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ADVERTISEMENT. 


8niGB  the  pablieation  of  Mr.  Johnsoii^f  TalvaUe  Digett*  nearly  m  many  Tolamea 
of  the  Beporta  of  Caaea,  decided  by  the  Conrta  of  the  State  of  New  York,  have  been 
pabliahed  aa  are  contained  in  that  woik,  A  Digeat  of  theae  haa  long  been  deaired  by 
the  piofiBaaion-;  thia  volnme  ia  deaigned  to  aupply  the  want  The  arrangement  of  Mr. 
Johnaon  haa  been  juatiy  approved,  and  the  compflem  of  thia  volume  have  felt,  that,  in 
preparing  a  aupplement  to  hia  Digeat,  they  could  not  do  better  than  adopt  hia  ayatem, 
and  give  to  their  work,  aa  much  aa  poaaible^  the  character  of  a  continuation  of  hia  plan. 
They  have  beatowed  much  care  and  induatry  ifpon  the  work,  and  while  they  are  aen- 
aible  of  ita  defeeta,  they  only  aak  that  it  ahall  be  received  with  that  kindneaa  which  the 
profe8ai<m  haa  invariably  manifeated  toward  aU  attempta  to  facilitate  the  laboura  of  the 
Bar,  and  promote  the  advancement  of  legid  acience.  If,  aa  they  cannot  but  fear,  aome 
errora  have  eaeaped  notice  in  the  preparation  of  tiua  volume,  it  haa  not  been  from  the 
want  of  conatant  and  unremitted  exertiona  on  the  part  of  the  compilera,  to  preaent  the 
woik  aa  perfeel  aa  poaa9>le. 


Thia  volume  eontaina  a  digeat  of  the  following  Beporta : 
Cowen'a  Beporta,  in  9  voiumea. 
WendeU*a  Beporta,  firat  15  voiumea. 
Hopkina*  Chancery  Beporta,  1  volume. 
Paige'a  Chancery  Beporta,  5  voiumea. 
Edwaid*a  Beporta  of  Caaea  by  the  Vice-chancellor,  1  volume. 
HaU*a  Beporta  in  the  Superior  Court  of  the  City  of  New  York,  2  volumes. 
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ABSCONDING  AND  ABSENT 
DEBTORS. 

yi^)  Bi;  irAooi  preeecdingB  may  he  Juid*under  Vie 
aeti  (hyjeainai  w^Smf  (c)  TVi^^et,  their 
pbwen  mta  eomnuMMon*  f  (d)  Supenedeas  t 
(c)  WkB  ten  claim  dividends  under  the  estate ; 
(t)  Wko  may  ad  om  commnionen  i  (g)  JProrf 
Ttquinte  to  tupport  proeeedingi  under  the  act  f 
(b)  PayamU  rf  aurpim  lo  the  dddoff 

(a)  Bff  whom  proeeedmge  may  he  had  under 

the  aei. 

1.  A  foreifSfiii  creditoF  i»  entiiled  to  an  attach- 
ment'under  &e  abeeonding  debtor  net.  (1  R»  S» 
157.)    Ex  parie  CMwell,  b  Cow.  393. 

3.  A  foreign  creditor  eannol  proceed  herenn- 
der  the  abaent  sad  abeeondfagr  debtor  act  (I  R. 
K.  157.)  againtft  a  debtor  rB8Mittg>  abroad ;  the 
debt  not  being  eontracted  within  th|8  state.  JSr 

parte  Shroeder^  6  Cow.  60^. 

t  .... 

(b)  Against  wkoa^ 

3.  The  estate  of  debtovs,  who 'are  abroad,  ia 
liable  to  an  attachment,  whether  their  absieacc 
from  this  state  is  permanent  or  temporary, 
Tolnntaiy  or  inTolnntarj.  The  question  in,  such 
a  case  is,  where  is  the  actual  residence?  and 
not  where  is  the  domieilf  In  re  Thompson^  1 
Wend.  43. 

4.  An  attachment  does  not  lie  against  an  ad- 
ministrator for  a  demand  against  his  intestate, 
under  the  act  agafhst  abscorwling,  concealed, 
and  non-resident  debtors.  ' /n  the  matter,  of 
Hurdn  9  Wend.  465. 

5.  The  want  of  jurisdiction  may  be  objected, 
eren  after  the  appointment  of  trastees.  Ihid, 


the  breach  x>f  a  corenant,  the  tfuate/s  allowed 
a  sum  to  a  larger  amount  than  would  have  been 
allowed  by  the  couit,  yet  as  the  court  could  not 
say  that  the  damages  were  extravagant,  th^ 
refused  to  set  aside  the  decision  of  the  trus- 
tees.   Ihid. 

9.  Trastees  under  the  act  aathoriaing  proceed- 
ings  against  absconding,  concealed,  and  non- 
resident debtors,  are  entitled  to  their  commis- 
slonA  on  sneh  sum  as^  on  compromise,  is  paid 
by  the  debtor  to  the  attaching  creditor,  although 
such  money  did'  not  come  tp  the  hands  of  the 
trustees*  In  the  matter  if  Bunchy  IS  Wend. 
380. 

10.  Such  trustees  are  also  entitled  to  costs  in 
the  prosecation  by^hem  of  a  certiorari^  although 
the  decision  of  the  commissioner  be  confirmed 
by  the  court  above.    Ihid. 

11.  Trastees  appointed  under  the  abscond- 
ing, concealed^  and  non*i«8ident  debtor  act,  are 
entitled  to  redtom  die  lands  of  the  debtor,  of 
whose  estate  they  have  charge.  Phyfe  ▼.  Hi" 
fey,  15  Wend.  348. 

13.  The  appaintme»l  of  tmstees  is  conclu- 
sive evidence  of  the  regjilarity  of  the  previous 
proceedings,  and  that  the  officers  issuing  the 
attachment  had  jniisdiction  in  the. matter.  Ihid. 

'^u^  Sfrpersmcofm 


(c)  Trustees^  their  powers  and  eommisstom,' 

6.  Where  the  demand  QCa€iedilor.wh»saeS 
out  an  attoehmeni  a^iast  an  abaconding  debtor 
18  oaliqoidatedt  it  la  eonopetent  to  the  trustees 
to  assess  the  damages  at  the  creditor  in  like 
manner  aaa  jury  would  do  in  an  action  of  co- 
venant.   /« the  mOUer  ^  Ne^ms,  7  Wend.  499. 

7.  The  dedsioos  of  trastees  under  the  ab- 
•eeodiag  debtor  ^t,  in  determining  the  amoonts 
doe  to  the  several  crSditore,  wiH  be  reviewed 
by  the  Supreme  Comrt ;  if  tbe  trustees  ctr  in 
the  application  of  ^  prinetple  of  law,  the  couii 
will  corfeet  tbeviror;  bat  if  they  enr  oh  a<pie9*> 
tion  of  fact  or  opinion,  as  in' tbe  assessment  of 
unliquidated -damages,  their  decision  will  not 
be  set  aside,  unless  clearly  against  the  weight 
of  evidence.    Md, 

8.  MThen  hi  tha  aaaesameBt  of  dunagea  for 
Vol.  m.  1 


19.  IfSapersedeas  wHl  be  granted  to  an  at- 
tachment .under  the  act  relative  to  absent  and 
abseoBdtng  debCore,  if  th«  process  issned  im- 
pr6vidently.  Whether  the  judge  who  issues 
this  process  od^^  to  receive  affidavits  of  tbe 
debtor's  departure  or  concealment,  taken  before 
another  omcer,  qusere?  Ex  parte  Chipman,  t 
Wend.  60. 

14.  This  conrt  wiH  nntentertaitt  a  motion  in 
respect  to  tbe  regularity  of  the  proceedings  q( 
a  ^ommissioaer  nader  the  net  concerning  ab- 
sent, eoneeaM,  or  absconding  dehtora,  until 
afler  report  made  by  the  commiasioner :  the  Ju- 
risdiction of  the  court  to  review  the  proceed- 
ings is  acquired  only  by  report  made,  or  c^rtioi* 
ran  returned.  In  the  matter  tf  Githcrt^l  Wand 
490. 

15.  Where  persons  proceeded  against  as  ab 
sconding  or-  concealed  debtors  satisfactorily 
show  that  ihey  had  not  absconded  or  were  not 
concealed,  a  supersedeas  will  be  ^nted  with 
•costa^  although  the  crMkor  had  reason  to  be- 
Uere  that  tlw  debtors  had  a|>sconded  or  were 
ooBcealed.  Jn  the  matter  tf  Warner^  et  id.  Z 
Wend.  434. 

16.  A  supecsedeaa  to  an  attachment  under 
the  abscondtngi  i^ncealed,  and  absent  debtor 


ACCORD  AND  SATISFACTION. 


act,  ^'ill  be  granted  on  showing  a  settlement 
between  tlie  attaching  creditor  and  the  debtor, 
although  trustees  have  been  appointed;  the 
rights  of  the  trustees,  howerer,  will  foe  pro^ 
ticted,  and  time  will  be  given  to  other  credit* 
crs  to  come  in.  In  the  matter  of  Bunch,  9 
Wend.  4.  473. 

*  '  '  .  *' 

(e)  Who  can  claim  dividenda  if  ffu  estate, 

17.  1.  After  the  second  dividend  nnder  the 
absconding  debtor  act,  (1  RrS.  67.)  no  creditor 
can  be  received  to  prove  his  debt.  In  the  matter 
(f  Vepeysfer,  5  Cow.  266.  2.  To  entitle  a  creditor 
to  a  dividend,  he  must  have  been  such  at  the 
time  of  the  first  publication  of  the  proceedings 
under  the  act,  pursuant  to  the  second  section. 

f  Wrf.  5  Cow.  see. 

(f)  TVho  may  act  as  eommissivnera, 

18.  The  judges  of  the  Superior  Coort  of  the 
city  of  New  \  ork  have  a  right  to  act. individu- 
ally on  applications  to  tliem  under  the  act  for 
relief  against  absconding  und  absent  debtors ; 
but  when  they  so  officiate,  they  act  aa  commis- 
sioners of  the  Supreme  Court,  and  their  pro- 
ceedings must  be  returned  to  the  latter  Courtl 
In  the  matter  cf  Fitch,  S  Wend.  298. 

(g)  Prorf  requisite  to  sujppori  proceedings  under 

the  act. 

19.  To  support  proceedings  under  this  act, 
proof  by  witnesses  that  they  believe  that  the 
debtor  resides  out  of  the  state  is  sulScient.  But 
there  fnust  be  evidence  that  the  didfendant  is 
indebted  within  the  state,  either  by  showing 
that  the  contract  was  made  here»  or  thai  the 
cied  iters  resided  here.  In  the  matter  <*f  Pitch, 
3  Wend.  298,  •        = 

20.  In  proceedings  under  an  attachment 
against  an  absconding  or  absent  debtor,  proof 
that  the  debtor  has  departed,  or  is  concealed 
within  the  state,  necessarily  impliea.  that  the 
defendant  is  indebted  within  the  state.  In  the 
maiter  (f  Warner  and  Phe^,  3  Wend.  425. 

21.  In  an  application  for  an  attachment 
against  the  estate  of  an 'absent  debtor,  the  na- 
ture of  the  indebtedness  must  be  shown.  In 
the  mailer  ff  Gilbert^  7  Wend.  490. 

(h)  Payment  tf  surphsjo  the  d^tor, 

22.  The  estate  of  an  absent  debtor*  Which 
-was  attached  under  the  act,  having  proved 
more  than  sufficient  to  pay  all  his  debts,  and  a 
residue  of  real  property  remaining  unsold,  the 
trustees  were  desired  to  convey  Uiat  property 
without  selling  it  to  the  debtor,  and  were  dis- 
charged of  the  trust.  Orr  ri  Post%  Hopk.  Chan- 
cery, 10.  \^See  Courts  or  Justices  or  the 
Peace.] 


ACADEMIES. 

1 .  The  trustees  of  academies  being  empowerr 
ed  by  statute  to  appoint  and  remove  teacners  at 
pleasure,  cannot  make  any  i^ntraot  to  abridge 
the  righ(  of  ren^ovat  in  themselves  or  their  suc- 
cessors. Jiuburn  deadcfny  r.  iSTrong,  V  Hopk. 
878 


2.  But  the  Court  of  Chancery  has  no  power 
of  visitation,  and  can  take  cognizance  of  the 
case  only  upon  some  ground  of  its  proper  ju- 
risdiction, such  as  its  power  to  cause  contracts 
to  be  delivefed  op  and  cancelled.    IM, 


ACCORD  AND  SATISFACTION. 

t;  A  parol  accord  and  satisfaction  {e.  g, 
an  agreement  to  receive,  and  an  acceptance  of, 
a  deed  of  land)  of  the  condition  of  a  penal  bond 
after  the  day  of  payment  is  -a  good  bar  to  an 
action  on  such  bond»  since  tlie  statute,  (1  R.  S. 
518.  «.  6.)  Strang  \lHolmes,  7  Cow.  224. 

2,  The  cohdition  of  a  penal  bond  is  the  true 
amount  due  upon  it  as  well  after  as  Ix^fore  the 
day  of  payment.    Ibid, 

'  3.-  Accord  and  Satisfaction  ^ef  the  condition  is 
therefore  valid  either  before  or  after  the  day  of 
payment.^   Itdd,    '  •       - 

4.  The  time  of  accord  and  satis&ctloo  stated 
in  a  notice  of  special  matter  is  not  material,  and 
may,  be  depart^  from  in  evidence^    Ibid.. 

5.  An  fifcord  and  satisfaction  by  one  of  se- 
veral joint  .obligors  -is  valid;    Ibfd. 

6.  Whetlier  a  plea  of  accord  and  satisfaction 
of  a  writ  of  error,  is  good«  QiMere,  per  Lepencer 
Senator.     Clowes  v.  JHckensan^  8  Cow.  328. 

7.  The  acceptance  in  full  satisfaction  by  a 
creditor  of  the  note  of  athjrd  person,  for  tire 
wiiole  amount  due*  on  a  provious  note  given  by 
his  debtor,  is  an  extinguishment  of  the  original 
cotisid oration ;  and  such  acceptance  may  be 
plead  in  bar  to  a  recovery,  on  the  original  note. 
Booth  V.  SmiOi^  3  Wend.  66. 

8.  The  acceptance  by  a  creditor  of  a  dividend 
under  a  voluntary  assignment  made  by  a  debtor, 
without  the  concurrence  of  his  creditor,  and 
without  an  agreement  on  the  part  of  the  creditor 
to  accept  .the  assignment  in  satisfaction  of  his 
debt,. is  not  a  bar  to  an  action  for  the  balance 
of  the  debt;  no  agreement  in  such  case  is  obli- 
gatory, unless  it  assumes  the  forni  of  a  technical 
release.    Men  v.  Roosevelt,  14.  Wend.  100. 

d.  When  a  creditor,  on  comprotplsd  with  his 
d^tor,  accept^  the  note  of  a  tbiro  person  fora  sum 
leas  than  the  debt  due  to  him  in  full  paymenl 
of  sych  debt,  the  transfer  and  acceptance  of 
such  note  may  be  pleaded,  as  an  accord  and  so- 
tiaf action  in  bar  of  an  action  for  tha  recovery  of 
any  portion  of  the  debt  beyond  the  sum  secured 
by  the  note^  J&lhgg  y.  Richards^  14  Wend. 
116;     .    . 

10.  Where,  npon  such  a  compromise  being 
made,  the  creditor  endonedupon.a.note  be  held 
aorainethis  debtdr  that  he  had  recdived  the  note 
of  a  third  person  as  a  compromise  for  the  full 
payment  or  the  note  of  hi«  debtor,  and  aher- 
waida  bronght  an  aotion  agunst  his  debtor,  and 
offered  to  provei  that  at  the  time  of  (he  compro- 
mise the  oebtor  verbally  ngreed  to  make  a  fur- 
ther pajment  in  addition  to  Uieiiote  transferred, 
80  as  in  the  whole  to  pay  one  dollar  on  the 
pound ;  it  was  held,  that  sacb  evidence  was  in- 
admissible, aa  varying  the  written  contract  be- 
tween the  partiea,  and  that  the  rule  allowing 
evidence  to  explain  or  vary  a  steeeipt  did  not  ap«> 
ply  to  a  tramsaotion  like  thiSi  but  was  limited 


ACTIONS  IN  GENERAL. 


and  coofiaed  to  A  tecliniciil  reedpt  in  the  strict 
sense  of  thst  term.    IbitL 

11.  Althoagh  a  ereditw  who  has  signed  a 
oompositron  deed,  and  released  his  debtor  from 
all  demands,  eannot  in  general  sustain  an  ac- 
tion against  such  debtor  for  any  demand  arising 
or  contract  existing  at  the  time  of  such  compo- 
sition ;  still,  where  such  debtor  had  fraodulentiy 
released  a  jildgment  assigned  by  him  to  his 
creditor  long  previous  to  such  composition,  and 
the  creditor  signed  the  composition  deed  in  ig- 
norance of  the  fraud  committed  upon  him,  it 
wa»  hefdj  that  notwithstanding  the  composition 
and  release,  an  action  lay  at  the  suit  of  the  cre- 
ditor for  a  breach  of  the  corenants  contained  in 
the  assignment.  Bui$eU  v.  Bagen^  15  Wend. 
351. 


ACTIONS  IN  GENERAL. 

1.  Ekdi&n  qf  atfioru. 
II.   When  a  ennse  of  action  may  he  taid  to 
kate  aeerued, 

III.  Jittiont  local  or  tramitory^ 

IV.  Cbmmeneement  (f  aeiion»* 

L  EluHon  if  actions^ 

1.  Where  an  injury  done  to  another  by  neg- 
ligence is  both  direct  or  immediate,  and  con- 
sequential, the  party  injured  has  an  election  to 
bring  case  or  trespass.  3PJilU$t€r  ▼.  Hammond^ 
6  Cow.  343. 

2.  Thus,  where  the  defendant  so  carelessly 
drove  his  horse  and  gig,  to  to  run  against  the 
plaintiflT  in  the  street  and  knock  her  down, 
whereby  she  was  injured  and  became  perma- 
nently lame;  keld^  that  ease  vfvia  a  proper  action. 
Ibid. 

3.  An  ace&antfor  goods  told^  all  due,  is  an 
entire  demand^  iDcapable  of  being  split  up  for 
the  purpose  of  bringing  separate  suits ;  and  ac- 
cordingly where  a  creditor  split  an  acoount  into 
two  parts,  brought  a  suit  for  one  part  and  was 
defeated,  and  subsequently  brought  a  second 
suit  for  the  lesidue  of  his  account,  on  a  plea 
of  former  suit,  it  was  heid^  that  the  plea  should 
be  sustained,  and  that  the  plaintiff  was  not  en- 
titled to  recover.  Guernsey  v.  Carver^  8  Wend. 
498. 

4.  Where  a  party  has  demands  against  an- 
other, resting  in  aceount  for  proper^  sold,  for 
work  done,  and  for  rents  due  to  him,  and  brings 
a  suit,  and  on  the  trial  of  the  cause  withdraws 
from  the  consideration  <!(  the  jury  some  of  the 
Items  of  his  account,  whilst  he  submits  others 
of  the  same  chatacter,  and  subsequently  sues 
to  recover  the  items  withdrawn,  he  will  not  be 
permitted  to  sustain  his  action ;  the  debtor  can- 
not thus  be  vexed,  by  having  the  claim  split  up 
into  separata  salts.  Stevens  r.  Loekwood^  13 
Wend.  644. 

11.  When  a  eause  of  action  may  he  said  to  haoe 

accrued, 

5.  On  a  promise  to  take  the  assignment  of 
a  judgment  when  obtained,  and  pay  the  amount 


thereof,  an  action  will  not  lie  until  after  a  tender 
of  such  assignment.  Payne  v.  Lansings  2 
Wend.  525. 

s 

III.  JUlions  local  or  transitory. 

6.  To  an  action  of  debt  on  a  judgment  obtain- 
ed against  the  defendant,  **  in  the  term  of  Febru- 
ary, 1827/'  in  the  Supreme  Court  ^^thenholden 
at  the  Capitol  in  the  City  of  Albany ,*^the  de- 
fendant pleaded  in  abatement  to  the  jurisdiction 
of  this  Court,  that  the  **  cause  of  action,  if  any, 
accrued  to  the  plaintiff  in  the  County  of  Albany," 
&c.  Upon  demurrer  to  this  plea,  it  waaJuld^ 
that  if  the  plea  Were  correct  in  point  of  princi- 
ple, (upon  the  ground  that  the  action  of  debt  on 
judgment  is  £  local  action,)  it  was  nevertheless 
insufficient,  because  it  did  not  show  that  the  re- 
eord  of  the  judgment  was  filed  in  Jlbanvt  Ale/* 
ly  V.  Mullany^  2  Hall,  205. 

lY .  Commcmement  of  actions. 

7.  The  issuing  the  writ  is  the  commence- 
ment of  the  suit.    Boss  v.  Luther^  4  Cow.  158. 

8.  Where  the  plaintiflTs  attorney  delivered  a 
capias  ad  respondendum  to  an  agent  or  messen- 
ger, with  directions  to  deliver  it  to  the  coroner 
on  his  ascertaining  that  a  prisoner  was  off  the 
gaol  liberties,  ^itf  that  the  writ  was  not  issued, 
and  the  suit  therefore  not  commenced,  on  the 
agent  or  messen^rer  determining  to  deliver  it  ac- 
cordingly, and  going  in  search  of  the  coroner, 
but  only  by  the  actual  ^  delivery  of  the  writ  to 
the  coroner. 

9.  'When  a  suit  against  two  defendants  is  in- 
tended to  be  conunenced  b;  the  filing  and  ser- 
vice of  a  declaration,  and  a  copy  of  the  declara- 
tion is  served  upon  only  one  of  the  defendants, 
the  plaintiff  has  no  right  to  enter  a  nolle  prose" 
Qui  a»  to  the  other,  and  to  amend  by  converting 
nis  declaration  into  a  declaration  against  the 
defendant  alone  who  had  appeared,  although 
the  suit  be  on  a  joint  and  several  promissory 
note.  Bank  tf  Auburn  v.  ICnapp^  9  Wencf. 
433. 

10.  A  auit  cannot  be  commenced  by  original 
writ  except  when  no  other  process  can  be  used. 
ffayward  v.  Hoyt^  9  Wend.  483. 

11.  A  eeqnasj  such  as  is  issued  in  actions 
non-bailable,  may  issue,  notwithstanding  the 
statute  prohibiting  arrests  and  imprisonment  on 
civil  process  in  notions  upon  contract. 

12.  Actions  for  the  recovery  of  debt  or  da- 
mans must  be  commenced  either,  1.  By  capias 
agaisst  individuals  not  privileged.  2.  By  sum- 
mons against  eorporatious ;  and  3.  By  the  filing 
and  service  of  declaration. 

13.  In  a  suit  commenced  by  the  filing  and 
service  of  a  declaration,  the  service,  to  be  regu* 
lar,  must  be  personal  on  the  defendant.  Van 
Patten  v.  FoA,  9  Wend.  497. 

14.  Where  a  suit  against  several  defendants 
is  eommeneed  by  de^aration,  the  proceedings 
will  not  be  set  aside,  although  the  declaration 
was  not  served  on  all  the  defendants,  if  an  at- 
torney has  appeared  and  put  in  a  plea  for  all  of 
them.    Jdanu  t.  GiUteH^  9  Wend.  499. 
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1.  DeetU. 

n.  MuftoMonu  i  (a)  JUSj^eofOfiee  tf  a  pubUe 
qffieetf  (b)  JSniieing  away  a  wife  or 
apprtintiee^  or  $educing  a  oaugkleT^  per 
quodr  (c)  Other  eaxa  (f  mitfeoManee, 

HI.  imUdouM  proteeuiion, 

lY.  MfegWgenee, 

L  Deceit 

*  •  < 

1.  Aa  aetion  lies  for  a  false  affinnadon  as  to 
the  credit  of  a  third  person,  by  which  the  plains 
tiff  is  induced  to  sell  him  g^ds,  and  is  there* 
by  injured,  but  not  on  the  ground  of  a  parol 
promise  to  endorse  for  the-  third  person,  by 
which  the  plaintiff  is  led  to  the  sale ;  though 
the  defendant  know  that  such  third  person  is 
insolvent  at  the  time.  GaOager  r.  Brunei^  6 
Cow.  346. 

9.  To  warrant  an  action  for  a  deceitful  repre- 
sentation«  it  must  assert  a  fact  or  facts  existing 
in  the  present  tense.    Ibid, 

S.  A  promise  to  pay,  thongh  accompanied  at 
the  time  with  an  intention  not  to  perform,  is 
not  such  a  representation  as  can  be  made  the 
ground  of  an  action  at  law.  The  psrty  should 
sue  on  the  promise,  and  if  this  be  Toid,  he  has 
no  remedy. 

4.  An  action  oil  the  case  will  He  for  die  as- 
sertion of  a  falsehood,  with  a  fraudulent  intent 
as  to  a  present  or  existing  fact,  wheie  a  direct, 
positive,  and  material  injury  results  from  such 
assertion.  JJen/on.v.  PraU,  3  Wend.  385. 

5.  Where,  a  contract  would  have  been  ful- 
filled but  for  the  false^  and  fraudulent  represen- 
tation of  a  third  person,  an  action  will  lie 
against  such  person,  although  the  contract 
could  not  have' oeen  enforced*   IbitL 

6.  Where  a  person  wrote  to  his  friend  re- 
siding in  a  commereial  town,  in  diese  wonls-^ 
**Mr.  Baker  is  going  to  your-pla^e  to  buy 
ffoods ;  he  has  bron  a  merchant  some  years  at 
Aurora,  Erie  county ;  has  booght  l^is  goods  at 
Buffalo,  Utica,  and  elsewhere,  heretofore ;  any 
assistance  you  can  ffive  him  by  way  of  buying 
would  be  thankfully  acknowledged,  he  being 
an  acquaintance  of  mine,*'  dec.  The  friend,  in 
consequence  of  tha  letter,  recommended  Baker  as 
worthy  of  credit,  who  obtained  goods  by  means 
of  such  recommendation,  and  tm  vender  cMf  the 
goods,  by  the  fraud  and  insolvency  of  Baker, 
was  prevented  from  obtaining  payment  for  his 
goods — it  woe  held^  that  the  writer  ^  the  letter 
was  subject  to  an  action  for  the/Abe  rmommen- 
dation  of  Baker,  on  the  ground  ^  the  etmree* 
aion  nf  the  faete  that  the  writer  of  the  letter 
then  neld  three  judgments  against  Baker,  under 
which  his  property  waa  subsequently  sdd,  and 
the  knowledge  possessed  by  him  that  Baker 
was  in  embarrassed  cireumstanoes,  and  must 
fail.  And  it  woe  flsrther  held,  that  the  writer 
of  the  letter  was  liable  for  the  leoommendaiions 
given  by  his  friend,  the  object  of  the  letter 
manifestly  being  to  enable  the  person  to  whom 
it  was  addressed  to  aid  Baker  in  procuring 
credit,  and  that  all  necessary  information  ought 
therefore  to  have  been  given,  so  that  he  might 
have  iudged  whether  Baker  could  safely  be 
trusted.    JUen  v.  dddingfon^  7  Wend.  1. 


I  7.  An  action  on  the  com  lies  for  a/dk  rseom-^ 
mendation  as  to  the  credit  of  a  person,  by  which 
another  sustains  dasuffe,  if  it  be  made  with 
inietU  to  deceive  and  d^rmtd  the  otheiv— the  in- 
formation, however^  must  be  communicated  to, 
be  relied  on  bY,  and  cause  damsge  to  the  party 
injured.    Jbidf 

8.  False  representation  consists  as  well  in 
'the  mq)pnmon  of  truth  as  in  the  awertion  of 
fakAoodt  and  the  action  ties  in  either  case  if 
the  intention  to  deceive  exists  and  causes  such 
suopiession.    llndt, 

9.  It  is  iiot  necessary  to^  maintain  the  action, 
that  the  person  mskinv  the  false  sffir^ation  is 
to  be  benefited  by  the  fraud,  nor  that  the  iateiH 
tion  should  exist  to  defraud  the  plaintiff  in  par^ 
tieuiar*  K fake  rqtreeentaiion  with  zfraudu^ 
lent  intent  is  enough  to  Sfistain  the  action,* 
where  it  appears  that  the  party  injured  relied 
on  and  was  deceived  by  it.    Ibid. 

10.  A  commufiicatiott  thus  made  to  a  ekrk  or 
agent  of  a  merchant  is  the  same  as  if  made  to 
the  principal.    Ibid, 

IK  Case  lies  in  the  name  of  the  principal 
for  a  false  repmsentation  made  to  the  agent, 
wh^ther  he  be  «  factor,  commission  merchant, 
or  clerk.  Raytnond  v.  jEhwland,  13  Wend.  176. 

13.  Where  sperm  oil  is  adulterated  by  an 
admixture  of  whale  oil,  and  sold  as  pure  oil, 
the  purchaser  may  recover  from  Uie  vendor  the 
difference  in  the  value ;  and  if  individuals  ex« 
perienced  in  the  oil  trade,  and  in  the  use  of  the 
oleometer,  afVer  testing  the  oil  by  that  instru- 
ment, declare  it  to  be  adul teratoid «  a  jury  is 
bound  to  find  a  verdict  for  the  plaintiff.  Fbn- 
valkenburgh  v.  Everiwnj  13  Wend.  76. 

13.  An  action  on  the  case  for  a  false  affirms* 
tion  lies  where  a  certificate  is  given  to  an  indi- 
vidual that  he  is  an  honest,  industrious,  reputa- 
ble, and  otherwise  good  citizen,  of  good  morals 
and  habita,  and  that  in  the  opinion  of  the  per- 
son giving  the  certificate,  tho  individual  re- 
commended would  honourably  endeavour  faiil»- 
fuUj  to  perform  every  engagement  he  should 
make  in  any  matter  of  busiaess  or  credit,  and 

^he  person  recommended,  on  the  strength  of 
such  certificate,  obtains  goods  on  credit,  on  its 
being  shown  that  the  certificate  was  false,  and 
that  known  to  the  person  giving  it.  WiUiana 
V.  Wood,  14  Wend.  136. 

14.  Evidence  that  the  person  recommended 
was  insolvent  and  worthless  when  the  certifi- 
cate was  given,  is  admissible  in  such  a  case. 

15«  A  defendant  in  such  a  case  is  not  at 
liberty  to  show  that  the  certificate  was  given 
for  a  specific  purpose,  e.  g»  to  enable  the  per- 
son recommendea  to  boy  a  garden  spot  at  a 
particular  place,  and  thua  rebut  the  mtent  to 
enable  htm  to  obtain  goods  at  another  placQ. 

16.  In  cases  of  this  kind  it  is  not  necessary 
to  show  an  intent  to  defraud  any  particular  in- 
dividual; any  one  defrauded  may  sustain  an 
action  for  a  false  representation. 

17.  The  defendant  might  have  shown  that 
he  believed  the  representations  msde^  and  was 
himself  the  dupe  of  the  artifices  of  the  person 
obtaining  the  oeitiftcate. 

18.  Whether  it  was  proper  for.  the  judge  in 
charging  the  jury  to  say  that  the  insolvency 
and  deaUi  of  the  person  recommended  waa 
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tuiBeient  «Tidenee  that  the  debt  contraeted  by 
him  had  not  been  paid,  qumre  r  but  the  judge 
having  added  that  the  jury  must  be  aatisfiedf 
from  all  the  testimony,  that  the  debt  had  not 
been  paid,  the  Cooit  refuaed  to  grant  a  new 
trial.    Jbid. 

II.  MB^eaaanee, 

(a)  Mi^eaaanee  if  a  pubUe  (ffiur. 

19.  A  county  treaauier  lefuaittg  to  pay  mo- 
ney without  cause  is  liidile  to  an  action*  Bfiyt^ 
T.  RuMMelt  2  Cow.  444. 

20.  An  action  will  not  lie  for  official  misoen- 
dttct  in  a  judicial  officer,  though  of  special  and 
limited  jurisdiction,  and  though  suen  miscon- 
duct be  corrupt  aiid  malicious,  if  a  statute  de* 
elare  his  own  record  to  be  conclusive  evidence 
hi  all  Courts  Qf  the  facts  therein  contained. 
Otnmnghum  v.  BuckHth  8  Cow.  178. 

21.  Serob.  at  common  law,  a  judge  of  a 
Court  of  Record  is  never  aocouatable  in  a  civil 
action  for  misconduct  as  such  judge,  though  he 
act  corruptly.    Ibid, 

92.  But  commissioners  to  grant  discharges 
under  the  insolvent  act  do  not  come  within  the 
rule,  not  bein^,  as  such,  judges  of  a  Court  of 
Record.  Their  exemption  depends  on  the  sta- 
tute.   Ibid. 

23.  In  an  action  for  a  false  return,  though 
the  return  be  untrue  on  its  face,  yet  the  officer 
making  it  is  not  liable  in  damages,  if  the  facts 
of  the  case,  truly  stated,  would  have  produced 
the  same  result  to  the  party  complaining  as 
the  return  made.  Ihrd  ads.  Smithy  1  Wend.  48. 

24.  At  common  law,  the  only  remedy  against 
an  officer  for  an  escape. ia  by  action  on  the  case. 
The  statute  gives  the  action  of  debt  only  where 
the  escape  is  from  imprisonment  on  an  execu» 
tion  issued  from  a  Court  of  Record.  A  Jus- 
tice's Court  is  not  a  Court  of  Record,  and  for 
an  escape  from  imprisonment  on  a  justice's 
execution,  the  remedy  ia  case*  Brown  v.  6e- 
fNMig,  1  Wend.  115. 

25.-  An  action  for  a  false  return  will  not  lie 
against  a  sheriff  for  retumine  an  execution 
nulla  bona^  where  the  property  of  a  firm  is  levied 
on  by  virtue  of  an  execution  against  one  of 
its  members,  and  previous  to  a  sale,  an  execu- 
tion affainst  the  firm  comes  to  the  hands  of  the 
sheriC  under  which  the  property  levied  on  by 
virtue  of  the  first  execution  is  sold  and  ex* 
hansted.     Jhtnham  v.  Murdoch^  2  Wend.  653. 

25.  A  aherifT  who  leviea  on  goods,  and  returns 
nuHa  bonoj  aasumes  the  responsibility  of  prov- 
ing proper^  out  of  the  defendant  in  the  execu- 
tion, and  prima  faeie  evidence  of  the  falsity  of 
the  return  is  sufficient  to  put  the  sheriff  upon 
proof  of  its  correctness.  Migne  v.  iSeymotir, 
5  Wend.  309. 

27.  In  an  action  against  a  justice  for  a  false 
return  on  an  appeal  &om  a  judgment  rendered 
by  him,  in  eonsequenee  of  which  the  appeal  is 
quashed,  to  entitle  the  plaintiff  to  sustain  his 
action,  he  must  show  that  had  such  appeal  not 
been  quashed,  the  judgment  entered  by  the  jus- 
tice would  have  been  reversed.  Millard  v.  Jen^ 
kin$,  9  Wend.  298. 

28.  Where  a  verdict  in  a  Justiise's  Court  was 
leoderad  near  midnight  of  the  niveUtrUk  day 


of  the  month,  and-  the  justice  on  the  next  day 
entered  judgment  aa  of  the  tweniielh^  and  the 
party  against  whom  the  judgment  was  given 
appealed,  recittUg  in  his  appeal  bond  the  juidg* 
ment  as  rendered  on  the  twenUdk^  and  the  jus- 
tice subsequently  in  his  return  to  the  Common 
Pleas  elated  the  ciroamstanees,  and  that  the 
judgment  was  rendered  on  the  nineteenth^  in 
consequence  of  which  the  appeal  was  quashed, 
it  tpoa  held^  that  no  action  lay  against  the  jus- 
tice fpr  a  fd/ie  retxtm ,-  nor  for  fraudulently  mis- 
leading the  party,  there  being  no  evidence  of  a 
fraudiknt  intent*    Ibid, 

29.  In  an  action  against  a  sheriff  for  a  false 
return  of  tLjkrifaeiat^  the  return  may  be  alleged 
to  have  been  nuule  on  the  retunh>day  of  the  pro- 
cess, although  the  proceas  was  returned  long 
afler  the  day  of  the  return.  ASehaela  v.  Sbaw. 
12  Wend.  587.     . 

30.  The  cause  of  action,  however,  does  not 
•accrue  until  the  execution  has  been  actually  re- 
turned and  made  matter  of  record,  and  then  its 
return  has  relation  to  the  returupday  of  the  writ* 
Ibid, 

31.  A  JuMtiee  tf  tht  peaee^  who  grants  an  ad- 
journment to  a  plaintiff  not  entit^  to  it,  and 
subsequently  lendeica  judgment,  and  issues  ex- 
ecution, on  which  the  property  of  the  defend- 
ant is  sold,  cannot  be  sued  as  a  trapaner,  Hor- 
ion  V.  Jtuckmoody^  7  Wend.  200. 

32.  Where  a  justice  acts  without  acquiring 
jurisdiction,  he  is  a  trespasser ;  but  having  juris- 
diction! an  error  in  judgment  does  notsnbject  him 
to  an  action ;  he  is  entitled  to  the  protection  af- 
forded to  a  judge  of  a  Court  of  Record.    lb, 

(b)  Entiwtf^  away  a  uiife  or  apprmtiety  or  seduC' 
ing  a  daugbter,  per  quod, 
32*.  Courts  will  not  set  aside  verdicts  in  this, 
and  the  like  actions,  for  excessive  damages, 
unless  they  are  so  venr  excessive  as  to  warrant 
aQ  inference  of  prejudice,  partiality,  passion,  or 
corruption  in  the  jury.  Sargeant  v.  — — , 
5  Cow.  106. 

33.  Affidavits  of  juries  may  be  received  to 
show  that  they  adopted  a  principle  in  estimat- 
ing damages-  not  allowed  by  law ;  otherwise, 
as  to  the  personal  misconduct  of  any  of  the 
jury*'  Ibid, 

34.  As  where,  in  case,  by  the  mother,  for 
seducing  her  daughter,  they  allowed  her  a  sum 
for  bringing  up  die  daughter'^  child,  the  fruit 
of  the  illicit  connexion.    Ibid, 

35.  Damages  should  not  be  allowed  on  ibis 
ground.    Ibid, 

30.  Where  in  such  an  action,  the  daughter 
swore  that  she  was  gotten  with  child  on  the 
evening  of  Friday  the  13th  of  June,  a  time  when 
the  defendant  was  in  fact  thirty  or  forty  miles 
distant  IWmi  Jier,  it  appearing  by  the  defend- 
ant's affidavit,  &».  that  he  oonld  not  know,  and 
had  no  reason  to  suppose  she  would  fix  on  that 
time ;  so  that  he  could  be  able  to  meet  the  evi- 
dence by  prooTof  an  alibi,  *and  accordingly  ho 
did  not  attempt  to  prove  the  alibi  upon  the 
trial ;  heldy  that  he  stiouM  have  a  new  trial,  in 
ordet  to  produce  evidence  to  this  ponit ;  the 
case  not  coming  within  the  objection  that  the 
evidence  was  merely  to  impeach  the  testimony 
of  a  witneaas  for  it  would  go  to  dieprove  the 
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m«in  fact  in  queBtion  upon  the  trial ;  nor  -was  I 
it  within  the  objection  of  being  cnmnlative. 
Ibid. 

37.  Where  a  widow  bound  her  dauehter  an 
apprentice,  who  was  eednced,  upon  wnich  the 
inaentarea  were  cancelled  by  consent,  and  the 
daughter  returned  to  the  aaother's  house,  and 
lay  in  thera*  ^^^  that  an  action  on  the  case 
lay  for  the  seduction,  at  the  Suit  of  4fae  mother. 
Ibid. 

36.  In  an  action  on  the  ease,  for  enticing  and 
barbourinff  apprentices,  it  must  be  shown  that 
the  defenoant  knew  that  they  were  apprentices. 
Siuart  ▼.  Sinqmm^  1  Wend.  376. 

39.  A  parent  cannot  sustain  an  action  for  the 
seduction  of  his  daughter,  if  she  be  of  age, 
and  not  in  his  actual  service  at  the  time  of  uie 
seduction.  MiUar  ads.  Thompion^  \  Wend.  447. 

40.  A  father,  not  having  incurred  any  actual 
expense,  but  being  liable  to  a  third  person  for 
the  expenses  of  thelying  in  of  adaif  goiter,  within 
the  age  of  twenty^ne,  who  has  been  seduced, 
may  maintain  an  notion  on  the  case  for  such 
seduction,  although  the  daughter  is  a  servant 
dtfaeto  of  another,  and  the  father  has  permitted 
her  to  leave. his  house,  and  has  relinquished  all 
claim  to  her  services.  Gark  v.  Htch^  S  Wend. 
459. 

41.  Continued  attentions  to  a  female  for 
several  months,  followed  by  an  improper  inter- 
course, is  evidence  sufficient  to  warrant  the  in- 
ference of  seduction. 

43.  Where  in  an  action  on  the  case  for  the 
seduction  of  a  daughter,  brought  after  preg^ 
nancy  of  the  daughter,  but  before  the  birth  of 
the  child,  evidence  was  received  pf  loss  of  ser- 
vice, and  expenses  ineuried  after  the.  com- 
mencement or  the  suit,  the  Court  refused  to  set 
aside  the  verdict,  where  the  cause  Qf  action  was 
clearly  established  independently  of  such  evi- 
dence.   Slila  V.  Tiiford^  10  Wend*  338^ 

(c)  Other  eaaa  qf  mirfeasanee, 

43.  An  action  on  the  case  for  obstructing  the 
execution  of  mesne  process  cannot  be  main- 
tained, unless  the  plamtiff  aver  and  prove  that 
he  had  a  cause  of  action  against  the  person 
whose  arrest  was  prevented.   Campbell  v.Nuhfy 

5  Wend.  559. 

44.  A  person  hired  to  drive  horses  is  liable 
only  for  negligence,  unskilfulness,  or  wilful 
misconduct,  the  burthen  of  proving  which  lies 
on  the  hirer.     Newton  v.  Pope^  1  Cow.  109. 

45.  An  act  authorizing  one  to  build  a  dam  on 
his  own  land,  upon  a  creek  or  river  which  is  a 
public  highway,  merely  protects  him  frop  an 
indictment  for  a  nuisance.  If,  in  doing  this,  he 
flow  his  neighbour's  land,  he  is  liable  to  an  ac- 
tion, even  though  the  act  provide  a  summary 
mode  of  appraising  and  paying  the  damages 
arising  from  such  a  consequence.  CritUtSen 
V.  Wilton^  5  Cow.  165. 

46.  In  an  action  against  one  for  misconduct,, 
whereby  special  bail  are  discharged,  it  is  suffi- 
cient in  substance,  and  on  general  demurrer,  to 
aver  that  the  principal  could  not  be  found  to 
satisfy  the  j>laintiff,  whereby  he  lost  the  debt, 
without  showing  that  a  ea.  m.  issued  and  was 
returned  non  ett  inventus    LMngston  v.  Jidam»^ 

6  Cow.  175. 


47.  The  directors  of  a  moneyed  institution  are 
responsible  individually  and  severallv,  in  an 
action  on  the  case,  for  improperly  obtaining  and 
disposing  of  Uie  funds  or  property  of  the  com- 
panyj  but  tiiey  are  not  answendile  jointly  or 
as  directors,  unless  •  the  act  complained  or  be 
done  bv  a  majority  of  the  board  of  directors, 
when,  by  the  act  of  Incorporation  of  the  eom- 
pany,  a  tamjority  only  is  competent  to  the 
transaction  of  the  business  of  the  company. 
fVanidin  Ine.  Gb.  v.  /efi^'fw,  3  Wend.  131. 

48.  Where,  in  consequence  of  the  want  of  or- 
dinary care  and  skill  in  laying  the^  foundations 
of  a  house  about  to  be  erected,  damage  was  sus- 
tained by  the  pwner  of  ah  adjoining  house,  and 
the  parties  thereupon  entered  into  an  agreement 
by  which  it  was  stipulated  that  the  works 
should  proceed,  that  a  partition  wall  should  be 
built  for  the  benefit  or  both  parties,  and  that 
the  damages  and  compensation  should  be  passed 
upon  by  arbitrators ;  which  submission  was  re- 
voked previous  to  an  award  made,  and  an  ac- 
tioii  for  breach  of  covenant  brought  by  the  per- 
son who  built  the  house  to  lecover  a  compen- 
satron  for  a-portion  of  the  wall,  in  which  action 
the  defendant  set  off  his  damages ;  ii  waa  held, 
that  such  damages  were  a  legitimate  subject  of 
consideration  in  the  action  of  covenant,  under 
the  agreement  between  the  parties,  and  having 
been  submitted  to  and  passed  upon  by  a  jniy, 
a  suit  could  not  subsequently  be  sustainea  for 
a  recovery  of  the  same  damages^  Elding  v. 
Whitney,  3  Wend.  154. 

49.  The  owner  of  lands  adjacent  to  the  shore 
of  a  navigable  river  obtaining  from  the  com- 
missioners t>f  the  land  office  a  grrant  of  land  un- 
der water,  on  which,  after  filling  it  in,  he  erects 
a  wharf,  cannot  sustatn  enaction  on  the  case 
against  the  agents  of  the  company  to  whom  the 
legislature  have  subsequently  piven  the  privi- 
lege of  erecting  a  molejor  pier  m  the  river  for 
the  purpose  of  constructing  a  basin  for  the  safl^ty 
and  protection  of  boats,  and  who  construct  the 
molo  or  pier  in  such  a  manner  as  to  impair  ma- 
terially tne  privileges  of  the  owner  of  the  wharf. 
The  grant  by  the  commissioners  did  not  deprive 
the  legislature  of  the  right  of  regulating  the  use 
of  the  wharf  and  of  the  waters  adjacent.  Za»- 
9ing  V.  Smith  et  ah  4  Wend.  10. 

50.  A  party  having  -received  from  another  a 
number  of  hogs  to  fktten  on  shares,  when  Uiey 
were  fattened  gave  notice  to  the  owner,  and  re- 
quired him  to  attend  to  the  division  of  the  hogs 
within  three  or  four  days,  and  take  away  his 
share;  but  the  owner  refusing  to  attend,  ^e 
keeper  of  the  hoga  made  sacn  division  him- 
self, and  turtied  the  owner^s  share  loose  into  the 
the  street ;  ii  waa  held,  that  the  kr  ^per  was  guilty 
of  a  violation  of  duty  by  such  conduct,  ana  that 
he  was  liable  to  the  owner  in  damages.  Sheldon 
V.  Skinner,  4  Wend.  595. 

51.  Where  an  individual  is  authorized  to  erect 
a  dam  across  a  public  river  upon  certain  condi- 
tions, if  the  object  of  the  act  appears  to  be  the 
improvement  of  the  navigation  of  the  river,  al- 
thongh  privileges  be  granted  to  him,  he  is  not 
liable  to  an  action  for  injuries  sustained  by 
others  in  tho  construction  of  the  work,  if  by  the 
act  a  mode  of  compensation  is  provided.  Gb£b- 
ing  V.  ^a/(fiinfi,  4  Wend.  667. 
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52.  Where  the  holder  of  a  note  orer  due,  for 
a  valid  coo^ideration,  agrees  not  to  sue  the  debtor 
for  a  •limited  time,  and  in  violation  of  such 
agreement  commencea  a  suit  on  the  note  before 
the  expiration  of  the  time  agreed  on,  the  remedy 
of  the  debtor  is  to  set  op  such  .agreement  ^y  way 
tf  defenu  to  the  action ;  he  cannot  sustain  an 
action  on  his  part  for  a  vioUtion  of  thfi  agree- 
ment.   Pearl  ▼.  WelU,  6  Wend.  991. 

53.  Qae  lies  against  n,  justice  of  the  peace  who 
corr%ip(ly  r^uaa  to  take  the  security  required  to 
be  given  on  the  prosecution  of  an  appetd ;  his 
act  in  relation  to  soch  proceeding  being  of  a 
nunhteriaU  and  not  of  a  judicial  character. 
7hirq>kin$  v.  Sands^  8  Wend.  402. 

54.  For  a  judietal  act  no  action  lies,  but  for 
an  injury  arising  from  the. non-feasance  or  mis- 
feasance of  a  ministerial  officer,  case  lies. 

55.  When  an  officer  is  sued  for  an  act  in 
trhich  he  is  bound- to.  exercise  discretion,  the 
action  will  not  lie,  unless  it  appears  that  the  act 
was  done  wilfully  and  maliciously,   v 

56.  An  action  on  the  case  doeanot  lie  against 
a  person  for  erecting  a  fence  on  his  own  land, 
whereby  he  obstructs  the  liffht»  of  his  neigh- 
boor,  let  the  motive  of  tlie  obstruction  be  what 
it  may,  if  the  lights  be  not  ancient  lights,  or  his 
neighbour  has  not  acquired  a  right  by  grant, 
or  occupaUon  and  acKjuiescence.  Mohan  v. 
Brown^  13  Wend.  SGI. 

57.  Nor  does  an  action  lie  for  opening -a  win- 
dow overlookinor  the  privacy  of  another ;  bnt,  on 
the  contrary,  although  such  an  aci  be  an  -en- 
croachment, the  continuance  thereof  for  twenty 
years  will  ripen  into  a  risht,  which  it  seems 
can  be  prevented  only ^  by  building  opposite  jLo 
the  offiBusive  window. 

59.  Where  three  tenants  in  aomn^on  con- 
structed a  basin  communicating  with  a  public 
i^nal,  and  laid  out  six  lots  of  the  width  of  thirty- 
five  feet  each,  facing  upon  one  side  of  the  basin, 
dividing  the  lots  between  them  by  each  taking 
two,  and  giving  to  each  proprietor  the  privilege 
of  erecting  warehouses  upon  his  lots,  extending 
the  same  to  the  basin ;  and  the  grantee  of  one 
of  the  original  proprietors  built  a  pier  in  the 
basin  in  front  of  his  lot,  on  the  line  between  it 
and  the  lot  of  a  grantee  of  another  original  pro- 
prietor, whereby  the  latter  was  obstructed  in  ^ 
convenient  use  of  the  waters  of  the  basin,  in  the 
lading  and  unlading  of  canal  boats,  and  in  their 
free  passage  to  and  from  his  wharf;  it  tvoa  keld^ 
that  the  owmtr  of  each  lot  was  entitled  to  the 
use  of  the  waters  of  the  basin,  by  laying  a 
canal  boat  in  front  of  his  neighbour^  lot,  when 
such  neighbour  was  not  occupying  ihe  basin  in 
ixont  of  liis  own  lot  in  its  appropriate  use ;  and 
that  for  a  permanent  obttruction  in  such  use  of 
the  waters  of  the  basin  by  tha  erection  of  a  pier, 
an  action  on  the  case  might  be  maintained* 
Beaeh  v.  OUid,  I?  Wend.  343. 

59.  An  action  on  the  case  for  flowing  lands 
will  not  He  a^inst  a  former  owjier  who  erected 
a  dam  and  built  a  mill,  by  means  of  which  the 
injury  is  done,  where  it  appears  that  other  per- 
sons are  in  posaesAon  of  the  premises,  occupying 
them  as  their  own,  and  there  is  no  evidence  that 
Uiey  hold  as  the  tenants  of  such  former  owner. 
Tlie  action  must  be  against  the  persons  in  pofr' 
seMion,    ^/un/ v.  .iOnn,  15  Wend#  5-29. 


III.  Mulicious  prosecuitoiu 

GO.  To  sustain  an  action  for  malicious  prose- 
cution, the  plaintiff*  must  in  general  prove  a  want 
oi  probable  cause.  Morr%$  v.  Corton^  7  Cow.  881 . 

61.  But  where  the  defendant  pleaded  singly 
the  truth  of  the  facta  involved  in  the  prosecu- 
tion, which  was  for  felony ;  hetd^  that  this  was 
assuming  to  prove  the  truth  on  his  own  side, 
and  that  the  plaintiff*  ne^  not,  on  the  trial  in 
Uie  first  instance,  show  the  want  of  probable 
cause.    Ihidm 

G2.  Where  a  defendant  pleeds  specially, 
every  traversible  fact  contained  in  the  declara- 
tion, and  not  denied  by  the  plea,  is  admitted  of 
record^  and  needs  no  proof  to  support  it.    Ibid, 

63.  Where  the  defenda;:t  obtained  a  warrant 
against  tiie  plaintiff*  for  theft,  who  was  brought 
before  a  justice,  but  discharged  because  the  par- 
ties had  settled;  held^  that  this  was  not  such 
an  acquittal  as  would  w*arrant  an  action  for  a 
malicious  prosecution. '  M^Cormiek  v.  Sisson^ 
7  Cow.  716. 

64.  Ill  this  action,  want  of  probable  cause 
cannot  be  inferred  from  a  settlement  and  conse- 
quent dismissal  of  the  prosecution,  though  ac- 
companied with  evidence  of  malice ;  but  want 
ofprobable  cause  must  be  shown  by  the  plain- 
tin.    It  is  the  gist  of  the  action.    Ibid, 

65.  Whether  there  be  pfojbable  cause  is  a 
mixed  question  of  law  and  fact.    Ibid. 

.  66.  Where  one  prosecuted  for  felony  be- 
fore -a  justice,  and  swore  to  the  felony  on  the 
examination;  and  the  accused  went  into  his 
defence,  the-scope  of  'v^hich  ^va8  to  show  that 
the  prosecutor  was  mistaken  ih  his  testimony ; 
and  the  justice  discharged  the  accused ;  held^ 
that  an  action 'for  malicious  prosecution  would 
not  lie,  the  testimony  of  the  prosecutor  making 
out  probable  cause.  Murlingame  v.  Burling' 
ame^  8^  Cow,  141. 

67.  An.  action  fot  a  malicious  prosecution 
cannot  be  sustained  unless  there  has  been  ma- 
lice and  the  want  of  probable  cause.  Malice 
may  be  implied  from  the  want  of  probable  cause, 
but  the  want  of  probable  cause  cannot  be  im- 
plied from  the  most  express  malice ;  it  must 
oe  substantially  proved.  Murray  v.  Long^  1 
Wend.  140. 

68.  An  arrest  and  holding  to  bail  are  not  in- 
dispensably necesaary  to  the  maintenance  of  an 
action  fol"  a  malicious  prosecution.  Pongburn 
y.  Bull,  1  Wend.  345. 

69.  It  is,  however,  not  enough  that  the  de- 
elaitetion  contains  a  general  allegation,  that  a 
suit  was  conimenced  mikliciously ;  the  particular 
grievance  must  be  stated.    Ibid. 

70.  The  gist  of  this  action  is  some  evil  prac- 
tice or  malice  in  him  who  sues  or  prosecutes. 
Ibid. 

71.  The  question  of  probable  cause  is  a  mixed 
question  ot  law  and  fact.  Whether  the  cir- 
cnmstances  alleged  to  show  it  probable,  or  not 
probable,  are  true  and  existedv  is  a  matter  of 
fact ;  but  whether,  supposing  them  true,  tliey 
amount  to  a  probable  cause,  is  a  question  of 
law.    Ibid, 

72.  But  though  the  latter  question  be  sub- 
mitted to  the  jury,  and  they  4Rd  for  the  plaintiff*, 
if  on  a  review  of  the  case  by  the  Supreme  Court 
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it  should  appear,  from  the  facts  not  disputed  at 
the  trial,  that  there  was  evidently  a  wan\  of 
probable  cause,  the  rerdict  will  not  be  set  aside 
for  the  error  of  the  Court  below  in  that  respect, 
because  the  Supreme  Court  are  called  on  to 
pronounce  on  that  question.    Ibid. 

73.  In  an  action  for  a  malicious  prosecution, 
the  jury  ou^ht  to  be  instructed  by  the  judge  as 
to  the  law  involved  in  the  question  of  probable 
cause,  that  is,  as  to  what  constitutes  a  legal  ex- 
cuse for  the  defendant;  and  whether  the  faetr 
relied  on  in  the  defence,  on  the  supposition  of 
their  being  found  true  by  the  jury,  made  out  a 
probable  cause.    Mtuten  v.  Deyo^  3  Wend.  434. 

74.  in  an  action  for  a  malicious  prosecution, 
the  recovery  in  a  Court  of  competent  jurisdic^on 
in  favour  of  the  plaintiff  in  the  suit  complained 
of  as  malicious,  is  not  conclusive  evidence  of 
probable  cause.  Evidence  of  the  want  of  pro- 
bable cause  rebuts  the  inference  of  the  existence 
of  probable  cause  arising  from  theiact  of  a  re- 
covery  in  the  suit  coroplained  of  as  malicious. 
Burt  V.  Plate,  4  Wend.  691. 

75.  The  rule  reauirinff  the  plaintiff  in  sudh 
an  action  to  show  that  the  suit  complained  of 
as  malicious  was  decided  in  his  favour,  is  com- 
plied with  by  showing  a  judgment  in  his  favour 
in  the  Common  Pleas,  on  an  appeal  from  a  jus- 
tice's judgment,  although  the  faitter  was  in  favour 
of  the  opposite  party.    Jhid. 

76.  Evidence  of  the  proof  adduced  on-  the 
trial  of  the  suit  complained  of  as  malicious,  is 
Inadmissible  for  the  purpose  of  showing  {proba- 
ble cause,  where  the  defendant  himself  was  not 
the  witness ;  the  party  is  bound  to  produce  such 
witness.    Ibid. 

77.  The  naked  hd  of  a  party  wmnundnp 
iwomiU  in  a  Justice's  Court,  soier  being  himself 
sued  by  the  party  whom  he  prosecutes,  and  tiegw 
Jeeiing  to  of^peat  at  the  return  of  the  summonses, 
is  not  such  evidence  6f  a  w(Mi  cfprMbk  eauie 
as  will  sustain  an  action  for  n  maHciou»  proattu^ 
Hon.     GorUm  v.  Dt  dnpUs^  6  Wend,  418. 

78.  Want  of  probable  cause  must  be  shown 
affirmatively,  and  will  net  be  inferred  from  the 
mere  negkct  to  prosecute  a  suit  commenced .  Ibid. 

79.  HI  an  action  oil  the  case  for  a  maSicibus 
^prosecution,  in  causing  the  plaintiff  to  be  ar- 
rested on  a  charge  for  feloniously  taking  pro- 
perty, it  is  sufficient  evidence  of  want  of  probuble 
cause  that  the  party  making  the  complaint  knew 
that  the  other  party  claimed,  and  had  at  least 
a  prima  facie  right  to  the  property^  Jfettver  v. 
Towmendt  14  Wend.  193. 

80.  In  an  action  for  a  malicious  prosecution,  it 
appeared  that  the  defendant  presented  himself, 
with  several  witnesses,  before  the  grand  jury 
which  indicted  the  plaintiff,  and  gave  oral  tes- 
timony, charging  him  with  having  committed 
the  crime  of  perjury.  The  district  attorney,  b^ 
direction  either  of  defendant  er  his  counsel,  (it 
did  not  clearly  appear  which,)  laid  a  certain  af- 
fidavit, made  by  one  W.^  (who  was  dead,)  be- 
fore the  grand  jury,  who  returned' it  to  him  with 
directions  that  an  indictment  should  be  drawn 
against  the  plaintiff.  The  district  attorney 
thereupon  drew  an  indictment,  foui^ed  upon 
the  affidavit  of  W.  epeefudntly  \  and. upon  that 
indictment,  the  plaintiff  was  eventually  tried 
and  acquitted*     Chandler  v.  PeHt^  8  Hall,  3X6. 


Between  the  time  of  the  finding  of  the  bill 
and  the  trial  of  Uie  cause,  the  defendant  eauaed 
the  trial  to  be  put  off,  upon  an  affidavit  of  hia 
own,  stating  the  absence  of  a  material  witneaa  ; 
and  when  the  trial  Came  on,  his  counsel  disco- 
vered, for  the  first  time,  that  ^e  perjury  allegad 
in  the  indictment  differed  from  that  charged  by 
the  oral  proof  laid  before  the  grand  jury,  and 
that  the  indictment  could  not  be  supported. 
They  therefore  abandoned  the  prosecution,  and 
the  plaintiff  was  acMahted.    lind* 

Upon  the  tnxX  of  the  action  for  a  malicioiis 
prosecution,  the  judge  charged  thejtfry,  thatif 
the  defendant  haid  no  probable  cause  for  his  a<v 
cusation,  he  eould  not  oe  excused  from  tlie  con- 
sequences -of  protecuting  the  indictment,  even 
if  ne  were  under  a  misapprehension  as  to  the 
specific  charK^  contained  init,  or  ign^nant  of  its 
contents.    loid. 

'  Ileid^'  that  this  direction  was'  incorrect,  al- 
though the  defendant  would  be  liable  for  jyross- 
euting  the  indictment,  if  aware  of  its  contents^ 
even  if  it  did  assign  a  peijiiry  diffiBring  from 
that  chaf|[ed  by  himself.    Ibia. 

Held  aho,  that  the  defendant  would  be  liable, 
if  the  affidavit  of  W.  was  sent  before  the  grand 
jury  by  him,  or  by  his  direction;  but  that  he 
might  defend  himself  by  showing  that  there 
waa  probable  cause  for  die  charge  actually  ma^a 
by  him  before  the  grand  >uiy;  although  XhH 
defence  would  not  be  a  complete  one,  unless  it 
showed  aiirobable  cause  for  the  whole  charge. 
Ibid. 

tV.  NegUgenee*' 

81.  An  action  will  not  lie  for  leaving  mdpTe 
syrup  in  an  unenclosed  wood,  wherebr  the 
plain  tiff ''s  cow,  having  strayed,  there,  is  killed 
m  drinking  it.    Bush  v.  Brmnard,!  Cow.  78. 

83.  Otherwise  if  she  be  there,  by  the  plain- 
tiff's permission.    Ibid* 

.  83.  One  cannot  recover  for  an  injaij  even  for 
gross  negligence  in  the  lawful  use  of'^another^s 
property,  unless  he  is  free  from  culpable  negH* 
gfenoe  on  his  part.    lUd. 

84.  The  endorsement  and  delivery  of  ft  pro- 
missory note  to  a  bank,  en  its  request,  is  a  suffi- 
cient consideration  for  an  undertaking,  on  the 
part  of  the  bank,  to  charge  th^  endbrser  by  a 
regular  notice  of  non-payment;  and  if  Ihey 
neglect  to  do  this,  the  header  or  owner  of  the 
note  to  whom  the  promise  is-  made  may  main- 
tain an  action  against  them,  ftnd  recover  damages 
for  the  neglect.  Bank  if  Utiea  v.  Sn^edt^  3 
Cow,  663« 

86.  A  count  for  such  tiegl«ct  would  l^e  good 
as  a  count  for  a  misfeasance,  the  receipt  of  the 
note  and  neglect  to  perform  the  undertaking 
being  properly  a  mismanagement  of  the  business 
underUiken.)  Theaeceptsfioe  of  the  nt^  by  the 
bank  may  well  be  considered  the  first  step  in 
the  execution  of  the  contract^  and  no-  other  con- 
sideration is  necessary.    4bidf. 

86.  An  order  was  directed  by  a  m^rdiant  at 
Boston  to  merchants  at  Leghorn,  for  five  cases 
of  Leghorn  hats,  without  any  directions  as  to  the 
manner  of  packing  or  securing  them.  The  L^gw 
horn  merchants,  in  execotfng  this  order^  shipped 
the  hats  for  Boston  in  a  ves^l  Avfaich  they*  knew 
was  to  touch  at  Palermo  for  a  cargo  of  oranges 
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KoA  lemoDS,  and  yet  neglected  to  secure  the  hate 
in  the  ueoal  and  castomary  panner ;  by  reason 
whereof  they,  being  placed  in  the  hold  on  the 
boxes  of  fruit,  were  much  injured,  and  sold  at 
auction  for  less  than  the  invoice  price;  heldj 
that  the  Leghorn  merchants,  having  undertaken 
to  execute  Sie  order,  were  bound  to  do  so  in  the 
castomarr  manner,  and  not  hating  done  so,  by 
reason  whereof  the  purchaser  sustained  an  in- 
juiy,  they  were  liable  to  him  in  an  action  for 
the  damage.    Dickey  ▼.  Grants  4  Cow.  310. 

87.  Where  one  builds  a  mill  dam  upon  a  pro^ 
per  model,  and  the  work  is  well  and  substan- 
tially done,  he  is  not  liable  to  an  action,  tbougrh 
it  break  away,  in  consequence  of  which  his 
neighbour's  dam  aad  mill  below  are  destroyed. 
LtvingBton  t.  Adam»^  8  Cow.  175. 

88.  Negligence  should  be  shown  in  order  to 
make  him  liable.    Ibid, 

HB.  The  owner  of  a  steamboat  navigating  the 
Hudson,  having  it  in  hia  power  to  avoid  a  col- 
lision with  another  vessel,  and  thua  prevent  an 
injury,  ref^ising  or'-neglecting  to  exercise  the 

f|ower  he  possesses,  is  guil^  of  negligence,  and 
iable  to  respond  in  an  action  on  the  case,  al- 
though the  vessel  damaged  has  the  wind,  if 
the  owner  of  that  vessel  does  all  in  his  power 
to  avoid  the  coUisioo.  Hawkins  v.  The  Duiehen 
and  Orange  SUamboai  Co,  9  Wend*  453. 

90.  Where  jl  debtor  transferred  a  note  as  col- 
lateral security  for  the  paynaent  of  a  sotti  of 
money  doe  by  him,  the  amount  of  such  note 
when  paid  to  be  applied  towards  satisfaction  of 
the  creditor's  demands,  and  if  not  paid,  the  note 
to  be  returned  to  the  debtor ;  ii  war  held^  tiiat 
the  debtor  might  maintain  an  action  on  the  case, 
in  his  own  name,  against  the  bank  with  which 
the  note  was'  deposited  for  collection,  for  a 
breach  of  duty  in  neglecting  to  give  notice  of 
non-payment  to  the  endorsers,  whereby  the  debt 
was  lost;  although  the  note  was  left  for  collec- 
tion by  the  creditor,  and  no  mention  whatever 
made  of  the  party  who  had*  transferred  the  note. 
Bank  ff  Utiea  v.  kPKinster,  11  Wend.  473,  S.  P. 
Jhid.  9  Wend.  46. 

91.  Quxre,  if  sudh  action  would  lie  by  the 
debtor  on  a  note  ffiven  to  a  creditor,  until  his 
debt  was  paid.    laid, 

99.  It  seems  that  in  such  case  an  action  lies 
in  the  name  of  any  person  beneficially  interested 
in  having  Ihe  doty  performed  which  the  law 
nnder  such  circvmstances  casts  upon  a  bank ; 
and  that  the  benefit  the  bank  might  receive  from 
the  temporary  deposite  on  the  payment  of  the 
note,  without  reference  to  any  particular  person 
ss  a  depositor,  is  a  sufficient  consideration  to 
charge  taem  with  the  duty  of  giving  notice  to 
endorsers.    Ibid, 

93.  Where  A.  B.  and  C.  run  a  line  of  stage 
coaches  between  two  different  places,  and  the 
route  was  divided  between  them  into  sections, 
the  occupant  of  each  section  furnishing  his  own 
carriages  and  horses,  hiring  drivers,  and  paying 
the  expenses  of  his  own  section ;  and  the  money 
received  as  the  fhre  of  passengers,  deducting 
therefrom  only  the  tolls  paid  at  turnpike  gates, 
was  divided  among  the  parties  in  proportion  to 
the  namber  of  miles  of  the  route  ran  by  each ; 
aad  an  Injury  happened  to  a  third  person  through 
the  negliffenee  oi  the  driver  of  the  coach  of  A.;  | 


it  ioaa  held^  that  a  joint  action  on  the  case,  at  the* 
suit  of  the  party  injured,  lay  against  B.  and  C. 
as  well  as  A.  Bosiwick  v.  Champion^  1 1  Wenji* 
671. 

94.  A  bridge,  built  by  a  corporate  body  or  by 
individuals,  over  a  public  highway,  for  their  ex- 
clusive benefit,  must  be  kept  in  repair  by  the 
parties  building  it,  and  if  any  iniury  happens 
to  others  in  consequence  of  its  bein^  out  or  re- 
pair, an  action  lies.  Heaeock  v.  Sherman^  14 
VVend.  58. 

95.  If,  however,  such  bridge  is  useful,  to  the 
public,  and  is  generally  used,  the  individuals 
building  it  are  not  boun:a  to  ke^p  it  in  repair,  un- 
less the  necessity  for  the  bridge  was  origihally 
created  by  the  parties  building  it.     Ibiiu 

96.  No  person  can  lay  the  foundation  of  an 
action  against  another  by  a  wrong  on  his  own 
part,  or  by  neglect  or  a  breach  of  his  own  duty. 
jBuckk  V.  The  pry  Dock  Co,  2  Hall,  151. 

97.  The  defendants  were  proprietors  of  a  cer- 
tain dry  dock,  with  a  machine  to  raise  ves- 
sels out  of  the  water  for  the  purpose  of  cleaning 
and  repdring  their  bottoms.  The  plaintiffs  hired 
this  machine,  and  placed  a  vessel  upon  it  under 
the  direction  of  their  own  agents  and  workmen ; 
and  in  an  attempt  to  burn  the  tar  from  off  her  bot- 
tom, the  vessel  took  fire,  and  was  much  injured. 
An  action  being  brought  by  the  plaintiffs  against 
the  defendants  for  negligence  on  their  part  as  to 
the  manner  in  which  the  machine  was  kept,  and 
for  its  improper  construction  in  a  certain  parti- 
cular, the  defendants  proved  that  the  injury  to 
the  vessel  was  occasioned  by  carelessness  and 
neglect  on  the  part  of  the  plaintiffs  in  the  use 
of  the  machine.  The  jtidge  charged  the  jury, 
that  if  the  injury  were  attributable  to  careless- 
ness, or  want  of  proper  precaution  on  the  part 
of  the  plaintiffs  in  the  use  of  the  machine,  the 
defendants  were  not  liable;  and  the  jury  having 
returned  a  verdict  for  the  defendants,  a  new  trid 
was  denied. 

See  Bailmxmt,  Common  Cahribr,  Consta- 
ble, Sheriff. 
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(a)  ProclamaU<m  and  service  f  the  summons  i 
(b)  Imparlance  g  (c)  DrfauU, 

(a)  Proclamation  and  service  of  the  summons, 

1.  Proclamation  of  a  summons  in  a  real  ac- 
tion must  be  at  the  church  in  the  town  or  ward 
nearest  the  lands,  and  be  so  returned.  Maleom 
V.  Rogers^  1  Cow.  1. 

3.  But  if  not  so  returned,  the  sheriff  may 
amend.    Ibid. 

3.  A  personal  service  renders  proclamation 
unnecessary.    Ibid. 

4.  Tlie  manner  of  service  should  be  clearly 
expressed  in  the  return,  and  cannot  be  aided  by 
intendment.    Ibid. 

5.  If  the  return  to  a  writ  of  right  be  defec- 
tive, an  alias  summons  goes  instead  of  a  grand 
cape.     Maleom  v.  Gardner^  1  Cow.  13. 

6.  In  a  real  action,  it  is  not  enough  to  return 
proclamation  made  in  the  city  nearest  where 
the  lands  liCf  but  it  must  appear  to  have  been 


ID 
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raade  at  the  church  in  the  ward  aeareat  the 
land.  If  there  be  no  church  there,  this  should 
appear  upon  the  return,  to  wamnt  proclamation 
out  of  the  ward.    Ibid, 

7.  7\fwn  and  toafd  signify  the  same  thing  for 
the  purpose  of  proclamation.    Ibid^ 

8.  Place^  as  used  in  tho  statute  rB^nlring 
proclamation^  means  any  small  subdivision  an- 
swering to  a  town,  or  oeing  substantially  the 
same.    Ibid, 

0,  Form  of  rule  for  an  alias  summons,  where 
the  return  is  defective.    Ibid, 

(b)  ImpaHanee, 

10.  The  Court  will  modify  an  imparlance  in 
a  real  action,  so  as  to  ]ilace  it  at  some  day  in 
the  same  term  at  which  it  is  granted,  instead  of 
the  next  term,  upon  motion  of  the  party  at 
whose  instance  it  was  granted.  Mnkom  t.  Ho- 
ger$i  I  Cow.  136. 

11.  But  the  circumstance  that  thie  tenant  has 
pleaded  a  dilatory  plea,  which  is  demurred  to, 
will  not  prevent  an  imparlance  to  the  next  term, 
if  prayed  for  in  order. 

{e)I}rfauU. 

IS.  The  Supreme  Court  are  governed  by  the 
same  rules  in  reliering  against  defaults  in  real 
as  in  personal  actions.  Burteh  y.  Hoag^  6  Cow. 
998. 

13.  And  default  for  not  pleading  will  at  the 
same  term  when  taken,  the  counsel  who  took 
it  being  present  in  Court,  be  opened  of  coarse. 
Ibid, 


ACTION  ON  STATUTE. 

« 

(a)  When  it  Uesf  (b)  Deeiaratumt  (c)  Defenu, 

(a)  When  it  Ha, 

1.  A  suit  may  be  brought  by  a  common  in- 
former, for  a  penalty  given  by  the  act  to  pre- 
vent horse  racing,  incurred  previous  to  the 
revised  statutes  going  into  effect,  although  such 
suit  be  not  commenced  until  aAer  those  statutes 
went  into  operation,  ^fyen  v.  V€m  Abtyne^  10 
-Wend.  97. 

(b)  Dtehriodion, 

3.  In  an  action  of  debt,  for  the  penalty 
f  given  -by  the  act  for  the  inspeotion  of  floor, 
Sc,  intended  for  exportation)  for  altering  an 
inspector's  brand-mark,  the  declaration,  after 
setting  out  the  act  sufficientlv,  charged,  that 
the  defendant  was  possessed  of  one  such  barrel 
of  flour,  which  he  nad  caused  to  be  inspected ; 
held^  that  it  was.  a  sufficient  averment,  espe- 
cially after  verdict,  that  the  flour  was  intenaed 
for  exportation.  Smith  v.  JBrovm^  1  Wend.  231. 

3.  Under  the  provisions  of  thd  revised  sta- 
tutes authorizing  the  recovery  of  damages,  and 
also  a  penalty  against  witnesses  for  non-attend- 
ance when  duly  subpcenaed,  a  count  in  case 
and  a  count  in  debt  may  be  joined  in  the  same 
declaration.     Smith  v.  Marwini  15  Wend.  184. 

4.  It  is  not  necessary  in  the  count  in  case  to 
tefer  to  the  statute,  nor  in  the  count  in  debt  to 
name  the  subject-matter  of  the  statute  under 
which  the  action  has  accrued,  as  that  it  had  ae- 


cmed  **  according^  to  the  provisions  of  the  sta« 
tute  Concerning  witnesses,'*  &c.;  it  is  enough  to 
name  the  part,  chapter,  tide,  article,  and  section 
of  the  statute.    Ibid, 

6.  Where  th^ra  is  a  misjoinder  of  counts^ 
the  defendant  can  avail  himself  of  the  ofajeo- 
tion*  only  by  demurring  to  the  whole  declara- 
tion ;  he  cannot  plead  to  one  eotfnt  and  ^emuv 
to  the  other,  altnough  the  aotion-  be  in  part 
penal.    Ibid. 

{o\D^en$e, 

6.  It  is  no  defence  to  a  party  prosecuted  for 
practising  physic  without  being  authorised  by 
law,  that  the  medicine  he  administered  was 
patent  medicine,  and  that  he  administered  it  as 
the  assignee  of  the  patentee.  Thompson  v* 
8taat$,  15  Wend.  396. 

7.  Whether  a  contract  to  sell  five  ffallooa 
without  license  be  intended  to  evade  w  act, 
(Sess.  34,  ch.  164,  s.  7.  1  R.  S.  17dJ  is  a  pro- 
per question  for  the  jury.  Baker  v.  luehftraton^ 
1  Cow.  77. 

8.  How  far  innocence  of  intention 'will  ex« 
cuss  the  infraction  of  a  peoal  law.  Ibid* 
(note  a.) 

9.  A  verdict  for  the  defendant  in  a  penal  ae* 
tion  will  not  be  set  aside  by  the  Court,  ihouffit 
it  be  clesrly  against  evidence.    Ibid,  (notd  o.) 


ADVANCEMENT. 

Whether  under  the  provisions  of  the  revised 
statutes,,  an  advancement  made  by  the  testator 
in  his  liifetime  is  to  be.  brought  mto  hotchpot 
in  case  of  a  partial  intestacy  only.  Qware* 
Hvwky  y.  Jamee^  5  Paige,  318. 


AGREEMENT. 

I.  (a)  Whtd  con$titutet  an  agreement  f  fb) 
When  an  agreement  will  be  e&netruea  a 
enmeeyanee  m  praesentt,  or  an  agreement 
to  convey ;  (c)  CbnetrucHon  of  particular 

agreemente,         

n.  Consideration  t  (a)  What  ie  a  wffieieni  eon- 
eideration  /  (o)  Neceseity  of, 

ni.  What  rendert  an  agreement  voidr  (a)  Dit^ 
ability  of  parties ;  {h)  Ulegal  eonsidera^ 
tiont  (c)  Want  t^  oonsiaeraiion  f  (d) 
Agreement  against  pubKe  poHcyf  or  the 
policy  if  the  law ;  (e)  I^atut, 

TV,  Performance  fM  What  iga  good  pefform-- 
anee ;  (b)  Timi  (f  performance^  and  hov> 
enlarged  or  varied  t  (c)  When  a  party 
will  lose  his  right  to  enforce  a  perform* 
anee, 
Y.  Beseindihg, 


L  Agreement, 
(a)  What  etHutituies  an  agreement, 

I.  A  judgment  is  in  no  sense  a  contract  at 
agreement  betw^n  the  parties.  Wyman  t. 
J^tehell,  1  Cow.  3ie. 

9.  Where  a  joint  owner  of  a  cargo  of  brandy, 
ordered  from  France,  and  supposed  to  be  at 
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wrote  from  St.  Domingo  to  B.«  his  co-owner  in 
New  York,  on  the  24th  December,  proposing 
that  the  latter  ahoald  take  the  adrentnre  soUiy  on 
kis  own  aeeouni  5  and  B.,  in  answer  to  the  propo- 
sition, in  a  letter  dated  Jannarj  17,  tfaid  that  he 
woold  delaV  coming  to  a  determination  till  he 
again  heard  from  A« ;  and  A.,  on  *7th  March, 
acknowledged  the  receipt  of  the  answer,  say- 
ing he  had  noUd  Ut  con/enU^  and  en  the  S8th  of 
Match,  by  another  letter,  confirmed  the  offer 
made  in  December;  atid  B.,  auer  the  arrival  of 
the  brandy  in  port^  wrote  on  the  85th  March  to 
A.,  that  he  had  decided  to  take  the  adventore 
to  his  own  acconnt,  and  credited  him  with  the 
invoice ;  it  t»as  Md^  that  the  offer  to  sell  re^ 
mained  open,  and  that  B.'s  acceptance  of  it  on 
the  95th  Mardi  closed  the  bargain,  notwith- 
Btaodinff  that  the  letters  of  25th  and  28th 
March  did  not  reach  the  places  of  their  direc- 
tion antil  after  the  death  or  B.,  which  happened 
on  Apnl  10.    HaeHtr  v.  Friih^  6  We^d.  103. 

-3.  From  the  moment  when  the  minds  of  the 
contracting  pluties   meet,  signified   by  oven  , 
acts,  a  contract  is  obligatory ^  although  such 
concurrence  is  not-  known  at  the  time  to  both 
parties. 

4.  A  bargain  may  be  eonsideied  a4  closed, 
when  nothing  mutual  between  the  parties  ie- 
luains  to  1>e  done  to  give  to  either  a  sight  to 
have  it  carried  into  effect. 

5*  A  willingness  to  contract  by  the  party 
offering  is  presumed  to  continue  ror  the  time 
Umiied  in  the  offer,  and  if  the  time  be  not  indi- 
cated by  die  offer  until  it  is  expressly  revoked 
or  countervailed  by  a  contrary  presumption. 

6.  Whether  an  offer  remains  open  for  accept- 
ance at  a  particular  period,  is  a  question  of  fact 
to  be  determined  by  the  eiimmstances  of  the 


7.  When  there  is  doubt  ai  to  the  continuance 
t)f  an  offer  to  eontract  at  the  time  of  acceptance, 
the  sobseooent  acts*  of'  the  party  miiung  the 
offer  may  be  resorted  to  as  evidence^f  the  fact. 

8.  The  acceptance  of  a  written  offer  of  a  eon- 
tract  of  sale  consummates  the  bargain,  provided 
the  offer  is  standing  at  the  time  of  the  accept- 


9.  Whatever  amounts  to  the  manifestation 
of  a  formed  determination  to  accept  an  offer  of 
a  eontract  of  sale,  communicated  or  nut  in  a 
proper  way  to  be  communicated  to  tiie  party 
making  the  offer,  completes  the  contract.  The 
knowledge,  by  the  party  making  the  offer,  of  the 
determination  of  the  party  receiving  it,  is  iwt 
an  ingredient  of  an  acceptance. 

10.  When  an  engagement  is  made  by  a  party 
to  decide,  on  the  happening  of  a  certain  event,  to 
•ceept  an  offer  of  a  contract  of  sale,  the  oootract 
is  not  completed  on  the  happening  of  the  event 
aatil  the  decision  be  made. 

11.  W^heie  an  offer  is  made  by  one  joint 
owner  to  another  to  sell  bis  interest  in  a  cargo 
of  merchandise,  and  previons  to  the  acceptance 
of  the  offer  thiee-foorths  of  the  cargo  is  sold  by 
the  party  to  whom  the  offer  is  mrae,  it  cannot 
he  objected  by  him  that  the  thing  to  which  the 
contract  relates  had  not  an  actual  or  potential 
exisienee  at  the  time  of.  the  contract.    * 

12.  When  a  merchant  in  Alabama  wrote  to 
his  hctoi  la  New  yorky  end  proposed  that  he 


would  ship  for  that  place  three  hundred  bales 
of  cotton  on  their  joint  account ;  if  the  agent 
should,  immediately  on  the  receipt  of  his  letter, 
give  notice  of  his  election  to  accept  the  propo- 
sition ;  and  the  agent,  immediately  upon  the  re- 
ceipt of  his  priocipars  letter,  replied  to  the  same, 
accepting  the  proposilion,  and  requesting  his 
principal  to  designate  and  mark  the  cotton  te 
be  shipped  on  their  joint  account,  and  to  advise 
him  when  the  same  should  be  shipped ;  it  was 
heldt  that  as  soon  as  the  agent  replied  to  the 
letter  of  his  principal,  accepting  the  proposition, 
the  eontract  was  complete,  and  could  not  be  re- 
scinded by  either  party  without  the  consent  of 
the  other.  Britban  v.  Boyd  and  others^  4  PsigOy 
17. 

13.  An  offer  to  purchase  was  made  by  letter, 
and  previous  to  the  receipt  of  the  letter  by  the 
other  party,  the  party  malting  the  offer  died  in- 
solvent. 

14.,  The  psrty  receiving  the  letter  consented 
to  sell  on  the  terms  proposed,  and  sent  an  aiw 
swer  to  that  effect,  but  without  aoy  .knowledge 
on  his  part  oi  the  death  of  the  purchaser.  HcTd^ 
that  he  was  not  bound  by  such  acceptance  of 
the  oSet,  and  that  the  title  to  the  property 
was- not  changed.  FHth  v.  Lawrence^  1  Paige, 
434. 

15.  To  make  sTalid  eontract,  it  is  not  only 
necessary  that  the  minds  of  the  contracting 
parties  should  "meet  on  the  subject  of  the  con- 
tract, but  that  fact  most  be  eommuntcated  to 
each  other.  Ihid. 
•  16.  Where  an  oiler  to  sell  is  made  to  a  dis- 
tant correspondent  by  letter,  and  he  declines  the 
offer,  he  cannot  afterwarde  assent  to  it,  so  as  to 
make  it  a  valid  purchase,  without  a  subsequent 
assent  of  the  other  party  also.  Ibid 
■  17.  If  he  accepts  the  oiler  conditionally,  the 
other  partj  is  not  bound  unless  he  consents  to 
the  condition.    I  bids 

(b)  When  anagrumeni  ynUhe  eoMirued  a  eon' 
'  veymnee  in  preseatii  or  an  agreement  to  convey. 

18.  An  agreement  to  purchase  a  farm  and 
payment  of  the  purchase  money  give  an  equita- 
ble title  to  the  land,  which  a  Court  of  Chancery 
will  enforce.     Whitheek  v.  Whitheek^  9  Cow 
26^. 

19.  Although  there  be  words  of  conveyanci) 
in  prsBsenii  in  a  contract 'of  purchase  and  sale  of 
lands,  still  if  from  Che  whole  instrument  it  iti 
manifest  that  further  conveyances  were  con- 
templated by  the  parties,  it  will  be  considered 
an  agreement  to  convey,  and  not  a  eonveyance. 
Jachon  v.  Mmerieff^  5  Wend.  26. 

(c)  Construction  qf  partieuiar  agreements, 

20.  Where  a  crew  has  been  shipped  for  a 
voyage,  and  articles  executed,  fixing  the  rate 
of  wages,  the  written  agreement  made  at  the 
port  of  departure  is  the  only  legal  evidence  of 
the' contract,  and  a  mariner  can  recover  nothing 
beyond  what  it  specifies.  Johnson  v.  DaUon,  1 
Cow.  643. 

21.  Whether  an  agreement  by  the  master  to 
permit  the  crew,  who  are  bound  by  the  ship- 
ping articles  to*  proceed,  to  leave  the  ship  at  an 
intermediate  port,  is  valid  t    Quart.   Ibid. 
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89.  In  the  eonstrnction  of  all  contracts,  the 
situation  of  the  parties  and  the  subjectrmatter 
of  the  contract  are  to  be  considered,  in  order  to 
determine  the  meaning  of  any  particular  pro- 
yision.     JViiton  r.  TVotip,  3  Cow*  195. 

This  rale  applied.    lUd, 

23.  The  construction  of  a  written  agreement 
to  convey  certain  described  land,  cannot  be 
varied  by  showing  the  intent  of  the  parties  by 
parol.     Champion  v.  WhiUj  5  Cow.  509. 

24.  Where  the  covenants,  in  articles  to  convey 
and  pay  for  land,  are  independent,  the  vended 
cannot  show,  in  an  action  for  the  -purchase 
moneyMthat  the  vendor  owped  only  a  part  of 
the  land,  the  title  to  which  he  covenanted  to 
convey.    IbiiL      • 

25.  Where,  in  articles  for  the  sale  of  land, 
the  vendee  covenanted  to  pay  one-sixth  of  the 
the  pu^hase  money  in  one  year,  and  the  residue 
in  five  equal  annual  instalments ;  and  the  vend- 
ors covenanted,  that  on  payment  of  the  sums  of 
money,  and  fulfilment  of  the  agreement  to  be 
performed  by  the  vendee,  theywoi^ld  convey, 
&c. ;  heidj  that  these  covenants  Were  independ- 
ent.   Ibid, 

26.  The  description  df  the  land  in  the  articles 
was,  '*all  that  certain  piece  or  parcel  of  land  in 
H.,  being  that  part  of  lol44  owned  by  them,  (the 
vendofB,)  that  lies  south  of  the  Watertown  road, 
bounded  easterly,  southerly,  and  westerly  by 
the  lines  of  the  lot,  as  surveyed  and  established 
by  R.  M.*'  Betd^  that  the  words,  *«  owned 
by  them,*'  were  mere  words  of  description^  not 
of  restriction ;  and  would  not  confine  the  vendee 
to  what  the  vendors  owned,  if  this  was  less 
than  the  lines  included  ;  but  he  had  aviprht  to 
tho  whole,  according  to  the  lines  mentioned. 
Ibid, 

27.  H.  and  others  became  sureties  for  B.,  a 
deputy  sheriff,  to  A.,  the  sheriff,  and  then  A. 
promised  H.  that  if  he  would  become  security 
for  him.  A.,  as  sheriff,  he  would  indemnify  H. 
against  his  suretiship  for  B.  H.  accordingly 
became  surety  fer  A.  A.  was  aOetwards  sued 
for  B.'s  wrongfully  taking  the  goods  of  one,  on 
a  Ji.  fa,  against  another ;  and  H.  and  his  co- 
sureties for  B.,  with  A.*s  knowledge,  defended 
the  suit,  brongbt  a  writ  of  error,  and  reversed 
«Be  judgment  against  A.,  defended  another  suit 
against  A.  for  the  same  cause,  brought  error,  but 
the  judgment  v^as  affirmed ;  and  all  this  with 
A.^s  knowledge ;  in  which  H.  expended  moneys 
in  retaining  an  attorney,  and  defending  the  suit, 
and  prosecuting  the  writ  of  error  In  an  action 
by  H.  against  A.  on  his  promise  of  indemnity ; 
nddy  that  he  might  recover  the  moneys  thus 
expended ;  for  A.  s  consent  to  the  expenditure 
might  under  the  circumstances  be  presumed. 
HaLt  V.  Jindru9^  6  Cow.  235. 

28.  An  agreement  was  to  convey  *'  the  Haw- 
kins' place  containing  one  hundred  acres  f\  held^ 
that  the  clause  **  containing  one  hundred  acres" 
should  be  rejected  as  surplasage ;  and  that  the 
contract  covered  the  whole  lot  surveyed  and  set 
off  to  Hawkins,  and  upon  which.he  entered,  im- 
proving part,  under  a  parol  contract  of  purchase ; 
though  it  in  fact  contained  one  hundred  and  six 
acres.    BtUterfield  v.  Cooper,  6  Cow.  481. 

29.  A  promise  to  warrant  the  collection  of  a 
nota,  and  pay  the  promisee  all  costs  on  jail  suits 


legally  commenced  for  its  collection,  cannot  be 
enforced  unless  a  suit  be  commenced,  or  a  legal 
excuse  for  not  doing  so  is  shown.  ThyiStir  y, 
Buikn,  6  Cow.  624. 

30.  The  commencement  of  a  suit  is  a  condi- 
tion  precedent.    Ibid. 

31,  Whither  the  non-performance  or  hap])eii- 
ing  of  a  condition,  precedent  to  a  right  of  action, 
can  be  excused,  so  as  to  give  the  right  by  any 
thing  short  of  the  act  of  the  opposite  party  1 
Qumre,    Ibid* 

S3.  On  a  promise  to  warrant  the  collection  of 
a  note  from  the  maker,  and. pay  all  costs  of 
all  suits  legally  commenced  for  its  collectioA, 
the  attempt  to  collect  being  ^  condition  prece- 
dent; it  is  no  excuscfbr  not  making  the  attempt 
that  the  maker  died  intestate  be&re  the  note 
fell  due,  and  that  no  one  had  taken  out  leitera 
of  administration  upon  his  estate.     Ibid, 

33.  D.  and  K.  agreed  with  H.  that  the  for- 
mer shoyld  carry  on  the  business  of  preserving 
fresh  provisions;  and  in- consideration  of -the 
use  of  six  hundred  dollars,  advanced  by  H.« 
made  him  their  only  affenl  for  selling  the  pro- 
visions \n  the  city  of  New  York  for  ten  years^ 
agreed  that  he  should  be  allowed  twenty  per 
cent,  on  all  sales,  and  one-third  of  the  net  pro- 
ceeds, after  deducting  the  per  cent.,  to  appl^ 
on  the  amount  advanced  till  it  should  be  liqui- 
dated, H.  to  furnish  a  repository  at  hia  own 
cost,  and  be  responsible  tor  his  sales.  Heldf 
that  D.  tfnd  K.  had  no  right  to  demand  the 
goods  delivered  to  H.  under  this  contract,  he 
having  an  interest  in  them,  and  a  right  to  de- 
tain and  sell  them  pursuant  to  the  contract. 
Held  also,  that  the  contract  was  not  usurious. 
Hall  V.  Daggett,  6 -Cow.  653. 

34.  On  an  agreement  .to  indemnify  against 
law  suits,  whether  an  arbitration  is  included  1 
Quxre,    Pgikard  v.  HiU,  7  Cow.  43U    . 

35.  But  where  an  agreement  was  to  indemnify 
against  law  suits  brought  or  to  be-brought,  and 
an  arbitration  was  pending  at  the  time  of  the 
agreement;  held,  that  the  agreement  reached 
the  arbitration.    Iltid. 

36.  Where  a  contract  is  to  deliver. Salina 
salt  in  barrels,  such  barrels  as  are  directed  by 
the  statute  (1  R.  S.  249.  3.)  are  to  be  under- 
stood as  intended.  Clark  v.  Finney,  7  Cow. 
681. 

37.  But  on  the  question  whether  barrels  eon* 
formable  to  the  contract  have  been  tendered, 
there  need  not  be  positive  proof  that  they  con- 
formed to  the  statute.  The  jury  may  ihfer  this 
from  the  testimony.    Ibid,^ 

38.  A  written  contract  toot  sealed  may  bo 
varied  by  the  parties,  on  a  valid  consideration, 
by  parol;  and  the  supplemental  agreements 
may  be  enforced  in  connexion  with  the  original 
one,  and  the  whole  as  s  single  agreement. 
Baily  y.  Johnson,  9  Cow.  115. 

39.  H.  gave  a  mortgage  of  hi^  farm  to  I., 
after  which  P.  recovered  judgment  against  H., 
and  sold  his  farm,  he  (P.)  becoming  the  pnr- 
chaser,  and  taking  a  sheriff-'s  deed.  •  After  this 
H.  agreed  with  r.  to  pay  him  his  judgment, 
and  take  back  the  farm,  and  paid  P.  accord- 
ingly ;  but  instead  of  taking  a  deed  of  the  farm« 
agreed  with  I.  and  W.  (I."s  son)  to  e  hia 
(Ht^s)  interest  for  a  price  agreed  on ;    .u  ftthei 
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to  eoiiTey  his  interest  as  mortgagfee  to  his  son 
W^  by  way  of  advancement.  H.  accordlngrly 
removed  off  the  farm,  and  W.  removed  on  to  it. 
The  father  conveyed  his  interest  to  W.,  who 
promised  H.  to  pay  him  the  price  before  agreed 
on,  and  P.  tiien  conveyed  by  deed,  under  hand 
aad  seaH  acknowledging  the  paymeot  of  $10 
88  the  consideration,  to  W.,  wno  then  refused 
to  pay  (he  price  agreed  on  to  H. ;  ktJdj  that  H. 
might  maintain  assumpsit  for  the  price  agreed 
on.    Whiibeck  v.  WhiAtdc^  9  Cow.  3G6. 

40.  Where  a  landlord  distrained  the  goods 
of  bis  tenant^  and  then  agreed  to  accept  certain 
articles  of  property  in  payment  of  his  rent,  and 
to  leave  the  same  in  the  posseseion  of  the  tenant, 
on  his  procuring  a  person  to  become  bound 
to  deliver  the  property  by  a  certaia  day,  or  pay 
a  specified  sum,  and  a  aqrety  was  accordingly 
procured  ;  such  surety  is  al>8olutely  bound  for 
the  performance  of  the  contract,  and  not  en- 
titled to  be  considered  as  a  naked  bailee,  //z 
Farfte  r.  RiektrU  6  Wend.  187. 

41.  If  a  party  contract  to  deliver  portable  ar- 
ticles of  property  on  or  before  a  certain  day,  and 
no  place  is.  specified  for  the  delivery,  the  law 
fixes  the  place  of  delivery ;  and  parol  evidence 
of  an  agreement  at  ot  about  the  time  of  the 
making  of  the  contract, -designating  the  place 
of  delivery,  is  inadmissible. 

42.  A  guarantee  in  these  terms,  '*  I  warrant 
this  note  good,**  endorsed  by  a  payee-  upon  a 
notp,  is  a  guarantee  that  the  note  is  collectable, 
and  not  that  it  will  be  paid  on  demand ;  -and  to 
charge  the  guarantor  it  is  necessary  to  show 
that  payment  cannot  be  enforced  against  the 
maker.    CurtU  t.  SmaUmon^  14  Wend.  S3I. 

43.  Where  a  parol  agreement  was  made  for 
the  porchaae  of  a  lot  of  land  for  the  sum  of 
$21.50  per  acre,  to  be  naid  in  seVen  equal  aa- 
noal  pavments,  and  by  the  avreement  the  grantor 
was  to  have  the  lot  surveyed,  and  to  give  a  con- 
veyance with  warranty  on  the  payment  of  $300 
by  the  grantee,  and  upon  hia  executing  to  the 
grantor  a  bond  and  mortgage  for  the  residue  of 
the  purchase  money ;  and  the  grantee  went  into 
possession  under  the  agreement,  snd  continued 
ID  possession  eight  or  nine  years,  making  pay- 
ments from  time  to  time  towards  the  land,  for 
which  the  grantor  gave  receipts,  specifying 
therein  that  the  moneys  received  were  in  pay- 
ment for  the  land,  and  that  he»  the  grantor,  was 
to  ^ve  the  grantee  a  deed  therefor:  the  grantee 
made  a  payment  of  $333  soon  after  he  went 
into  possession ;  at  the  expiration  of  eight  years 
from  the  time  the  agreement  was  made,  the 
grantor  tendered  a  deed  to  the  grantee,  and  de- 
ntaoded  payment  or  security  for  the  balance  of 
the  purchase  money ;  the  defendant  refused  to 
accept  the  deed,  alleging  that  it  contained  too 
much  land,  and  diat  the  grantor  had  included 
too  much  interest  in  the  Indance  he  claimed  to 
he  due:  it  ttoM  held^  that  neither  party  could 
take  advantacre  of  the  agreement's  not  being 
in  writing ;  that  it  was  too  late  for  the  defend- 
ant to  object  that  the  grantor  had  not  caused  a 
survey  to  be  made  of  the  lot,  and  delivered  a 
deed  therefor  immediately  after  the  first  pay- 
ment ;  that  the  defendant  could  onlj  have  put 
an  noA  lo  the  contract  by  tendering  the  balance 
doe,  and  deoAanding  a  performance  of  the  ccn- 


tract  on  the  part  of  the  grantor ;  that  a  tender 
and  demand  made  after  a  bill  had  been  filed  by 
the  grantor  for  a  specific  performance  was  a 
nuUiiy.    Knickerbocker  v.  Harrii^  1  Paige,  209. 

44.  Where  there  is  a  contract  for  the  pur- 
chase of  land,  and  the  person  contracting  to  sell 
declines  executing  the  contract  upon  the  ground 
that  he  is  unable  to  give  a  good  title,  and  the 
purchaser  files  his  bill  to  compel  the  defendant 
to  complete  the  contract  or  to  rescind  it ;  if  the 
defendant  is  able  to  give  a  good  title  at  the  time 
of  the  decree,  the  complainant  will  be  compel- 
led to  accept  it.   Fierce  v.  NiehoU^  1  Paigre,  244. 

45.  But  the  defendant  will  be  decreed  to  pay 
to  the  comnlainant  interest  upon  the  purchase 
money  paia  by  him  for  the  land,  from  the  time 
a  convevance  was  demanded  by  the  complain- 
ant,   Jhid, 

46.  The  defendant  agreed,  by  parol,  with  the 
plaintifif,  that  if  he  could  purchase  and  deliver 
to  him  the  notes  of  the  ^(ew  Jersey  Manufac- 
toring  and  Banking  Companv,  and  pay  a  certain 
sum  for  discounting  them,  that  he  (the  defend- 
ant) would  take  of  the  plaintiff  all  the  notes 
of  that  company,  which  he  should- so  purchase, 
and  pay  him  the  amount  thereof,  deducting  the 
discount.  The  plaintifif,  under  this  agreement, 
purchased  such  notes  from  time  to  time,  which 
were  taken  by  the  defendant  on  the  stipulated 
terms,  until  finally  an  amount  which  the  plain- 
tififhad  on  hand  being  offered  to  the  defendant, 
he  neglected  to  pay  for  the  same,  and  on  that 
day  the  bank  failed. 

An:  action  being  brought  for  a  breach  of  this 
contract,  it  tvtu  neU^  that  the  case  presented  a 
sufiicient  consideration  for  the  agreement,  and 
that  t)ie  plaintiff  had  a  right  to  recover,  under 
it,  the  amount  of  all  such  notes  as  he  had  re- 
ceived in  the  regular  course  of  his  business, 
and  in  which  he  had  a  complete  right  of  pro* 
perty  at  the  time  the  bank  stopped  payment* 
SmUh  V.  SpicB,  2  Hall,  477. 

II,  Consideraium, 

(a)  Wh<d  is  a  smfficient  eonsideralion. 

47^  A  debt  discharged  under  the  insolvent 
act  is  a  good  consideration  for  a  new  promise. 
Erwin  v.  Saunders^  1  Cow.  249. 

48.  The  delivery  to  another  of  property  levied 
upon  by  a  sheriff,  or  levying  it  under  his  control, 
is  a  sufficient  consideration  fbr  a  promise  to  re- 
deliver it  to  the  sheriff;,  and  this  whether  the 
promise  be  written  or  parol.  Lockwood  v.  Bull^ 
1  Cow.  322. 

49.  The  failure  of  consideration  is  no  defence 
to  an  action  on  a  specialty.  Centre  v.  Billing- 
hunt^  1  Cow.  33. 

50.  The  voluntary  restoration  of  that  which 
the  law  will  compel  a  man  to  restore  is  not 
a  sufficient  consideration  for  a  contract.    Pet 
Sutherland  &    McDonald  v.  iVe/ion,  2  Cow 
139. 

61.  Agreement  of  a  son  that  the  father  shall 
deduct  a  certain  part  from  his  portion  is  no 
Sufficient  consideration.  Per  Sutherland  J.  Ibid* 

52.  To  support  a  promise  to  pay  damageafor 
a  breach  of  a  covenant  of  warranty,  there  must 
be  proof  of  an  eviction.  ARller  v.  TFaUonf  6 
Cow.  195. 
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5J.  The  tale  of  an  equitable  title  is  ^t  law  a 
HfOod  consideration  for  a  promise.  Whitbeck  ▼. 
IVkiibeek,  9  Cow.  366. 

54.  The  premise  to  pay  for  land  actually  con- 
Teyed  is  rafid  at  law,  thou^  by  parol,    find. 

66.,  Whera  one  contracts  to  perform  labour, 
for  which  he  is  to  receive  a  stated  compensa- 
tiouy  performance,  or  an  ability  and  readineefs 
to  perform,  in  the  manner  stipulated,  are  a  con- 
dition precedent  to  the  compensation  becoming 
due.  Dutch  Church  tf  Albmy  r.  Bradford^  8 
Cow.  457. 

56*.  Where  a  contract  was  made  to  act  as  mi- 
nister of  the  Reformed  Dutch  Church,  for  which 
the  parjdcular  church  was  to  pay  a  stated  salary, 
and  subsequent) J  a  sentence  of  suspension,  and 
finally  of  the  dissolution  of  the  pastoral  con- 
nexion between  the  minister  and  his  church, 
for  a  ftult  of  the  forqier,  was  pronounced  by 
the  proper  judicatory,  and  afiirmed  on  appeal ; 
heldy  that  the  minister  was  not  entitled  to  his 
salary  intertiiediate  the  sentence  of  suspension 
and  dissolution.    Ibid, 

57.  The  payn;>ent  of  pari  of  a  debt  due  is  no 
consideration  to  support  a  promise  to  give  fur- 
ther time  for  the  payment  of  the  balance.  Hall 
and  Mmirou  y^  CorikuU^  S  Hall,  (85. 

68.  In  an  action  for  the  breach  ^f  the  defend- 
ants contract  to  sell  and  deliver  certaiin  goods 
to  the  plaintiff,  thej»roMife  of  the  latter  to  atcept 
the  goods  and  pay  for  them,  is  a  good  considera- 
tion for  the  defendant's  promise  to  deliver  them. 
White  V.  DcmiU,  2  Hall,  406. 

(h).Neeettity  of* 

69.  In  a  case  where  the  declaration  contained 
a  count  of  payee  against  maker  on  a  promissory 
note  and  the  common  money  counts,  and  the 
money  was  paid  in  generally,  ii  twu  held^  that 
the  partial  tailure  of  the  consideration  of  the 

.note  might  be  given  in  evidence  to  reduce  the 
amount  of  the  plaintiff's  recovery  beyond  the 
sum  paid  into  count.  Spalding  v.  randereook, 
9  Wend.  431. 

III.  What  tenders  on  agreement  void. 

(a)  DiMobilify  of  parties, 

60.  No  person  can  make  a  valid  contract 
while  he  is  deprived  of  his  reason  by  intoxica^ 
tion.    Prentice  v.  Aehom^  2  Paige,  30. 

(b)  lUegaleonmderaJtion. 

61.  A  promise  by  the  potative  father  to  pay 
for  the  bcNiTd  of «  woman  and  her  bastard  child ; 
the  purpose  of  both  parties,  express  or  tacit, 
being  to  facilitate  a  continued  state  of  cohabita- 
tion between  the  promisor  and  the  woman,  is 
void.     Travinger  v.  UPBumey^  6  Cow.  953. 

69.  But  the  purpose  must  be  clearly  proved ; 
«nd  is  not  to  be  inferred  from  a  previous  coha- 
bitation between  thero»  with  the  knowledge  of 
the  pronoisee.  This  fact  is  not  a  sufficient 
ground  for  the  jury  t6* infer  consent  to  a  subse- 
quent cohabitation, 'in  a  case  where  the  woman 
is  the  daughter  of  tho  promisee.  K  makes  no- 
tliing  towards  such  tn  infe]Penee«  and  should 
not  be  submitted  to  the  jury.    Ikid,  . 

63.  An  attorney  received  an  ^er  for  cdlee- 
•lion  in  favour  of  Bi>,  wha  directed  ^e  attorney 
to  retain  oat  of  the  moneys  'to  be  eoUeoted,  a 


debt  due  to  him  dnd  another;  aderwards,  B. 
assigned  the  demand  toT.,  to  whom  the  attomeY 
promised  to  pay  the  whole  demand  when  col 
lected ;  htld\  that  the  promise  was  nudum  pac" 
tum^  as  to  the  sum  which  B.  agreed  he  should 
retain ;  and  that  he  was*  bound  to  pay  no  more 
than  die  balance  after  deducting  that  sum. 
!7by/or  v.  Saiesj  5  Cow.  376. 

64.  An  agreement  to  tnms^  stock  of  an  in- 
corporated company  at  a  future  day,  the  vendee 
advancing  money  upon  it  having  no  intention  to 
take  a  transfer,  but  merely  to  Speculate  upoa 
-the  rise  and  fall  of  stocks  in  market,  is  not  void, 
as  against  public  polioy.  /V«s/  v.  Clarkson^  7 
Cow.  94. 

€5.  Such  a  contract  to  transfer,  at  sixty  days, 
one  hundred  shares  of  stock  in  an  incorporated 
compSny,  the  vender  owning  thein  at  the  time, 
and  having  a  right  to  transfer  them,  is  good, 
though  he  sen  out  aH  but  forty  shar^  interme- 
diate the  contract  and  time  of  transfer.  The 
statute  (2  R.  S.  187.  18.)  avoids  such  a  con- 
tract only  where  the  vendeir  does  not  own  the 
shares  at  the  time  of  the  contract.    Ibid. 

66.  The  vendee  cannot  Tecovt>r,  as  nH>n^ 
had  and  received,  his  advance  upon  such  a  con- 
tract merely  on  the  ground,  that  at  the  end  of 
the  sixty  dairs,  the  vendor  owned  but  forty 
shares ;  for  the  sale  is  not  of  any  one  hundred 
particular  siiares,  but  any  one  hundred  shares 
in  the  company ;  and  if  the  vendee  is  ready  in 
receive  a  transfer  and  pay,  other  one  hundred 
shares  may  be  procured  in  market.     Ibid, 

67.  Otiierwise,  where  «  psrty  to  whom  mc«. 
ney  is  advanced,  as  the  consideration  for  doin^ 
an  act,  p^ts  It  out  of  his  own  power  to  perform, 
in  such  case  he  is  liable  for  money  haa  and  re- 
ceived, even  without  notice  or  request.    Ibid, 

68.  $o  Where  he  prevents  the  opposite  par^ 
from  performing.     Ibid, 

69.  A  fair  and  bona  fide  purchase  of  a  choso 
in  action,  in  iJie  oidinSry  course  of  trade.or  busi- 
ness, or  fof  the  purpose  of  securing  an  antece- 
dent debt,  is  not  uniawiul.  ffard  v.  Van  Bok* 
ielcn,  9  Paige,.8S9. 

70.  But  the  purchase  of  a  mere  foundation 
oran  action  by  a  party  who  lias  no  interest  in 
the  controversy,  with  the  express  object  of  com- 
mencing a  suit  thereon,  and  for  the  purpose  of 
harassing  a  defendant^  or  of  speculating  Out  of 
the  litigation f  is  illegal,  and  a  Court  of  Equity 
will  not  sustain  a  -suit  in  favour  of  such  pur- 
Chaser.    Ibid. 

» 

{Q^.tVant  cf  eoneideraiion, 

71.  Although  a  promise  to  pay  a  sum  of 
money,  founded  upon  the  forbearing  to  prose- 
cute a  suit  which  could  not  be. maintained,  is 
void,  for  want  of  consideration;  vet  the  de- 
fendant, in  order  to  avail  himself  or  such  a  de- 
fence, niuat  show  conclueive^^  that  the.  suit, 
which  was  the  foundation  of  the  pronsise,  could 
not.  have  been  prosecuted  ta  efieci,  ^GoM  v. 
.tfrnu/rOfig,  9  Hall,  266. 

(d)  Agreement  against  pubUepoHey  or  the  policy 

4f  the  law. 

79.  Where  a  debt  is  secured  by  atk  instru- 
ment of  a  higher  nature^  as  by  deed,  or  record, 
a  promise  to  pay  it  id  yoid.  Miller  v.  fVat* 
son^  5  Cow.  196. 


agreement; 


Ih. 


79.  A  ooDtraet,  made  as  an  indemnity  against 
the  coiiBeqaeDoes  of  tn  illegal  or  immoral  act, 
to  be  done  at  a  future  Deriod,  is  void,  on  princi- 
ples of  imblic  policjr;  but  a  person  may- indem- 
nify hiffiaelf  by  contract  against  the  conse- 
qaeoees  of  an  unlawful  act  already  done. 
JCnetbutd  T.  Hagvh  ^  Hall,  579. 

(e)  Fraud. 

74.  Fraud  as  to  tbe  conside^tion  cannot  be 
set  up  to  aToid  an  agreement,  under  seal ;  but 
ooly  fraud  as  to  the  execution.  FrancKet  ▼. 
Leath^  5  Cow.  501. 

76.  A  coTenant  cannot  be  avoided  in  a  Court 
of  law  on  the  jjpround  of  misrepresentation  as  to 
the  consideration..    Chantpion  v.  White^5  Cow. 

609. 

IV.  Performatiea, 

(a)  Wkai  is  a  good  performance. 

7&  Where  no  place  is  mentioned  for  the  de- 
liTcry  of  the  deed  in  articles  for  the  sale  of 
land ;  though  the  vendor  is  bound  to  seek  the 
▼endee  ana  tender  a  deed,  yet  the  parties  may 
by  parol  a^ree  on  a  place  of  performance,  after 
the  execution  of  the  articles ;  or  the  vendee  may 
appoint  a  place ;  and  if  the  vendor  tender  at  the 
place,  it  is  well.  Franeket  v.  Leach,  5  Cow.  506. 

77.  Semb.  if  the  vendee  tell  the  vendor,  be- 
fate  the  day,  tbsA  he*  will  not  perform,  no  tender 
is  necessary.    Ibid. 

78.  Where  one  agrees  to  convey  land  on  the 
paymenl  of  moneyf  the  vendee  must,  not  only 
tender  or  pay  the  money,  but  ho  must  demand 
«  conveyance,  and  after  waiting  a  reasonable 
time  for  it  to  be  made  out,  must  present  himself 
to  reeetve  iu  8.  P.  FuUer  v.  Hubbard,  6  Cow.  13. 

79.  And  where  the  vendor  dies,  the  same 
demand  must  be  made  of,  and  time  allowed  to 
his  heirs,  before  a  suit  can  be  brought  against 
his  personal  representatives  for  damaores.  Ibid, 

80.  And  it  is  no  excuse  that  the  heirs-  be  nu-» 
merona,  and  dispersed  in  different  parts  of  the 
country.     Ibid. 

81.  When  a  party  has  entered  into  an  agree- 
ment to  deliver  property  on  demand  to  another, 
and  he  to  whom  it  is  to  be  delivered  is  at  the 
time  of  the  delivery  to  do  an  act  on  his  part 
beneficial  to  the  first,  if  the  party  who  is  to  de- 
liver the  property  has  received  p€ui  cf  the  eonsi-' 
deraiioH  tot  his  promise,  and  routes  to  perform^ 
the  other  may  bring  his  aetion  for  such  non-per* 
fonnance^  without  averring  performance,  or  rea- 
diness or  offer  to  perform,  on  his  pmrt;  the 
proouses,  in  such  ease,  being  considered  indt' 
pendent.  Thus  where  A.  had  received  a  transfer 
of  the  interest  of  B.  in  certain  real  estate,  in  con- 
sideration whereof  he  entered  into  an  agreement 
to  deliver  a  carding  machine  on  demand  to  B., 
who  on  delivery  ttereof  agreed  to  give  his  note 
to  A.  for  a  certain  quantity  of  wheat,  and  A.  re- 
fused to  perform  his  agreement ;  il  was  held,  that 
B.  might  maintaun  an  action  against  him  for  the 
ncM^-performanee,  without  avemng  performance, 
or  a  readiness  or  offer  to  perform,  on  his  part, 
WoodioorUk  T.  Ckirtitj  7  Wend.  lid. 

82.  Where  A.  agreed  to  sell  to  B.  a  speoifie 
quantity  of  an  artide,  and  to  deliver  it  within  a 
given  period,  for  which  B.  agreed  at  a  speeiiied 
price,  #100  ill  advance,  and  the  residue  when 
the  whole  quantity  should  be  delivered,  and  A. 


delivered  a  part  only;  it  woe  held,  that  A.  was 
not  entitled  to  recover  for  the  portion  delivered, 
unless  the  delivery  of  the  residue  was  prevented 
by  the  vendee.  uiampHn  v.  Rowley,  13  Wend. 
958. 

83.  Where  a  party  contracts  to  sell  a  quan- 
tity of  produce,'  and  to  deliver  it  at  the  pur- 
cbaser's  house  within  a  few  days ;  to  entitle 
the  purchaser  to  sustain  an  action  for  the  non- 
delivery, he  must  at  least  show  a  readiness  and 
willingness  on  his  part  to  repeive  and  p^y  for 
the  articles  at  .the  place  appointed.  Cook  v. 
FerroTe  Mme.  13  Wend.  285. 

84.  Where  a  loan  is  to  be  repaid  by  an  in- 
vestinent  in  merchandise  for  the  lender,  the 
mercliandise  must  be  estimated  at  its  actual 
cost  in  specie  or  other  circulating  medium, 
which  is  a  legal  tender  at  the  place  of  payment, 
and  not  at  its  nominal  cost  in  a  depreciated  or 
fictitious  currency.  Colton  v.  Dunham,  2  Paige, 
367. 

(b)  JHme  of  performance,  and  how  enlarged  or 

varied. 

85.  A^  parol  agreement  to  enlarge  the  time  of 
the  delivety  of  articles,  promised  in  writing  to 
be  delivered  on  demand,  made  at  the  time,  or 
before  executing  the  written  contract,  though 
repented  immediately  afterwards,  is  no  defence 
to  an  action  on  the  contract  brought  before  the 
time  to  which  the  parol  agreement  related. 
Such  parol  agrement  is  void,  though  for  a.  va- 
luable consi(feration.  Frost  v.  Everett,  5  Cow. 
497. 

86.  A  valid  agreement  to  enlar^  the  time 
of  performirig  a  contract  may  be  given  in  evi* 
dei^e  under  the. general  issue.   ,iotd. 

87.  But  if  a  plea  or  notice  Vere  necessary, 
the  defendant  is  not  oonfined  to  the  precise- day 
at  which  he  states  the  agreement  to  enlarge  to 
have  been  made.     Ibid, 

88.  Where  W.  on  the  31st  October  hired  a 
house  of  6.  from  1st  of  November,  fur  six 
months,  and  agreed  to  pay  $50  in  advance,  and 
receive  $100  in  a  manner  specified,  but  omitted 
to  pay  or  give  security  till  3d  November,  when 
G.  let  the  boose  to  another ;  Ae/cf,  that  the  con« 
tract  was  at  an  end ;  though- W.  mentioned  at 
the  lime  of  the  contraet,  that  he  did  not  want 
possession  und^  a  fortnight.  M*  Gaunter  v. 
JVilber,  1  Cow.  257. 

89.  The  payment,  &c.  is  in  such  case  a 
condition  precedent,  not  to  his  entering  into 
possession,  but  to  his  being  entitled  to  the  pos^ 
session.  Ibid.  And  the  agreement  was  accord- 
ingly construed  to  mean  a  payment,  &c.  before 
the  1st  November.  Ibid. 

90.  A  promise  to  extend  the  timeof  payoient 
of  a  note,  made  subsequent  to  its  creation,  may 
be  set  np  by  way  of  defence,  if  fonnded  upon  a 
good  consideration.  The  promise  of  a  maker 
of  a  note  to  pay  a  part  oi  it,  when  due,  and 
payment  in  pursuance  thereof,  is  not  such  a 
consideration.,    ^ller   et   at.    v.  Holbrook,   I 

I  Wend.  317. 

91 4  Where  D.  agreed  with  S.  to  exchange 
farms  with  him,  and  S.  agreed  topaj  W.  at  the 
rate  of  $37.60  per  acre,  for  the  difference  in 
quantity  between  the  farms;  and  D.  and  S. 
also,  at  the  same  time,  entered  into  an  agree* 
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roent  by  which  they  bound  themseWes  to  cor^  I 
rect  any  error  which  should  subsequently  be 
discovered  as  to  the  number  of  acres  contained 
in  either  of  the  farms  upon  a  survey  thereof, 
provided  the  correction  was  made  by  the  first 
day  of  April  tlien  next  ensuing ;  and  D.  after- 
wards, but  after  the  said  first  day  of  AprU, 
caused  the  two  farms  to  be  surveyed,  and  as- 
certained that'tliere  had  been  an  error  as  to  the 
quantity  in  the  farm  sold  to  S.  by  D.,  S.  having 
paid  for  a  less  number  of  acres  than  that  farm 
contained,  and  S.  refused  to  correct  the  mis* 
take ;  it  was  held^  that  the  time  Bientioned  in 
the  agreement  was  not  of  the  essence  of  the 
contract,  and  S.  was  decreed  to  pay  the  differ- 
ence between  the  estimate  and  the  actual  num- 
ber of  acres,  according  to  the  agreement^  to- 
gether with  the  costs  of  suit.  Dumimd  v.  SharU^ 
2  Paige,  183. 

(c)  When  a  party  wiU  lose  his  right.io  trfane 

petfermanu* 

93.  Where  a  right  of  action  has  accrued  for 
non-delivery  of  articles  agreed  to  be  delivered 
on  a  certain  event,  such  right  is  not  defeated 
by  a  subsequent  tender ;  but  if  such  tender  be 
subsequently  made,  and  the  party  to  whom  the 
property  was  to  be  delivered  places  his  refusal 
to  accept  upon  the  ground  that  the  artiele  is 
not  merchantable,  he  waives  his  right  to  insist 
upon  the  former  default.  GoM  v.  BavJu^  8 
Wend.  642; 

93.  In  an  action  on  a  contract  for  the  non- 
delivery of  goods,  the  plaintiff'  is  at  liberty,  in 
answer  to  proof  ef  tender,  to  give  evidence  that 
the  property  tendered  was  defeetiyis  in  quality. 

94.  Notwithstanding  the  enlargement  of«^he 
time  for  the  performance  of -a  sealed  contract 
as  to  the  doing  of  work,  an  action  may  be 
brought  upon  the  contract  after  the  expiration 
of  the  enlarged  time,  if  the  breaches  assigned 

§0  only  to  me  manner  in  which  the.wonc  is 
one,  and  not  to  the  failufe  in  the  time  of  per- 
formance.  '  Crane  v.  MaynarA^  12  Wend^  408. 

95.  If  a  plaintiff'  in  such  a  case  assigns  as  a 
breach  that  the  defendant  has  not  performed  the 
work  within  the  time  limited  by  the  originsil 
contract,  the  defendant  may  avail  himself  of 
the  second  agreement,  as  evidence  of  an  en- 
largement of  the  time,  and  defeat  a  recovery. 

y«  Bemnding.  . 

9G.  Where  on  a  contract  to  pay  for  and  re- 
ceive a  conveyance  of  land,  the  money  h^  been 
paid,  though  a  conveyance  has  notheen  given, 
the  vendee  csnnot  rescind  the  contract,  and  sue 
for  the  purchase  money  and  interest ;  but  must 
bring  his  action  on  the  contract  as  one  still  aub-' 
sisting.    FaUer  v.  Hubbard^  6  Cow.  13. 

97.  Where  the  agreement  is  to  convey  land 
in  fee  siniple,  a  judgment  against  the  vendor 
will  not  at  law  authorize  the.vendee  to  rescind 
the  contract  A  c&nveyanee  without  covenants 
would  satisfy  such  an  agreement.    Ikid. 

98.  Whether  a  contract  of  sale  is  rescinded 
or  released  by  the  acts 'of  the  parties  is  a  <]*ie8- 
tion  of  law,  where-the  evidence  establisning 
the  acts  and  dcfclarations  from  which -such  an 
effect  is  claimed  is  dear  and  undisputed.  Healy 
1,  Uikyt  1  Cow*  345. 


99.  Accordingly,  whew  U.  sold  certain  oars 
to  H.,  who  purchased  by  S.  his  agent,  avd  the 
oars  were  delivered  to  S.,  who  shortly  after  de- 
clared to  V.that  he  could  not  pay  fbrihem,  that 
U.  must  take  them,  and  do  tne  best  he  coald 
with  them ;  and  U.  took  them  accordingly,  and 
delivered  them  to  Henick,  who  sold  them,  and 
U.  gave  a  receipt  and  order  to  Henick,  in  which 
he. called  them  his  (U.'s)  oars,  and  thereby  ap^ 
propriated  a  part  of  the  proceeds  thereof  when 
the  same  should  be  sold ;  held^  that  the  contract 
of  sale  was  Rescinded  by  these  declarations 
and  acist)f  the  parties ;  that  the  property  in  the 
oars  was  thereby  re-vested  in  U.,  and  that  he 
could  not  be  considered  as  the  mere  agent  of  H. 
either  in  fact  or  from  necessity;,  thar  eonae* 
quently  H.  was  not  liable  to  U.  for  the  differ- 
ence between  the  contract  price  and  the  sale 
price,  as  he  would  have  been  had  the  relation 
of  vender  and  vendee  oontinued  to  subsist  b^ 
tween  him  and  H.    Ibid, 


ALBANY  BASIN. 

1 .  The  statute  (Sess.  46,  ch.  1 1 1 .)  aBthorizingr 
the  conatructlQn  of  a  basin  in  the  Hudson  river^ 
in  the  city  of  Albany,  and  erections,  whereby 
the  dodLS,  &e.  owned  by  individuals  abovet 
were  rendered  accessible,  or  less  easily  ap* 
proached  by  vessels,  iui^  and,  therefore, 
much  depreciated  in  value,  though  it  provided 
no  coiQpensation  for  such  a  consequence,  is 
not  unconstitutional,  ^ther  as  taking  private 
property  for  public  use  without  just  compensa- 
tion, or  impairing  the  obligation  of  contracts. 
Santins  v.  Smithy  8  Cow.  146. 

2.  This  not  being  a  direct  invasion  of  private 
property,  bu^  remote  and  consequential  merely, 
and  arising  from  a  public  improvement,  the  in- 
jury is  one  to  which  individuate  must  submit, 
as  the  price  of  the  social  compact ;  uid,  in  ^e 
eyts  of  the  law,  the  izijiiry  iscioifinvm  abtgut 
injuria.    Ibid. 

3.  The  erection  of  temporary  bridges  running 
from  the  main  land,  for  the  purpose  of  convey- 
ing, dirt  and  other  materials  to  be  used  hi  form- 
ing a  pier  for  the  basin  and  sloop  lock,  were 
authonaed  by  the  statute.    Ibid* 

4.  But  if  an  erection  workin?  a  eommon  in- 
jury to  the  owners  of  lock,  &c.  aoove,  were  un- 
authorized by  the  statute,  yet  no  action  would  lie 
at  the  suit  of  an  individual,  though  he  should 
show  his  share  of  the  common  injury  to  be 
greater  than  that  of  others ;  for  the  Hudson  at 
the  place  being  a  pubHo  highway,  some  intury 
from  the  erections^  peculiar  and  personal  to 
the  party,  is  necessary  to  sustain  the  action. 
Ibid, 

5.  The  injury  being  common  to,a  lanne  olass 
of  the  community,  it  is  the  subject  of  indict- 
ment only  as  a  common  nuisance.    Ibid. 

6.  The  authorities  distinguishing  what  is 
such  an  injury  peculiar  and  personal  to  the 
party,  as  will  sustain  a  private  action  for  a 
public  nuisance,  cited,  considered,  and  applied. 
Per  Sutherland  J,  delivering  the  opinion  of  the 
CoQXt.    Ibid. 


ALIfiPf. 
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1.  The  corporation  of  Albany  h^Y6  a  light  to 
|Ki88  ordinances  to  prevent  obstructions  in  the 
docks  and  slipa  within  its  bounds,  and  in  the 
rirer  oppoaite  to  auoh  docks,  wharres,  and 
slipSy  and  to  enforce  the  same  by  the  infliction 
of  a  penally  not  exceeding  #25  for  each  offence^ 
hot  they  cannot  paas  a  by-law,  subjecting  a 
vessel  lying  in  any  basing  dock,  ^.  to  seizure 
snd  sale,  in  case  of  refusal  by  the  owner  after 
notice  to  remove  the  same;  the  right  to  make  a 
by-law  creating  a  forfeiture  ^ot  being  given, 
and  the  vsmeoy  of  enforcing  their  by-laws 
having  been  specified,  Bart  v.  Mayor  cf  Al- 
bany^ 9  Wend.  571, . 

2.  The  act  of  lB23,aatKoriaing  the  construe* 
tioo  of  a  basin  in  the  Hudaon  river  opposite  the 
city  of  jUbany^  does  not  affect  the  jurisdiction 
of  the  corporation  over  the  waters  in  the  same, 
though  fi>r  some  purpoees  the  basin  is  consider- 
ed a  part  of  the  canal.    IM. 

3.  Where  par tlea^  complainants  in  Chancery, 
bad  obtained  an  injunction  restraining  the  cor- 
poration of  Albany^  their  officers,  'agents,  and 
servauts^  from  intermeddHng  with  a  floating 
storehouse  constructed  by  them,  and  moored 
io  the  ABtany  basin,  whtcb  the  corporation*  had 
threatened  to  remove  and  ^destroy,  which -in- 
junction was  dissolved  by  the  chancellor,  and 
the  giAiea  appealed ;  it  itfa$  keid  by  the  Court 
of  ErroTB,  thai  th&  appellants  had  utterly 
failed  in  establishing  a  right  to  erect  and 
continue  their  floating  store- house  in  the  ba- 
sin;  that  if  the  question  of  right  was  less 
clear  against  the  complainants,  they  were  not 
entitled  to  an  injonctioii,  because  they  could 
obtain  ample  compensation  in  an  action  at  law, 
by  way  ot  damages,  for  any  injury  they  might 
sodiain  from  tlie  threatened  acts  oi  the  corpora- 
tir>Q ;  that  if  the  right  of  the  complainants  was 
doubtfttU  And  the  injury  which  they  might  sus- 
taio  susceptible  of  adecpate  compensation  at 
law,  they  were  not  entitled  to  an  injuhction 
•imply  on  the  ground  that  the  threatened  tres- 
pais  would  cause  a  total  destruction  of  their 
property ;  that  alone  not  being  a  sufficient  greund 
for  an  injunction ;  and  for  these  reasbnsy  the 
order  of  the  chancellor  dissotving  the  injunction 
wasafflrmed.    Ibid* 

4.  The  corporation  of  the  city  oT  Albany  has 
the  same  general  jurisdiction  over  the  pier  and 
basin  as  over  any  other  part  of  the  territory 
within  its  chartered  limits,  subject *to  such  pro- 
viiioaa  of  the  act  for  the  conatraction  of  the 
Albany  basin  as  are  inconsistent  with  that  ju- 
risdiction. Hari  V.  Mayor^  sf%.  of  Albany^  3 
Paige,  513. 

b.  By  the  act  of  Bfareh,  1806,  ^e  Jurisdiction 
of  the  city  of  Albetny  was  extended  from  the 
VMtem  bank  of  the  audaon  river  to  the  middle 
of  the  main  channel.    Ibid, 

6.  Where  the  board  of  health  of  the  city  of 
Albany  adjudged  certain  premises  to  be  a  nui- 
sttKCb  and  an  ordinance  of  the  corporation  was 
therefore  passed  directing  its  abatement,  and 
an  action  of  trespass  was  subsequentlv  brought 
fgsiast  the  corporation  for  the  acts  ot  an  agent 
)B  carrying  ttie  ordinance  into  effect;  it  io«t 
AeR  tliat  the  plaintiff  in  sach  action  was  not  at 

Vol.  in.  3 


liberty  to  show  that  the  nuisance  did  not  in  fact 
exist  at  the  time  of  the  adjudication;  and  also 
that  it  was  not  competent  to  him  Xo  show  any 
irregularity  or  non-compliance  on  the  part  of  the 
boaM  of  health  with. the  re<)oirements  of  the 
statutes  in  such' cases.  Fan  IVormer  v.  Mayors 
^.  ^Albany,  15  Wend.  863. 


ALIEN.       • 

I.  Effect  tf  alienage* 
11.  JS'aturalizaiieru 

L  lifaet  efoMenttge* 

1.  Aliens  aothoriaed.by  statute  to  hold  lands, 
but  prohibited  from  leasing  or  demising  the 
same,  are  not  pre^^uded  from  making  a  demise 
for  the  purpose  of  bringing  an  ejectment.  Jael^ 
ion  V.  Btittony  4  Wend.  507. 

8.  Where  a  person  seised  of  real  estate  died 
intestate  without  issue,  and  a  question  arose 
whether  the  whole  ef  his  estate  should  go  to 
his  brother,  who  had  been  naturaliaed,  or  whe- 
ther a  nephew,  who  also  had  been  naturalized, 
but  whpae  father  died  an  alien,  should  come  in 
ibr  a  part,  it  wasktU  that  thd  brother  was  en- 
titled to  the  whole,  and  that  the  nephew,  being 
obliged  to  trace  his  descent  tbrougn  his  father, 
who  was  an  alien,  could  not  claim  any  portion 
of  the  estate;  the  Intestate  having  died  pre- 
viously to  January  tst,  183(K  nntii  which  time 
the  provisions  of  II  and  19  Wm^Sch.  6,  en- 
abling parties  to  inherit,  notwithstanding  their 
ancestors  ihrongh  viphom  they  derived  their 
title  were  aliens,  had  not  been  adopted  in  New 
Yofk,  -  Jadaon  v.  Fitzsimmons^  10  Wend.  9. 
'  3.  An  4tHin  widow  of  a  natural  bom  citizen 
cannot  be  endowed  by  reason  of  her  alienism ; 
and  the  revised  statutes  Having  declared  toid  a 
deviw  to  an  alien  nOt  aiitborized  by  statute  to 
hold  real  estate,  such  widow  cannot  hold  lands 
devised  to  her  i»y  hel*  husband,  although  t^ler 
the  death  of  the  husband  , she  files,  within  the 
time  limited  by  the  act  of  1830,  the  dqnmtion 
required  to  bejiled  by  aflens.  Mieky,  ASck^ 
10  Wend.  379. 

4.  //  $eema^  Kad'the  widow  taken  the  incipi- 
ent steps  to  become  naturalized  prenmt$ly  to  the 
death  of  her  husband,,  so  that  at  the  time  of  his 
deiith  she  had  been  authorized  to  take  and  hold 
real  estate,  that  she  would  have  held  the  land 
devised  to  her.    IbidJ 

5.  Wher^  ah  alien  was  enabled  by  special 
act  of  the  legislature  to  take,  hold,  and  convey 
real  estate,  subject  to  the  restdction  that  he 
should  not  demise  any  part  thereof,  or  charge 
the  same  with  rent;  aiid  by  a  subsequent  act 
of  the  legislature,  it  W(u  enacted^  that  all  lands 
purohased  by  such  alien  previously  to  the 
passing  of  the  last  act  ahooid  vest  in  him  in 
the  same  manner  as  if  he  had  been  duly  natu- 
ralited  at  the  time  the  title  to  auch  lands  was 
acquired;  it  wa»  KM,  that  the  prohibition  to 
lease  contained  in  the  firat  act  was  removed  by 
the  second ;  and  that  an  action  lay  for  the  reco- 
very of  rent  reserved  in  a  lease  executed  by  the 
alien  of  lands,  the  title  to  which  was  acquired 
by  him  previously  to  the  passage  of  the  last 
act.    Elliee  v.  Winn^  19  Wend.  349. 


If 
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C.  Ad  alien  wfco  has  teeeilrod  a  ooDveyance 
of  title  from  an  alien  maj  tranaout  the  title  by 
coDvejance  to  an  alien*  under  the  provision  of 
the  acta  of  the  logtalatiure  relative  to  aliens 
holding  and  con^reyiog'  real  eelalev  pafised-in 
1798  and  IBiO.  ^Idtuk  ▼.  Mamtm^  13  Wend. 
458. 

7*  An  alien  friend  is  entitled,  at  common 
law,  not  only  to  take  «»d  hold  real  estate  ontil 
f^ce  found,  but  to  maintain  aji  action  for  its 
recovery,  in  the  case  of  an  intrusion  by  en  indi- 
vidaal.  Bradstreet  v.  Supfrvuors  tf  Oneida 
CourUv,  13  Wend.  547. 

8.  when  an  alien,  for  the  purpose  of  evSdin^ 
the  law  of  the  state  prohihitinf^  him  from  takin? 
and  holding  real  pfopert^,  purchases  land  and 
takes  conveyance  thereof  in  the  naoie  of  a  third 
person,  without  any  written  deelara^ofk  of  trust,. 
a  resulting  trust  will  not  arise  ia  favour  of  the 
purchaser ;  as  eouitjr  will'  never  raise  h  result- 
ing trust  in  frsaa  of  the  vightA  of  the  state  or 
of  the  laws  of  the  land.  %egig^  t*  IMtM§f  b 
Paige,  114. 

9.  The  Um  never  easts  either  a  legal  or  an 
equitable  estate  upon  a  pfefsen  who  has  no  right 
to  hold  it;  although  such  estate  may  for  the 
benefit  of  the  state  h«.  jested  itk  an  alien  until 
office  found  by  aa  express  oovitraet  «r  conveys 
aace.    MhA 

10.  When  an  alien  purchases  land,  and  takes  a 
conveyance  of  the  saoM  in  the  name  of  a  troMee 
upon  certain  express  trnstSy  with  aathertty  to 
sell  tho  knd  to  satisfy  such  trusts*  the  swplus 
proceeds,  if  any,  belong  to  the  «tate  by  escheat, 
and  may  be  reached  bjr  a  bill  in^eqni^.    JfM. 

11.  So  where  aa  alien  purchases  ml  estate 
in  fraud  of  the  law  of  escheat,  and  takes  a^  con- 
veyance in  the  nam^  of  a  tliiid  person,  either 
upon  an  express  and  declared  or  a  secret  trust, 
to  permit  the  ^lien  to  receive  the  rents  and  pro- 
fits thereof  the  ioterest  in  sach  trust  -belongs 
to  the  state*  and  may  be  enforced  in  it*  iavowT 
and  for  its  htoefit  in  a  Court  of  Equity •    lifid, 

n.  Natutalizaium, 

19.  Natofalization  merely  vemoves  the  dis- 
ability of  the  alien  to  hold  laaus^  leaving  a 
ri^ht  in  the  govemmeiit  to  enter  if  he  die 
without  heirs,  or  leaving  nlisn  heirs  .  only. 
Siiiliff  V.  Fhrgeu,  1  Cow.  89. 

13.  Where  alienage  is  interposed  to  a  reco- 
very in  ejectment,  the  production  of  the  record 
of  naturalization  of  the  party  is  a  sufficient  an- 
swer, without  showing  a  compliance  with  all 
the  preliminary  requisites  to  the  naturalization ; 
the  judgment  of  the  Court  admitting  the  sdien 
to  become  a  citizen  Is  conclusive  evidence  upon 
that  point.    Ritchie  v.  Putnam,  13  Wend.  524. 


AMENDMENT. 

Urn  JbnendmttU  tjf  Adoration  and  pkmiimigtf 
(a)  IkciamHonf  (b)  Pkat  (o)  Jimettd- 
metU  tfier.  demurrer;  (d)  Jm^tdmerU  tf 
towne^ 

ni.  JhMndmetd  of  verdki. 

IV.  Jimendmeni  if  record  and  jvdgmeiU, 

V.  Amending  oitfiidiont 


I.  Jtmendmonl  of  frmeu* 

ftl.  Certiorari  amended,  where  by  mistake  a 
term  intervened  between  the  test  and  return. 
Jaekum  v.  Oonc,  1  Cow.  38. 

3.  Though  this  may  not  be  done  in  meane 
proeen  fbr  arrest  in  personal  actions.  Ibid, 

'3.  Certiorari  amended  by  inserting  the  test 
day.    Brink  v.  /\i2r<m,  1  Cow,  4K 

4.  A  et^piae  ad  respondendum  vetumahie  at  a 
wrong  place  is  amendable*  M*K<mkey  v.  Sien, 
f  Cow.  141. 

S«  A  eapiaoad  retptmdendum  amended  by 
correcting  the  test  as  to  the  natae  of  tlie  chief 
justice.    Broton  v.  Jtpftn^  I  Cow.  203. 

6.  Copiae  ad  retptmdendum  tested  by  mistake 
at  Utica,  when  it  should  have  l>een  Albany,  in 
amendable.     fUtymond  v,  ffinman,  4  Cow.  4 1 . 

7.  Capiat  ad  respondendum^  -not  bailable^  re- 
tureable  out  of  a  term  is  void,  and  not  amenda- 
ble..   Mi/kr  V.  (rr^^ory^  4  Cow.  604. 

8.  A  ventre  for  the  etreuit  amended  by  add- 
ing a  seal,  and  making  otftnnd  filing  a  sheriflTn 
ft«tum' thereto,  mt,fkpro  tune,  'Jaekaon  ex  dem. 
Culver  Y^  Broitm^  4  Cow.  &5a. 

^.  Where  there  is  non-joinder  of  defendanta 
in  a  eapiao  ad  rs^pon<fe#i^«it  which  is  pleaded 
in  abatement,  the  plaintif  will  not  be  allowed 
to  amend  it  l^y -adding  a  name,  tiioogh- the  sta- 
tute of  iftnitaUoits  is  on  the  point  of  attaching. 
Commiuion  Cb*  v.  Russ^  8  Cow.  193. 

lOi  Whether  the  onrnssiob  of  a  oenire  in  n 
civil  ease  is  not  within  the  spirit  and  policy 
of  the  statute  of  jttfoik  ?  Qumre.-  Bruwn  v. 
Oenwng,  1  Wend.  tl& 

U.  A  certiorari  raaybenmended  on  payment 
of  cost»,  though  a  term  intervene  between  the 
•test  and  return,  of  the  writ.  Kiudm  v.  Morris^ 
3Wend.95SL 

13.  Where  the  sesl  attached  to  a  eerliorari  is 
not  of  the  seal  of  the  court  out  of  whieh  the 
writ  issues,  an  amendment  by  affixing  the  right 
•enl  may  he  alh>wed.  The  People  v.  Steuben 
C  P,,  &  Wend.  103. 

13.  The  emission  to  stale  the  mie  if  office  of 
the  presiding  officer  of  a  court  in  the  test  of  a 
writ  is  no  cause  for  settittg  aside  the  proeess ; 
an  nsoendment  will  be  allewedv  People  v.  M- 
Imny  Omri,  9  Wend.  480. 

IJ.  JSmendmeni  cf  deelarattoti  andpkadingek . 
(a)  Ikelaration, 

14.  In  ejectment  il  is  geiieratty  allowed  of 
course  :to  aq&end  by  inserting  a  new  demise, 
where  the  proposed  lessee  ha*  a  subsisting 
title.    Jadim  v.  Murray^  1  Cow.  150. 

15.  Otherwise  vThese  the  stalutis  of  Umitalioas 
has  attached.    Ibid* 

10.  And  where  theaetimi  wa^  for  «  military 
lot,  the  defendants  beiog  boma  fide  pessessora, 
and  ^e  effect  would  have  beon  to  deleat  the 
operation  of  the  statutes  passed  April  5,  1803, 
(8esSk  86.  oh.  88.  3  Webster,  399.)  and  after 
wards  in  1813,  (Sees.  36  ch»  60.  s.4,  1  R.  L. 
304.).  ibr  their  protection*  the  anandmenl  was 
Miussd.    laid* 

It.  For  snch  an  nmendmeBt  vNHild  be  eetiivnr 
leM  to  a  new  actioa,  with  a  nils  that  it  sMild 
eserasachthe statnts.  Jhid^ 

18*  Form  of  the  vids  tOLSiwsnd  a  dsdnratisii 
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nnder  tin  «ighih  gvttenl  -rale  of  April  term, 
179e.    Mtm/ard  ▼.  Stacker^  t  Cow.  601. 

19.  TtuB  need  not  specify  the  parttealara  in 
whieh  (he  nmendmeBt  fie  lo  be  made,  but  mey 
t»e  geaera!^  that  the  plaintiff  haye  le«ve  te 
amend  the  declaration  or  file  without  raying 
how.    lyd, 

'  SO.  Clerieal  mtolaket  by  which  eauae  of 
action  was  laid  after  corameBcenent  of  aaii^ 
Amended  after  terdlcC,  though  it  was  made  a 
ground  of  obfoetioa  at  the  tnal ;  and  the  poiai 
^raa  veee^wl*  tSmtgtMt  t.  Stttttuo^  S  lyOW« 
515. 

91.  The  plaintiff's  attorney « in  deelaiing  on 
m  bond,  fron^  wh(oh  the  seals  had  been  torn  by 
niistafce,  inadTertontlT  made  prtfni  and  gsve 
oyer,  and  w«nt  fo  trial  on  non  ut  fadum^  when 
the  objection  was  taken,  for  tlie  Tsrianee;  bat 
the  circiitt  Judge  reserfed  the  p^Bt,  and  the 
rerdiet  being  for.  the  plaintiff^  this  with  other 
points  were  pat  into  a  ease  with  a  Ttew  to  move 
for  n  new  trial ;  and  on  motion  beforo  the  ease 
wttB  argued,  it  not  appearing  that  the  defendant 
had  been  misled  by  the  form  of  declaring,  the 
plaintiff  wss  allowed  to  Smend  by  adaptiRg  his 
declaration  to  the  faOt.  iZtet  v.  <herkM^  4 
Cow.  194. 

89.  Amendment,  as  to  the  nlace  laid  in  a 
'  declaration  of  ejectment,  granted  after  the  plain- 
tiff had  been  nenautied  at  the  trial  for  ▼ananoei 
Jaekaon  y.  Bailey^  6  Cow.  966. 

93.  In  reploTin;  where  the  defendant  was  de- 
feated at  the  trial  for  a  technical  defeat  in  his 
^Towry,  which  was  aaexecator,  when  it  should 
itSTe  been  as  hetr  or  devisee,  he  was  allowed 
to  amend  on  payment  of  all  coa^  Wri^  r. 
WiiHanm^  5  Cow.  50t. 

94.  Leave  to  amend  a  deelaration  in  eJeeV 
fnent,  by  adding  a  new  demise, -will  not  be 
given  oa  a  mere  notice  of  motion,  withovt  any 
canse  shown  by  alldavit*  JackBon  v.  Smithy  € 
<Jow.  39. 

95.  Where,  oa  a  judgment  by  default  on  a 
^eetatation  upon  a  promissory  note,  with  the 
money  counts,  the  plaintiff  had  caused  the 
damages  to  be  assessed  by  the  clerk,  and  taken 
^nal  judgment  without  entering  a  nolle  proaemii 
as  to  the  money  coasts ;  on  a  motion  to  set  aside 
the  Judgment  and  subsei{usnt  proceedings,  he 
was  allowed  to  amend  on  payment  of  costs, 
by  then  enterioff  a  fi&lk  prosequi  f  and  the 
motion  to  set  sside  the  judgment  Wta  denied* 
Seehir  v.  Yale9y  6  Cow.  40. 

96.  Declaration  in  ejectment  was  allowed  to- 
he  amende!  on  the  payment  of  costs,  by  alter- 
ing the  time  of  demise ;  though  the  eaose  had 
been  twice  noticed  for  trial,  and  an  objection 
taken  on  the  trial  thai  the  time  was  laid  too 
^aily;  and  a  bill  of  exceptions  signed  on  this 
point.    Jaekmn  v.  T^tUle,  6  Cow.  590. 

97.  The  plaintiff  mav  amend  his  deelaration 
of  coarse  before  the  deumdaht  has  answered  it» 
H^aktman  v.  %frmrue^  7  Cow.  164. 

98.  In  a  ease  where  the  plaintiff  may  amend, 
of  couise  he  may  so  amend  as  to  change  the 
▼enue*    /otd. 

99.  Amendment  of  plaintiff's  oj^er^  ppranted- 
oo  pnyfog  eosta  of  the  motion  after  tnal',  and 
verdict  for  him«  though  the  defendant's  at- 
toamy  sapposed  the-  syer  to  be  oorrect  till  the 


trial,  and  relied  on  moving  an  airrest  of  judmentv 
of  whk^  he  was  deprived  by  the  amenlmant* 
Daky  V.  JttwoU,  7  Cow.  488« 

30.  iM€rw»ie,  if  it  had  happened  that  the  de* 
fettdant  was  deprived  by  the  mistake  of  a  aub« 
stantial  defence.    Ibid. 

St.  Declaration  in  trover  for  notes,  misde* 
eeribing  them,  amended  after  verdtotand  a  case 
toade,  open  which  the  variance  was  preeented 
as  one  objection.  Jkffnagk  v.  Leavitt^  7  Cow« 
517. 

39.  Bat  it  appearing  ^at  the  defendant's  ib* 
liaaoe  on  the  variance,  under  advice  of  oonnsel, 
had  caused  a  material  want  of  prepantion  for 
deleace  on  the  merits,  tlm  motion  waa  aoeom* 
panied.  with  the  condition  that  the  plaintiff 
should  consent  to  a  new  trial,  (kherwue^  that 
the  case  shoald  pmceed  to  srgiimeat  with  the 
variance  upon  it»    IbU, 

S3«  An  anMndmenl  granted  in«  Conrt  of  Error 
after  assignmeat  of  errors,  by  entering  a  rnoOt 
pnumui  oa  the  records  rstomed  as  to  the  money 
counts,  the  damages  having  been  ntsonaed  be> 
low  by  tlie  deifc,  on  these  counts,  with  one  npon 
a  promissory  note  in  tlie  same  deehnralion. 
Oo§ior  V.  Fhoemx,  7  Cow.  524. 

34.  And  thk  idbovgh  the  defendant  below  had 
been  oommitied  on  a  dkss.,  and  a  suit  btooght 
for  his  escape  against  him  and  his  bail  for  tho 
gaol  liberties.'   /6tdL 

35.  But  the  amendment  waa  granted  on  pay*> 
ing  the  costs  of  the  motion  to  amend,  and  ot  the 
writ  of  error.    Ibid, 

36.  Writ  of  error  amended  as  to  the  return 
and  poHieBj  in  the  Court  of  fiirora.  Oapp  v« 
Bramagham,  9  Cow.  364^ 

37.  A  plaintiff  may  amend,  of  coarse,  witiiim 
tweatv  days  after  the  plea,  (if  it  be  the  general 
issue,)  and  the  defeiMant  is  bound  to  plead 
anew.    HiUkeotkwdM.  PmI  eiaLi  Wend.  16. 

3d.  UnderaruletoaBBettd,thenameof  aoer- 
soo  not  arrested  cannot  be  ineerted  as  a  defenoant 
in  the  declaration ;  and  a  defendant  who  is  in 
Court  can  take  advantage  of  snch  an  irregularity. 
jiiklm&n  ads.  Gapp^  \  Wend.  71» 

89.  A  declaration  may  be  amended  after  ver* 
diet,  on  the  plaintiff's  agreeing  to  set  aside  tlm 
verdict  and  pay  the  demndant's  costs  of  trial, 
and  on  the  motion  to  amend.  Hull  ttaLy,  Tur^ 
fier,  1  Wend.  79. 

40.  An  amendment  vf  a  marr.  in  alander  will 
be  allowed,  after  iesue^  joined,  especially  where 
the  action  would  otherwise  be  lost  bv  the  run- 
ning of  the  statute.  7b6t(M  v.  JSarland^  I  Wend. 
93. 

41;  In  slander,  the  plaintiff  cannot  add  woida 
gifing  %  new  and  distinct  ^ause  of  action  from 
Uimt  originally  aet  forth  under  the  rule  allowing 
an  amendment  as  of  course  within  twenty  days. 
WHey  V.  Mibore^  8  Wend.  959. 

49.  The  defendant  in  an  Sctton  of  ammpni  is 
not  entitled  to  a  new  trial  because  the  verdict 
ezeeeded  the  damages  claimed  in  the  declara- 
tion; but  in  such  a  ease  Che  plaintiff  will  not  be 
permitted  to  amend  hie  declaration  by  ineieae* 
fng  the  damages,  unless  he  abandons  his  ver* 
diet,  pays  the  defendant  ids  costs  of  trial,  and 
of  resioting  the  motion  to  amend  f  and  consents 
to  a  new  trial,    Dox  V.  Aiy,  3  Wend.  356. 

43'.  A  declaiatioa  was  permitted  to  be  amended 
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by  addipg  a  eooiH  aeCtiii9.forth  « tpeoisl  ame- 
mtfotf  Bine  Teara  alter  the  eonuneocemeiit  ot  the 
auit,  and  afwr  thite  trials  had  at  the  eircuit ;  the 
UfprtemefU  hmomg  been  prowed  at  each  trialt 
withoiit  obieetion  to  the  deelanitioii«  and  the 
akUitte  tf  UmitaHom  hanng  run  ao  aa  to  bar  a 
new  action.    Milkr  t.  ITntem,  6  Wend.  506. 

44.  Aa  anMndment  of  a  dealaration  in  a  fmtU 
auit  will  be  allowed  the  same  as  in  ordinary 
actions.    Bofher  ▼•  Mdltnrjf^  (  Weqd.  516. 

45.  A  plaintiff  after  notice  of  trial  wilU  on 
applieatioD,  be  allowed  to  amend  hia  dtektratum 
hj  ehanffinff  the  Tenne*  or  paying  coals  of  mo- 
tion and  of  former  plea,  if  new  delence  be 
interposed.  Am«gJon  t.  AfirdbJa,  9  Wend. 
430. 

46.  Wbera  a  defendant  who  has  a  defence 
on  the  merits  relies  upon  a  Tarianee  between 
the  declaration  and  an  inatrament  declared  on» 
and  doea  not  prepaie  for  trials  «id  the  circuit 
Judge  diaregards  the  Tarianee,  and  pennita  the 
plaintiff  to  take  a  Terdict,  the  Court  will  not 
nennit  the  plaintiff  to  amend  without  Tacating 
Jiia  Tcrdiet,  but  he  will  be  permitted  io  do  so 
without  coata.  CarptnUr  ▼.  FavneflO  Wend. 
604. 

47.  In  slandet,  the  omiiaion  of  an- averment 
that  the  slanderous  woids  were  spoken  of  and 
concerning  the  plaintiff  is  fatal  to  a  count,  CTcn 
after  verdict,  although  there  be  an  innuendo  that 
the  defendant  meant  the  |4aintiff  when  he  said  he 
is  a  thief.    Savrt  r.  JtweU,  13  Wend.  (35. 

•4B.  Where,  howcTer,  there  ia^one  good  count 
in  the  declaration  besides  such  defective  count, 
and  the  judge  before  whom  the.  cause  is  tried 
certifies  ^'tnat  all  the  evidence  given  would 
properly  apply  to  the  good  count  as  well  as  to 
the  other,**  the  verdict  will  be  allowed  to  be 
amended,  by  applying  it  to  the  ^(ood  count,  on 
paymeatof  the  coats  of  a  motion  to  ariesL  Ibid, 

40.  After  a  cause  has  been  two  yean  at 
iaane,  and  twice  noticed  for  trial,  the  plaintiff 
will  be  allowed  to  amend  hia  declaration  by 
adding  a  new  count  upon  the  aame  canae  of 
action,  upon  payment  oiUy  of  the  coeta  of  the 
motion,  unless  the  pleas  are  withdrawn  or  a 
new  defence  becomee  neoeaaary  in  consequence 
of  the  amendment.  SaUu§  H  a/,  v.  Bavmd  tt 
oL  IS  Wend.  338. 

60.  A  plaintiff  may  amend  his  declaration  as 
of  course,  as  wdl  in  ejectment  as  in  a  personal 
action.    Loum§burp  v,  JMif  13  Wendr  347. 

(b)  Flea. 

51.  On  a  motion  to  amend,  the  Court  inquire 
BO  further  into  the  merita  of  the  amendment 
than  to  see  that  it  is  not  frivolous ;  and -they 
allowed  a  defendant  to  amend  by  adding  a  no- 
tice of  afMoial  matter,  though  it  was  doubtful 
whether  it  was  a  defence  at-  law,  .or  belonged 
exclusively  to  equity.  Tltmer  v.  Deaier^  4 
Cow.  555. 

53.  Plea  amended  after  replication,  demurrer 
Joinder  in  demurrer,  judgment  in  Supreme  Court 
for  defendant  on  the  ground  that  the  replication 
waa  bad  and  plea  ^>od,  writ  of  error  to  the 
Court  of  Brrora  and  reveraal,  because  plea  was 
bad ;  but  this  was  on  paying  the  coata  of  both 
counts.  The  Supreme  uourt  considered  the 
ease  the  same  as  if  the  plea  had.been  overruled 


in  that  Court  on  the  demnixec    UUtm  hm.  Ch, 
V.  &ott,  6  Cow.  606. 

53.  That  Court  will  allow  a  plea,  holden  bad 
on  demarrer  to  the  replication,  to  be  amended  ; 
though  the  plea  yet  up  an  uaconscionable  de- 
fence.   lUi, 

54.  But  they  wilt  not  allow  a  new  plea  to  be 
added,  setting  up  a  new  defence  which  is  un- 
conscionable*   Jhid^ 

55.  Where  a  cause  has  been  carried  down  to 
trial  upon  the  mieral  issue,  and  contingent  da- 
mi^es  assessed  on  isfues  of  law,  and  the  replica- 
tion of  the  plaintiff  has  been  subsequently  ad- 
jud^  to  bebad,  leave  will  aoibegiven  to  amend, 
nor  ro  soeh  acaae  would  leave  be  given  to  amend 
a  plea,  alsq  adjudged  insufficient,  where  from 
the  fact^  or  the  case  ascertained  on  the  trial,  it 
is  apparent  that  such  permission  would  be  use- 
less.    GrwwM  V.  Sedgwiek,  i  Wend.  186. 

56.  A  notice  of  set-off  may  be  added  to  the 
geneial  issue*  .(with  Uie  leave  of  the.  Conrt,) 
but  a  plea  of  the  statute  of  limitations  cannot 
be  interposed  after  issue  joined.  Hailagmn  ada. 
OiUdefh  1  Wend.  303. 

57.  Where  a  plea  of  an  insolvent  dischmrge 
was  clearly  bad,  from  Uis  want  of  proper  aver- 
ments giving  jurisdiction  to  the  officer  granlin^r 
it,  the  Court  auspeadfd  judgment  non  obtiante 
veredietOf  ao  as  to  give  the  defendant  the  oppor- 
tuni^  to  apply  for  leave  to  amend.  Idtper  ir. 
Leper^  5  Wend.  113. 

(c)  Amendment  after  demurrer, 

_  _  « 

58.  On  reversing  a  judgment  of  the  Commoa 
Pleas,  given  for  uie  defendant,-  and  on  a  de- 
murrer to  one  of  his  pleas,  he  waa  allowed  to 
amend  his  plea  upon  payment  of  costs.  ^-  Stokem 
V.  CunqMif  5  Cow,  31. 

59.  A  defendant  will  be  permitted  to  amende 
though  the  apecial  causes  assigned  by  him  for 
demurrer  to  the  plaintiff  ^a  decluation  are  ruled 
against  him,  provided  the  questions  of  law  pre- 
aented  by  the  M>ecial  demarrer  could  have  been 
properly  raised  under  the  general  detvurxer. 
Tke  PeepU  v.  TT/Con,  tZ  Wend.  597. 

(d)  Jmendmeni  if  courae, ' 

60.  A  defendant  cannot  amend  iiis  plea  of 
course  under  the  8  lUg,  Gen,  of  Jivril  term, 
1706,  unless  it  be  demuned  to;  and  then  he 
cannot  add  a  new  plea.  Benedkt  v.  RMe^h 
5  Cow.  87. 

III.  Amendmeni  tf  verdict, 

61.  A  mistake  in  framing  a  special  verdict  in 
the  Cmnmon  Pleas  may  be  amended  there,  after 
error  to  this  Court,  joinder  in  error,  and  seveml 
notices  of  argument;  especially  where  the  de- 
lav  ia  accounted  for;'aa  where,  bv  misijake,  m 
sale,  in  <juestion  upon  the  trial  below,  was  ia 
the  special  verdict  staled  to  have  been  after, 
instead  of  before,  the  auit  brcHigbt.  JBeto  ▼• 
Barker^  3  Cow.  406, 

63.  A  verdict  on  only  one  of  three  issues  ia 
amendable,  and  wHl  be  amended  xm  error,  where 
its  finding  comprises  the  whole  merits  of  the 
three  issues;  or  the  defect  will  be  disr^gaided, 
and  paaaed  over  aa  alreadx  amended.  Mekfelkr 
V.  DtmneVy^  8  Cow.  633. 

63.  After  a  general  verdict  upon  two  conplay 
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Miegood  and  tlw  oth^  bad«  and  after  »  rarenal 
of  t&  jodgmeot  for  soch  cause,  the  poetaa  may 
be  amended  by  the  entry  of  the  veidict  upon 
the  good  count  only^  where  it  appejura  that  the 
endenee  given  at  Uie  trial  apDliea  to  both 
eooBta,  aim  that  the^  aie  founded  on  the  aame 
eaoae  of  actRA.   Mkn  r.  AddangUm^  \%  Wend. 

IV.  Amcn^neni  tf  fteord  and  Jitdgmeni, 

64.  On  motion  toaet  aaide  a  ea.  aac  for  hnregn* 
Iwity,  on  the  ground' that  it  was  returnable  at 
a  wroBff  place,  the  Gonxt  a]h>wed  it  to  be 
amended,  without  giving  notice  of  »  cross 
motion  for  the  pvurpose.  JUarman  ▼.  €MtwMi 
1  Cow.  199. 

^.  And  ench  motions  to 'amend  areroAen 
granted  apes  the  oapeis  brought  forward  to  im- 
peach the  proeeemngs. .  MiL 

66.  Amendment  by  inserting  the  defendant's 
aame  in  the  mti  pjift*  record,  in  the  place 
where  h  is  usually  inserted  beibie  the  allega- 
tion of  entry  uid  onster,  the  omission  being  oy 
mistake.    Jaekmm  ▼»  Youngs  I  Cow.  131. 

67.  This  was  done  after  .a  nonsuit  at  the 
Cirenit  for  the  defendant's  not  appfaring.  Ihid. 

69.  And  thouffh'the  defendant  swear  to  merits 
in  such  a  case,  the  Court  will  not  reUere  unless 
he  excuses  his  default.  Such  an  omission  is 
not  an  iiregolarity.  It^is  matter  for  motion  in 
arreet  or  «ror,  and  the  record  is  liot  Toid,  but 
Toidable,  and  may  be  amended.    Ibid. 

69.  Record  amended  where  by  miatahe  the 
^dgment  waa  drawn  db  honU  fropriU,  whereas 
It  should  have  been  ie  born*  intedaiarU  «,  ^e., 
ci  die  ftonw  propria  ttiMfiM.  FeepUy.M^DohaH 
1  Cow.  169. 

70.  The  Court  will  not  fentertain-a  motion  to 
ameml  a  juatioe's  return  to  a  eerltorort,  unless 
the  affidavit  on  which  it  is  founded,  and  the 
letam  or  certified  copies  thereof  be  furnished. 
Cuikr  T.  OtcCaey,  1  Cow.  671. 

71.  Nor  will  they  amend  where  a  return  is  a 
full  answer  to  the  affidavit.    Ihid^ 

79.  Where  a  party  inadvertently  omits  to  file 
papers  neeessary  to  warrSnt  his  jud^pncnt,  or 
to  render  it  formally  correct,  or  commits  a  for- 
mal mistake  indrawinjjr  np  his  judgment  roll, 
it  ta  of  course  oa  motion  to  allow  an  amend- 
ment ;  aa  where  he  mnits  to  file  the  nut  prius 
record,  postea,  derk'a  certificate,  venue  and 
panel.  These  may  be  filed  nunc  pro  tune* 
HobmeM  v.  JZesuen,  9  Cew.  410. 

73.  And  if  these  or  the  like  papers  are  lost, 
the  Court  will  aHew  new  ones  to  be  drawn  and 
filed.    Bdd, 

74.  And  they  will  allow  the  party  to  amend 
his  eontinuaaceSf  or  a  nUi  prim  cUmae,  in  the 
Judgment  roll.    Wd. 

7&.  Theae  and  the  like  amendments  will  be 
allowed  after  error  brought,  on  pacing  the  costs 
of  the  motion  %  and  the  proceedings  in  error, 
provided  the  plaintifiT  in  error  choose  to  discon- 
tinne.    Ibid 

76.  On  error  from  the  Court  of  Common 
Pleas,  the  record  in  the  eye  of  the  law,  for  the 
purpose,  of  being  amended  b]r  that  Court,  re- 
mains in  the  Court  below.  Or  if  otherwise,  this 
CoOTt  have  power  to  asMnd- it  themselves.  Btw 
p,9Cow«40& 


77.  Judgment  and  execution  by  A.  against 
B.,  but  by  accident  the  record  was  not  filed ; 
then  Judffment  and  execution  in  fiivour  of  C. 
against  S.  Both  executions  beioff  levied  on 
the  same  peiaonal  prepert^r,  which  was  sold, 
and  the  avails  paid  over,  by  order  of  this 
Court,  ia  certain  portions,  to  A.  and  C.  before 
the  latter  discovered  that  A.'s  judgment  was 
imperfect.  Then  C,  on  discovering  this,  ap- 
plies for  a  preference  as  to  the  whole  of  the 
money.  This  waa  denied)  and  on  A.'s  applica- 
tion he  was  allowed  to  file  his  record  nunc  wo 
hMMB,  it  appearing  that  his  execution  was  first 
levied^  and  C,  having  full  notice  of  A.*s  judg- 
ment before  his  (C/s)  judgment  was  obtained. 
ChiduMUr  V.  Omdf,  3  Cow.  39.  S.  P.  Hart  v. 
RoynoldB^  3  Cow.  49,  (note  a.} 

78.  When  the  plaintifiT  neglected  to  reply  to 
a  plea  of  the  statute  of  limitations,  and  went 
to  trial  upon  a  niai  priuo  record,  omitting  it ; 
but  the  defendant  had  the  full  benefit  of  a  de- 
fence upon  the  atatute  at  the  time ;  the  Court 
refused  to  set  aside  a  verdict  for  ike  plaintiff 
for  irregularis,  but  suffered  him  to  amend. 
Snyder  v.  Snyder^  4  Cow.  394.  &  P.  Oook  v. 
Bwke^  4  Cow.  395,  note  («.) 

79.  A  mistake  in  a  record  as  to  the  name  of 
the  party  in  whose  favour  judgment  is  rendered 
ia  clerical,  and  may  be  amended  on  error. 
Marsh  y.  Berry^  7  Cow.  344« 

80.  The  general  issue  and  infancy  beinjr 
pleaded  on  a  general  verdict  for  the  plaintiff, 
(lis  attorney,  by  mistake,  drew  the  postea  so  as 
to  cover  only  Uie  first  issue,  and  a  writ  of  error 
was  brought  to  the  Court  of  Errors,  upon  which 
issue  was  joined ;  keld^  that  the  postea  should 
be  amended  so  as  to  embrace  both*  issues. 
Stake$  V.  Campbell^  7  Cow.  435. 

81.  A  decree  of  the  Court  of  Errors  will  be 
amended,  where,  through  inadvertence,  costs 
have  been  given  to  an  appellant  on  the  reversal 
of  a  decree  of  the  Court  of  Chancery,  although 
the  transcript  and  remittitur  are  in  the  hands  of 
the  register  in  Chancery,  if  the  receiving  and 
filinffof  the  same  have  been  suspended  by  order 
of  the-  chancellor.  Murray  v.  Blaidifordj  2 
Wend.  931. 

83.  A  variance  between  a  judgment  and  exe- 
cution ana  the  recitals  in  a  sheriff's  deed  is 
amendable.   Brown  v.  Beiie  ^  a/.  13  Wend.  39. 

■ 

v.  Amending  exeeuiion.. 

83.  An  execution  tested  after  the  pTaintifiTs 
death  is  irregular,  but  may  be  amended,  (knter 
V.  BilHnghurat^  I  Cow.  33. 

84.  Where  a  sheriff  sold  land  under  two  ex« 
ecutions,  the  plaintiff  in  one  of  whicji  died 
several  years  before  it  issued;  and  the  certifi- 
cate of  sale  was  given  under  and  the  money 
applied  on  the  execution,  the  plaintiff  in  which 
had  so  died;  on  due  notice  to  the  sheriff  and 
the  defendant,  the  Court  ordered  the  certificate 
amended,  and  the  money  applied  on  the  valid 
execution,  and  that  the  other  execution  be  set 
aside.     Gomevoort  v.  GilKland^  1  Cow.  318. 

8ft.  But  an  order  that  the  rale  be  under  the 
second  execution  validated  was  refused  as  un- 
necessary.   Ibid, 

86.  Fieri  faeiae  amended  by  adding  the  name 
of  a  plainttn»  and  correcting  the  name  of  the 
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)>lft6e  «t  whiek  It  mM  iMled*    Pmier  r.  Good- 
mofh  1  Cow.  41S. 

87.  And  this  tAef  an  tetioii  of  tresimM 
brought  for  a  levy  uiider  It.    Ibid, 

88.  But  thift  W8B  done  6a  paymeiit  of  the 
eoets  both  of  tho  motion  and  the  aetioa.    Md.' 

89.  It  aeema  that  ihe  Coert  would  lefaae  to 
am^nd  a  fieri  fttim  laaaed  on  a  jadf^ment  by 
confesaioD  i]|>on  a  bond  and  wanant  of  attorney 
which  had  been  6btained  fraodolently.    Ihid. 

90.  Whete  a  aheriff  upon  a  fieri  fatia»  aold 
three  pareels  of  land,  but  m  the  certificate  of 
eale  by  miatake  omitted  to  -mention  one  of 
these  parcelst  the  Court  ordeied  htm  to  amend 
hia  certificate  aceordhig  to  the  iact*  AnM  r« 
JTimImii,  1  Cow.  4&0. 

91.  A  ea.  «a.  teated  out  of  term  le  not  void,  hilt 
voidable  only^  and  maybe  amended ^m  motion. 
Jbfidt  V.  Omw,  I  Cow.  309, 

9S.  The  plaintifTa  attorney  may,  with  the 
conaeatof  the  defendant,  alterayServ/Aetovafter 
itia  pla<^  in  the  aheriff  *a  handA^  aoaa  to  make 
it  conrespond  with  the  Judgment  reeotd,  without 
entering  a  role  for  the  pnrpoee.  Xktklty  t.  Beck' 
«r,  9  Cow.  464 

93.  Though  a  fia%faeiu$  be  yotdable  £»r  tup 
Hanee  f^om  the  record,  the  defendant  alone  can 
move  to  set  it  aside.    Ibid* 

94.  A  judgment  creditor  in  another  auit  has 
no  right  to  do  this*    Ibid* 

95.  A  writ  wrongly  teated  aa  to  the  name  of 
the  ohief  Justioe  ia  amendable ;  and  when  this 
mistake  is  in  a  ee«  «a.,  the  sheiiff  canaot  obieet 
ft  in  an  action  for  an  eaoape.  Hour,  iMuur, 
4  Cow.  158. 

96.  Bxecntion  amended  as  to  the  return  day. 
Vandusen  t*  iKretoer,  6  Cow.  50* 


ARREST. 

1.  Arrest  oh  process  not  bailable.  EmmeU  v, 
Bradttreet,  3  Cow.  449. 

9«  The  sheriff  arrested  the  defendant  en  a 
tapitn  ad  respondendum  not  bailable,  and  on  her 
refusing  to  endorse  her  appearance,  he  suffered 
her  to  go  at  large,  and  returned  qgpt  eorpw; 
and  on  motion  in  his  behalf,  the  Court  ordered 
common  bail  filed.    Ibid* 

3.  The  arrest  of  a  party  under  a  wrong  name 
cannot  be  Justified,  nnless  it  be  shown. that  he 
Was  known  as  well  by  the  one  name  as  the 
other ;  and  he  may  support  an  nction  against 
any  one  who  has  had  a  direct  agency  in  causing 
the  arrest ;  but  the  circumstance  of  a  defendant's 
name  being  subscribed  to  the  process,  without 
other  proof  of  his  agency,  is  not  sufficient  to 
eharge  him.  Gritwmd  t.  $edgwidt^  1  Wend. 
126. 

A.K  manual  touching  the  body  ie  not  neeea- 
aary  to  conatitute  an  arreat ;  it  is  sufficient  if 
the  party  be  within  the  power  of  the  officer,  and 
Submits  to  the  arreat.  Bitaell  ▼«  GM^  I  Wend. 
210. 

5.  A  party  attendhif  a  refti«nce  is  entitled  to 
privilege  from  arrest,  but  such  prinlege  lasts 
only  during  the  hearing  and  a  reasonable  time 
hfterwards,  to  enable  ma  party  to  return  to  his 
lesidenoe.     dark  t.  GrmAt  2  Wend.  257. 


6.  A  eonatabW  may  es  egkh  and  wkbool 
warrant  arreat  a  breaker  of  the  peaee«  and  biiiw 
him  before  a  Jaatioe.     Tayhr  t.  Strong  et  mL 

8  Wend.  384. 

7«  A  person  aiieated  an  one  eonnty,  paaainc 
tluenffh  another  eonnty«  in  the  ordtnaiy  rente  of 
travel  from  the  place  where  he  was  nrreated  to 
the  place  where  tie  is  to  be  conveyed  according 
to  the  process,  is  not  subject  to  arrest  ia  the 
county  ^rougii  which  he  passes  ;  and  if  arreat- 
ed,  all  pezaoae  ooBoemed  ia  the  same  with 
knowledge  of  the  nreviotia  aireat,  afe  naawemi* 
ble  fi»r  an  mUattfiiimreti^    Lovt  t^  ffnmpkrey^ 

9  Wend.  Wh 

8.  A  defendant  in  enoc,  againat  whom  there 
is  judgment  for  co8ts,4s  not  subject  to  aiieat  or 
unpriaonnient  nnleas  liable  within  the  fbnrth 
section  of  the  act  te  abolish  inwtiaonment*  2%e 
People  V.  Ononduga  C  P.  0  Wend.  430;. 

9.  Preceaa,  Wlwther  eivil  or  erimiaal,  ag^st 
a  person  by  a  wrong  or  fictitious  name,  would 
not,  preyions  to  the  aet  of  1830,  justify  an  a» 
refBt,  ahhoBgh  the  person  taken  waa.the  one  if^ 
tended  to  be  arreated«  Qurmes  v*  ^^«uU^  9 
Wend.  319. 

10.  A  regalar  officer  ia  not /bound  to  eshibit 
his  authority  or  process  when  he  arrests  a  de» 
fiendant ;  a  special  deputy  ia.  JmM  t.  8Ume^ 

10  Wend.  514. 

11.  Wher«  the  defendant  wan  in  contempt 
for  not  putting  in  an  answer,- and  an  attachment 
had  been  issued  anainst  him,  upon  which  he 
could  not  be  ^founa ;  and  afterwarda  'u|>on  his 
application  to  the  proper  office  for  hia  dis- 
ciiarge  under  the  inaolyent  act,  the  eosnplainant, 
with  the  yiew  of  proouitng  hie  arreat  upon  the 
attachment,  obtained  an  order  for  hia  jpersonal 
examination  befbte  inch  officer,  and  after  anch 
examination  of  the  defendant  was  closed,  and 
aa  he  was  leaying  the  offieoi  the  Oomplainant 
cauaed  him  to  be  arrested  upon  the  attaehment; 
it  was  keldj  that  as  the  defendant  waa  arreeted 
by  such  an  improper  eontriyance,  he  ought  to 
be  discharged.  SneOing  y.  WairmUf  2  Paige, 
314. 

12.  An  attachment  for  the  non«>paynient  of 
coats  only,  although  in  form  a  criminal,  yet  in 
substance  iaa  ciyil  nroeeeding,  and  a  party  will 
be  entitled  to  the  like  ^inteetion  from  arreat 
thereon  as  on  other  ciyil  process  during  hia 
attendance  aa  a  party  or  wttneas  before  some 
Court  or  ofBoer,  and  a  reasonable  time  to  go  and  , 
return.    Ibid, 

13.  Whether  the  like  protection  would  be 
extended  to  cases  where  the  Court  can  poaieh 
by  fine  and  imprisonment  upon  attachment  to 
enforce  a  etyi)  rrght  or  rameay  f  ,Quaere,  Ibid, 
'  14.  A  peraon  who  has  been  illegnlly  arrested 
while  returning  from  Court,  where  he  has  been 
examined,  will  be  liable  to  arreat  nnder  the 
writ  afler  a  discharge  from  thenalawful  taking. 
The  proceeaia  still  good  in  the  sheriff  ^s  han&. 
Vmk  WtMel  y.  Fnn  IFexe^  i  EdW.  C.  R.  113. 


ARREST  OF  SHIPS  AND  VESSELS. 

1.  In  a  proceedings  under  the  net  (1  R.  L. 
130.)  against  ship^  and  ttsaela  for  d^bia^tht 
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caiiiiol  be  lefened  duriag  the  pendency  of 
m  d«iDyrrer.  Milttr  v.  SUamboat  OUwe  Bnmck, 
I  WenfL  35. 

S.  la  proceedings  under  thefttntnle  (I  R.  L* 
130.)  Againei  a  veaseU  when  Ihere  are  aundry 
attachments,  the  creditor  who  first  saea  oat  an 
attachment  is  entitled  to  a  preferenoe  in  the 
appropriatioa  of  th^  proceeds  of  the  vessel, 
althongh  others  obtain  jndgment  before  him. 
There  is  no  pro  raia  <|istnbntion  in  such  a  case. 
Tie  People  t.  Tke  Judgea  if  ike  Mayw's  Court 
if  Sew  York^  I  Wend.  39.      . 

3.  A  sk)op  of  such  a  bnrthen  as  ought  to  have 
been  licensed,  ander  the  act  of  Congress,  as  a 
coosliBg  Tesaelr  employed  in  aavigatinff  the 
Hudson  river,  between  Albaay  aad  New  York, 
may  be  proceeded  agahist  by  attachment  under 
the  act  authorising  the  arrest  of  ships  or  ves- 
aels  for  debts  eontraetad,  Ifc.  WaSur  v.  Black' 
mli^  1  Wend.  S67. 

4.  In  a  proceeding  under  the  statute  author* 
ising  the  arrest  of  ships  or  vessels,  ^te.,  after 
the  appearance  of  the  owner,  and  the  discharge 
of  the  vessel  on  his  giving  bond,  jud)(ment  may 
be  awarded  against  him  penonaUp  for  the 
aoMMint  found  due.  Denaing  v.  Smithy  2  Wend. 
303. 

5.  The  judgment  will  be  nstatned,  tbough 
tiie  amottBt  found  due  to  the  plaintiff  be  less 
than  the  sum  re<()ttiied  to  be  sworn  $o  in  order 
to  anthorize  the  issuin.^  of  the  attachment.  Ibid* 

6.  It  is  not  necessary  that  the  aeaount  of  the 
plaintiff  ahould  be  set  forth  in  the  record  of 
judgment.  It  is  suflieient  Aat  it  be  annexed 
to  and  filed  with  the  declaration.    Ihid, 

7.  A  party  who  has  furnished  wood  as  fuel 
for  a  steamboat  is  not  entitled  to  the  remedy 
given  by  the  act  authorising  the  arrest  of  ships 
or  vessels  for  debts,  fte.  Tbe  supplies  con- 
femptaled  by  the  act  are  such  as  eater  into  tbe 
eonstmetlon  of  equipment  of. the  vessel  and  be- 
eome  a  part  of  her,  and  not  such  articles  as  are 
daily  consumed  anid  constantly  replaced.  Jokt^ 
wm  V.  The  Sieamboai  Awidbia^y,  S  Wend.  510. 

6»  The  act  anthoriaing  the  ansst  of  ships 
or  vessels,  dco.,  does  not  include  small,  open, 
undecked  boats,  employed  within  a  port,  anu  not 
performing  voyages  coastwise  from^  slate  to 
atnie,  or  Iiobi  one  port  to-  anothar.  fhrw^e 
DeUghl  V.  LoHfrenee^  5  Wend.  564. . 

9.  The  rule  of  damages  in  a  proceeding  un- 
der the  statute  against  ships  mid  vessels,  for 
injuries  done  to  other  vessels  throu^  negligence 
or  wilful  misconduct,  is  the  aetnal  damage  to 
the  vess^  injured,  and  not  contingent  damages 
sustained,  such  as  the  loss  of  earnings,  4cc 
FineA  v.  Brown,  13  Wend.  601. 

10.  W'hether  thn  omission  to  have  a  light 
in  the  rigging  of  a  vessel  lying  at  anchor  in  the 
night  time  on  the  Hudson,  will  deprive  the 
ofruer  of  the  right  to  recover  damngea,  in  case 
his  vessel  is  ran  afoul  of  tl»ongh  the  negltgenee 
or  wilful  miseendoct  of  penons  navigating 
other  vesaelsl     ^^Msre. 


ASSAULT  AND  BATTERY: 

< 

I.  Hie  party  first  attadced  in  a  peraonal  en-^ 
eouatir  between  two  isdividnals  is  not  entitled 


to  maintain  an  action  for  an  assault  and  battery, 
if  he  use  so  much  personal  violence  towards  the 
other  party  (exceeding  the  bounds  of  self-de- 
fence) as  could  not  be  justified  under  a  plea  of 
mm  a$$auli  «?e»Me«ne,  were  he  the  party  defendant 
in  a  suit.    ElHoti  v.  Brown,  S  Wend.  497. 

3.  An  assault  and  batteiy -cannot  be  compro- 
mised $L£ier  conviction.  Sf'Ae  FeopU  v.  BiJiop^ 
5  Wend.  111. 

3.  In  an  action  for  an  assault  and  battery,  if  the 
defendant  does  not  plead,  but  suffers  a  default, 
such  default  admits  an  aasault  and  battery,  bul 
it  does  not  admit  one  on  any  particular  daj* 
(<•  g.  the  day  laid  in  the  declaration,)  nor  any  oii^ 
cumstances  laid  in  tbe  declaration  by  way  of 
aggravation.  W^ithout  proof  in  such  case  that 
tlie  injury  complained  of  was  committed  by  the 
defendant,  the  plaintiff  is  entitled  to  only  nomi- 
nal damages.    fiaUe  v.  XoomM,  5  Wend.  134. 


AS^ONMENT. 

L  ff'hai  is  amgnetbUf  and  tke  ^eci  ff  ana^ 
mgnmenL 
IL  Mow  far  the  iaUrui  rf  an  anigam  will  ba 
protected  at  law* 


1.  Jf^haS  is  asngnable^  and  the  eJfecU  (f  an 

signmeni* 

1.  An  assignee  of  a  chose  in  action  takee  it 
subject  to  aU  equities  esisting  against  it  at  the 
time,  of  the  assignioent,  tfiough  he  have.no  no* 
tice  of  such  equity.  ChamherJin  v.  ikry,  3  Cow* 
353. 

9.  Where  W.  purchased  a  judgment  of  C. 
against  D.  withoat  notice  that  D.  bad  previously 
purchased  a  judgment  against  C. ;  held,  that  D« 
might,  notwithstanding,  set  off  his  judgment  so 
purchased  againit  the  judgment  in  favour  of  C» 
Ibid. 

3.  Asaignee  of  a  jndgment  agninst  the  plain- 
tiff allowM,  OB  motion,  to  set  it  off  against  the 
jud|;ment  in  favonr  ef  the  plaintiff  against  the 
assignee.    Ibid^ 

4.  An  .assignee  of  a  ehtse  in  action  takes  sub- 
jeet  to  ail  liens  againsi  the  assignot.  Tbjfibr 
V.  Bates,  5  Cow.  376. 

6.  T.,  an  assignee-of  a  demand  left  wttji  an  at- 
torney fureoHection^  aesigiied  it  to  another,  ex- 
cepting fifty  doUarsr  of  wnieh  the  attorney  had 
notiee,  md  then  received  the  money ;  held,  that 
aa  action  for  money  had  and  received  would  lie 
in  the  name  of  T.  against  the  attorney  for  the 
fifty  doUare,  but  no  more;  and  his  sssignee 
most  sue  for  the  residne ;  that  the  money  was 
received  for  Ike  use  of  those  who  had  right  as 
sssfgnses  respeetively  ;  but  that  neither  could 
sue  till  demand  made  of  the  attorney.    Ibid. 

6.  An  assignee  is  liable  for  eo?enaiits  broken 
only  while  he  continnes  assignee;  and  he  may 
discharge  lumself  of  liability  for  any  snbsequent 
breaches  by  assigning  lo  nnother.  Jtnmhong 
V.  fr heeler,  9  Cow.  88. 

7.  llie  aasignmenl  of  a  judgment  for  n  debt 
carries  the  debt;  and  if  the  latter  be  secured  by 
mortgage,  it  carries  the  mortgage  in  trust.  Pai» 
Heon  V.  Hull,  9  Ct»w.  747. 

8.  So  if  the  asngnmenibs  of  snly  psrt  of 


u 
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judgment,  and  eonseqt^ntly  «  part  of  the  mort- 
gage debt,  an  interest  in  the  mortgage  paeaee 
correspondinff  to  the  proportion  of  the  debt  ae- 
aignedt    Ibid. 

9.  The  assignor  of  a  Jodgment  is'liabie  for 
the  costs  awarded  on  setting  aside,  for  irre* 
prfarity,  an  exeeuiion  issaed  by  the  assignee. 
Warden.  ▼.  Btmk  tf  Orange  Oh,  9  Wend.  d46. 

10.  A  right  of  action  for  a  fort  is  not  assign- 
able.    Gardner  T.  Manu^  13  Wend.  S97. 

11.  If  a  party  take  the  assignment  of  a  ekoee 
in  action  in  anit,  and  on  a  compromise  with  the 
defendant  accept  a  specific  snm  in  lien  of  da^ 
mages  and  costs,  he  will  thereby  becotae  liable, 
to  ttie  attorney  proseeating  the  sait,  for  the  tax- 
able costs.     Ward  ▼.  Xee,  13  Wend.  41. 

19.  The  assignee  of  a  tudgrment  takes  if  sub- 
ject to  all  the  equities  which  existed  against  it 
In  the  hands  of  the  assignor.  -WMer  y.  Wiee^ 
1  Paige,  319. 

13.  The  general  assignees  of  a  bankmpt  take 
his  estate  subject  to  every  eonttable  claim  exist- 
ing Sj^rainst  it  on  the  part  or  third  persons;  and 
this  is  the  case,  although  they  haa  no  notice  of 
snch  claims  at  the  time  ef  the  assignment.  A  dif- 
ferent rule  exists  in  the  case  of  mortgages  and 
b&na  Jide  purehasers  of  the  legal  estate.  In  Ike 
mailer  ofHowe^  I  Paige,  195. 

14.  Where  an  absolute  assignment  of  all  the 
assignor*s  property  and  ehotee  in  action  con- 
tained a  proyision  that  the  assignor  would,  with 
all  conTenient  speed,  make  ont  an  intentorr  of 
snch  property  and  eioeee  in  action,  and  which 
iriTcntory,  when  mr.de  ont^  was  to  be  consi- 
dered a  part  of  the  assignment ;  it  waeheH  that 
the  assignment  conyeyed  a  present  interest  te 
the  assignee,  and  that  its  taking  effect  did  not 
depend  upon  the  making  out  of  the  inventory. 
Keyee  y.  Mruek^  3  Paige,  311. 

n«  Maw  fitr  ike  iniereei  cf  an  aetignfe  wiU  he 

freUeted  tU  law, 

15.  The  assignee  of  a  chose  of  action,  who 
takes  it  as  collateral  security  for  a  debt,  has  a 
power  coupled  with  ad  interest,  and  will  be 
protected  as  an  assignee  against  the  release  of 
his  assignor  made  aDter  notioe  of  the  aasign- 
ment  to  the  debtor;  Wkeeier  y.  Wkeeltr^  9  Cow. 
34. 

16.  To  constitute  snch  an  assignee  of  a  chose 
in  action  as  courts  of  law  will  protect  against 
the  acts  of  his  assignor,  the  assignment  need 
not  be  absolnte,  or  of  the  whole  suojec^matter. 
It  is  enough  that  it  carry  to  the  assignee  a  power 
coupled  with  an  interest.    Bnd, 

17.  An  assignment,  void  in  part  upon  the 
ground  of  bein^  against  the  |>royisions  of  a 
statute,  is  void  in  toto,  and  no  interesi  passes 
thereby  to  the  assignees  as  against  areditora 
who  did  not  assent  to  it.  Wakeman  v.  Grwer^ 
4  Paige,  34. 

18.  When  the  holder  of  a  mail  contract  as* 
signed  the  same  to  the  complainant,  who  agreed 
to  carry  the  mail  during  the  continuance  of  the 
contract,  and  was  to  receive  therefor  all  the 
moneys  which  should  beoome  payid)le  nnder 
the  contract  according  to  the  terms  thereof ;  and 
the  assignor  afterwards  ^ave  R.  an  order  upon 


the  postmaster-general  (or  the  moneys  whiok 


demnify  R.  and  S.  agdnst  a  responsibility  which 
they  had  previously  incurred  as  his  endorsers  ; 
htld^  that  the  complainant  by  the  assignment  of 
the  mail  contract  had  a  specific  equitable  lien 
upon  tfie  moneys  which  were  to  be  received  i<it 
earring  the  mail  under  the  same;  and  that 
having  the  prior  as  well  as  the  superior  eqnitap 
ble  right  to  such  moneys,  R.  was  bouttd  to  pay 
over  to  him  the  amount  which'  had  been  reoeivea 
from  the  postmaster-general  upon  #uch  order. 
Bradley  y.  Awl,  5  Paige,  633. 

1 9.  C .  held  a  single  oiH  or  sealed  note  against 
H.  for  $9435,  payable  to  himself  in  twefve 
months  from  the  date,  with  interest.  C  bor* 
rowed  of  M .  6100!,  and  pledged  this  sealed  note 
to  him  to  secure  the  repayment,  and  endorsed 
his  name  in  blank  on  tae  note.  M.  being  in- 
debted to  the  Tradesman's  Bank  in  the  snm  of 
$3600,  agreed  to  transfer  the  note  to  the  batak 
as  security  for  $1000,  part  of  the  debt  he  owed 
die  bank,  provided  the  bank  would  advaace  to 
him  the  remainder  of  the  note.  The  bank  ad- 
vanced the  money,  and  M.  endorsed  his  name 
in  blank  en  the  note,  and  delivered  it  to  the  bank. 
M.  afterwards  became  insolvent,  and  never  paid 
any  part  of  the  $100Q,  er  of  the  money  advanced 
to  him  by  the  bank.  Soon  after  C.  delivered 
the  note  to  M.,  M.  received  a' larger  amount  of 
money  belonging  to  C.  than  the  amount  O. 
owed  him.  The*  bank  were  ignoraht  of  the 
right  of  C,  and  gave  H.  notice  not  to  pay  the 
note  to  any  one  except  themselves.  (3.  gave 
notice  to  the  bank  of  his  title  to  the  note,  and 
demanded  it  from  them.  The  bank  refused  to 
deliver  C.  the  note.  ffeU,  that  C,  having  both 
the  prior  equity  and  the  legal  right.  Was  entitled 
to  the  note.  Cbveli  v.  TVadesmanU  Bank^  I 
Paige,  131. 

30.  Had  the  note  been  negoUahle,  and  had  it 
been  taken  by  Uie  bank  in  ttie  vfstal  coarse  of 
business,  the  equity  of  the  baniE  would  have 
been  equal  to  that  of  C,  and  the  legal  right  of 
the  bank  to  co^ect  the  money  due  on  the  note 
in  their  own  name  would  hav<^  prevailed  over 
the  prior  eqtii^  of  C.    Ibid, 

31.  Mler^  if  ^  note,  although  negotiable, 
had  been  transferred  to  the  baidc  merely  as  a 
securityfor  an  antecedent  debt.    Ibid, 

33.  The  assignee  of  a  chose  in  actioii,  who 
only  obtains  iin  equitable  interest  therein,  and 
whojmtst  sue  in  the  name  of  the  origimd  owner, 
is  not  protected  against  a  prior' equity.  ^  Ibid, 

33.  Where  an  assignee  of  a  patent  ri^t  sold 
the  same,  and  at  Uie  time  of  sale  exhibited- a 
machine  as  the  one  which  he  then  supposed  te 
have  been  patented,  but  which  afterwards  was 
discovered  to  be  different  from  th^  one  actually 
patented  as  described  in  the  specification,  the 
deed  of  assignment  and  a  note  given  for  the 
purchase  money,  and  an  accompanying  agree- 
ment in  rektlon  to  the  sale  of  the  patent  ngfit. 
Were  ordered  to  be  delivered  up  and  cancelled, 
the  whole  transaction  having  been  founded  upon 
a  mistake  as  to  a  matter  of  fhct.  il  wa»  oho 
heU  that  the  vendee  was  not  entitled  to  the 
damages  which  he  had  sustained  in  conseqaence 
of  sueh-pttrehaae;  but  that  if  any  part  of  the 
purchase  money  had  been  paid,  he  would  have 
tMen  entitled  to  have  the  same  refunded.    .Aar- 


might  become  payable  dpon  the  contract,  to  in-  iratl  r,  Jewett^  3  Paige,  134. 
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ASSIGNMENT    UNDER    FOREIGN 
BANKRUPT  ACT. 

1.  An  assigrnee  under  a  foreign  conunisfiion 
of  bankruptcy  is  not  entitled  before  judgtnent  to 
an  injunetio^  to  resti^n  the  bankrupt  from  re- 
ceiving from  the  custom  -houte  here,  property 
which  was  on  the  high  8ead»  on  board  a  yessel 
on  its  way  from  England  to  New  York  at  the 
time  of  the  suing  out  of  the  commission.  •  Jbror 
ham  ▼.  Flaioro  dal3  Wend.  638. 


ASSUMPSIT. 

*  — 

I.  When  an  attian  if  tmumjmt  will  lie, 
U.   What  eonnderdium  will  aupport  an  aauinp- 
Mif  (a>  Btn^  to  the  defendant  i  (b)  iSiti^ 
mistion  to  aAUration. 
m.  Jiseumpeii  on  an  express  promiee, 
IV.  JMtumpeit  on  an  implied  promise  and  the^ 
general  ihddtiiatus  disaumpsit  i  (a)  When 
a  party  may  ret&eer  on  an  impHed  pro^ 
.mise^  notwithstanding  an  depress  agree- 
mentf  (b1  Money  paidt  fq^  Croods  soldi 
(d)  Work  and  labour  i  (e)  Mmey  had 
and  reoeited* 

I.  When  an  action  of  assumpsit  will  He* 

1.  A  promise  by  the  assignee  of  a.contniet 
to  pay  tire  money  due  thereon,  when  collected 
by  me  coitrse  of  isw,  is  broken,  if  the  promisor 
sailer  a  term  to  elapse  after  the  mbney  is  due 
without  prosecuting  therefor ;  and  this  especially 
where  he  is  directed  by  the  promisee  to  proceed 
in  the  collection.    Kiess  y.  7V^/,  1  Cow.  98. 

3.  An  adjournment  in  a  Justice's  Court  is  a 
sufficient  consideration  for  a  promise;  and  that 
appearing  upon  the  face  of  the  contract  in  writ- 
ing takes  it  out  of  the  statute  of  frauds.  Jis* 
sumpeit  is  the  proper  form  of  action  upott  such 
an  agreement.  It  is  not  a  recogaisanceb  Stew- 
art  T.  iPGwr^  I  Cow.  99. 

3.  One  who  had  a  promise  of  indemnity 
against  a  debt^  and  is  sued  and  eompelled  to 
pay  it  with  costs,  may  reeoTer  ovet  asainst  the 
promisor,  not  only  the  principal  ai)a  interest 
upon  the  money  which  he  has  paid,  but  also  Uie 
costs.    iMbtf  ▼.  Bieks^  1  Cow.  513. 

4.  An  action  of  assumpsit  will  He  against  a 
corporation  upon  simple  contracts  of  its  author- 
ised agents,  when  acting  within  the  scope  of 
the  legitimate  purposes  of  such  incorporation. 
Jbid.  * 

5.  Where  one  by  action  recoyers  money  which 
has  been  before  paid,  no  action  lies  to  reeoy^r  it 
back;  and  this  though  the  first  recoyeiy  be 
fraudulent.     Walker  y.  Ames^  2  Cow.  4d8. 

6.  A  promise  to  pay  the  assignee  of  a  chose 
in  aetkm  entitles  him  to  sue  in  his  owji  name 
ji  assampsit^  though  the.  contract  assigned  to 
him  be  aspeciaUy.  Otmpton  y.  Jones^  4  Cow. 
13. 

7.  Where  W.gafye  M.  a  deed  with  warranty, 
and  afterwards  admitted  that  the  title  had  failed; 
ami  promised  M.  to  refund  the  consideration 
tiioney  which  he  had  reeeiyed,  and  stated  a 
hilaoee  dne ;  yet,  held^  that  assumpsit  would  not' 
lie  to  reeoyer  It;  but  that  M.  should  be  put  to 
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his  action  on  the  coycnant.    Mllcr  y.  Watson^ 
5  Cow.  195. 

8.  Semble^  that  a  contract  for  the  s^e  of  lands, 
signed  and  stoled  by  the  yendor  only,  and  de- 
liyered  to  and  accepted  by  the  yendee,  and 
which  purports  to  contidn  on  the  part  of  the  lat- 
ter a  ooyenant  to  pay  the  consideration  money, 
may  be  enforced  against  the  latter  by  sn  action 
of  assumpsit     Gak  v.  Nixon^  6  Cow.  445. 

9.  And  where  such  a  contract  was  recognised 
and  ratified  ^n  the  part  of  the  yendees  by  ah 
endorsement  under  their  hands  and  seals ;  neld, 
that  this  was  a  sufficient  signing  to  take  the 
c6se  out  of  the  statute  of  firauds.    Ibid. 

10.  The  coycnant  by  the  rendor  was  to  con- 
vey wiUiin  twd  years  from  the  date,  and  the 
contract  pjtrpqrted-to  contain  a  coyenant  on  the 
'part  of  the  Vendees  to  pay  on  receiving  the  con- 
veyance. -The  letted  took  immolate  possession 

-pursuant  to  another  Coyenant  in  the  contract  on 
the  part  of  the  yendor,  and  by  an  arrangement 
between  the  patties  and  A.,  part  of  the  premises 
were  cokiyeyed  to  tite  yende<«,  by  A.,  within 
two  years^  A.  haying  title ;  but  the  time  had 
elapsed  when  the  eonyeyance  for  the  residue 
,was  tendered,  and  fcft-  thst  reason  the  yendees 
refused  to  receiye  the  eonyeyance;  yet^  held, 
that  the  contract  was  notTescinded,  and  that  the 
yendees  were  liable  in  indebitatus  aseumpsU  for 
the  consideration' money.    Prid,    ' 

1 1.  A  written  recognition  of  a  contract  yoid 
by  the  statute  of  frauds,  though  after  it  is  eiltered 
into  will  make  it  binding.  -  lUd, 

IS.  8.  wrote  %  letter  in  Salem,  addressed  to 
C,  of  Salem,  stating  that  he  (S.S  had  told  R., 
his  brother,  that  if  he  (R.)  could  make  an  ar- 
rangement with  his  creditors  there,  (Salem,)  he 
Would  be  responsible  for  payment  in  one  year. 
M.  was  one  of  the  creditors,  and  on  the  letter 
being  shown  him,'h&  waited  one  year,  and 
then  deikiaHded  his  debt  of  S.,  and  brought  an 
action  on  th<k  promise  contained  in  the  letter. 
R.  had  other  creditors  at  Salem,,  with  whom  no 
anran^isments.  hud  been  made ;  held,  that  tiie 
premise  in  tbe  .letter  was  upon  the  condition 
that  an  arrangement  should  be  made  with  all 
the  creditors  at  Salem,  and'  the  action  would  not 
therefore  lie.    APfhrland  y.  Smithy  6  Cow.  669. 

13^.  Heldy  also,  thst  if  it  referred  to  an  ar- 
rahgement  whh  a  single  creditor,  yet  M.  must 
proye  a  binding  agreement  not  to  sue  upon  the 
original  debt  ynthtn  the  year,  and  that  there  was 
nothing  in  the  Uet  that  he  knew  of  the  letter, 
and  actually  waited  a  year,  which  would  au- 
thorize a  juxy  to  infer  such  an  arrangement. 
Ikid. 

14.  llioiisrh  a  note;  discounted  as  security  for 
money  lent  by  the  members  of  an  association, 
contrary  to  the  restraining  act,  (3  R.  L.  334.) 
be  yeid;  yet  ^e  contract  of  loan  remains  good; 
on  which  an  action  lies  by  the  lender  to  recoyer 
it  of  the  borrower.  Uiiea  Ins.  Oar,  y.  Kipp,  8 
Cow.  30. 

15*  H.  owning  a  Hudson  line  of  boats,  con- 
tracted with  S.  to  transport  S.*s  goods  from 
New  Vorfc  to  Rochester.  H.  transported  them 
to  Troy,  where  A.*s  line  of  canal  boats  reeeiyed 
them,  and  tnuisported  them  to  Rochester.  A. 
remitting  the  price  of  transportatioa  from  New 
York  to  IVoy  to  H.    A.  not  knowip**^  #»»•»♦  ♦' 
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eontiipct  of  H.  was  to  tnmsport  iartker  than 
Troy^  and  it  being  the  custom  between  H,  and 
A.  to  help  each  other  to  freiffht,  and  for  the 
riyer  lines  of  transportation  to  deUyer  goods,  to 
be  transported  by  them  to  TroVt  and  destined 
to  the  westy  to  lines  on  the.  £rie  canal*  the 
owners  of  the  latter  paying  the  pijce  of  trans- 
portation to  Troy,  and.  charging  this  with  faj^ 
ther  transportation,  to  the  9WDer  of  the^oods, 
made  ont  a  biU  for  both,  and  presented  it  to  S., 
who  reoeiyed  thd  goods  from  A.  without  objec- 
tion to  the  bill,  and  without  disclosinff  the  con- 
tract with  H. ;  but  afterwards,  on  the  ground 
that  the  ffoods  had  been  injured  before  they 
reached  Troy,  S.  refused  to  pay  A/s  bill  unUl 
he  should  be  indemnified  for  the  injury  to  the 

rls..  Jhld,  that,  unkr  the  ciicumstaiices  of 
case,  it  should  be  left  to  a  jury  to  infer  a 
promise  to  A.  to  pay  bpth  for  the  transportation 
and  the  money  aayanced;  thouj^  if  S.  had,  in 
the  first  instance,  refused  to  pay,  it  would  haye 
been  otherwise.    Jlicn  y.  Smithy  8  Cow.  301. 

16.  Seyeral.  peinsons  entered  into  an  agree- 
ment to  form  a  joint  stock  company  for  tlie 
purchase  of  a  steam  brig,  the  managing  owners 
of  which  were  among  the  subseimrs.-  'Die 
terms  of  the  agreeinent  required  6ne*fourth  of 
th^  subscription  to  the  stock  to  be  paid  on  4eU' 
vtry  of  ththUlcf  §ak  of  the  yessel,  and  the  re- 
sidue by  instalment  Before  the  deliyery  of  Uie 
yessel,  or  the  Mcecution  of  a  bill  of  sale  of  her, 
she  was  destroyed  by  fire;  preyiously  to  which, 
one  of  the  subscribers  paid  an  instalment  of 
ten  p»  cent,  to  the  managing  owners.  HM^ 
that  the  yessel  was  at  the  risic  of  the  ownem 
until  the  bill  of  eale  was  executed,  or  tbe  yessel 
itself  deliyered  to  the  subscribers^  that  until 
then,  there  was  no  sufaject  in  which  the  sub- 
scribers had  a  joint  intere^  or  properTf,  and 
oonsei^uently  no  partnership;  that  it  haymg. be- 
come impossible  for  the  owners  of  the  yessel 
to  comply  with  the  oontiact  on  their,  part,  and. 
the  consideration  on  which  the  ten  per  cent,  was 
paid  haying  failed,  the  subscriber  who  paid  die 
money  was  entitled  to  recoyer  it.  mmau  et 
ai.  y.  JUehardf^  1  Wetid«  58. 

17.  An  action  of  amtmptU  fcfr.use  and  occu- 
pation will  not  lie  against  a  tonant,  who  holds 
oyer  tif^r  the  eicpiratidn  of  his  term,  where 
prooeediiijgs  under  -the  statute  hate  been  insti- 
tuted against  him,  to  turn  him  out  of  possessioili ; 
sueh  proceedings  being  in  the  nature  tSt  an 
ejectment,  1^  which  the  relation  of  landlord 
and  tenant  is  disayowed.  Ihaikentonhaugh  y. 
BraMaw^  1  Wend.  134. 

18.  Assumpni  will  lie  against  a  sheriff  for 
money  .collected  by  him  on  an  execution,  with- 
out a  preyious  demand.  The  ruling  of  a  eherifi' 
to  return  an  execution,  after  the  commencement 
of  a  suit  against  him  for  the  money  receiyed  by 
him,  is  not<an  abandonment  of  the  action;  nor 
will  the  return  of  the  execution,  and  the  pay- 
ment of  the  money  into  court,  after  such  pro- 
ceedhig,  discharge  the  sherifi**s  liability.  .  An 
allepiUon  in  a  declwation,  that  the  defendant 
**  seized  and  took  in  execution,  divert  goods, 
&c.,  of  the  yalue  of  the  moneys  directed  to  be 
leyied,'*.  ^«  and  leyied  the  same  thereoirt,**  is  ay- 
nonymous  with  the  statement  that  he  had  made 

^oney.    Dygeri  ads.  Crane,  1  Wend.  534. 


19.  An  action  will  not  lie'  ajgainst  an  officer 
of  the  army  acting  in  his  official  capacity,  and 
as  an  agent  of  the  goyemment,  on  his  promise 
to  pay  a  reward  oflfered  for  the  apprehensioq  of 
a  deserter.  Bdkncqp  y.  Bttfihart  it  al.  S  Wend. 
875. 

20.  Where  there  is  an  agreement  to  demise 
a  houseibr  fiye  years,  and  peases  to  be  executed, 
under  which  the  party  enters  and  subsequently 
refuses  to  accept  a  lease,  the  owner  may  main- 
tain a$9umjmt  for  the  use  and  (occupation.  lAU 
Ue  y.  Martin^  3  Wend.  219. 

.91.  Taking  the  key  of  the  house,  without  a 
continued  actual  possession,  is  enough  to  entitle 
the  plaintiff  to  sustain  the  action.    Jlnd, 

22.  Money  enoneously  paid  by  one  paity  to 
another  in-  mutual  ignorance  of  nets  which,  if 
known,  would  haye  preyented  the  p^ment,  may 
be  recovered  back  m  an  action  of  astumpnt. 
Burr  T.  Veeder,  3  Wend.  412. 

83.  A  grantee  of  lands  may  maintain  an  ac- 
tion of  attumpnt  against  the  grantgr  for  the 
consideration  money  and  interest  on  a  promise 
made  by  himjBubsoquently  to  the  conveyance 
to  pay  such  sum,  if  possession  should  be  sur- 
rendered to  a  claimant  of  such ;  notwithstanding 
the  Conveyance  contained  a  covenant  of  war^ 
ranty.  But  the  plaintiff  mi^st  declare  on  the 
apeeiai  corUraet^  and  he  is  not  entitled  to  recover 
under thecommon money cooBts^ or  an  ifmmul 
campuiaaaent,    MUkr  v.  JVqtatm^  4- Wend.  267. 

24.  The  grantee  may  sustain  the  action, 
though  he  has  conveyed  the  land  to  third  per- 
sons, with  coyenants  of  seisin  and  warranty. 
Who,  in  pursuance  of  the  grantor's  request, 
have  sunendered  the  possession  to  the  claimant, 
and  have  received  satisfaction  of  their  claims 
against  the  first  erantee,  by  a  repayment  of  the 
moneys  adyancea  to  hkn.^    Ibid. 

25.  Aflter  such  admission  of  the  title  of  the 
daimant,  the  grantor  is  estopped  from  showins 
atle  in  himself.    Ibid. 

26.  The  proceeds  of  real  estate  placed  by  a 
father  under  the  control  of  a  son,  for  the  benefit 
and  support  of  a  daughter  who  is  a /erne  etwert^ 
cannot  be  recovered  m  aa  action  at  law  in  the 
name  of  the  husband  and  wife;  the  remedy  is 
in  equity.  Butfol  et  al..  v.  Qfoenhovetu  4  Wend. 
561. 

27.  Wheretwo  persons  agree  equally  to  bear 
and  pay  the  losses  and  damage^  which  may  be 
sustained  in  jconsequence  of  one  of  them  be- 
coming special  bail  for  a  third  person,  and  afVer 
they  have  equally  contributed  to  the  payment 
of  the  debt,  one  of  them  is  refunded  the  amount 
paid  by  him,  he  is  answerable  to  the  other  for 
a  moiety  of  the  money  received  by  him.  Smiik 
et  oL  v.  Hida^  5  Wend.  48. 

28.  Where  A.,  in  coasidehition  of  property 
transferred  and  delivered  to  him  by  B.,  promises 
to  pay  and  discharge,  amongst  other  creditoia 
of  B.  named  and  specified  at  the  time,  the  de- 
inand  or  claim  of  C.  against  B^  on  certain  notes 
held  by  him,  an  action  will  lie  by  C.  against 
A.,  altnoogh  the  promise  of  A.  is  not  reduced 
to  writinff.    Eilwood  v.  Mtmk^  5  Wend.  235. 

,  29.  Where  a  director  of  a  mofieyed  institu- 
tion renders  extra  services  for  the  company,  and 
during  the  period  of  eight  yean  that  he  con- 
tinues a  director  after  rendering  such  BeryiceSi 
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presents  no  accoant  and  makes  no  claim  for 
eompeneation,  and  there  is  no  express  contract 
on  the  part  of  the  company  to  pay  for  snch  ser- 
vices, a  contract  to  pay  will  not  be  implied. 
Viiea  In».  Co,  t.  Blooigood,  5  Wend.  652. 

30.  A  second  actiotf  of  aasumpni  wOl  lio  by 
a  second  endorser  against  the  first  endorser  of  a 
note  for  moneys  paid  on  account  of  the  note  after 
a  former  action  and  recovery  for  moneys  pre- 
Tioasly  paid:  and  such  action  may  be  main- 
tained before  the  taldn||rup  and  final  payment  of 
the  note«  and  whilst  tt  remains  in  the  hands 
of  a  third  person  as  the  legal  holder  thereof. 
Wright  T.  BtUkfr  6  Wend.  984.      * 

3  i .  Actions  of  oMtumpni  on  the  money  ootints 
are  resorted  to  as  substitutes  for  hills  in  Chan- 
cery, and  are  encouraged  whenever  the  law 
afibrds  no  other  remedy,  and  where  a  Couyt  of 
Bqnity  would  oom]fel  a  defendant  to  i«p^y  to  a 
plaintiff  money  which  the  latter  had  been  com- 
pelled to  pay  tat  his  benefit,    /ftt'd. 

39.  The  bolder  of  hank  biUa  cut  in  two  parts 
for  the- purpose  of  safe  transmission  per  mail,  is 
entitled  to  recover  of  the  bank  the  amount  of 
the  bills,  where  it  appears  that  the  bills  wero 
actually  mailed,  and  that  only  one  set  of  the 
halves  can^e  mSe  to  hand.  Hinsdak  v;  Bank 
^  Onm^V  6  Wend.  378. 

33.  Sudi  recovery  may  be-  had  under  the 
common  moneff  eouiU»,    Aid, 

34.  Where  a  slave  Was  beoueaihed  by  will 
to  a  son-in-law,  and  a  son  of  the  testator,  who 
hod  a  bill  of  sale  of  the  slave  dated  before  the 
time  of  the  testator's  death,  pemrittod  the  ^&ve 
to  work  for  the  soo^in-law  without  givin&r  no- 
tice of  his  claim  in  any  way;  it  wob  heu^ that 
an  action  could  not  be  maintained  by  the  son  for 
the  services  of  the  slave.  Demyer  v.  SouTtery 
6  Wend.  436. 

35.  Where  the  payet  of  a  note  accepted  fironr 
the  maker  a  deed  of  land  subject  to  certain 
mortgages,  and  delivered  up  the  note  to  the 
maker,  and  at  the  same  time  executed  an  in^ 
strument  to  himt  agreeing  thfit  in  case  the  Imd 
should  sett  for  more  than  enough  to  pay  the 
amount  of  the  note,  satisfy  the  mortgagee^  and 
discharge  all  neceissary  expenses, .  to  pay  over 
the  9urphtM  to  him;  U  wa»  heU^  that  the'  deed 
and  agreement  should  be  construed  as  a  mor/- 
ga^s  and  that  the  land  having  been  sold,,  and 
not  having  brought  enough  to  satisfy  the  mort- 
gages, that  the  maker  was  entitted  to  recover 
the  amount  of  his  note  In  au  action  of  aasamp" 
9ii,     Palmer  v.  Gurnsey^J  Wend^  948.  " 

36.  A  contract  fotmded  upon  an  unlawful  act, 
whether  it  he  tnahtm  in  se,  ozprokAUum,  can^ 
not  be  enfofoed  by  action.  Fenmngtanr.  Ibwn' 
atmil,  7  Wend.  976. 

37.  A.  sold -to  B.  a  machine  for  making  shin- 
gles, lor  the  price  of  which  not^  were  taken, 
payable  to  C.  The  machine  proved  worthless^ 
sad  an  infringidnient  on  ano^er  patent  right, 
though  the  running  geac  of  it  was  valuable  for 
other  purposes.  In  an  action  by  C.  thereon,  it 
wot  kMj  that  he  could  not  recover  on  tlie  notes 
on  aeeoimt  of  the  failure  of  consideration;  nor 
on  a  geneoral  count  £br  the  runniog  gear,  as  it 
was  sold  by  A.  and  not  by  C. '  I^Be«  y.  ihr- 
ringtanj  9  Wend.  44< 

&•  A  eoastible  ot  other  officer,  whose  dnty 


it  is  to  serve  process,  is  entitled  to  recover  an 
extra  compensation  beyond  the  fees  allowed  by 
law,  when,  on  the  request  of  ihe  plaintiff  in  the 
process,  and  on  a  promise  <^  extra  reward,  he 
uses  extraordinary  efforts  beyond  those  which 
an'  officer  is  strictly  bound  to  make,  or  which 
eould  be  legally  required  of  him,  to  arrest  the 
defendant.    Haieh  v.  Jkldnn^  9  Wend.  962* 

39.  Assumpsit  will  not  lie  by  the  assignee  of 
a- bond,  to  recover  the  amount  due  to  him,  ex- 
cept on  an  express  promise  to  pay  him  by  the 
original  debtor,  although  his  rignt  to  the  money 
has  been  recognised,  a  partial  payment  made  to 
him,  and  a  negotiation  had  for  the  payment  of 
the  balance.  Dubois  y«  Doubkday^  9  Wend. 
317. 

.  40.  Where  a  deed  is  executed  to  enable  the 
grantee  to  compromise  with  the  persons  in  pock 
session,  and  the  ^ntee  conveys  a  portion  of 
the  land  ahd  receives  the  consideration  money, 
the  guarantor  of  the  contract,  on  &e  part  of 
the  grantee,  is  liable  for  the  money  thus  received ; 
but  where  the  -grantee  receives  a  remainder  of 
a  portion  of  the  land  firom  the  tenant  who  at- 
torns'to  him,  the  guarantor  is  not  liable  for  its 
value,  the' grantee,  or  iiis  heirs,  being  considered 
in.  law  as  holding  the. same  in  trust  for  the 
grantors;    iST^me^z  v.  JTroo^lO  Wend.  216. 

41.  Had  the  land  thus  surrendered  been  sold 
under  a  valid  judgment  and  execution  against 
the  grantee^  and  thus,  applied  to  the  benefit  of 
the  grantee,  it  seems  that  the  guarantor  would 
have  been  liable  for  its  value.  Ibid, 
^  49.  An  agreement  by  a  mortgagee  to  sell 
mortgraged  premises,  (the  eqnity  of  redempticm 
in  wmeh  is  released  by  the  mortgagor,)  and  after 
deducting  the  amount  doe  to  himself,  to  pay  the 
surplus  of  such  sale  to  the  mortgagor,  is  not 
void,  as  within  the  statute  of  frauds ;  and  after 
a  sale  of  the  premiss  for  more  than  enough  to 
satisfy  the  debt  due  to  the  mortgagee,  the  mort* 
gagor  may  maintain  assumpsit  tor  the  surplus.. 
Uus  y.  #b2r,  £r.  rf  Jhxj  10  Wend.  436. 

43.  Such  action  lies  immediately  afler  the> 
sale;  it  is  no  defence  that  the  mortgagee  haa 
sold  on  credit,  and  is  not  in  funds.    Ibid,  439. 

44(.  JSssumpsit  lies  to  recover  back  money 
paid  under  a  judgment  subsequently  reversed ;; 
and  t(e  pkdntiff  may  recover  on  the  commoni 
money  count.  SHurges  y.  Mkn  et  al,  10  Wend.. 
354. 

45»  The  award  of  a  venire  de  novo  to  be  issued 
by  the  Court  below, and  an  order  that  the  costs- 
of  reversal  abide  the  event  of  the  suit,  are  no> 
bar^to  the  action  to  recover  back  the  money 
p«Md.     Ibid,  355'* 

46.  The  withdrawing  of  a  caveat  by  an  heir 
at  law,  to  the  proving  of  the  will  of  his  ances- 
tor, is  a  Sfifficient  consideration  to  support  a 
promise  by  the  devisees  for  the  payment  of  a 
specific  sum  of  money  to  the  heir,  it  is  neces- 
ssiy,  however,  in  such  a  case,  to  aver  in  the 
declaration  that  the  heir  would  have  .reaped  a 
benefit  if  the  will  h^d  not  been  proved.  &a- 
man  v.  Seaman  et  al,  ;9  Wend.  381. 

47.  The  same  principle  which  allows  the 
plaintiff  in  an  action  of  aasumpiit  to  recover 
what  ex  equo  et  bono  he  is  entitled  to,  operates 
in  fiivour  of  a  defendant  when  called  on  for  the 
payment  of  money;  and  if  he  can  show  the 
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better  equity^  he  will  be  permitted  to  retain 
the  money.    Eddy  v.  Smithy  13  Wend.  488. « 

48.  Where  ao  allowance  is  made  under  the 
revenue  laws  ta  a  marshal  of  the  United 
States,  as  a  compensation  fpr  the  custody  of 
property  seized  afid  detained  under  an  order  of 
the  Court,  and  the  property  in  respect  to  which 
an  allowance  is  made  had,  for  a  portion  of  the 
time,  been  in  the  keeping  of  a  predecessor,  io 
office  of  the  marshal  to  'whom  the  allowance 
was  made;  t7  waakeld,  that  an  action  at  law 
could  not  he  maintained  by.  the  former- marshal 
agrainst  the  present  marshal  for  a  recovery  of  a* 
proportionate  amount  of  the  sum  allowed,  and 
paid.     fVaddeU  y.  Mnri^  14  Wend.  76. ; 

49.  li  $eems,  that  the  remedy  of  the  former, 
marshal,  if  anjr,  is  i>y  invoktnp  the  ezetcjse 
of  the  equitable  po^ere  of  the  OouH  in  which 
the  services  were  rendered.    Ibid^ 

50.  A  piomise  by  a  party  to  pay  all  he  owes 
to  another,  accompanied  by  an  express  denial 
that  he  owes,  or  is  under  a  legal  liability  to>pay 
any  thing,  will  not  support  an  action...  Fortir 
V.  M'Ciure,  15  Wend.  l87. 

51.  Where,  in  a  mortgage  ofproperty,  a^party 
acknowledges  his  iirdfebtedness  to  another  in^a 
sum  certain,  and  declares  that  for  the  purpose 
of  receiving  the  payment  thereof,  he  transfers 
the  property  specified  in  the  instrument;  the 
creditor,  on  default  of  payment,  majr  bring  his: 
action,  and  is  pot  boand  in  the  first  instance  to 
resort  for  satisfaction  to  the  property.  Eider  v. 
fiuuse,  15  Wend.  218.     . 

53.  Aasumpdt  will  not  lie  upon  a  note  of  a 
corporation,  to  which  the  corporate  seal  is 
alTixed ;  and  if  account  upon  such  note  be  joined 
with  tbemoAey  counts  in  .4is»ump9it^  Ae  judg- 
ment ivill  bo  arrested.  Sitelt  r.  The  oSiwtgo 
Cutton  Mifwfaeturing  Qnftpony,  15  Wend.  265. 

63.  Where  a  contract  is  entered  into  between 
two  parties,  the  object  of  which  is  to  violate 
the  provisions  or  the  spirit  and  policy  of  a 
public  statute,  and  one  paye  money  to  the  other 
in  furtherance  of  such  con  tracts  and.  the  con- 
tract is  in  nart  execated  by  the  accomplishment 
in  part  of  the  original  <]eBign,-1eaviogf  however,* 
a  portion  of  the  money  advanced  unexpended,  an 
action  will  not  lie  to  recover,  back  the  unex- 
pended balance.  Perkin$  v.  Garvige^  15  Wend. 
412.  V  , 

54.  Where  a  carriage  built  by  a  mechanic  in 
pursuance  of  a  contract  is  tendered  to  the  opis- 
torner,  and  on  bis  refnsal  to  accept  and  pay  for 
it,  it  is  left  in  charge  of « third  person,  of  which 
the  customer  has  notice;  the  mechanic,  instead' 
of  selling  it  for  what  it  may  bring,  and  suing 
for  the  difference^  may  forthwith  bring  his  ac- 
tion, declaring  upon  the  contract,  and  averring 
a  delivery,  and  is  entitled  to  recover  the^price 
a^rreed  upon  between'  the  parties  at  the  time 
of  the  contract.  SfimetU  v.  Smithy  15  Wend. 
493. 

55.  A  contract  for  the  benefit  of  a  Mri  per- 
son, made  without  his  knowledge  or  authori^, 
is  a  binding  contract  On  the  promisor;  and  if 
subsequently  adopted  by  him  for  whose  beiiefit 
it  was  made,  it  inay  be  enforced  by  him.  Bridge 
V.  Niagara  Ins»  Oomparh/  1  Hall,  247. 

56.  A  bettor  who  has  deposited  money  in  the 
hands  of  a  stakeholder,  upon  the  event  of.  a 


trottiaff  match,  cannot  feeover  it  back  by  an  aio- 
tion  of  indebUatua  anumpdt.  The  transaction 
being  iUeffal,  no  action  can  be  attained  by  the 
common-  law  for  any  cause  growing  out  of  it. 
M'Keon  v.  CakerJy,  1  Hall,  300. 

57.  But  by  the  fifth  section  of  the  act  to  pre- 
vent horse-racing,  (1  R.  L,  p.  222.)  any  person 
who  has  paid  money  upon  the  event  of  a  race 
may  recover  the  same,  in  like  nianner  as  is  pro- 
vided in  the  second  and  third  sections'  of  ^*^  the 
act  to  uevent  excessive  and  deceitful  gaming.** 
(1  R.  L.  15^^)  By. the  ae^nd  section  of  wis 
act,  any  person  losing  at  any  game  any  sum 
above  $25,  and  payiaf  the  sane,  may  at  any 
time  recover  it -back  df  the  winner  by  an  action 
of  debt  founded  on  the  act.  As  the  remedy 
afforded  to  .the  loser  is  proyided  by  statute,  ia 
pursuing  that  remedy,  tlie  forms  apd  limitations 
prescribed  muSt  be  observed,  and  »  general  ac- 
tion of  auumpait  will  not  lie.    Ibid. 

58.  The  ptaintiiTs,  as  the  holders  of  certain 
notes  -or  memoranduiiis,  payable  to  bearer* 
brought  an  action  of  ataumpsit^  to  recover  their 
amount.  At  the  trial,,  the  defendant  offered  to 
show  that  the  notes  were  given  for  a  considera- 
tion, made  unlawful  by  an  act  of  Congress ;  but 
he  offered  no  evidence  io  prove  that  the  plain- 
tiffs were  acquainted  witb  the  consideration  for 
which  the  noies'Vere  given*  Ife^  that  as  the 
act  of  Congress  did  not  make  the  notes  void^  the 
evidence  offered  by  the  defendant,  to  defeat  the 
recovery,  waS'  inadmissible.  Gauid  v«  jirmf 
strongj  2  Hall,>fi66.  . 

59.  The  declaratbn  in  this  ease  eontained 
seven  special  counts,  the  second  of  which  set 
forth  that  an  .action  had  been  consimenced 
against  the-plftintiff  relative  to  a  sale  of  <cotton, 
made  by  him  aa  the  agent  and  fiictor  of  certain 
persons  residing  in  Alabama,  who  were  Jtable 
to  indemnify  the  plaintiff  against  the  conse- 
<|uences  of  isttch  sale;  and  tha^  the  defendants, 
in  consideration  oTa  sum  of  money  paid  to 
th^m  by  the  plaintiff,  at  the  request  of  his  prin- 
cipals in  Alabama,  promised  to  indemnify  him 
against  said  action.  It  then  averred  tiiat  a  judg- 
ment had  been  recovered  against  the  plaintiff, 
the  amount  of  which  he  had  been  compelled  to 
pay,  and  that  the  defendants  had  never  indem- 
nified him,  &c.  Kneeknd  v.  Bogen^  2  Hall, 
579. 

60.  The  defendants  pleaded  the  general  issue 
to  the  whole  declaration^  and  four  tpeUal  pka» 
to, the  fiifit  seven  counts,  alleging  in  sub^ 
stance  -that  the,  judgment  eomplained  of  was 
obtained  upon  the  ground  that  in  the  sale  of  the 
cotion  the  plaintiff  had  been. guilty  of  a/mudL 
Upon  demurrer  to  these  pleaa,  it  was  hM,  that 
there  was  nothing  unlawful  In^fae  contract  set 
forth  in  the  declaration,  and  ^hat  the  pleas  were 
no  answer. to  the  second  count.    Ibid. 

IL  WhaieonaidtraUtmvnUmppdrtananampnt* 
(a)  Benefit  to  the  drfendani. 

61.  Possession  of  an  article  by  a  pereoa 
claiming  a  lien  on  it  (though  such  claim  be  un- 
founded) is  a  sufficient  consideration  to  support 
a  promise  by  the.assignee  of  such  .article  to  the 
claimant,  to  pay  a  debt  due  to  him  from  the 
assignbri  if  poasessidn  be*  given  to  the  assi^ee 
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in  pofsaanee  of  tlie  promifle.   Oardiner.Y.  Hop- 
Hn»^  5  Wend.  33. 

62.  Thepo9$e»»(m€fland$  is  an  interest  which 
may  be  the  subject  of  a  sale,  and  therefore  js 
an  adequate  consideration  to  support  a  promise 
for  the  price  thereof.  Parker  ▼•  CVone^  6  Wend. 
647. 

63.  If  the  consideration  be  past  at  the  time 
of  the  promise,  the  act  done,  which  is  the  con- 
sideration of  the  promise,  must  be  stated  to 
have  been  done  ypan  the  request  of  the  party 
promising.    Ikid, 

(b)  Submiaion  to  arbttratton, 

64.  Where  a  person  resident  here  execnted  a 
power  of  attorney  to  another  also  residing  here, 
to  obtain  possession  of  an  estate  in  the  West 
Indies,  consisting  of  real  and  personal  property 
belonging  to  the  constituent,  to  comrert  the 
same  into  money,  and  pay  over  the  proceeds ; 
and  'the  parties  entered  into  an  agreement, 
whereby  the  attorney  corenaiited  faithfully  to 
execute  the  trust  at  his  own  proper  cost  and 
chorees,  and,  if  nnsiuocessful,  to  charge  nothing 
for  his  services  and  expenses ;  and  the  consti- 
tuent covenanted  that  the  attorney  should  be 
Temunerated  and  paid,  on  his  realizing  the  pro- 
perty and  paying  over  the  same,  sucn  amount 
or  sum  of  money  as  should  be  adjudged  and 
considered  by  two  individuals  named  in  the 
agreement  a  just  and  fair  compensation  for  his 
time,  trouble,  and  risk;  and  the  attorney  ob- 
tained possession' of  the  .property^  disposed  of 
the  same,  and  paid  over  the  proceeds  betore  the 
death  of  the  constituent;  after  which  an  award 
was  made  by  the  parties  named  in  the  agree- 
ment, that  the' administrators  of  the  constituent 
should  pay  to  the  attorney  a  certain  sum  as  a 
just  compensatioh .  for  his  time,  trouble,  risk, 
costs,  and  charges  in  the  business ;  it  was  held, 
that  the  amount  ihus  awarded  was  recoverable 
under  a  count  of  quantum  meruit ;  the  agreement 
having  beea  substantially,  althou|rh  not  lite- 
rally, performed  on  the  part  of  the  attorney. 
IPIrUire  ▼.  J/hrris' Mministrai^frs,  14  Wepd.  90. 

65.  It  VMS  further  held,  that  the  stipulation 
in  respect  to  the  compensation  was  not  in'  the 
natare  of  a  mibmi»ion  to  arbitration^  but  a  cove- 
nani'  to  secure  compensation,  and  was  not 
affected  by  the  death  of  the  constituent.    Ibid. 

III.  JSssumpsit  on  an  express  promise, 

^6.  In  an  action  for  use  and  oecupettion,  the 
plaintiff  may  avail  himself  of  aa  agreement, 
not  under  seal,  whereby  a  rent  certain  is  fixed, 
to  regulate  the  amount  of  recovery ;  and 
although  the  plaintiff  has  not  declared  upon  the 
agreement,  and  claims  generally  to  recover  for 
use  and  occupation,  the  defendant  is  not  at 
liberty  to  give  evidence  of  the  value  of  the  pre* 
mises  occupied,  to.  reduce  the  recovery  bolow 
the  sum  stipulated.  Williams  v.  Sherfnan,  -7 
Wend.  109. 

67.  Where  parties  aajeed  to  pay  a  printer 
the  cost  of  publishing  a  work,  and  to  be  rer 
sponsible  for  one  hundred  copies  if  the  author 
snonld  fail  in  paying  after  three  months  Orom 
the  delivery  of  the  books,  ^d  the  author  sub- 
sequently  directed  only  eight  hundred  oopies  to 
be  printed ;  it  toas  heldt  tl^t  the  printing  of  one 


thousand  copies  was  not  tteondition  precedent  to 
a  right  to  recover ;  that  the  specification  of  the 
number  of  copies  limited  the  responsibility  of 
the  contractors,  but  did>  not  impose  the  obliga- 
tion to  print  the  whole  number,  if  the  author 
dispensed  with  a  part;  and  that  the  direction  to. 
publish  a  less  number  was  not  a  violation,  but 
a  contemplated  modification,  of  the  contract. 
KembU  V.  fVallis  et  al.  10  Wend.  374« 

68.  A  contract  stated  in  a  special  count  of  a 
declaration  in  referenoe  to  a  mortfirage  executed 
to  A.  is  not  supported  by  proof  of  a  contract  re- 
lating to  a  mort^rage  executed  to  A.  and  B.; 
but  a  claim  arising  under  such  contract  may, 
however,  be  recovered  under  the  money  counts, 
although  there  be  a  bill  of  particulars,  referring 
to  the  contract  as  set  forth  in  the  special  count 
of  the  declaration ;  the  strictness  governing  in 
relation  to  a  Special  count  does  not  prevail  in 
reference  to  a  bill  of  particulars.  Hess  v.  Fox^ 
Executor  tf  Ibx^  10  Wend.  436. 

69.  A  party  may  recover,  under  the  common 
counts  in  assumpsit^  for  the  stipulated  price  due 
upon  a  special  contract,  not  under  seal,  where 
such  contract  has  been  executed.  Fseter  v. 
Heath,  11  Wend.  477.  . 

70.  Interest  is  reeoveiable  from  the  time  of 
the  commencement  of  a  writ  for  the  recovery 
of  the  amount  due~for  work  done  under  a  special 
contract.  •  Ibid. 

71.  It  is  no  objection  to  a  recovery  in  assump' 
sit  that  the  indebtedness  of  the  defendant  is 
double  the  amount  of  damages  claimed  in  the 
declaration ;  provided  that  the  sum  certified  in 
favour  of  the  plaintiff  does -not  exceed  such  da- 
mages.   Ibid. 

12.  W^here  cotton  is  bought  to  be  shipped 
to  a  foreign  market,  and  the  whole  price  is  paid 
by  the  purchaser,  but  the  vendor  agrees  to  re- 
tain- an  interest  to  the  amount  of  one-half  of  the 
cotton,  which  by  the  agreement  of  the  parties 
is  to  be  consigned  to  the  correspondents  of  the 
purchaser  at  we  foreign  port,  and  returns  to  be 
made  to  him ;  the  cotton  having  been  sold  at  a 
foreign  maricet  at  a  loss,  the  vendor  is  liable  to 
the  purchaser  for  his  proportion  of  the  loss  in  an 
action  at  laWi'  although  no  balance  has  been 
struck  between,  and  there  has  been  no  promise 
to  pay.    Peltier  v.  SewaU,  13  Wend.  386. 

73.  The  plaintiff  in  such  case  is  entitled  to 
recover  under  the  common  counts,  and  is  not 
bonnd;to  declare  specially.  The  account  sales 
rendered  by  the  consignees  Aay  be  mad  in  evi- 
dence, they  being  the  eommotf  agents  of  tlie 
parties.    Aid. 

IV.  Jissumpsit  on  an  implied  promise. 

(a)  When  a. party  may  recover  on  an  implied 
promise,  notwithstanding  an  express  agreement. 

74.  Where  a  party:  cqntracted  tp  do  a  piece 
of  work  within  a  stipulated  timer,  and  a  provi 
sion  was  contained  in  the  contract  that  a  portion 
of  the  work  should  not  be  done  until  directions 
were  given  by  the  other  party,  and  by  the  omis 
sion  to  give  such  directions,  the  performance 
of  the  contract  within  the  stipulated  time  was 
prevented^  though  the  work  was  subsequently 
completed,  but  at  an  enhanced  expense,  it  was 
hetdj  that  the  contractor  could  recover  compen* 
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sation  for  sneh  extra  expense.    Dubois  t.  Dela- 
ware and  tiudaon  Canal  Company ^  4  Wend.  386. 

75.  Though  there  have  been  a  special,  agrree- 
ment,  a  plaintHf  may  recorer  on  a  qxiantwm  me- 
Tuit  for  work  done,  where  the  evidenee  is  saffi^ 
eient  -to  warrant  the  plaintiff ^s  action  on  the 

general  count,  supposing  no  8|[fecial 'agreement 
ad  been  laid  in  tne  declaration ;  bat  in  such 
case,  the  ter*ns  of  tfab  apecial  agreement  regu- 
late the  compensation.    Undi 

76.  Where  work  is  done  under  a  special  con- 
tract, and  there  is  a  deviation  fnmi  the  original 
plan  by  the  consent  of  the  parties,  so  far  as  it 
can  be  traced,  the  contract  is  to  be  the  role  of 
payment;  but  for  the  extra  labour,,  and  any  ad- 
ditional expense  incurred  in  consequence  of  the 
work  beingdene  under  disadvanta^ous  circum- 
stances, occasioned  by  the  opposite  party,  the 
oontractor  is  entitled  to  recoyer  under  a  ijuanimn 
meruit.    Ibid,  .      -   •  ^ 

77.  Where  a  written  contract  for  excaTatinff  a 
canal  makes  no  proTisjpn  for  a  certain  kinaof 
excavation,  and  it  appears  to  have  been  under-^ 
stood  by  the  parties  that  it  was  not  embraced 
by  the  contract,  which  provides  a  rate  of  pay- 
ment for  the  work  therein  mentioned,  the  oon- 
tractor may  recover  for  such  extra  work  upon 
a  quantum  meruit^  whatever  he  can  show  the 
the  work  was  worth.  Dubois  v.  The  Delaware 
and  Hudson  Canal  Company^  13  Wend.  334. 

78.  Where  by  such  contract  it  was  stipulated 
that  an  engineer,  to  be  selected  by  the  canal 
company,  should  estimate  the  value  of  any  ex- 
tra work  caused  by  an  alteration  of  the  line  .of 
the  canal,  and  determine  everr  other  questioii 
necessary  to  the  adjustment  and  final  settlenient 
of  the  contract,  his  decision  to  be  final  arid  con- 
clusive between  the  [^rties,i<  was  heid^  that 
the  estimate  of  the  en^neer  of  the  value  of  such 
work  was  not  conclusive  upon  the  contractor. 

79.  Where  a  carpenter  agrees  to  build  a  house 
according  to  a  certain  plan,  for  a  specific  sum, 
and  the  plan  is  abandoned,  so  that  it  is  impos- 
sible to  trace  the  contract  in  the  work  done, 
the  measure  of  compensation  is  the  Value  of  the 
work  as  if  no  contract  had  been  entered  into, 
HoUingshead  v.  A&ctier,  13  W«nd.  276. 

.  80.  Where  such  a  coniraot  has  been  only  par-^ 
tially  set  aside,  t/seeiM,  that  4o  far  aa  the  work 
was  done  according  to  the  special  contract,  the 
compensation*  would  be  regulated  by  the  -coa-^ 
tract.  / 

81.  Where  a  master,  entitled  to  the  services 
of  a  negro  boy  bom  a  slave,  omitted,  in  compli- 
ance with  the  act  in  such  cases,  to  file  a  certifi- 
cate in  the  form  preseribed,  and  the.  servant 
remained  in  the  service  of  the  master  nearly 
three  years  after  he  was  entitled  to  a  release 
from  servitude,  and  it  appeared  that  the  services 
of  the  servant  had  originally  been  purchased 
by  the  master.at  the  request  of  the  servant;  it 
was  held^  that  the  servant  could  not  maintain 
an  action  against  the  roaster  for  his  work  and 
labour ;  piere  being  no  contract,  eitlier  express 
or  implied,  to  pay  for  suc^  services.  Griffin  v. 
Potter^  14  Wend.  209. 

82.  Where  there  is  an  entire  contract  for  the 
performance  of  any  particular  service,  the  party 
contracting  to  do  the  service  failing  in  fulipen^ 
formanee  a  not  entitled  to.  sustain  an  action  for 


a  part  performance,  SiekU  v.  Pattison,  14  Wend. 
257.    . 

83.  Where  there  is  a  part  performance,  and 
by  the  terms  of  the  contract  payment  may  be 
demanded  for  the  same,  an  action  lies.  In  such 
casor  however,  the  other  party  may  give  evi- 
dence of  damages  sustained  in  consequence  of 
the  non-performance  of  the  residtte  of  ^e  con- 
tract, in  diminution  or  even  extinguishment  of 
the  claim  made  against  him  f  but  he  cannot,  in 
an  action  agaiast  him,  have  a  balance  ecrtified 
in  his  favour  for  money  paid  on  account  pf  the 
services  done,  nor  for  damages  sustained  by 
reason >of  the  non-performance  of  the  contract; 
his  remedy  is  by  action  against  the  other  party 
to  recover  damages  for  the  violation  cf  the  con- 
tract.   Ibid, 

(b)  Goods  sold. 

84.  The  plaintiffs  sold  the  defendant  a  quan- 
tity of  timber,  and  havkiff  presented  their  ac- 
count for  ihe  same  to  the  defendant  on  the  28th 
day  of  May,  1828,  at  five,  P.  M^,  received  hi9 
check  on  the  Franklin  Bank  in. thecity  of  New 
York.  At  half-past  ten,  A.  M.,  the  nextjday,  the 
bank  was  prehioitod  from  making  any  payihents 
by  an  injunction  out  of  Chancery^  and  the  check 
was  consequently  never  presented.  In  an  ac- 
tion by  the  .holders  against  the  drawer  of.  the 
check,  it,  was  held-  that,  the  plaintiffs  might, 
under  thete  circumstaneeSi  waive  the  check 
altogether,  and  recover  the  value  of  the  timber 
iE  an  action  of  indebitaUts  assumpsilh  Owfls- 
well  an^  Wing  v.  Loveit^  1  Hall,  56. 

85.  The  pUintiffs  ^auctioneers^  sold  to  the 
defendants  a  quantity  of  goods,  oy  auction,  to 
be  paid  for  in  an  improved  eivdorsed  note,  at  six 
months.  The  nlaintiffs,  haying  delivered  the 
ffoods^  demandea  the  note,  which  being  refused, 
they  immediately  commenced  an  action  for  goods 
aold  and  delivered.  The  defendants  jbntended 
that  the  action  should  have  been  apecial,  for  the 
noQ-delivexy  of  the  notes,  and  that  indebitatus 
assumpsit  would  not  lie  until  thejgedit  had  ex- 
pired; Held^VazX  the  sale  and  delivetv  of  the 
goods  were  conditional,'  and  that  the  plaintiffs, 
upon  the  non-compliance  with  the  conditione  of 
sale  by  the  defendants, .  iniglii  reclaim  their 
goods,  or  treat  the  sale  as  an  absolute  one,  with- 
out credit,  and  bring  their  action  for  the  price 
without  delay.  Cor  lies  et «/.  v.  Gardnef^  2  Hall, 
346.. 

(c)  Money  pd 

86.  Advahcee  of  money  by  one  maihfor  another 
without  an  express  or  implied  authority  from 
the  latter,  will  not  bind  hii|i  ti>  pay.  Per  Cblden^ 
Senator,  Men*s  Glass  Daetory  v.  Rent^  5  Cow. 
687; 

87..  WhM  money,  &c.,  is  received  upon  or 
in  consequence  of  illegal  contract,  bqth  parties 
being  in  pari  delieto^  it  cannoU>e  recoverea  back. 
Buri  V.  Plaee^  6  Cow.  431.  - 

88,  An  action  for  money  paid,  laid  ont^  and 
expended,  will  lie  at  the  suit  of  an  endorsee  of  a 
promissory  note  against  an  endorser  for  money 
paid  on  a  lodgment  obtained  a^inst  Uie  former 
by  (be  holder  of  the  note,  although  such  ^y- 
ment  in  but  in^  part  satislbction  of  the  debt ;  and 
such  snit  will  lie  for  every  payment  made  in 
good  faith^  and  with  the  mw.^^  intention  of 
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reduciDg  or  extlnfi^ishing  the  debt.    Butler  V. 
Wrigki,  2  Wend.  369. 

89.  Where  A.  agreed  to  funiish  B.  t  certain 
Bomber  of  balea  of  cotton  towards  completing 
the  cargo  of  a  Tesael  bound  to  a  foreign  port, 
pro?id^  B.  advanced  the  full  price  of  the  cot- 
ton, the  shipment  was  to  be  made  one^half  on 
aecoont  of  A.,  and  on  return  of  sales  cominff  tp' 
hand,  A.  was  to  receive  his  share  of  the  profits, 
or  to  pa^  his  ah«e  of  loss ;  the  shipment  having 
been  made  aiMi  a  loss  incurred,  it  wot  heki^  that 
an  action  for  moMj  naid  would  not  lie  against 
A.^  and  that  B.  could  onlj  recover  in  an  action 
on  the  special  Agreement.  PeUi$r  v.  Sewail^  3 
Wend.  369. 

90.  The  own^r  of  propertjr  in  tife  possession 
of  a  tenafd  of  demised  premises,  may  boy  it  on 
a  sale  of  the  same  as  a  distress  for  rent,  and 
bring  his  action  for  money  paid  against  the 
tenant.     JVelU  v.  Part^^  7  Wend.  1 19. 

91.  And  such  action  was.iketf  to  lie  against  a 
joint  tenaiit  of  the  premises,  although  he  had 
no  interest  in  the  contract  under  which  his  co- 
tenant  became  possessor  of  the  property  sold, 
the  JfntU  HmBihty  being  adjndgea  to  rest  upon 
the  net,  that  their  joint  property  was  benefited 
by  the  payment  of  the  rent.    Ibid, 

92.  Where  several  are  liable  for  woik  done 
for  their  benefit,  and  a  payment  is  made  to  their 
creditor  by  a  third  person  at  the  request  of  one 
of  the  debtors,  an  aotton  lies  against  all  for 
money  paid  to  their  nse.  7Vade8>nan*s  Bank 
r,  AUor  et  oL  11  Wend.  87. 

(d)  Work  and  hbouu 

93.  Where  one  purchased  the  thne  of  a  negro 
till  he  was  28,  for  a  valuable  and  full  considera- 
tion^  both  the  negro  tod  vendee  supposing  that 
he  was  bound  to  serv^  that  lengUi  of  time, 
though  the  neffro  was,  in  fact,  a  freeman,  no 
action  lies  at  his  suit  against  the  vendee  for  his 
nerviees.    Livingttmi  v.  Jeketton^  5  Cow.  531. 

94.  Under  such  circumstances,  the  law  will 
not  imply  a  promise  to  pat-  for  the  services. 
Jlnd. 

95.  Where  work  is  done  by  one  for  the  ben^ 
fit  of  another,  with  his  knowledge  and  approba- 
tion,  the  law  will  imply  a  promise  to  pay  for  it, 
unless  it  appear  that  there  was  an  understanding 
that  no  compensation  ahould  be  given;  but 
where  there  is  such  understanding,  the  law  will 
not  imply  a  promise.    Ibid. 

96.  A  party  furnishing  necessaries  for  one 
whom  another  person  is  undier  a  legal  obliga* 
tion  to  maintain,  may  recover  in  assumptit  from 
8uch  person  for  the  articles  so  furnished,  /br- 
syih  V.  Gansan  etal.    5  Wend.  558. 

97.  A  eommiUet^  appointed  at  a  public  meeting 
to  cany  into  effect  the  objects  of  that  meeting, 
are  responsible  to  workmen  for  labour  performed 
by  them.  The  workmen  are  not  bound  to  look  for 
compensation  to  the  individuals  composing  that 
meeting.    M^Cartee  v.  Chamber*,  6  Wend.  6|9. 

98.  u  there  be  a  special  agreement  under  seal 
to  do  work,  and  it  be  done,  but  not  pursuant  to 
the  agreement,  either  in  point  of  time  <Nr  in  any 
other  respect,  the  party  who  did  the  work  may 
rwover  on  the  common  count  in  aaeumpeit  for. 
work  and  labour.    Jtwelir,  Schroppel,  4  Cow. 


90.  If,  when  the  Ume  of  performance  arrives 
in  such  case,  the  party  goes  on,  with  knowledge 
and  assent  of  his  employer,  to  complete  the  work 
subsequently,  this  is  evidence  of  a  promise  to 
pay  for  the  work.  So  if  he  do  not  object. 
Ibid. 

100.  And  it  is  no  objeetibn  to  his  bringing 
asnuimni,  that  his  employer  had  previously 
sued  him  in  covenant  for  not  performing  in  time, 
and  recovered  damages.    Ibid* 

101.  The  workman  cannot  maintaih  covenant 
unless  he  perform  the  work  strictly  within  the 
time.    Ibid. 

I  OS.  'When  the  terms  of  a  special  agreement 
are  performed,  a  duty  is-  raised  for  which  a 
general  indebikUtM  'omumpsit  will  lie;  but  as 
k>ng  as  the  special  contract  remains  unrestiinded 
or  unperformed,  the  parfy  cannot  recover  under 
the^common  counts.    Ibid.     - 

(e)  3^>nejjf  had  and  reeeivedi 

103.  T.,  having  title  tclind  held  in  posses- 
sion by  others,  made  an  agreement  not  void  for 
champerty  or  maintenance,  in  consideration  of 
H.*s  agreeing^  to  furnish  pecuniary  assistance 
about  recovering  the  land,  that  he  would  con- 
vey one-fourth  of  the  land  which  should  be  re- 
covered to  H.  T.  appointed  B.  his  attorney  to 
conduct  suits  for  the  recovery  of  the  land ;  the 
suits  were  finally  compromised  by  T.,  who 
conveyed  to  the  possessors  by  various  deeds 
executed  by  B.  as  his  attorney,  which  deeds 
acknowledged  the  receipt  of  the  eonstderation 
money.  Held,  that  an  action  for  money  had 
and  received  would  lie  aeainstT.,  if  he  had  re- 
eeived  the  money  in  behalf  of  H.,  for  one-fourth 
of  the  money  so  received  bj  T. ;  but  B.  having 
received  the  money,  the  action  would  lie  against 
him.     Thaiheimer  v.^  Brinekerhoff^  6  Cow.  90. 

104.  Where  I.  sold  a  note  to  T.  and  guaran- 
tied the  payment,  the  note  to  be  sued  in  the 
name  of  the  payee,  one  O.  T.,  who  died,  and  J. 
became  his  administrator,  and  T.  in  J.*s  name 
sued  on  the  name,  and  obtained  judgment  against 
and  imprisoned  the  maker;  and  then  I.  compro- 
mised with  him,  taking  notes  with  good  soretiea, 
and  discharginflr  him  Trom  imprisonment;  and 
then  I.  received  the  money  on  the  last  notes, 
all  which,  except  receiving  the  money,  was 
more  than  six  years  before  suit,  but  the  money 
was  received  within  six  years;  held,  that  1. 
was  liable  to  T.  as  for  money  had  and  received, 
and  that  the  claim  was  not  barred  by  the  statute 
of  limitations.  *  7\tckery.  /ms,  6  Cow.  193. 

105.  Where  the  money  was  paid  on  \ judg- 
ment of  a  Court  of  Common  Pleas,  whicti  was 
afterwards  reversed  on  error,  heldn  that  it  might 
be  re<;overed  bjick  in  an  action  of  indthitattu  oi" 
iumptit  for  money  had  and  received.  Clark  v. 
Finney,  6  Cow.  297. 

106.  Taking.a  pmmiMory  note  as  i^ayment  of  an 
execution  and  enaunitiff  it,  satiafied  with  the  consent 
of  the  plaintiff,  !•  equivalent  to  the  payment  of  money, 
though  the  note  be  not  negotiable ;  and  the  amount 
of  such  a  note  will  be  reined  as  money,  in  an  action 
ibr  money  had  and  received,  on  a  revernu  of  the  iodc^ 
ment  upon  which  .the  execution  issued.    /MdL 

106*.  Property  paid  or  received  as  money  will  sup- 
port the  adton  Ibr  money  paid,  or  had  and  received, 
the  same  as  if  money  itself  had  been  paid  and  receiv- 
ed.   Airm  it  v.  Wilwn,  7  Cow.  663. 

107.  Where  money  is  advanced  upon  a  oon- 
tfact   which    is    matum    prohibitum    merely,   it 
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aeems  Uiat  it  may  be  feeoTered  back  by  an  ac- 
tion proceeding  under  a  disaffirtiiance  of  the 
contract.     Utica  Ins,  Cb.  t.  JRpp^  8  Cow..  SO. 

108.  To  deprive  a  jiarty  oi  his  action  for 
money  paid  Toiuntmly  beyond  what  is  due  on 
the  ground  of  knowing  that  it  was  not  due,  it 
must  q>pear  that  it  was  paid  with  a  full  know- 
ledge that  it  ought  not  to  be  4>aid.  Waiie  t. 
LeggeUy  8  Cow.  195. 

109.  That  the  part^  paying  had  the  means  of 
knowing  this,  and  niignt  nave  availed  of  those 
means  by  a  careful  .attenttoa  to  the  state  of  ac- 
counts and  transactions  between  him  and  the 
creditor,  is  no  answer  to  the  action;  provided 
thm  be  in  fact  a  misteke.in  the  payment.  Ibid, 

110.  For  the  circumstances  ia  evidence  npon 
which  such  mistake  may  be  inferred,  see  the 
cases  and  opinions  of  the  Court.    JUd, 

111.  To  warrant  a  recovery  as  for  m^ney 
had  and  received,  paid  und^r  a  special  contract, 
(e.  g,  a  contract  to  convey  land,)  a  strict  per- 
formance must  be 'Shown  by  the  plaintiff,  the 
same  as  if  he  had  sued  on  die  special  contract 
itself,  unless  the  contract  has  been  expressly  re- 
scinded, or  impliedly  so,  as  b^  nodiing  having 
been  done  under  it  for  a  long  time,  or  the  party 
sought  to  be  charged  having  acted  inconsistent 
with  it.     Green  v.  Gnefh  9  Cow.  46; 

112.  Thus  where  a  party' covenanted  to  pay 
money  for  land  by  instalments,  in  completing 
which  he  was  to  have  a  dcxMi,  and  he  took  pos- 
session and  continued  it  for  some  time,maxin^ 
partial  payments,  but  finally  failed  to  pay,  and 
the  vendor  took  possession,  in  an  action  for 
money  had  and  receiyed  to  recover  back  the 
money;  foiU,  that  it  would  not  lie.    Ibid. 

113.  And  the  covenant  to  pay  being  inde- 
pendent; heldj  no  breach  that  the  defendant 
had  never  any  title  to  the  land ;  for  nen  eonatat 
had  the  plaintiff  paid,  that  the  defendant  mi|rht 
not  have  procured  a  title  and  conveyed.    Ibid, 

114.  Where  monev  is  paid  with  a  full  know- 
ledge of  the  facts  and  circumstances  upon  which 
it  is  demanded,  or  with  the  means  of  such  know- 
ledge, it  cannot  be  recovered  back  upon  the 
ground  that  the  party  si^posed  he  was  bound 
m  law  to  pay  it,  when  in  truth  he  was  not.  He 
shall  not  be  nermitted  to  allep  his  ignorance  of 
the  law ;  and  it  shall  be  considered  a  t^Dluntary 
payment,     darke  V.  Duteher,  9  Cow.  674. 

115.  Thus  where  a  tenant  paid  rent  to  his 
landlord  at  the  rate  of  .JS4  14<.  currency,  for 
£U  10s.  sterling,  ther  rent  b^n?  reserved  in 
sterling  mgney ;  Aa/cf,  that  he  cotud  not  recover 
bade  the  excess.    Ibid, 

116.*  A.  and  B.. enter  into  an' agreement  that 
A.  shall  become  special  bail  of  C.  (sued  with 
D.,  partners  in  tnide)  in  a  certain  suit  against 
him,  and  that  A.  and  B.  will  equally  bear  and 
pay  the  losses  and  damages  which  may  be  sus- 
tained in  consequence  of  A.  becomincr  such  bail. 
8ubsec(uent1y  A.  pays  the  amount  of  the  judg<r 
ment  in  the  suit,  and  B.  contributes  the  half  of 
it;  and  afterwards  A.  receives  from  P.  (C.*s 
partner)  the  sum  which  \he  had  advanced. 
JleU^  that  in  an  action  for  money  had  and  re- 
ceived, B.  could  recover  fnm  A.  the  half  of 
the  sum  which  he  so  received.  Smith  et  at,  v. 
jKdb,  1  Wend.  203. 

117.  An  action  for  money  had  and  received 


lies  in  general,  for  itnoiiey  which,  ear  emio  ei  bono^ 
the  defendant  ought  to  refund,  as  for  money 
paid  by  mistake;  out  the  mistake  which  entitles 
a  party  to  sustain  this  action  must  be  a  mistake 
of^faet.  If  the  law  only  was  mistaken,  the 
rule  applies  that  igiwrantiu  juri$  4iim  exeumt, 
Mowttii  et  ai.  v.  Wrt^A/,  1  Wend.  356. 

118.  Jiananptit  for  money  had  and  received 
Biay  be  ihaintained  by  one  tenant  in  common 
against  another,  where  one  receives  the  whole 
amount  of  damages  assessed  for  the  land  owned 
in  common,  taken  for  the  construction  of  the  Erie 
canal ;  and  where  a  receipt  for  the  money  was 
pTodnced,  and  the  identity  of  the  farm  concki- 
sively  shown;  itw^as  held  unnecessary  to  pro- 
duce the  appraisers*  books  of  entries  to  show  a 
description  of  the  premises.  Brinekerhoff  et  aL 
V.  Wemptt^  1  Wend.  470. 

119.  Juumpait  for  money  had  and  received 
will  lie  by  an  endorser  of  a  note  against  the 
holder,  to  recover  back  money  paia  under  a 
judcment  against  such  endorser,  where  the 
holder,  previous  to  the  payment,  makes  an  ar- 
rangement with  a  prior  endorser,  by  which  he 
discneiges  him,  or  enters  into  a  covenant  not  to 
sue  him.    Brovm  v^  WiUiam$,  4  Wend.  360. 

120.  Juumpiit  for  money  had  and  received 
wasJke/tf  to  lie  wliere,  on  a  settlement  and  de- 
livering up  of  a  bond  and  mortgage,  the  obligor 
was  credited  with  a  year's  interest  which  had 
not  been  paid.     TVnj/ar  V.  1%^  8  Wend.  561. 

121.  Where  A.  and  B.,  members  of  a  firm,' 
took  in  deposit  a  mortgage  as  securi^Tor  an  ad- 
vance made  by  them,  with  the  nnderstanding 
that  it  should  be  subseauently  assigaed  to  them, 
and  it  was  subsequently  assigrned  to  A,  alone^ 
but4h  consummation  of  the  origimd  agreement, 
and  A.*s  assignee  foreclosed  tlie  mortgage  and 
brought  in  ihe  mortgaged  properly  in  his  own 
name,  it  imw  held^  that  an  action  might  be  main- 
tained against  both  partners  for  the  avails  of 
such  s'alc  as  for  money  had  and  received,  and 
Uiat  the  party  depositing  the  mcrtgage  was  en- 
titled to  recover  the  amount  of  the  purchase 
money)  deducting  the  advance  made  to  him* 
Gilchrist  v.  Cunningham,  8  Wend.  641. 

122.  Jhsumpait  tor  money  had  and  received 
lies  to  recover  back  money  paid  on  an  execution 
issued  'on  a  satisfied  JudgmcnL  Witner  v. 
Bulklei/y  15  Wend.  321.  - 

123.  In  order  to  maintain  aaswnpnt  against 
two  trustees  jointly,  for  money  had  and  received 
to  the  use  of  the  eettui  que  trust ,  the  plaintiff  must 
prove  a  joint  promiaey  either  express  or  implied. 
As  each  trustee  is,  in  general,  answerable  for 
Ms  own  acts  only,  the  law  will  not  iniply  a  joint 
promise  on  the  part  of  both  to  pay  over  the 
money  in  their  hands  to  the  eestt^i  que  iruaiy 
from  uie  mere  fact  that  each  trustee  has,  for  him- 
self, separately  admitted  that  there  were  fiinds 
in  AftT  possession  equal  to  the  amount  of  the 
plaintiff 's  daim.  JDe  Ibreat  v.  Jetpett  and  Par^ 
M>ftf,  2  Hall,  130. 

124.  The  plaintiffs  in  this  case  bebig  cieditoYs 
of  C.  and  D.,  (who  had  assigned  ^eir  property 
to  the  defendants  by  a  deed  of  trust  for  Uie  bene^ 
fit  of  certain  persons,  amon|r  whom  were  the 
l^aintifie,)  fAeA  a  bill  in  equity  against  the  de-i 
iendants.  The  defendanis'answeied  separately, 
and  each  in  his  answer  admitted  thaf'lie  had 
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received  funds  to  a  conaiderable  amount  out  of 
the  estate  assigned,  and  that  he  then  held  in  his 
hands  a  sum  equal  to  the  plaintKT^s  demand, 
which  he  professed  his  readiness  to  distribute 
according  to  the  terms  of  the  trust.     Ibid, 

125.  Upon  an  action  of  assumpsil  against  both 
trustees  for  money  had  and  received  to  the  use 
of  the  j^aintifls,  founded  upon  these  admissions, 
it  WM  hcldf  that  the  prooi  did  not  support  the 
declaration,  and  that  the  plaintiQTs  oomd  not  re- 
eorer,  unless  they  proveid  a  joint  promise  on 
the  part  of  both  defendants.    IbitL 


ATTACHMENT. 

I.  In  what  cases  an  aitachmeni  iffill  he  granted^ 

and  what  will  be  admitted  in  excuse, 
II.  Mule  to  show  cause,  attachment^  and  subse^ 
quent  proceedings, 

I.  In  what  cases  an  aitaehment  xoiU  be  granted, 
and  what  will  be  admitted  in  excuse. 

1.  To  warrant  an.  attachment  £br  not  paying 
costs  pursuant  to  a  rule  of  Court,  where  the 
eo8tB.«are  not  demanded  by  the  party  entitled  to 
them,  or  his'attorney,  the  power  to  demand  them 
should  be  exhibited  to  the  party  of  whom  they 
are  demanded.    Jackson  y.  Sackeit,  6  Cow.  38. 

2.  T(ie  sheriff  is  liable  to  an  attachment  for 
not  retaining  process  pursuant  to  a  rule,  though 
it  never  came  to  his  own  hands,  but  only  io  the 
hands  of  his  deputy.  People  ▼•  Brown^  6  Cow. 
41. 

3.  An  attachment  for  not  performing  an  award 
on  the  submission  being  made  a  rule  of  Court, 
cannot  go  till  the  rule  be  served  and  perform- 
ance demanded.    Ex  parte  tVallis,  6  Cow.  581. 

'  4.  An  attachment  for  non-payment  of  costs, 
ordered  by  rule,  will  not  be  granted  unless  a 
copy  of  the  bill  of  ccsts  be  served  at  the  time 
of  the  demand.  St.  John  ads.  Hubbardj  I 
Wend.  94. 

5.  If  a  defendant  take  possession  of  his  ffobds 
after  a  levy  upon  them,  an  attachment  will  not 
be  granted  a^nst  him.  The  sheriff  has  as. 
mnch  power  m  such  a  case  as  the  Court  can 
give  him.     The  People  v.  Church,  2  Wend.  262. 

6.  An  attachment  will  not  be  awarded  against 
those  who  continue  the  proceedings  after  the 
scrrice  of  a  certiorari  to  remove  them  from  the 
Supreme  Court  to  a  subordinate  tribunal,  if  the 
piTtj  who  obtained  the  writ  asked,  at  the  time 
of  the  granting  thereof,  for  a  stay  of  proceed- 
ings, which  was  refused.  Patchin  v.  The  Mayoty 
4'c.  tf  Brooklyn^  13  Wend.  664. 

7.  If  the  shcnflf  neglects  to  return  an  attach- 
ment by  the  return  day  thereof,  an  attachment 
may,  forthwith,  be  allowed  afifainst  him. '  And 
he  will  also  be  liable  for  the  damages  and  costs 
sustained  by  such  neglect«  The  People  v.  JSl- 
m$er,  3  Paige,  85. 

8.  The  amount  of  sheriff's  fees,  stated  in  the 
retam  to  an  attachment,  will  be  presumed  cor- 
rect until  the  contrary  is  shown.    Ibid. 

9.  When  there  are  conflicting  affidavits  in 
relation  to  the  alleged  -contempt,  vc  attachment 
may  be  issued  lo  bring  the- defendant  into  Court, 
•o  that  he  may  be  Examined  on  interrogatories 
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as  to  the  contempt,  and  to  enable  the  complain- 
ant to  compel  the  attendance  of  witnesses  to 
prove  the  facts.  M*  Curdy  v.  Senior j  4  Paige, 
378. 

II.  Rult  to  show  cause,  attachment,  and  subsC' 
quent  proceedings, 

10.  An  attachment  against  the  sheriff  for  not 
returning  an  execution  should  be  accompanied 
with  instructions  in  wliat  amount  •  to  take  a 
recognisance  for  the  defendant's  appearance. 
People  V.   Chapman,  1  Cow.  579. 

11.  And  if  these  instructions  are  not  given, 
the  coroner  is  not  in  fault,  though  the  penuty  of 
the  recognisance  b^  less  than  the  execution. 
Ibid. 

IS^  In  such  caae^  however,  Ahe  plaintiffs 
may  on  motion  proceed  by  an.  alias  attachment, 
if  the  sheriff  do  not-  appear  upon  his  recogni- 
sance.   Ibid. 

13.  But  the  Court  will  not,  a  the  same  time, 
allow  the  recognisance  to  be  prosecuted.    Ibid. 

14.  This  Court  cannot  control  the  effect  of  an 
attachment,  by  ordering  tbo  defendant  therein 
to  be  denied  the  gaol  libelee.  Jlnon.  ^2  Cow. 
689. 

15.  The  defendant  in  an  attachment  being  in 
custody  on  a  ea.  so.  before  the  attachment  was 
served,  the  Court  ordered  that  interrogatories 
should  be  administered  at  .the  gaol  by  a  com- 
missioner.   People  V.  Bully  5  Cow.  415. 

16.  Interrogatories  filed  on  the  return  of  an 
attachment  may  bo  amended  by  inserting  an 
additional  interrogatory.  People  v.  Brown,  6 
Cow.  41. 

17.  Where  costs  have  been  awarded  against 
a  bank,  a  rule  will  be  granted  on  the  cashier  to 
pay  them,  or  show  cause  why  an  attachment 
should  not  issud  against  him.  Wordcn  ads. 
Bank  of  Orange  CbuMy,  1  Wend.  -94. 

18.  A  person  attending  on  recdgnisance  enter- 
ed into,  on  being  served  with  an  attachment,  is 
entitled  to  his  discbarge  on  the  quarto  die  post^ 
if  interrogatories  are  not  filed*  "J*^  People  y. 
Ten  Eyck,  2  Wend.  617. 

19.  A  rule  to  ehow-  cause  why  an  attaohment 
should  not  issue  will  be  ordered  on  a  petition 
for  the  production  of  papers  to  enable  a  party 
to  declare.  Birdsall  ei  al,  v.  Pixly,  3  Wend. 
425. 

20^  If  an  attachmont  whieh  is  returnable  on 
a  particular  day  is  not  received  by  the  sheriff 
in  time  to  serve  it^  and  to  bring  the  defendant 
before  the  Court,  at  the  place  where  it  is  to  be 
held  on  the  return  day,  he  should  not  arrest  the 
defendant  on  the  attachment,  but  should  return 
it  iarde.    Stafford  v.  Brown,  4  Paige,  360. 

21.  When  the  sheriff  neglected  to  serve  an 
attachment  until  it  was  too  late  for  the  defend- 
ant to  appear  at  the  time  and  place  where  it  was 
returnable,  the  Court  set  aside  the  arrest  of  the 
defendant  on  the  attachnkont.    Ibid, 

22.  A  party  who  is  committed  to  gaol  on  a 
procept,  in.  the  natme  of  an  attachment  for  the 
non-payment  of  costs,  is  entitled  to  the  gaol 
liberties ;  but  he  is  not  ezemj^t  from  imprison- 
ment under  tjie  act  to  abolish  imprisonment  for 
debt,  and  to  punish  fraudulent  debtors.  Patrick 
V.  fTorruT,  4  Paije,  397. 

23.  The  order  lor  an  attachment  to  bring  the 
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defendant  into  Conrt,  to  answer  for  a  contempt, 
ahovld  not  contain  an  syndication  of  the  Conn 
^ai  h«  has  been  guilty  of  the  contempt.  It 
should  merely  direct  the  issuing  of  the  attach- 
ment, or  only  declare  that  it  appears  to  the  Court 
there  is  a  probable  cause  for  the  issuing  of  an 
attachment,  to  bring  the  defendant  bdore  the 
Court  to  answer  as  to  the  aUeg^d  contempt. 
WOrttiy  ▼.  Stnior^  4  Paice,  378. 

34.  In  a  proceeding  as  for  a  contempt  agwat 
%  party  to  tiie  suit  to  compel  the  appearance  or 
answer  of  a  defendant,  or  to  enforce  the  per- 
formance of  a  decree  or  order,  the  affidavits  and 
other  proceedings  as  well  after  as  before  the  order 
for  an  attachment  are  properly  entitled  in  the 
original  cause.   Stafford  ▼.  j^rotvn,  4  Paige,  360. 

25.  In  praceedingB  as  for  contempts  against 
witnesses  or  oihers  who  are  not  parties  to  the 
suit,  the  affidayits  and  papers  previous  to  and 
including  the  order  for  attachment  should  be 
entitled  in  tbe  oriffinal  cause,  and  all  subsequent 
proceedings  should  be  in  the  nam^  of  jthe  peo- 
ple, or  the  relatiDn  of  the  party  prosecuting  the 
attachment.    Ibid. 

S6.  In  prosecutions 'for  esiminal  contempts, 
all  proceedings  subsequent  to  the  order  for  an 
attachment,  or  to  -show  canse  including  such 
order,  should  be  in  the  name  of  the  people. 
Jhid. 


ATTORNEY. 

I,  Admitnon  (fan  aitymty, 

II.  AgenU  of  an  aiiomey. 
\\\,  Duiy  and  auihoHty  (f  an  atiornty. 
IV .  Privilege  (f  eUiorneyt  and  counaeL 

v.  LiabiHty  ^  an  cUtomey. 
YI.  Attorney'' i  lien  an^  remedy  for  hig  oo»U^ 

I.  Admiesion  of  an  attorney. 

1.  In  computing  the  time  of  clerkship  for 
admission  as  attorney,  four  tetms  make'  one 
year.    Ex  parte  Sayre^l  Cow.  368. 

3.  But  a  certificate  filed  in  vaeation  shall 
not  be  reckoned  as  relating  to  the  preyious  term* 
Ibid. 

3.  The  order  for  allowance  for  classieal  stu- 
dies to  clerks  of  attorneys  must  be  obtained  at 
the  commencement  of  tlie  tern  of  clerkship :  if 
omitted,  a  judge's  order  should  be  obtatiMsd  in 
vacation.    Anon.  3  Wend.  456. 

4.  'Die  Court  adopted  as  a  rule  to  admit  to 
examination,  at  the  customary  time  of  examina- 
tion, all  candidates  for  admission  as  attorneys, 
whose  period  of  clerkship  expires  at  any  tbne 
during  the  term  at  which  the  application  is 
made.    13  Wend.  494. 

» 
II.  A genia  if  an  attorney. 

5.  An  attorney's  clerk  during  the  absence  of 
the  attorney  represents  him  as  to  all  ^e  ordi- 
naiy  business  of  the  oflloek  Pouter  v.  Kerd^ 
1  Cow.  311. 

6.  Accordingly  where,  during  his  principalis 
absence,  he  received  an  apiended  replication, 
and  agreed  to  waive  the  foimality  of  a  rule  for 
such  amendment,  it  tpaa  held  binding  upon  the 
aHonny.    Ibid.  . 


m.  Duiy  and  authorify  of  an  attorney* 

7.  After  actual  notice,  the  parties  have  no 
right  to  settle  the  attorney's  costs,  nor  do  any 
act  to  obstruct  his  proceeding  in  the  course  to 
colLecL     Power  v.  Keni^  1  Coi*.  173. 

8.  Accordingly  where   the   defendant   had 
judffment  upon  demurrer  to  some  of  the  counts, 
and  had  taken   issue  upon  the  others,  upon 
which  he  was  entitled  to  judgment  as  in  case  of 
nonsuit,  the  judgment  upon  demurrer  having 
disposed  of  the  whole  cause  of  action,  and  the 
other  counts  being  inserted  for  meie  form,  the 
defendant's  attorney  having  ^ven  notice  to  the 
attorney  for  the  plaintiff  notto  make  any  arrange- 
ment ¥rith  ihe  defendant  which  should  affect 
the  attorney's  claim  for  costs;  held,  that  an 
agreement  between  the4lefendant  and  the  plain- 
uSTs  attorney  to  put  the  cause  off  with  a  view 
to  settle  a  claim  between  the  parties,  and  there- 
by stay  the  further  progress  of  the  suit,  did  not 
prevent  the  defendant's  attorney  from  proceeding 
to  move  for  j ndgment  as  in  case  of  nonsa it,  Ibi£ 

9.  A  general  power  to  defend  a  cause  will 
not  authorize  the  attorney  to  execute  an  appeal 
bond  in  the  name  of  his  client.  Ex  parte  HoU 
brook,  5  Cow.  35. 

10.  An  attorney  may  discontinue  a  suit  la 
virtue  of  his  general  power  as  attorney  on 
record.     Gdillard  v.  Smarij  6  Cow.  385. 

11.  The  attorney  of  the  plaintiff  has  power, 
under  his  general  warrant,  to  direct  the  sheriff 
as  to  the  time  and  manner  of  enforcing  the  exo- 
cutioo.     Gorham  v.  Gale,  7  Cow.  73^ 

13.  An  attorney  other  than  the  regular  ftttor 
ney  in  the  cause  may  issue  executions  in  his 
own   name  without  any  formal  substitution. 
Thorp  V.  fbwler,  5  Cow.  446; 

*  l'3.  A  client  has  no  right  to  control  his  attor- 
ney in  the  due  and  orderly  conduct  of  a  ^suit. 
An  attorney  may  waive  a  default  where  there 
t;ould  be  no  doubt  that  it  would  be  opened  by 
the  Court,  contrary  to  the  instructions  of  his 
client.    Anonymous,  I  Wend.  108. 

14.  Where  an  attorney  is  retained,  another 
attorney  cannot  act  for  the  party  without  being 
regularly  substitoted,  and  the  acts  of  such  second 
attorney  will  be  disregarded  by  the  Court.  Jeh 
rome  v.  Borrem^  1  Wend.  393, 

lY.  Ptivilege  ff  attorneys  and  eounaeb. 

15.  The  purchase  of  a  senior  judgment  by  a 
iunior  judgment  creditor,  who  is  an  attorney  at 
law,  inade  for  the  mere  purpose  of  securing  ilie 
younger  debt,  is  not  void  within  the  statute  to 
prevent  abuses  in  the  practice  of  the  law.  (Seas. 
41 .  ch.  359.)  Nor  is  it  forbidden  by  that  statute 
which  is  penal,  and  ought  not  to  be  extended 
by  construction.  Van  Rentulaer  v.  Sheriff  of 
Onendago,  I  Cow.  443. 

16.  A  circuit  judge .  cannot  practise  as  an 
attorney ;  and  service  of  papers  upon  him,  in  a 
canse  wherein  before  Ms  appointment  he  was 
attorney,  is  irregulac  Hobby  t.  Smith,  I  Cqw. 
588.  ^ 

17.  Whether  an  attorney,  connsdlor,  &c. 
hold  as  sttbh  an  oifice,  or  public  trust,  within 
the  meaning  of  the  seventh  section  of  the  fifUi 
article  of  the  constitutional  Qumre.  '  Seymour 
V.  ElHmm,  3  Cow.  13-    ^ 

18.  On  moving  to  set  asldto  pcoceedioga 
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an  attorney  fisr  inegnkrity,  because 
.thej  were  aa  against  a  ooaimon  peraoot  the 
attorney  need  not  etate  in  hia  affidaTit  that  he 
was  a  practtaing  attorney,  &c«  OcUt  t.  Gregory^ 
3  Cow.  22. 

19.  But  it  ia  eaoM^  that  he  swear  he  was 
an  attorney,  which  throws  it  upon  the  other 
party  to  shoWthat  he  had  not  practiaed  within 

80.  Conatnictienoftheact(lR.L.4H.)i>ro- 
hibiting  an  attorney  tp  buy  a  chose  in  action 
for  proeecntioiu  To  bring  an  attorney  within 
the  act,  there  must  hare  b^n  an  intent  to  prose- 
eofe.     WUUamt  y.  MatthtW9y  3  Cow.  262*. 

91.  An  attorney,  or  other  oiBoer  of  the  Court, 
is  Beyer  priyHe^ed  from  arreat  when  aned  with 
another,  thougfi  daring  the  actual  sitting  of  the 
Covnt,  and  daring  his  attendanpe  at  Court. 
Gay  y.  Ragen^  3  Cow.  368. 

22.  An  attorn^  sued  with  a  common  person 
la  not  eatitM  to  be  serred  with  the  papers  in 
the  canae,  if  he  give  no  notice  of  defending. 
Ckinango  Bank  y.  iloo/,  4  Cow.  126. 

23.  An  attorney  defends  his  client,  who  ob- 
latBS  judgment,  and,  being  sued  as  deputy 
ahenff,  ia  entitled  to  double  costs,  which  his 
attorney  receiyes;  Ac/tf,.that  the  attoniey  is 
entitled  to  the  double  costs,  as  the, measure  of 
Jiiacompenaation*  iT/brAmflf y.  OiBry,  8  Cow. 
253. 

24.  The  role  is,  that  the  coata  recoyered,  and 
taxable  in  the  cause,  as  between  party  and 
party,  are  the  measure  of  eompenaatton  to  the 
attorney,  aa  between  him  and  the  par^  f^o- 
yered.    Ibid, . 

25.  Where  an  attorney  of  the  Supremo  Court 
ia  a  defendant  ia  a  suit  in  il,  he  ia  entitled  to 
the  saryice  of  papers-  and  notices  in  the  seme 
manner  aa  if  he  had  appeared  as  the  aitorney 
of  another.    BUekeoek  v.  BwrUwf^  2  Wend*  629. 

26.  By  the  act  to  prsyent  abuses  in  the  prac- 
tice of  tlM  law,  attorneys  and  counsellors  at  law 
are  prohibited  from  the  purchase  of  a,  nromis- 
aory  note  except  in  the  q>ecified  cases,  althouffh . 
aoeh  aote  be  not  puichaaed  for  collection,  or  for 
the  pnrpoae  of  bringing  a  suit  thereon.  Tke  \ 
PtopU  y.  Wa&riige,  3  Wend.  120. 

27.  Attorneys  and  counsellors  of  the  Supreme 
Court  aie  not  priyileged  from  arrest,  al^ough 
aach  arreat  pre?ents  their  contemplated  attend-* 
aoce  upon  Court,  if  the  wrest  be  made  while 
.they  remain  at  home.  Cbrsv  y.  BuueU^  4  Wend. 
204. 

28.  An  aUometf  aued  by  dtdaraiion  under 
the  atatute  is  enutled  to  notice  of  subsequent 
prooeedinffa,thesameasifsaedby^'i/.  N,Y, 
Simit  Bank  y.  iVood^  10  Wend*  694. 

99.  Adyances  by  an  attorney  to  his  client, 
fvmk  motiyes  of  humanity,  long  after  the  com- 
mencemani  of  a  anit  on  a  security  for  money, 
are  not  a  yiolation  ef  the  statute  prohibiting 
adyaneea  in  conaideration  of  a  security  for  the 
payment  of  money  being  left  with  an  attorney 
for  ooUectba.    BritM  y.  Dam,  12  Wend.  142. 

V.  lAMUtia  of  an  attorney, 

M.  An  attorney  who  was  ordered  to  pay  the 
lata  of  an  action  which  he  had  brought  with* 
oot  baiojf  retained  waa  attached  for  not  paying 
tkam,  and  ft  rale  made,  thai  unless  he  paid  them 


in  ten  days  after  notice  of  the  rule,  he  should 
be  suspended  till  he  paid,    jintm*  2  Cow.  689. 

31.  When  a  bond  is  left  with  an  attorney  of 
this  Court,  to  the  end  that  he  ^ould  write  to 
the  obligor,  asd  obtain  the  money,  but  without 
any  express  directions  to  bring  a  suit  in  defouU 
of  payment,-  the  attorney  having  received  the 
money  without  auit,  and  neglected  to  pay  it 
oyer,  en  deraandt  to  his  cKent;  keld^  that  he 
had  received  the  bond  to  collect  in  his  character 
of  attorney,  and  that  an  attachment  should  issue 
agaiost  him  unless  he  paid  over  the  money.  Ese 
^METto  iSfool^  4  Cow.  76.  MUier  if  JCtiigk,  TTt 
note  (ok) 

32.  An  attorney  is  not  liable  to  a  suit  for 
money  collected  for  another,  till  demand  made 
or  directions  to  remit.  He  is  not  in  default 
till  he  receives  orders  from  his  principal* 
Jhyiar  y.  BatOf  6  Cow.  376. 

>33.  Money  collected  by  an  attorney  for  bis 
client  most  be  demanded  before  Uie  client  caa 
raove.fbr  an  attachment  for  its  non-payment. 
£x  parte  Fsrgji9anj  6  Cow.  696. 

34«  Two  attorneys  are  in  partnership;  one 
receiyes,  mon^,  in  behalf  of  the  firm,  due  to 
their  client,  of  whom  the  client,  demands  the 
money ;  this  is  a  receipt  by,  and  a  demand  of, 
both,  who  are  liable  to  the  client,  jointly,  with« 
out  any  demand  upon,  o?  notice  to,  the  other* 
M^IMand  y.  Crary^  8  Cow.  263. 

35.  Overreaohinff  and  oppressive  practice 
will  be  discooraeed  and  punished.  Smith  y. 
Bawen^  et  aL  2  Wend.  245. 

36.  Aa  attorney  is  liable  for  costs  where  he 
proceeds  in  a  suit*after  his  client  has  removed 
out  of  the  stale,  to  the  amount  of  8100,  whether 
they  accrued  before  or  after  such  remoyal. 
Wright  y.  Bliiek,  2  Wend.  258. 

37.  An  attorney  is  not  liable  to  an  action  for 
money  collected  by  him  until  demand  or  direo- 
tion  to  remit.  iZo/ibam  v* /n^o/ik,  7  Wend.  320. 

38.  Dechirations  of  the  attorney,  made  to 
third  persons,  not  the  agentt  of  the  plaintiff,  nor 
in  any  manner  connected  with  him  m  this  busi* 
aesa,  that  he  intended  to  retain  the  money  to 
indemnify  him  for  a  fraud  which  had  been  com 
mitted  upon  him  by  the  plaintiff  in  the  sale  of  a 
horse,  are  not  to  be  considered  such  a  refusal 
to  pay  as  would  dispense  with  the  necessity  al 
a  demand.    Ibid* 

39.  An  attorney  is  not  liable  to  imprisonment 
in  aa  action  for  moneys  collected.  Ii  the  plain- 
tiff seeks  to  imprison  him,  he  must  proceed  by 
attachment,  as  for  contempt.  Bohaiian  v.  Pe- 
tormm,  9  Wend*  50X 

'    VI.  jittQmey''a  Uen  and  remedy  for  his  eonts. 

40.  In  aetumpeit  by.  an  attorney  agaiost  his 
olient  for  fees,  (he  attorney  need  not  show  that 
a  copy  of  the  bill  of  costs  was  served  on  the 
client  before  action  brought.  Gleamm  y.  Clarke^ 
9  Cow.  57. 

41.  Nor  on  produeing  a  taxed  bill  need  he 
show  that  notice  of  taxation  had  been  senred  on 
the  client.    JbUd 

42.  In  an  action  for  fees  by  an  attorney  against 
his  cliont,  the  latter  m^y.show,  under  the  gene- 
ral issue,  that  the  attorney  conducted  the  busi- 
ness so  negligently  that  liis  services  were  of  no 
benefit  to  the  client;  and  thus  defeat  the  whole 


AUCnONEER-^WARD. 


elaim.  But  if  the  eridenee  be  merely  in  miti- 
gation or  diminution  of  the  Talne  of  the  attor- 
ney *8  seirices,  then  notice  should  be  given  with 
the  general  isene.    I^d. 

43.  Proof,  in  eu<^  an  action,  ^at  judgment, 
as  in  case  of  nonsuit,  was  obtained  against  the 
client,  is  not,  per  w,  evidence  of  negligence^ 
Ibid. 

'44.  An  attorney  is  not  booAd  to  proceed  in  a 
cause  unless  his  legal  fees  are  tendered  or  se- 
cured to  him,  if  he  requests  that  this  should  be< 
done. 

4&.  An  attorney  has  no  lien  upon  the  damages 
recovered  in  a  cause  before  they  come  to  nis 
hands,  although  he  h^  a  demand  against  his' 
client  equal  to  the  amount  of  the  recovery ;  and 
an  ezecDtion  will  be  ordered  to  4>e  returned 
satisfied,  where  the  plaintiff  has  discharged  the 
defendant  from  the  payment  of  the  d^ages, 
and  the  costs  and  sherin 's  fees  are  offered  to  be 
paid.   l&.John  v.  Difendorf  etaiA2  Wend.  361 : 

46.  An  attorney  cannot  recover  against  his 
client  the  costs  ora  suit  in  which  the  judgment 
is  set  aside  for  irregularity,  nor  the  oosts  of  op- 
posing the  motion  to  eet  aside  the  proceedings, 
nor  can  he  recover  for  money  paid  for  his  client, 
if  it  be  paid  to  satisfy  the  costs  of  a  judj;ment 
of  discontinuance,  suffered  by  his  negligence 
or  ignorance.    Hopping  v.  Q»tn>  19  Wend.  5 17. 

47.  Where  an  attorney  is  retained  to  bring  a 
suit,  which  he  accordingly  brings  and  prose- 
cutes to  judgment,  and  the  judgment  is  subse- 
quently set  aside  for  irregularity,  it  Beem»  that 
he  cannot  subject  his,  client  to  the  costs  of  a 
second  suit  for  the  same  eause  of  action,  if  since 
the  commencement  of  the  first  ^utt;  the  party, 
a^inst  whom  the  suit  was  brought  has  ob- 
tained his  discharge  as  an  insolvent  debtor. 

48.  A  defendant,  against  whom  a  verdtot  is 
rendered  for  nominal  damages  in  an  action  of 
iortj  may,  after  the  verdict,  procure'  an  assign- 
ment of  a  judgment  aj^inst  the  plaintiff  in  the 
suit  in  which  the  verdict  is  rendered,  and  may 
elaim  to  set  off  such  judgment  against  the 
judgment  rendered  upon  the  verdiet,  although 
soch  latter  judgment  consists  enHrtly  4f  eMt», 
with  the  exception  of  the  nominal  damages, 
notwithstanding  the  lien  of  the  attorney.  7%e 
People  T.  Neuf  fork  C.  P.  13  Wend.  649. 

49.  The  eoaities  of  the  parties  are  superior 
to  those  of  tne  attorney,  and  the  lien  of  the 
latter  must  yield  to  the  equitable  claims  of  the 
former.    Jbid. 

50.  Attorneys  will,  liowever,  be  protected 
against  the  frauds  of  the  parties  to  the  suit ;  as 
where  notice  is'  given  to  a  party  liable  to  thc^ 
payment  of  costs  that  they  bebng  to  the  attor- 
ney, and  the  costs  are  subsequentTy  paid  to  the 
client  of  the*  attorney,  the  party  will,  notwith- 
standing, be  compelled  to  repay  them  to  the 
attorney.    Ibid» 


AUCTIONEER. 

It  is  not  lawful  to  place  gfoods  in  the  hands 
of  an  auctioneer  for  sale,  with  directions  that 
he  should  not  part  with  or  dispose  of  them 
unless  they  prodaoe  a  certain  sum;  the  re^ 
striction  not  being  considered  as  an  unlawfU 


means  of  enhancing  the  price  of  the  goods,  or 
an  imposition  upon  fkir  nuicliasers.  H^off  r. 
LuyHer,  1  Hall,  146; 


AWARD. 

I.  7%e  mdatWofi  and  pariia  tp  iff  the  efegi 
of  ike  eubmienon^  and  howii  ie  to  be  eon' 
Mtrved. 

IL  EevoetUion  ff  a  ^tbmimon, 

III.  JirbUroUon  and  umpire, 

IV.  What  i$  a  good  award  i  (a)  Houtthe  arbi- 

traton  are  jU>  decide^  tmd  the  effict  of  their 
dedmon  ;  (b)  jin  award,  muet  eorreapend 
with  the  tubmienon^  and  what  will  be  m 
•  euffieient  eonfvrmity  to  $1;  (c)  It  mttet  be 
fiMl  i  (d)  Certain  f  (e)  What  interi^meni 
will  be  made  in  mi^port  tfanawordf  (Q 
Void  in  part, 

Y,  Perfomufnee  eft  and  ^ action^  to  erforee  an 
award, 

VI.  Where  an  award  will  be  Ht 


•  •  •  - 

L  7Ae  nAmieiionand  partite  toil ;  tht  effect  of 
the  gubmiuion,,  and  now  it  je  toJ>e  eonalruod, 

1.  A  submission  to  ^arbitration  may,  withiii 
I  R.  L.  125.  be  made  a  rule  of  Court,  as  well 
afWr  as  before  the  award.  Ex  parte  Tatfueei  5 
Cow.  29.  ■  .     - 

5.  The  mere  submission  of  a  cause  pending 
in  Coart  to  arbitration,  the  arbitralors  never  tak- 
ing or  consenting  to  ^take  upon  themselves  the 
burden  of  the*  submission,  operates  as  h  disoon- 
tinuance  of  the  suit.  Larkin  v.  Robbin$j  9 
Wend.  505.    • 

3.  A  pmmise  to  pay  the  amount  at  which 
arbitrators  should  estimate  4he  labour  and  set- 
vices  performed  by  one  party  fot  the  oth^r,  is 
implied  in  the  agreement  of  the  parties  contained 
in  the  submission,  **  to  abide  by  the  decision  of 
the -arbitrators,"    Efner  v.  Shaw,  S  Wend.  567. 

4.  The  submission  to  arbitration  by  a  feme 
covert^  and  a  promissoiv  note  made  by  her  te 
bind  the  submission,  without  the  assent  of  her 
husband,  are  void ;  and  die  coverture  may  be 
shown  in  bar  to  an  action  on  a  note  ^ven  by 
the  opposite  party,  (to  bind  the  submission  on 
his  side,)  if  want  of  eonaideration  would  consti- 
tute a  defence.    Rumtey  y.  Leek,  5  Wend.  SO; 

5t  A  submission  of  all  demands  includes  aU 
questions  concerning  real  as  well  as  personal 
estate.    JByers  v.  Fan  Denser,  5  Wend.  268. 

6.  Where  after  a  suit  in  Chancery  bv  the 
complainant,  as  the  endorsee  oC  certain  biUs  of 
exchange  accepted  by  the  defendant,  had  pf<^ 
greased  to  an  order  of  reiference  to  a  mister  to 
state  an  account^  the  complainant  assigned  all 
his  estate  and  efifects  aa  an  insolvent  debtor; 
and  it  was  then  agreed  between  the  solicitor  for 
the  complainant  and  the  de^ndaut  to  submit 
the  question  to  the  master  whether  or  not  the 
suit  coutd  be  farther  prosecuted  in  the  name  of 
the  complainant,  it  not  being  stated  in  the  bill 
or  otherwise  appearing  in  3ie  cau^  that  the 
eomplainant  sued  in  atUre  droit  i  and*  if  he 
should  be  of  opinion  that  it  ^uld  not,  then  it 
waa  agreed  by  the  solicitor,  as  the  attorney  and 
of  counsel  for  and  acting  in  behalf  of  the  hold- 
am  and  owners  of  4sertala  aeceptanees,  4he  sob- 
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JeetHOBSftter  of  the  sail  on  the  one  part,  and  the 
deiendant  on  the  other,  that  all  olaima  and  de- 
mands upon  or  relating  to  the  accefrtancea,  and 
all  matters  of  set-off,  should  be  refened  to  the 
arbitrament  of  the  master ;  and  the  ipaster  de- 
lennined  that  the  snit  did  abate  by  the  assign- 
ment, that  the  complainant  in  the  suit  in  Chan- 
eery  was  the  true  and  lawful  holder  of  the  ac- 
ceptances, and  that  the  defendani  was  boond  to 
account  to  him  for  the  inoneys  in  his  hands  be- 
longing .to  the  drawer  of  the  bills  at  the  time 
of  Sie  aeoeptances,  and  certified  a  balance  as 
due  from  me  defendant  to  the  complainant; 
and  an  action  was  brought  upon  such  award  in 
the  name  of  the  complainant,  to  which  the  de- 
fendant pleaded,  that  after  the  drawing,  accept- 
ing, and  endoreing  of  the  bills  of  exehaoge,  and 
previous  to  the  submission,  the  comjnatnant 
assigned  all  his  estate  and  effects,  as  an  insol- 
Tent  debtor,  to  assignees,  who  thereby  became 
the  troe  and  lawful  holders  and'  owners  of  the 
bills  of  exchange ;  it  toot  keld^  that  tiie  decision 
of  the  master  that  the  suit  abated  by  the 'assign- 
ment was  correctly  made;  that  the  reference -of 
all  claims  and  demands  upon,  or  relating  to  the 
acceptances,  aui!torized  the  arbiter  to  determine 
that  the>  complainant  was  the  true  and  lawful 
bolder  of  the  bills  of  exchange,  and  that  the  de- 
fendant was  estopped  by  the  submission  and 
award  from,  pleading  that  the  assi^ees  were 
the  true  and  lawful  holders  of  the  bills.  Garr 
T.  Gomez^  9  Wend.  649. 

7.  Ji  uku/u9>iker  hM^Mi  this>MuM,  that  there 
is  a  distinouon  between  the  icfersnce  of  a  col- 
lateral or  incidental  matter  of  apptaiaement  er 
calcolattott,  and  the  submission  of  matters  in 
eontfOTcr^  for  the  purpose -of  ft  final  determi- 
nation ;  tmit  the  jatter,  and  not  the  foimer,  is  a 
submission  to  arbitration.  '  Ibid, 

8.  A  aubmission  to  aibitration  is  a  disconti- 
nuance of  a  suit,  and  if  after  the  commencement 
of  a  salt,  and  before  plea  pleaded,  all  actions,  &c. 
be  submitted  to  arbitration,  the  defendant  may 
plead  the  &cU  in  bar  of  the  further  maintenance 
of  the  suit.     TbiMur  t.  Wihox^  19  Wend.  503. 

9.  Such  plea  is  not  a  plea /ium  darrein  eotUi' 
nuance*    Ibid. 

10.  A  parol  submission  to  arbitrators  of  a 
cause  depending  in  Court  is  good,  notwlth- 
staaditt^  the  existence  of  a  general  rule  of  the 
Court  lo  which  the  cause  is  pending,  that  no 
agreement  between  the  parties  in  respect  to  the 
proceedings  in  a  case  shall  be  binding  unless 
reduced  to  the  form  of  a  rule,  or  the  evidence 
thereof  be  in  writing,  subseribed  by  the  P^rtv 
against  whom  the  agfeement  is  aUeged.  Weils 
▼.  Lain,  15  Wend.  99. 

11.  Where  a  matter  in  difference  between 
the  parties  is  submitted  b?  them  to  arbitration 
by  their  mutaal  bonds,  sad  a  particular  time  is 
specified  in  (he  bonds,  within  which  the  award 
is  to  be  made  and  ready  to  be  delivered  to  the 
parties,  a  subsequent  written  agreement  enlarg- 
ing the  time  for  making  the  award  is  valid,  s3- 
thoo^  not  under  seal;  and.  an  award  made 
withm  such  extended  time  will  be  as  decisive 
of  the  rights  of  the  parties  as  if  it  had  been 
made  within  the  time  originally  specified  in  th,e 
cooditioa  of  the  bonds.  0ut  an -action  will  not 
lie  vpon  the  bond  itself,  if  the  award  is  net 


made  within  the  time  specified  in  the  condition 
of  such  bonds.  Bloomer  v.  Sherman^  5  Paige, 
675. 

13.  The  twenty-third  section  of  the  title  of 
the  revised  statutes  relative  to  arbitrations, 
which  deprnres  a  party  to  a  submission  of  the 
rieht  to  irevoke  the  power  of  the  arbitrators 
aner  the  case  is  heard  and  finally  submitted  to 
them  for  their  decision,  applies  to  all  cases  of 
submission  to  arbitration ;  whether  the  parties 
have  or  have  not  agreed  in  their  submission 
that  a  judgment  shall  be  entered  on  the  award 
which  IS  to  be  made  in  pursaance  of  such  sub 
mission*    Ibid* 

13.  The  parties  to  a  suit  in  this'  Court,  and 
to  another  also  in  the  Supreme  Court,  for  the 
purpose  of  brining  the  matter/s  in  controversy 
to  a  speedy  decision,  and  save  costs,  referred 
the  same  to  disinterested  persons,  of  their  own 
selection^  fot  a  decision,  under  a  stipulation, 
that  if  the  issue  was  found  in  favour  of  the  de- 
fendant, the  said  several  suits  were  to  be  dis- 
continued ;  but  if  in  favour  of  the  plaintiff,  that 
thenare/tcte  for  a- given  sum  should  be  deli- 
vered to  the  real  party  in  interest,  on  which  a 
judgment  was  to  be  entered  up,  for  the  amount, 
together  with  costs,  to  be  taxed,  including  the 
expense  of  the  reference,  upon  a  motion  of  the 
defendant,  to  set  aside- the  award  ef  these  refer' 
ees  or  arbitrator,  upon  the  ground  prinoipally 
that  certain  evideiMe  offered  by  them  at  the 
trial  was  rejected;  i^  woe  held,  that  the  parties 
wereprecluded  by  the  terms  of  their  submission 
from  questioning; the  award,  there  being  no  sti- 
pulation for  a  review*  Lowndes  v.  Campbell^  1 
Hall,  598.     - 

II.  HeDoeation  of  a  Bubmiasion. 

14.  Though  the  instrument  of  revocation  of 
an  award  do  not  in  terms  declare  that  the  party 
revoke  the  submission,  yet  if  enough  appear 
therein  to  show  an  intention  to  revoke,  it  is  suf- 
ficient.   fVeia  V.  fVeie^  1  Cow.  335. 

15.  Acco^ditigly  where  the  parties,  had  sub- 
mitted to  arbitration  by  bond ;  and  two  of  them 
signed  and  sealed  a  revocation  thus :  ^*  To  J.  S. 
and  S.M.,  (the  arbitrators,)  and  E.  F.,  (the 
opposite  party,)  we  the  subscribers  revoke. 
Take  notice,  that  the  arbitration  bonds  executed 
by  us  and  y.ou,  dated,  &c.,  (the  true  date,)  re- 
ferring certain  disputes,  &c.,  therein  mentioned 
between  us  and  you,  the  said  E.  F.  to  you,  the 
said' J.  S.  and  8.  M.,  as  by  reference,  &c.  In 
witness,  &;c."  This  was  holden  sufficiently 
certain  as  a  revocation.    Ibid. 

16.  The  same  rules  applied  by  the  judges  in 
cotistruing  a  revocation*  as  in  construing  a  con- 
tract.   Ibid. 

17.  The  intention  of  the  parties  is  to  govern 
in  both  cases ;  not  merely  a  literal  or  gramma- 
tical construction,  which  would  often  be  absurd. 
Ibid.   • 

Id.  Where  a  submission  is  made  a  rule  of 
Court,  a  revocation  would  be  a  contempt  Ibid. 

19.  But  though  agreed  to  be  made  a  rule  of 
Court,  yet  until  actually  made  so  it  is  revoca- 
ble, and  the  party  is  not  placed  in  contempt  by 
revoking.    Ibid, ' 

90.  Where  the  submission'  is  by  one  on  the 
one  side,  and  two  on  the  etheri  one  of  the  two 


« 
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cannot  revoke  the  powen  of  the  ariHtntor* 
without  the  assent. of  the  other.  Moberimm  v. 
Jf 'Am/,  13  Wend.  678. 

III.  Arbitrator  and  umpire. 

21.  The  authority  to  award  coats  ia  necessa- 
rily incident  to  the  power  of  arbitratois.    Q>x  v. 

Va^g^r,  2  Cow.  638*^  • 

22.  The  penalty  of  an  arhitraUon  bond  does 
not  limit  the  power  of  the  arbitrators  so  that 
they  cannot  award  a  sum  beyond  it.  JS^  parte 
Wallis^l  Cow.  522. 

23.  Where  there  is  a. submission  to  three  ar- 
bitrators, with  power  to  two  to  m^^  the  award, 
two  have  jM>wer  to  hear  and  act  nhder  the  sub- 
mission, it  notice  haa  been  ^ven  to  the  third, 
and  he  refuses  to  attend,  or  is  wilfully  absent. 
Gr^oo/ 7.  .tf/fen,. 2  Wend., 4194. 

24.  A  parol  appointment  by  arbitrators  of  an 
.  umpire  is  gpod,  unless  the  submission  require 
.  it  be  made  in  writing.    Ehnendorf  ^  Harrisy.  5 

Wend.  516. 

25.  An  arbitrator  cannot  contradict  en- award 
.  which  he  has  signed.     Can^pbell  t.  Wegtemi  3 

Paige,  124. 

26.  It  is  not  necessary  Chat  aH  ^e  arbkraiors 
should  concur  in  the  decision  of  every  queiBtion 
which  arises,  during  the  hearing,  as  to  the  ad- 

.missibility  of  evidence;  it  is  sufficient  if  all 
«Mstttally  hear  the  cause,  and  join  in  the-SrWafd 
which  is  finally  made*    Ikid.,  .    . 

award  {  (a)  How,  ike  arbi" 
ide^  and  the  tffect  of  their  de- 


IV.  What  U  a 
traton  are  to 
eteton, 

27.  W^here  the  parties  have  power,  to  transfer 
real  pr(^>erty,  arbitrators  may  award  that  they 
shall  do  it.     Cbtr  v.  Jagger,  2  Cow.  638. 

28.  An  award  that  all  suits  touching  the  pre- 
mises shall  cease'  is  equivalent  to  a  release. 
Ibid.        ,  . 

29.  An  award  does  not. transfer  a  title,. hut  a 
party  to  it  is  concluded  by  his-  own  agreement 
nrom  disputing  the  title.  It  operates  as  an 
estoppel.    IHd, 

30.  The  ridit  to  dower  till  assigned  rests  in 
action  only,  it  may  be  released,  but  the  widow 
cannot  invest  anpther  with  the  right  to  an  action 
for  it;  and  an  award  will  eztmguish  the  ri^t. 
lUd. 

31.  The  award  pf  commissioners,  under  the 
act  of  March  U,  1793,  to  settle  the  limits,  &c., 
between  the  Kayaderoseras  patent,  the  Half- 
moon  patent,  and  the  ShannOndfaoi  or  Clifton 
park  patent^  (3  6r.  81,  seas.  16,  ch.  57.)  was 
operative  upon  such  persons  only  as  petitioned 

.for  the  act;  whether  proprietora  of,  purchasers 
from,  or  lessees  under  the  patents.  (And  see  on 
the  same  subject,  statutes -sees.  18,  ch.  57,  3 
Gr.  222;  and  sess.  16,  ch.  15«  3  Gr.  21.) 
Jaekson  v.  Davie^  5  Cow..  123. 

32.  Sen^le^  that  an  award  on  parol  submis- 
sion, as  to  the  boundaries  or  location  under  a 
deed  of  land,  is  binding  in  an  action^of  ejectment. 
Joxkmn  v.  Gager^  5  Cow.  383.     . 

33.  This  Court  will  hot  intermeddle  with  an 
award  of  arbitrators  upon  the  merile^  except  to 
modify  it  where  there, Is  an  evident  miscalcula- 
tion of  figurea,  or  mistake  in  the  description  of. 
the  person,  &c.    Smith  v.  Cutler,  IQ  Wend.  589.  | 


34.  Where  tii^re  are  no  legal  objeeitioas  ap 
peering  en  the  fiice  of  an  award,  it  is  in  gene 
ral  finaU.  and  nothing  dekore  caii  be  pleaded  or 
given  in  evidence  against  it,  except  misoondiici 
or  corruption  in  the  arbitrators.    Emery  et  ai».  v. 
Hiieheoek  et  oL    l^  Wend.  156. 

35.  Where*  an  action  dependmg'  m  Coanis 
submitted  to  8ihitration,-aiid  it  is  stipnlatsd  that 
judgment  shall  be  rendered  upon  the  award  of 
the  arbltraU^rS)  with  costs,  according^  to  the 
rules  and  practice  of  the  Court,  and  an  award 
is  made  in  favour  of  the  plaintiff,  upon  which 
judgment  is  enteredas  upon  a  report  of  referees, 
Uie  defendant  cannot  question  the-  vididity  of 
such  judgment,  and.  costs  will  be  awarded  hy 
the  Court  in  the  same  manner,  a^  if  ^  verdict 
had  heen  rendered  for  the  amount  of  the  award. 
Ihrtington  v.  HambUn^  12- Wend;  212^    . 

36.  Where  the  award  wasior  $37,  the  plain- 
tiff cannot  ahow  by  the  certificate  of  the  arbi- 
tratora,  that  his  claim  establtahed  at  ^e  trial 
exceeded  $200,  and  was  rednced  by  setoffs  to 
the  smeunt  of  th»  award;  such  fact  must  be 
shown  by  affidavit,  on  motion  for  costs.    Ibid. 


(b)  Jin  award  nuut  eorreepond  with  the 
«t  <m,  ofid  what  will  be  a  sufficient  -eot^nrmity 
toit.  . 

» 

37.  Under  a  general  submission  -to  arbitral- 
tion  by  partners  of  all  accounts,  dealinga,  con- 
tfoversies,  demands,  Ac.,  aa  well  indivi<bial]y 
as  partnership  ooncems  and  transaetiona,  an 
awud  givitte  4he  joint  pfoperty  to*  one  of  the 
partners,  and  diroetug  him  to  pay  tile  other 
partner  a  sum  in  gross,  and  to  diacbarge  and 
satisfv  the  debts  owing  by  the  firm,  is  g^,  and 
will  be  Bupptortad,  ^specislly  if  there  be  no 
evidence  that  the  arbitrators  have  decided  mat- 
ters not  in  dispute  between  the  parties.  Byen 
V.  Fan  Ikueen^  5  Wend.  268. 

38.  Where  aiier  a  suit  in  Chmceiy  had  prcv 
grossed  to  on  ordeic  of  reference  to  a  master  to 
s^te  an  account,  the  c(MBpiainant  awdgned  all 
his  estate  and  effects  as  an  insolvent  debtor,  and 
it  was  then  agreed  betwe^  the  solicitor  for 
complainant  ami  the  defendant  lo  submit  the 
question  to  the  master,  whether  the  soit  had 
abated  or  not;  a^d  if  he  ahould  be  of  oj^inion 
that  it  had,  then  it  was  agreed  by  the  solieitor, 
as  the  attorney  and  oi  counael  for  and  acting 
on  behalf  of  the  holden  and  ownera  of  cei^ 
tain  acceptances,  the  subject-matter  of  the  suit, 
on  tlie  one  jpart,  and  the  defendant  on  the  other, 
that  all  claims  and  demands  upon  or  relating  to 
the  acceptances,  and  all  matters  of  set-off  diould 
be  referred  te  the  arbitration  of  the  master;  and 
in  case  of  anv  sum  being  awardied  to  be  paid 
by  the  defemtanl,  time  should  be  given  him  for 
the  payment  of  the  same,  until  a  certain  day  ; 
and  the  master  determined  thai  the  suU  did  abate 
by  the  assignment,  that  the  phdntiff  was  the 
true  and  lawfui  holder  of  the  acoeptanoeav  that 
the  defendant  was  bound  to  aeconnt  to  kim  for 
the  moneys  in  his  hands  belonging  to  the  drawer 
pi  the  bills  at  the  time  of  the  acceptances,  that 
each  party  ahould  pay  his  own  costs  in  the  suit 
in  Chancery,  and  that  tiie  expene^  of  the  arbi- 
tration should  be  borne  by  them  equally ;  it  wa- 
held^  notwithstanding  a  plea  of  the  amigtnmm 
of  the  estate  and  effects  of  the  plaintiff,  previous 
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to  the  making  of  the  award,  that  the  award 
directil^r  payment  to  him  was  good^  that  the 
arbitrator  nad  not  exceeded  his  authority,  that 
the  day  of  payment  hating^  been  agreed  upon  in 
the  submissionv  the  oraiaaion  to  specify  it  in  the 
award  was  immaterial,  and  that  the  order  in 
relation  to  eostt,  if  not  within  the  submission, 
betngr  Toid  only  pro  tonto,  did  not  destroy  its 
validity  as  to  the  residue.  Gomez  r,  Garr^  6 
Wend.  563. 

39.  An  award  of  arbitrators  may  determine  a 
question  of  location  or  boundary ;  and  it  is  com- 
petent for  the  aibitratcvs  to  prove  by  parol  the 
conformity  of  tiie  awaid  >to  the  submission. 
Ruhertmm  t.  iTAetV,  12  Wend.  578. 

40.  When  by  the  terms  of  submission  to 
arbitration,  the  award  is  to  be  attested  by  a 
subsisting  witness,  or  is  required  to  be  made  "by 
the  arbitrators  in  any  other  particular  form,  Ae 
award  is  not  made,  and  it^y  to  be  delivered  to 
the  parties,  until  such  form  is  complied  with. 
Uhfomer  ▼•  Shermanj  5  Paige,  575 

(c)  //  muat  he  final. 

41.  It  is  essential  to  the  validi^  of  ah  award 
that  it  should  make  a  final  disposition  of  die 
matters  embraoed  in  Uie  submission,  so'  that 
they  may  not  become  the  subject  or  occasion  of 
future  litigation  between  the  parties.  Waite  y. 
jBorry,  13  Wend.  377.         . 

(d)  Certain. 

49.  Wliere  it  abpears  by  the  snbndssfon  that 
A.  and  B.  own  adjoining  iMs,  the  settllAgr  the 
dirision  line  between  which  is  the  subject  of 
the  submission,  award  Which  declares  that  B. 
is  in  possession  of  A.'s  land,  and  at  the  same 
time  deelares  tiie  division  line  between  them  by 
courses  and  distanees,  is  snffieiently  certain  as 
to  the  extent  of  the  possession,  and  B.  is  bound 
to  surrender  accordingly.  Baton  v.  Wilber^  1 
Cow.  117. 

43.  An  award  that  one  shdl  pay  money  or 
give  secnrify  is  valid  for  the  monev,  though 
void  as  to  the  security,  being  general  and  un- 
certain, and  not  saying  what  the  security  shall 
be;  the  latter  may,  theivlbre,  be  rejected  as 
■uffplosage.    Stanley  v.  Chetppell^  8  Cow.  935. 

44.  An  award  tirat  one  of  the  parties  shall 
save  and  own,  iii  his  own  riffht,  all  the  interest 
which  the  parties  jointly  had  ia  a  certain  brew- 
ery near  a  oertain  village,  cannot  be  objected  to 
for  nnoertainty.  JSyen  v.  Van  Deueen^  5  Wend. 
)68. 

^'e)  What  intendment  wiU  be  made  in  eupport  tf 

an  award. 

45.  Upon  demurrer  to  a  deolamtion  upon  an 
arbitration  bond,  it  will  be  intended  that  the 
irbitratom  acted  within  the  submission,  unless 
the  contrary  appear  upon  the  face  of  the  award. 

46.  Accordingly,  where  parties  submitted  the 
secdement  of  a  division  line  between  their 
farms,  and  die  bonds  recited  that  a  cedar  post 
should  be  tlie  place  of  beginning,  and  Ibat  the 
lines  described  in  certain  orlginu  leases  shoutd 
guide  as  to  eourses  and  distances,  and  that  parol 
evideoee  slumld  be  excluded,  and  •  the  awaid 
adopted  a  stake  as  the  place  of  beginning,  and 
eartain  stakes  newly  set  np,  ke.  to  regulate  the 


courses  and  distances,  aiid  said  nothingr  ag  to 
the  cedar  post  or  original  leases ;  hetd^  that  the 
place  of  be^nning,  and  courses  and  distances 
mentioned  m  the  award,  should  be  intended 
the  same  as  those  described  in  the  bonds :  the 
contrary  is  matter  of  defence,  and  cornea  pro* 
perly  from  the  defendant*  Bacon  v.  iVilberj  l 
Cow.  117. 

47.  The  arbitration  bonds  were  dated  August 
21st,  1813,  and  the  award  was  dated  August 
93,  1813,  and  recited  bonds  dated  the  2l8t  of 
August  last  past ;  Ae/ei,  that  if  a  correct  recital 
were  necessary,  it  should  be  construed,  in  sup- 
port of  the  award,  to  refer  to  the  day,  t.  e.  the 
91st  last  past,  instead  of  the  mbnth,  t.  e.  August 
last  past.    Broion  v.  Hankenon,  3  Cow.  70. 

48.  A  parole  submission  and  award  that  Bm 
shall  .pay  to  M.  a  sum  of  money  as  a  compen^ 
sation  for  the  future  use  of  M.'s  private  road» 
made  by  him  partly  over  his  own  land,  and 
partly  over  the  land  of  others,  without  their 
permission,  is  vti^d,  the  passing  a  permanent 
right  of  way  not  being  in  the  contemplation  of 
the  parties.    Mitehell  v.  Busk^  7  Cow.  185. 

49.  Such  asubmission  and  awatd  are  not  an 
agreement  concerning  an  interest  in  land  withip 
the  atatttte  of  frauds.    Ibid. 

(f)  Void  in  part. 

56.  Though  aa  award  is  bad  in  one  part,  yet 
it  mav  be  good  in  another,  if  there  is  no  con» 
nexi(m  between  the  two  subjects,  and  they  do 
not  depend  upon  each  other.  Baeon  v.  fVilber^ 
1  Cow.  117. 

51.  If  the  submission  be  of  a  particular 
thing,  and  tiie  award  be  of  that  and  something 
else,^  though  the  latter  be  void,  the  party  is 
bound  to  fulfil  the  former*  It  ia  void  only  pro 
tanto*    Ibid. 

59.  In  dower,  the  tenants  pleaded  that  the 
demandant's  son  having  conveved  the  premises 
to  the  tenants  with  warranty,  &c.,  the  demand- 
ant and  her  son,  by  writing  sealed,  reciting  these 
facts,  and  that  the  demandant  had  agreed  with 
hereon  to  take  a  certain  annual  sum  in  lieu  of 
dower,  referred  it  to  three,  arbitrators  to  deter- 
mine the  amount  and  the  security  for  payment, 
and  the  demandant  eovenanted,  that  on  the 
award  being  fulfilled,  ^e  would  release  her 
dower  to  the  son,  and  the  performance  of  the 
son  was  guarantied  bvone  of  the  tenants;  that 
the  arbitrators  award  a  sum  payable  quarterly 
by  the  son,  or  the  tenants,  of^oither  of  them, 
and  that  the  son  should  pay  the  costs  of  the 
controversy;  that  a  certain  sum  of  money, 
vested  in  the  tenants*  hands  for  their  indemnity, 
should  be  the  security ;  and  that  all  suits,  quar- 
rels, &c.,  touching  the  premises,  should  cease, 
&c.,  and  that  in  default  of  fulfilling  the  award, 
the  demandant  might  enter,  &c.;  and  the  plea 
then  averred  that  the  costs  had  been  tendered ; 
that  the  quarterly  sum  had  been  paid  to  and  ac- 
cepted by  the  demandant  up  to  the  time  of  the 
commencement  of  the  suit;  and  the  award,  in 
all  respects,  performed  on  the  part  of  the  son 
and  tenants :  held^  that  this  award  was  a  bar  to 
the  action ;  that  it  was  not  necessary  that  a  re- 
lease should  be  awarded ;  that  thonffh  the  arbi- 
tiaioia  might  have  misjudged  as  to  the  security, 
and  fixed  upon  t>ne  which  was  insufficient,  this 
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would  not  affect  the  award,  their  deteraUDation 
being  concluaiye ;  that  though  the  award  was 
▼oid  80  far  as  it  provided  for  a  payment  by  the 
tenants,  and  though  it  might  be  void  in  awairding 
costs,  wjiich  had  been  proTided  for  by  the  sub- 
mission, yet  this  would  not  affect  the  whole,  and 
it  should  stand  and  be  enforced  for  the  residue. 
Cox  ▼.  Jaggery  2  Cow.  638. 

63.  An  award  may  be  gbod  in  part  and  bad 
in  part.    Ibid. 

54.  Where  the  part  which  is  roid  is  not  so 
connected  with  the  rest  as  to  afiect  the  justice 
of  the  casCf  it  is  only  void  frro  iaiUo,    Imd, 

55.  Ai^ '  award,  that  an  annual*  sum  shall  be 
paid  in  lieu  of  dower,  is  valid;  but  a  further 
provision,  that  in  defoult  of  payment  the  de- 
mandant may  enter,  is  void,  as  beiiig  repugnant 
to  the  former.  The  latter  must  be  needed, Imt 
the  former  remains.    Ibid, 

56.  The  rule  is,  that  when  one  part  of  an. 
award  is  irreconcilable  with  another^  the  first 
part  shall  prevail,  and  the  latter  be  refected^ 
Md. 

IV.  Performanu  af^  and  action  to  afartt^  an 

award* 

57.  A  rule  for  an  attachment  for  not  perform- 
ing an  award'  will  not  be  granted  at  the  time  of 
making  the  submission  a  rule  of  Court,  espe- 
cially where  there'  has  been  no  demand  of  per- 
formance,   tbtighi  V.  VartVy  1  Cow.  39. 

58.  Where  the  bond  of  submtesion  provide 
that  if  the  arbitrators  shall  award  that  the  lands 
of  A.  are  in  possession  of  B.,  then  B.  shall  sur- 
render the  lands,  and  pay  \he  costs  of  aft  eject- 
ment brought  by  A.  for  their  recovery,  and  the 
arbitrators  award  accordingly ;  and  further,  that 
B.  should  surrender  the  land,,  and  pay  the  costs 
of  the  ejectment:  held^  that  though  they  had  no 
power  to  award  the  surrender  and  payment,  yet 
these  being  a  part  of  ^e  condition,  an  action  ues 
on  the  bond  for  a  breach  in  eiUier  particular. 
Bacon  y.WiUfer^  1  Cow.  117- 

69.  Attachment  does  not  lie  to  enforce  the 
payment  of  costs  which  have  lieen  provided  fw 
m  the  bond,  and  do  not  depend  on  the  award. 
1  Cow.  121,  note  (a). 

60.  It  is  no  defence  to  an  action  en  an  award 
that  the  arbitrators  awarded  a  sum  of  money 
upon  a  claim  which  the  law  would  not  enforce. 
IiHtcheU  V.  Bush,  7  Cow.  185. 

61.  A  a  award  cannot  be  impeached  in  anr  ac- 
tion on  the  ground  that  it  is  aminst  law.    lUd. 

62.  A  submission  was  to  the  award  of  three 
arbitrators,  so  that  they,  or  any  two  of  them, 
award  by  such  a  day.  Two  made  the  awiml  in 
writing  within  the  time,  but  it  did  not  appear 
on  the  face  of  the  award  that  the  three  neaid 
the  proofs  and  allegations  of  the  parties,  ifdtf, 
that  this  might  be  shown  by  evidence  aliunde. 
Jickley  V.  Fin^  7  Cow,  ^90. 

63.  An  action  of  debt  wiU  lie  on  an  award  of 
money  without  regard  to  the  penalty  of  the 
bond.     Ex  parte  WaUis^  7  Cow;  522. 

64.  The  penalty  is  important  only  to  enforce 
payment  of  damages  for  a  revocation,  in  which 
case  the  bond  must  be  made  the  direct  founda- 
tion of  the  action,.    Ibid. 

66.  Where,  under  a  submission,  the  arbitra- 
tors, in  an  appraisement  of  tbe  value  of  work 


done,  were  directed  *'  to  make  a  statement  of  the 
value  of  the  work,  according  to  the  usual  prices 
paid  in  the  county  for  such  work;'*  it  wom  keld, 
that  such  direction  merely  prescribed  the  rule  by 
which  the  labour  was  to  be  valued ;  and  thbt 
such' statement,  not-forOiing apart oi  the  award, 
need  not  be  served  on  the  defendant  previous  to 
suit  brought.    £^ner  v,  Shatu^  2  Wend.  567. 

66.  A  promise^  by  a  p^rty  in  whose  favour  an 
award  is  made,  to  correct  any  mistakee  which 
may  have  been  made  by  the  arbitrators,  is  void 
for  want  of  consideratioii.  At.all  events,  a  de- 
fendant cannot  avail  himself  pf  it  by  way  of 
set-off  or  defence  in  an  action  on  the  award. 
Ibid. 

67«  Proof  that  arbitra^rs,  before  making  an 
award,,  resigned  their  authuity,  and  that  sueh 
resignatipn  was. accepted  by  the  parties,  is  ad- 
missible in  bar  of  an  action  on  an  award.  Bei^ 
yea  v.  Bamea^^  2  Wend.  602. 

68.  In  a  suit. at  law  on  an  arbitration  bond  for 
not  performing  an  award,  it  is  no  defeilce  that 
the  party  sought  to  be  charged  bad  no  notice  of 
the  nearing,  tiisd  did  not  attend.  £imer»dorf  v. 
Harrie,  5  Wend..616. 

.  69.  Where  an^  action  is  brought  ^pon  an 
award  for  a  pr<^ortion  of  a  prize  in  a  lottery,  it 
is  not  necessary  to  allege  in  the  declaration  that 
the  lottery  was  authoriaed  by  law.  Waite  v. 
Sarry,  12  Wend.  3X7. 

70.  Where,  by  the  terms  of  an  award,  acts 
aSre  to  be  performed  on  the  kame  day  by  both 
parties  to  the  submission,  it  is  incumbent  on  the 
plaintiff  to  ater  perfonnance,  or  an  offer  to  per- 
form on  his  part;  and  if  he  neglect  so  to  do,  the 
defendant  may  crave  oyer  of  the  award«  and  de- 
mur to  tlie  declaration,  or  plead  the  non-perit^rm- 
ance  of  the  plaintifr  in  bar  of  the  action.  Hup 
V.  Breton  et  at.  12  Wend.  591, 

.    V.  When  an  award  will  bp  tet  aside. 

71.  An  aWald  made  without  giving  ntitiee  to. 
the  parties,  so  that  they  can  be  heard  before  the 
arbitrator,  is  a  nullity.     Feier»  t.  « A^etaAVril-, 
0  Cow.  103. 

72.  Where  the  award  watf,  that  H.  should 
deliver  the  said  farin  to  B.,  &c,  and  that  D. 
should  pay  H.  -certain  inpneys;  held^  that  the 
delivery  of  the  farm  was  a  consideration  for  the 
money,  and  the  award  being  uncertttn,  in  not 
descnbinff  the  farm  by  reference  or  ot^ierK^isc, 
the  award  of  the  money  was  also  void.  Brutcn 
V.  Hanherwny  3  Cow.  70. 

73.  If  ^at  part  of  the  award  which  is  void 
is  so  connected  with  the  rest  as  to  affect  the 
justice  of  the  case^the  award  is  void  for  tliO 
whole.    Ibid. 

74.  .Upon*  a  general  bond  of  submission  to 
arbitrators,  with  an  iid  ^lu/clatise,  if  thoy  do  net 
award  on  all  the  matters  in  controversy  between 
the  parties,,  of  i^hich  they  have  notice,  the  aw&m 
is  void  in  toio  t  adjudged  upon  plea  that  they 
had  <omitted  to  pass  upon  a  certain  matter,  repli- 
cation settmg  f(^th  an  award,  which  on  its  &ce 
excluded  the  matter,  demurrer  and  .  joinder. 
TTngA/  V.  Wrightrb  Cow.  197.' 

75.  To  avoid  an  award  by  Assent  of  one  of 
the  arbitrators,  he  must  dissent  when  the  award 
b- published.    Jaekaon  v.  Gojm*,  5  Cow.  383. 

76.  On  a  motion' to  set  aside  an  award  which 
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agreed  to  be  made  a  rule  of  Court,  the 
merits  of  the  award  are  oot  inquirable  into.  It 
will  not  be  set  aside  in  a  Court  of  law,  unless 
the  arbitrators  have  acted  dishonestly  or  cor- 
ruptly. Ex  parU  ITJOtnficy  T.  Ne^ocomb^  5 
Cow.  425. 

77.  The  rerised  statutes  haye  not  changed 
the  law  as  to  the  power  of  this  Court  to  set 
aside  an  award,  in  respect  to  the  conduct  of  the 
arbitratore ;  formerlv,  as  well  as  noW,  an  award 
mig^ht  be  set  aside  for  partiality  or  corruption  in 
the  arbitrators.     Smiihy.  Culier,  10  Wend.  589. 

78.  The  terms  fttuconduet  and  fmsbeAamour, 
used  in  ^e  sUtutOf  imply  a  wrongful  intention, 
and  not  a  mere  firror  in  judgment  on  the  part  of 
the  arbitrators.    Jbid. 

79.  Where  two  parties  submit  &eir  differ- 
ences to  arbitrators,  and  a^e^  to  make  the 
submtssion  a  rule  of  Court,  in  a  Court  of  com- 
mon law,  pursuant  to  the  act  for  determining 
differences  by  arbitrators,  (IR.  L.  135.)  the 
Court  of  Chancery  will  not  entertain  junsdic- 
tion  to  set  aside  the  award,  unless  injustice 
would  be  done.     Thppan  y.  Htaih^  i  Paige,  393. 

80.  A  mistake  of  judgment  in  arbitrators  is 
not  sufficient  eyidence  of  improper  conduct  on 
their  part,  to  justify  the  setting  aside  of  their 
awasd  in  a  Court  of  Chancery.  CampbcU  y. 
Waiem^  3  Paige,  124. 


BAIL. 

1.  Diaekarging  dtfendani  without  haiL 
n.  Bail  to  the  therif. 

III.  Ptooudina  and  action  on  the  bail  bond.' 

(a)  When  and  how  the  plaintiff  tnaypro~ 
eeed  on  the  bail  bond ;  (b)  frhen  the  bail 
will  be  reRevedm 

IV.  ProeeedingM  agoing  the  ahcrfff. 


v.  Bail  to -toe  action  r  Ta)  Piling  and  giving 
notice  of  bailf  (b)  JudiJIcation  of  baili 
(c)  Filing  common  baiL 

TI.  Proeeedinge  amnat  bail  on^  their  reeogm' 
eance  /  (a)  Surrender  cf  principal  in  dio- 
charge  of  bail  f(h)  Bail  relieved  on  their 
principal  being  discharged  a»  un  intol" 
went  i  (c)  Ot&r  grounde  for  reUrf  or 

diadkarge, 

Yll.  Bail  in  criminal  eaeee. 

I.  Discharging  defendant  without  baiL 

I.  A  defendant  surrendered  by  his  bail  is  not 
entitled  to  be  discharged  from  imprisonment, 
OB  tiie  gronnd4hat  the  plaintiff  had  giyen  notice 
of  exception  to  the  bail,  where  no  exception 
had  in  fact  been  entered  on  the  bail  piece. 
Lawrence  ▼.  Oraham^  9  Wend,  477. 

3.  Sudi  notice,  it  ieemf,  would  have  diftohar^ 
th^  bail ;  but  the  bail  not  haying  ayailed  him- 
self of  the  right  to  a  discharge  growing  out  of 
the  exoeption,  the  defendant  can  daitai  no  ad- 
yantage  under  it.    Ibid* 

n.  Bail  to  the  sheriff. 

3.  Bail  lo  the  sheriff  are  entitled  to  relief  on 
the  usual  tMms,  al^oiu^  the  sheriff,  after  a 
rule  for  an  attachment  tof  not  bringing  in  the 
body,  paya  the  plalnttff*s  demand.  Oartiss  ada. 
Aymotfr,  1  Wend.  10&. 

Vokin.  6 


in.  Proceedings  and  action  on  the  bail  bond/ 
(a)  When  and  how  the' plaintiff  may  proceed 
on  the  bail  bond*  . 

4.  There  is  no  distinction  between  proceed- 
ings agrainst  bail  and  other  joint  debtors,  and 
the  plaintiff  may  proceed  and  deckue  against 
both,  under  the  statute,  as  in  ordinary  cases 
wheii  one  -defendant  is  taken  and  the  other  not 
found.    Steward  y.  Patten  and  Cutter^  1  Hall,  38. 

5.  In  an  action  upon  a  recognisance,  the  she- 
riff returned  upon  the  writ,  **one  of  the  defend- 
dants  taken  and  the  other  not  found.'*  The 
plaintiff,  under  the  statute  relating  to  joint  debt- 
ors, haying  declared  against  both  bail,  a  motion 
was  made  in  the  name  of  the  defendant  not  taken 
for  an  exoneretur  upon  the  bail  piece  in  the  (Ori- 
ginal suit,  with  the  ayowed  object  of  making  it 
ayailable  to  both ;  but  the  motion  was  denied. 
Ibid. 

(b)  When  the  bail  will  U  relieved. 

6.  On  a' motion  to  set  aside  the  proceedings 
on  a  bail  bond,  affidnyits  made  in  support  of 
the  motion,  and-  entitled  in  the  original  cause, 
attached  to  an  order  to  stay  proceedmgs  entitled 
in  the  baQ  bond  suit,  with  a  notice  of  motion* 
showing  the  real  object  of  the  application,  may 
be  read.    Ex  parte  Metzlerj  5  Cow.  287. 

7.  Where  the  bail  below  became  bail  aboye, 
and  the  plaintiff  excepted,  and  then  took  an 
assignment  of  the  bond,  and  commeuced  an 
action  upon  it;  held^  that  the  proceeding  was 
irregular,  and  should  be  set  a9ide  with  coats. 
IbS.^ 

IV.  Proceedings  against  the  sheriff, 

8.  A  sheriff  will  be  discharged  from  an  attach- 
ment for  not  bringing  in  the  body  where  special 
bail  has  been  put  in,  but  the  bail  piece  has  been 
lost  in  its  transmission  to  the  clerk's  office. 
The  People  y.  Shoemaker,  2  Wend.  2^3. 

V.  Bail  to  the  action  t   (a)  Piling  and  giving 

notice  tf  bail, 

9.  Notice  of  bail  in  error  must  specify  their 
names,  additions,  and  places,  or  residence.  Jkbo- 
dy  y.  Baker,  5  Cow.  418. 

10.  They  are  liable  to  exception  in  the  same 
manner  as  bail  to  the  action.    Ibid. 

1 1.  The  plaintiff  has  aright  to  act  on  a  notice 
of  bail  receiyed  from  an  attorney  of  this  court; 
though  he  may  not  haye  been  retained,  and 
though  bail  may  not  be  in  as  stated  in  the  notice. 
Cobb  y«  Danmo^  6  Cow.  390. 

12.  The  plaintiff  is  not  bound  to  know  that 
special  bail  is  in,  unless  the  defendant  giye 
regular  notice  thereof,  and  may  therefbre,  thougli 
special  bail  be  in,  issue  ^  ca.sa,  without  first 
jiaying  issued  tifLJfa,,  if  there  be  no  notice  of  bail 
giyen.     Butter^ld  v.  Cooper,  6  Cow.  608. 

13.  The  plaintiff's  attomejr  ie  not  bound  to 
regard  the  filing  a  special  bail  piece  unless  he 
haye  notice  of  it,  and  though  special  bail  be 
actually  in  without  notice,  the  filing  common  bail 
and  entry  of  a  default  after  the  ordinary  time 
is  proper  eyen  within  the  four  days  after  special 
bail  is  filed.    Pardoey,  Rod,  4  Cow.  61 . 

(b)  Justification  tf  bail, 

14.  Thongl^  the  general  rule  is,  that  bail 
must  justify  m  doublMhe  amount  contained  in 


« 


tATL. 


Ibe  writ,  or  in  flie  order  to  hold  to  bail,  and  the 
plaintiff  may  demand  two  bail,  yet  where  the 
debt  is  enormously  large,  the  Court  will  exer- 
eise  discretion  tod  direct  reasonable -bail.  In 
this  case  the  debt  demanded  was  $30,000,  and 
the  Court  ordered  that  the  bail  should  justify 
by  two,  or  any  greater  number  of  persons,  in  the 
amount  of  $45,000  in  the  aggregate.  Oromc^ 
Una  ads.  Beldem^  1  Wend.  107. 

15.  A  justification  of  bail  at  ihe  time  and 
place  specified  in  the  potioe  is.  good,  althon^ 
before  an  officer  othte  than  the  <m»  named  m 
the  notice,  especially  if  the  plaintiff  has  not 
been  misled,  SouiUrland  j.  Sk^fiM,  ^  WwA. 
893.  . 

(g)  FiUng  common  bitiL 

16.  The  plaintiff  is  not  bound  to  accept  e 
plea  until  the  bail  hare  justified;  and  though 
he  refuse  a  plea  on  this  ground,  he  mav  aAer- 
wardfii  file  common  bail,  and  enter  a  default. 
Waterman  r,  Jiilen^  1  Cow.  60.       . 

17.  Where  bail  are  excepted  to,  an^  neglect 
to  justify  in  the  regular  time,  they  are  as  no  hail, 
and  the  plaintiff  may  file  common  bail,  and  pro* 
ceed  unaer  Uie  statute,. and  take  a  default,  which 
will  be  set  aside  onl v-  on  terms.  Ibid.  Trotter 
ei  al.  V.  Hawley  etaLl  Cow.  226.  &  P. 

18.  Where  the  plaintiff  took  his  judgment  by 
default,  omitting  by  mistake  to  file  common 
bail,  the  Supreme  Court  on  motion,  allowed 
him  to  appear  for  the  defendant  nune  pro  tune. 
Per  Sudan,  Senator,  interruptinff  the  argument 
for  the  defendant  in  error.  Cokkn  r.  Snicker* 
boeker,  9  Cow.  31. 

19.  Where  a  plaintiff  takes  a.  judgment  by 
default,  but  inadT^rtentl^  omits  to  file  common 
bail,  the  Court  on  motion  will  always  give 
liberty  to  do  this  nunc  pro  tune.  Phdp9  r.  Bron^^ 
mm,  4  Cow.  61. 

20.  Common  bail  can  be  filed  by  a  plaintiff 
only  in  a  non-bailable  action.  Jkmn,  9  Wend. 
630. 

VI.  Proceedingn  agaimt  hail  on  their  reeogni' 
9once  t  (a)  ^rrender  of  principal  in  dieeharge 
rfbaiL 

21.  Bail  may  iunender  their  principal,  and 
obtain  an  exoneretur  on  motion,  alter  the  eight 
days  allowed,  ex  graHa,  fat  Sttrrender,  if  the 
sunender  within  that  time  was  preTcoted  by 
the  sickness  of  theprincipal;  nnd  this  though  no 
order  to  stay  proceedingpi,  or  rule  for  enlarging 
the  time  to  surrender,  was  obtained  within  the 
ei^ht  days,  the  sickness  of  the  principal  not 
bemg  known  to  the  bui  Within  that  time. 
Thomao  y.  BuUcky,  5  Cow.  95. 

92.  If  a  defendant  omit  to  plead  his  discharge 
to  a  aetre  faeiae,  whereby  judgment  by  default 
goes  against  him,'  he  is  concluded ;  yet  in  such 
case,  if  the  bail  apply  within  eight  days  after 
the  retnm  of  the  writ  against  them^  the  Court 
will,  on  a  proper  case  oeing  made  out,  gire 
time  to  suirender,  as  they  would-  do  in  other 
eases ;  and,  in  the  mean  time,stay  the  proceed- 
ings ;.  and  will  furUier  order,  that  on  surrender- 
ing the  defendants,  and  paying  the  costs  of  the 
action,  proceedings  against  them  be  perpetually 
stayed.    FrankUn  r.  Thurhor,  I  Cow.  497. 

M.  A  judge  at  ehambers«-or  aeoainiBstoBer» 


&c.  may  order  an  exontrdur,  on  the  disefanfv 
of  the  principal  under  the  body  act,  in  the  same 
manner  as  on  an  actual  sunender.  Oumiin^iam 
r.  Brown,  5  Cow.  989. 

94.  The  dischatge  is  eonelnsi^  and  cannot 
be  questioned,  as  against  the  bail,  for  irregn* 
lari^  or  fraud.  .  /Mtf. 

25.  The  eight  days  dattag  which  special  baR 
may  surrender  ex  gratia  are  to  be  computed  olC 
thcee  within  the  test  and  leium  days  of  pro- 
cess. Wiggino  ▼.  Wikon,  5  Cow.  420. 
.  96.  The  rorce  of  a  special  bail  piece  is  spent 
by  anest  ona  eai  Mb,  thoueh  the  prisoner  escape, 
and  he  cannot  afterwarcb  be  surrendered,  hf 
his  special  bail.  Ex  parte  Badgley,  7  Cow. 
472.- 

97v  A  surety  for  the  gaol  liberties  hai  no 
power  as  such  to  Sjafremler  his  prtncipiA  lo 
dlose  confinement.    Md.  ' 

98.  To  warrant  this,  the  technical  relatioii  of 
principal  and  bail  must  exist.    Rid.   . 

99»  ^ml  on  recognisance  will  he  reliered  on 
such  a  honafide  attempt  lo  surrender  within  the 
eight  days  allowed  for  the  surrender.  Watner 
▼.  Hayden,  2  Wend.  951. 

30.  Bail  have  dght  day»  in  fuil  term  to  snr- 
render  their  principal,  whether  the  suit  againat 
Ibem  be  commenced  by  declaration  or  eopiao. 
MayeU  y.  IhlleU,  7  Wen4^  BQ7. 

31.  The  plaintiff,  however,  may  proceed  in 
his  suitagamst  the  bail,  subject  to  the  right  of 
the  bail  to  surrendertbeir  principal,  and  to  be 
discharged,  on  payment  of  costs. 

32.  The  right  of  the  bail  to  discharge  falm* 
self  by  &  surrender  of  his  principal  ends  with 
the  return  of  the  ea,  §a.  in  the  original  suit ; 
and  the  «iight  days  are  allowed  as  matter  of 

.fraoe  rather  than  right.    Steward  w.  Patton^  1 

Hall,  38. 

*  '         ... 
(b)  Bail  reiieved  on  their  principal  being  cSa- 
<harg€d  a»  an  inntoenL 

33.  Where  a  defendant  has  obiained  his  dis- 
charge under  the  insolvent  act,  after  a  judgment 
against  him,  which  is  revived  by  a  tdre  fadaa 
personally  served,  his  bail  will  not  b^  relieved 
on  motion.    Prankliny.  Thurber,  I  Cow.  497. 

34.  The  defendant  himself  would  not  be  re- 
lieved on  motion,  so  that  t}\e  reason  of  the  rule 
dispensing  with  actual  surrender,  in  such  a 
case,  which  is  to  avoid  the  idle  circuity  of  sur- 
rendering a  defendant  who  must  be  immediately 
liberates,  does  not  apply.    Ibid. 

35.  Though  a  defendant  be  disehaiged  under 
the  insolvent  act,  (f  he  have  time  to  plead  ^e 
discharge,  but  omit  to  do  so,  an  kxonereiur  wOl 
not  after  judgment  be  ordered  in  favour  of  his 
special  bail,  on  account  of  the  discharge.  CSamp- 
bfiU  V.  Palmer,  6  Cow.  596. 

36.  They  must  surrender  in  the  ordinary  wny. 

(c)  Other  grounds  for  reli^  or  dudkarge. 

37.  If  bail  do  not  justify  within  the  time  al- 
lowed by  the  roles  of  the  Court,  they  cease  to 
be  bail,  And  the  plaintiff  cannot  held  them  by 
giring  notice  that  he  vraives*  the  exeeptieD. 
People  V.  Judgee  ef  Onondaga,  1  Cow.  54.  * 

38.  This  Court  will  in  hnih  case,  where  the 
bail  are  sued  in  ^  Court  ef  Common  Pfeas, 
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mnt  ft  m&niamuM  eomoiaiidiaff  the  Court  be- 
low to  order  an  exontrttur  to  be  entered  upon 
the  bu]  pieee^  and  to  set  aaade  the  proceedings. 
Ibid. 

39.  Chargiiw  a  defendant  in  exeontion  dis- 
charges his  batf.  SraMtr/T.J!rO«tffhlOoW.99. 

40.  Charging  one  of  two  bail  in  execution 
will  not  discharge  the  other.    IbidL 

41.  II  jecnuy  that  special  bail  are  liable  only 
to  the  amoant  of  (he  ec  tUnm*  Mumford  v. 
Stoekar,  1  Cow.  601.. 

49.  Bail  who  are  excepted  ttf,  and  do  not 
justify,  cease  to  be  baiL  Thorp  y.  FBuUener^  2 . 
Cow.  614. 

43.  And  an  agreement  between  the  parties  to 
waive  the  exception,  filing  a  declaration  in 
chief^  and  going  on  to  judgment,  are  no  reasons 
against  oti£ring  an  aameretur,    f^^ 

44.  Special  bail  who  are  exeejited  to,  and 
neglect  to  justify,  cease  to  be  bail,  and  may 
move  to  haTe  an  cawncrelur  entered  upon  the 
bail  piece.     Coopefyt  Spieary  S  Cow.  619. 

45.  Bat  till  they  66  this,  they^m«y  be  pro- 
ceeded a^nst  as  bail,  and  their  names  are 
properly  inserted    in   -the  recognisance   rolk 

46.  Wheve  one  excepted  to,  and  notlnstifying, 


no  process 'serred  on  him,  AeAl,  that  the  excep- 
tion was  no  defence  for  the  other  bail,  but  Judg- 
ment might  go  SgOinst  all,  with  a  stay  of  execu- 
tion as  to  the  one  net  brought  in.    IbitL   . 

47.  MM  abo^  that  the^otberbail  had  no  liffht 
to  moTo  in  his  behalf  for  an  eaoonertiur.  The 
right  iepefsonal  to  himself^  which  he  may  waive, 
and  suner  himself  to  be  charged..    IbiJL  • 

48.  Special  bail  cannot  object  to  an  amend- 
ment of  the  oe  etimm.  Blue  ▼«  Stouiy  3  Cow. 
354. 

49.  Proceedings  will  be  stayed  against  special 
bail  pending  a  writ  of  error  bronght  by  the  prin- 
cipal.     fV&ekr  t«  Raymond^  6  Cow.  589. 

50.  Theepecial  bail  will  not  be  discharged, 
becaooe  their  principal  is.  imprisoned  on  con- 
Tiction  for  a  crime,  unless  it  be  for  Ufo ;  or  for 
a  long  time  in  another  state.    Phamix  FStt  /o* 
turmmtt  CuKpan}f  ▼.  Muwatt^  6  Cow.  599. 

51 .  In  a  suit  on  a  fecognisance  of  bail,  if  the 
defendant  in  the  original  action  is  confined  as  a 
debtor  in  another  state,  the  proceedings  will  be 
stayed,  and  time  will  be  giyen  for  his  surrender 
aAer  his  Hberatioti  from  such  imprisonment. 
TU  Peopkr.  New  York  (X  P.9  Wend.  963. 

69.  Bail  for  females  in  actions  founded  on 
eonfroct  are  entitled  to  have  an  eowaefv^iir  en- 
tered on  the  bail  niece,  under  the  revised  sia'^ 
tates,  which  deolare  that  no  female  shall  be 
inpriaoaed  on  any  process  in  such  action.  Dwo' 
ham  T.  Maimnbtt^  5  Wend.  113. 

53.  Special  bail  soed  on  their  rteognisanee 
may  insist,  by  way  oijlka  in  bar  of  the  action, 
that  before  a  oreacn  or  the  ^condition  of  the  re- 
cognieanee,  an  agreement  was  4$ntered  into  by 
the  plaintifl;  that  the  defendant'  in  the  original 
action  might  depart  from  the  state,  and  that  no 
proceedings  should  be  held  in  snch  action  until 
his  return.    GMk  r.  i^5/b,  6  Wend.  936. 

54.  If  each  agreement  is  made  with  the  know- 
ledge and  consent  of  the  bail,  it  Is  founded  on 
a  soflicient  considerslioa,  and  the  nmedy  of  the 


• 

plaintifi*  is  suspended  until  the  return  of  the  de- 
fendant ;  if  made  with  the  defendant  only,  with- 
out the  privity  or  consent  vi  the  bail,  the  latter 
is  absolutely  diBcharged,  as  it  would  be  %  fraud 
upon  him  for  the  plaintiff  to  induce  the  defend- 
ant to  leave  the  state  under  each  circumstances, 
and  then  to  proceed  affainst  the  bail.    Ibid. 

55.  The  Court  in  which  the  original  proceed- 
ings were  pending  might  in  such  case  set  aside 
a  cdb  48.  and  tlie  sheriff's  return  thereon,  or 
order  a  stvjr  of  proceedioffs  until  the  return  of  the 
defendant  I  or  a  Court  of  Cliaucery  might  grant 
relief.    Ibid* 

56.  In  an  action  of  debt  on  reeognuanee  of 
baiij  it  is  no  defence  that  the  sheriff  might  have 
arrested  the  defendant  in  the  original  suit  oa 
the  en.  mL  issued  therein,  unless  fraud  or  col- 
lusion is  charged  upon  the  plaintiffs.  Brad- 
ley V.  Biihop^  7  Wend.  359. 

57.  An  exmtrdur  will  he  ordered  on  a  bail 
piece,  where  it  is  shown  that  the  action  in 
which  the  hail  is  given  is  founded  upon  con- 
tract, and  that  the  defendant  in  such  action  is 
not  liable  to  arrest,  according  to  the  provisions 
of  the  act  abolishing  imprisonment  for  debt. 
Bumll  V.  Chamfnwij  9  Wend.  469. 

58.  In  an  action  on. a  recognisance  of  boil, 


only  made  &  partr  pro  forma  and  sued,  but  entered  into  in  a  Court  of  Common  Pleas,  sued 


in  this  Court,  the  feet  that  the  defendant  is  a 
rssident  inhabitant  of  lh»  county  where  the 
Court  in  which  the  original  action  was  prose- 
cuted is  held,  cannot  be  pleaded  in  abatement 
or  bar*;  the  remedy  of  the  defendant  is  by  mo- 
tion.   MaUihewa  v.  Graft,  13  Wend.  33. 

59.  If*  the  declaration  be  (or  a  cause  of  action 
different  feem  the  ae  <<toa»,  the  special  bail  may 
move  for  an  txonereturt  which  will  be  ordered 
with  costs.    jPe/7  r.  Grtgg,  4  Cow.  496.  ' 

y  IL  Bail  in  arimiital  oombm* 

60.  The  Supreme  Court  have  the  some  pow* 
era  in  relation  to  bail  as  the  English  K.  B.,  and 
may  let  persons  charged  With  criminal  offencea 
to  bail,  in  all  cases  whatsoever.  Ex  parie 
n^he^  5.  Cow.  39. 

61.  Though  the  crime  appears  to  be  but  man* 
slaughter,  it  is  not  of  course  to  allow  bail.  /6td!. 
*  69.  But  if  the  ^ilt  or  innocence  of  the  pri- 
soner appear  to  be  iudifferent,  he  may  be  bailed. 
Ibid. 

63.  Though  the  warrant  of  commitment  be 
defective,  the  Court  will  not  discharge  the  pri- 
soner finally  for  that  reason-;  bnt  if  a  crime  be 
niade  out  upon  the  depoaitions,  the  course  is  to 
dischargepro/oniMS ;  out  remand  upon  a  special 
rule.    Jbrm  tHerenfy  Ibid, 

64.  If  there  be  no  reasonable  doubt  of  the 
guilt  of  a  priaonor  charged  with  committing  a 
felony,  he  ought  not  to- he  bailed  even  by  the 
Supreme -Conrt.    Ibid. 


BAILMENT.     .       . 

1.  A  naked  bailee  of  a  chattel,  ei  g.  one  who 
^ves  a  receipt  for  4t  to  be  kept  and  delivered 
to  another,  at  a  certain  time,  without  reward,  is 
responsible  for  gross  negligedoe  only.  £diom 
V.  WeUon,  7  Cow.  978. 
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3.  If  a  chattel  be  taken  from  one  who  receipts, 
and  promieeB  in  writing  to  r&-deliyer  it  by 
another  who  has  a  paramount  title,  the  bailee  is 
diecharffed.    Rid. 

3.  Thus  where  a  constable- had  levied  on 
chattels  by  virtue  of  a  justice's  execution^  but 
left  them  with  the  defendant,  who  pledged 
them  to^E.,  to  whom  W.  gave  a  receipt,  pro- 
mising to  renleliyer  them  at  a  certain  Avf^  and 
before  that  dsy  the  constable  took  ibem  from 
W.,  and  they  were  afterwards  sold  on  junior 
ezecutiona;  ktld^  that  this  discharged  the  pro* 
mise  of  W.    Ibid. 

4.  In  an  action  of  amimpHi'hj  £. -against 
Vf.i-hddf  that  these  circomstanees  were  a  good 
defence  upon  the  geheral  issuer    Ibid, 

5.  One  who  reoeives^foods  for  reward  into  his 
store,  though  standing  upon  a  whart^  the  goods 
to  remain  there  for-  the  purpose  of  beine  for- 
warded subject  to  the  bailor*s  order,  is  liable 
merely  as  a  warehouseman,  not  as  a.  common 
carrier  or'  wharfioger,-  and  be  is  bound  to  ez^ 
ercise  no  mora  than  mdinary  care  in  preserving 
the  goods.     FlaU  v.  Hibbard,  7  Cow.  497. 

6.  Semble^  that  a  wharfinger  is  bound  only  to 
the  same  degree  o(  care  as  a  wanehousemaa, 
and  is  not  lisSile  to  the  same  extent  aa  a  com- 
mon carrier.    Ibid. 

7.  PubUc  ^storekeepers  receiving  and  storing 
goods  for  hire  are  not  liable  to  the  same  extent 
as  common  earners,  nor  are  they  bound  to  take 
better  care  of  the  goods  than  a  prudent  man 
would  ordinarily .  take  of  his- own  property.. 
Ibid. 

8.  SembU^  ihhi  where  goods  so  received  are  of 
themselves  well  secnreo,  the  mere  ciienmstaace 
of  receiving  goods  of  another  sort  inta  the  same- 
store  which  invite  thieves  into  the  store,  who 
set  it  on  fire  and  consume  the  former  goods, 
will  not  make  the  bailee  liable,'  unless  the  re- 
ceipt of  the  latter  goods  will  probably  produce 
such  a'consequenee.    Ibid. 

9.  Sembk,  that  where  goods  are  so  destroyed 
the  bailee  is  prima  facie  liable,'  on  the  bailor 
showing  the  less  or  destruction  (Mf  the  goods ; 
and  it  lies  with  the  bailee  to  show  diey  were 
not  lost  in  consequence  of  the  want,  of  ordinary 
care  on  his  parti  but  qumr^y  vide  note  (a)  to  this 
case.    Ibid. 

10.  The  standard  by  which  ordinary  dili- 
gence in  a  bailee  is  to  be  tested*  Per  Wdi- 
worthy  C.  J.,  in. his  charge  to  the  Jury.    Ibid. 

11.  The  difference  in  extent  betVeen  the 
liability  of  a  common  carrier  and  innkeepers  and 
other  bailees  for  rewaid,  and  what  is  meant  by 
the  words  "the  act  of  God."  Per  Wdkoorti^ 
C.  J.,  in  hi9  charge  to  the  jury,  14«    IbiA 

13.  Forwarding  merchants,  with  whom  goods 
are  deposited,  an^  who  are  instructed  to  forward 
them,  are  not  liable  for  their  loss,  in  an  action 
charing  the  defendants,  asr  depositaries,  if  it 
is  shown  that  they  have  used  due  diligence  in 
sending  on  the  property  by  responsible  persons. 
Bnmn  v.  Deniwn^et  al.    2  Wend.  593., 

13.  An  innkeeper  is  not  liable  in  trover  for 
property  intrusted. to  him  in  the  Kne  of  his 
business,  unless  an  actual  cohyersion  be  shown ; 
a  demand  tod  refusal  is  not  sufficient  evidence 
of  a  conversion,  unless  at  the  time  of  the  de- 
mand the  goods  were  in  the  possessioii  cv  under 


the  control  of  the  defendant.  HaOa/Aahty.Fitkt 
8  Wend.  547. 

14.  Warehousemen  are  not. liable  forinjniy 
to  property  intrusted  to  them,,  if  they  use  all 
the  care  and  diligence  in  rriation  to  the  property 
which  prudent  men  exercise  in  respect  to  their 
own.    Knapp  y.  .Curiia^  9  Wend..  60. 

15.'  A  common  carrier  w]io  carries  passengers 
and  their  ha|ggage  is  responsible  for  the  bagga^ 
if  lost,  although  no. distinct  price  be  paid  for  its 
transportation;  the  compensatioii  for  its  con- 
veyance^  in  contemplation  of  law^  is  included 
in  the  fare  of  the  passenger.  Orange  Oouniy 
Bank  V.  Brotvn^  9  Wend.  85. 

16.  Where,  however,  the  ba^age  eonsists 
of. an  ordinary  travelling  trunk^m  Which  there- 
is  a  large  sum  of  money,  such  inoney  is  not 
considered  as  included  nrider  the  term  ^^bap- 
eage,**  so  as  to  reftder  the  carrier  responsible 
fer  it.    Ibid. 

17.  A  wareiionsemant  not' chargeable  with 
neffligi^nce  is  not  responsible  fer  goods  intrusted 
te  nim,  stolen  or  embezzled  by  his  storekeeper 
or  servant ;  and  the  oma  of  showing  neglwence 
lies  upon  the  owner.  Schmidt  v.  Bhodj  9  Wend* 
268. 

18.  Where  a  large  quantity  of  any  paiticnlar 
kind  of  merchandise  is  stored  in  a  warehouse* 
and  portions  of  it  from  titoe  to  «tiii;ie  delivered 
oat  without  tl^  storaee  thereon  bekig  paid,  the 
Warehouseman  has  alien  'Upon  the  portion  left 
for  the  storage  of  the  whole.    Ibid,  - 

19.  Where  a  steamboat  chartered  lor  mx 
months  to  ply  between  New  York  and  New 
Brunswick,  was  arrested  in  New  Jersey  by 
process  of  Attachment  sued  out  by  a  creditor  of 
the  owner,  who  on  receiving  notice  of  &e  seiaure 
of  the  boat  refused  to  procure  her  liberation  by 
giving  bonds  or  otherwise,  ii  wa$  held,  that  by 
•such  refusal  the  hirer  Was  dieeharged  from  the 
contact,  and  from  all  liability  for  the  hire  of  the 
boat  fer  the  residue  of  the  term.  Stamford 
Steamboai  Cbm/MNiy  v.  Gibbons,  9  Wend.  3^. 

20.  An  attachment -.thus  issued  will  be  pre- 
sumed to  liave  issued  conformably  to  the  laws 
of  the  place  where  it  is  executed,  and  will  pro- 
tect the  hirer  from  responsibility,  the  same  as  if 
the  property  had'  becm  taken  on  an  executien 
against  the  owner.    Ibid. 

21.  Where  a.  peison  received  a- sealed  letter 
oontaitiing  a  $100  bank  bill  at  New  Orleans^ 
and  0q^ged  to  deliver  i^to  the  individual  to 
whom  It  was  addressed  at  Saline^  in  New  York« 
whose  property,  he  was  told  it  was,  t^.  vat 
heU,  that  an  action  could  not  be  sustained 
against  him  as  a  bailee  on  the  common,  money 
counts,  without  showing  that  he.  broke  .the  seal 
and  appropriated  tlie  money  to  his  own  nse. 
BeardUee  v.  Biehardeon,  11  Wend.  25. 

82.  A  bailee  without  hire  is  liable  for  gross 
neglect  only ;  but,  ii  M^ans^  that  if  on  demand 
he  refuses  or  (miits  to  deliyer  a  packet  intruated 
to  him,  he  is  answerable,  unless  he  can  show  its 
loss  withont  fault  or  negligence  on  his  part. 
Ibid. 

fS3.  A  common  carrier.  In  respect  to  the  time 
<f  ddieery  of  goods,  is  responsible  only  for  the 
exertion  of  due  diligence,  imd  may  excuse  delay 
in  the  delivery  by  accident  or  misfortune,  af- 
thdigh  not  inevitable ;  it  is  enough  if  he  exert 
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due  eaie  and  dHigence  to  gnard  against  delay. 
PctrsofM  ▼.  Uard^^  14  Wend.  31 5» 

d4.  The  principle  -npon  vhich  the  extraordi- 
nary responsihility  of  common  carriers  is  found- 
ed does  not  require  that  that  responsibility 
should  be  extended  to  the  time  occupied  in  the 
transportation ;  the  danger  of  robbery  or  em- 
bezalemenC,  by  collusion  or  fraud  on  the  part  of 
the  carrier,  has  no  application  in  snch  case. 
Ibid. 

S5.  Where  a  common  cairicr  on  the  canals  is 
prerentedv  by  the  canala  fireeaing  up,  from  ac- 
complishing the  whole  Toyase,  he  is  bound  ^ 
deliTer  the  goods  at  the  place  to  which  he 
undertook  to  transport  them  on  the  canal  ii^ain 
becoming  nafrij^bie;  but  if  the  owner  or  the 
goods  accept  them  at  the  place  where  the 
Toyage  is  intemtpted  by  ^e  loe,  the  carrier  is 
discharged  from  forther  rssponsibUity,  and  be- 
comes entitled  to  a  pro  rata  compensation  for  the 
transportation  of  Uie  goods  to  that  place.    iML 

86.  If  a  common  carrier  on  the  canals^  in 
unloading  his  boat  at  the  termination  of  the 
Toyage»  uses- the  tackle  or  machinery,  of  a  third 
person  in  hoisting  the  goods  from  htt  boat,  and 
the  machinery 'breaks  vbA  the  goods  are  injured 
or  deslroyed,  he  is  responsible  for  the  loss ;  the 
machinery  is  pro  hoc  vice  his,  and  he  is  answer- 
able for  its  sufficiency.  De  Matt  t.  Larawayi 
14  Wend.  835. 

37.  The  under^king  of  a  <9irrier  to  transport 
the  goods  to  a  particttlar  place,  necessarily  in' 
eludes  the  duty  of  deU^ering  them'thete  in 
safely*    Ibid. 


BANKS. 

1.  *A  clerk  in  a  bank  is  not  bound  to  produce 
its  books  on  a  atdfpoBna  dueet  te' eam»  UOea 
Bmnk  T.  Billard,  6  Cow.  153. 

8.  Where  it  appeared  that  a  bank  had  kept 
books  or  m'emoranQa,tn  which  they  entered  the 
time,  manner,  and  terms  of  discounting  notes ; 
held,  on  a  suit  bv  the  baak  against  an  ^idorsdr, 
upon  discount,  that  it  was  not  competent  for  him 
to  show  the  custom  o^  the  bank,  under  the  di- 
reetiott  of  the  cashier,  to  take  an  usurious  dis* 
count,  in  all  eases,  from  the  creation  of  the  bank 
till  after  the  particular  not^  had  been  discounted, 
without  first  showing  that  notice  had  been 
girea  lo  the  bank  to  prodace  the  books  and 
memoranda  on  the  trial,  which  had  not  been 
complied  with.    /MdL    * 

3.  Under  the  tenth  section  of  the  act  incorpo- 
ratine  the  Washington  arid  Warren  bank,  (Sess. 
40,  en.  185.)  the  person  whose  bills,  &c.  are 
refused  payment  in  spede,  may  recorer  not  only 
the  principal  .sum  due,  with^e  usual  .interest 
at  seren  per  cent.,  but  also  ten  per  cent,  per 
annum  on  the  same  prioei|Sal,  from  the  time 
payment  is  demanded  till  it  is  made.  Wendell 
▼.  The  JVaAingUm  and  Warren  Bank,  5  Cow. 
161. 

4.  It  is  the  doty  of  a  bank,  on  the  money 
being  demanded  upon  its  notes,  to  pay  within  a 
reasonable  time,  according  to  ctrcumstances. 
HtMard  ▼.  Chenango  Bank,  8  Cow.  88. 

5.  Any  sum  of  ordinary  magnitude  should  be 
paid  at  least  during  the  day  of  tl^e  demand.  Bnd. 


6.  AH,  howeyer,  that  can  be  exacted  is  *that 
the  officers  of  the  bank  be  diligently  employed 
in  making  payment,  according  to  the  order  of 
time  when  demands  are  made.    Ibid. 

7.  A  bank  cannot,  at  its  option,  pay  out  in 
small  pieces  when,  it  has  large  on  hand,  thus 
creatine  delay  i  aiid  it  should  keep  money  ready 
counted  out,  or  senrants  sufficient  to  count  it  out 
within  a  reasonable  time.^    Ibid. 

8.  If  there  be  unreasonable  delays,  it  amounts 
to  a  refusal  of  payme/nt,    Jbid,    And 

9.  Held,  that  the  Chenango  Bank,  by -such  a 
refusal,  incuired  the  penalty  of  fourteen  per 
ceiit.  until  tender,  under  the  10th  section  of  its 
a6t  of  incorporation.  (Sess.  41,  ch.  363.  4  Laws 
N.  Y.  869.)  Ibid. 

10.  Under  that  section,  a  tender  of  the  money, 
though  at  the  banking  house,  without  notice  to 
the  creditor,  will  preTent  the  running  of  the 
fourteen  ner  cent.  This  tender  must,  however, 
be  not  only  of  the  principal  sum,  but  the  four- 
teen per  cent,  intermediate  the  time  of  refusal 
and  tender.    Ibid,-  ■ 

11.  But  a  tender  of  money,  to  avoid  the  run- 
ning of  ten  per  eent..afker  refusal  of  payment, 
within  the  senenil  statute  relative  to  banks, 
(Sess.  41,  ch.  336,  s.  3.  4  Laws  N.  Y.  343.) 
must  be  .peirsonal,    Ibid, 

13.  A  tender,  of  money  doe  on-bank  notes 
must,  at  the  common  law,  be  personal.  A  ten- 
der at  the  counter  of  the  banky  the  creditor  not 
being  present,  is  sufficient.    Ibwi. 

13»  A  bank  is  bound  by  law  to  take  its  own 
bills  or  notes  in  payment  of  debts.  Per  Wood' 
uforth,  J.,  delivering  the  opinion  of  the  Court. 
Magara  Bank  v.  Bosevelt;  9  Cow.  409. 

14.. A  depositor  in  an  insolvent  bank  pro- 
-ceeded  against  under  the  statute,  (Sess.  38,  ch. 
335,  s.  17.)  nnist  come  in  for  his  deposit  as  an 
ordinary  croditor,  having  no  nreference  to  others. 
BruyhY.  The  Beceiver  tf  ike  Mid.  IHst^  Bank. 
Note  (a)  to  the  opinion  of  Woodworth,  J.  Ibid. 

15.  So  jnust  a  cashier  of  th^  insolvent  bank 
for  his  salary.    Ibid. 

16.  Nei^er  a  depositor  nOr  cashier  have  any 
lien  on  the  lunds  or  an  insolvent  bank ;  the  for- 
mer for  his  deposit,  nor  the  latter  for  his  arrears 
of  salary.    Ibid. 

17. '  A  set-off  existing  against  a  bank  when  it 
stops  payn^ent  is  allowable,  whether  the  debt 
of  the  bank  be  then  payable  or  to  become  due 
afterwards.  >  Ibid. 

18.  Bills  of  an  insolvent  bank  are  allowable 
in  set-off  against  the  bank,  whether  in  the 
debtor^s  own  hands  or  in  the  hands  of  another 
for  his  use.    Ibid. 

.19,  An  endorser  to  the  bank  has  the  same 
right  to  setoff  bills  as  other  debtors ;  but  not 
if  he  be  indemnified,  or  the  maker  be  able  io 
pay.    Ibid. 

80.  The  evidence  upon  which -the  receiver  is 
to  act  in  allowing  set-offs  should  be  such  as 
would  maintain  a  set-off  in  a  Court  of  justice. 
Ibid. 

31.  If  he  receive  the  afifid^vit  of  the  debtor, 
it  should  state  when,  where,  from  whom,  snd 
under  what  cifcnmstancea  he  received  the  bills. 
Ibid 

S3.  If  the  debtors  and  sureties  be  insolvent, 
the  bills  of  the  bank  may  be  received,  whatever 
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time  they  may  be  obtained  by  the  debtors  or 
sureties ;  bat  tbey  should  be  estimated  as  much 
below  their  par  ralue  as  the  debt  duels  probably 
below  its  par  Talue«    IM, 

23.  Bills  obtained  by  the  soWent  debtors  of 
a  bank  after  it  has  stopped  payment,  though 
before  a  receiver  be  appointed;  are  not  admissi* 
ble  as  a  sei-off  against  the  bask,    Jbidn 

34.  An  over-d!rawinff  is  a  debt  due  to  a  bank* 
Ibid. 

25.  In  an  action  by  the  reeeiTers  of  a  bonk, 
appointed  under  the  aot. to  prevent  fraudulent 
bankruptcies,  dec.,  to  recover  tMe  amount  of  a 
mote  discounted  at  the  bank  falling  due  after 
the  appointment  of  the  tficeivers,  bank  notes  of 
the  same  bank  of  which  the  defendant  became 
the  holdef  previously  to.  bis  note  falling  ^kie 
cannot  be  set  off  against  the  demuid  of  the 
plaintiffs,  although  on  the  day  his  raXa.  faUs 
due,  the  defendant  makes  a  tender  ef  Uie  same 
in  payment  of  his  note.  JBftu^om  el  ai,  v.  Bfakapf 
3  Wend.  13. 

26.  An  action  on  a  promissory  note  endorsed 
Ia.  blank,  belonging  to  a  bank,  ma,y  be  sued  by 
receivers  or  assignees  in  their  proper  names,  as 
endorsers,  without  specifying  their  oliamcters 
as  receivers  or  assignees.    iRtL 

27.  In  a  proceeding  against  a  bank  by  the 
attornevvgeneral  under -the  **  act  to  prevent  frau- 
dulent bankruptcies  by  incorporated  oorapanies, 
and'to  facilitate  procc^ings  against  ibem,*!  if 
in  the  bill  Aled  by  way  of  information,  facts  and 
oireumstsnces  are  stated,  verified  by  affidavit, 
expressing  belief  ia  the  truth  of  those  facts,  and 
they  are  (»  such  a  character  as  to  raise  a  fair 
presumption  thttt  the  bank  proceeded  against  is 
insolvent,  and  are  not  contredioted  oreji^lained 
bv  the  bank,  on  a  motion  for  the  appointment 
of  a  receiver,  after  due  noti^,  the  fact  of  tnsoU 
vencjr  will  be  coflsideredas  proved  within  the 
meaning  of  the  act ,  Bank  9fDblunAia  v.  Met' 
ney-gencndi  3  Wend«  688. 

28.  A  receiver  may  be  appointed  by -tiie 
chancellor  in  the  first  instanee,  without  a  pre^ 
vioHS  referenoe  to  en  appointment  by  a  master ; 
and  the  amount  of  the  securi^  to  be  given  by 
the  reoeiver  rests  in  the  di^retion  of  Ui^e  chan- 
cel lor.    Ibid,  " 

29.  A  direction  by  tbe-cbafioetlor  io  a  master 
not  to  take  a  nomination  of  any  person  as  re- 
ceiver who  was  an  officer  or  agent  of  the  bank 
proceeded  against  at  the  time  it  stopped  pay-, 
ment,  or  at  any  time  within  six  months  previous 
thereto,  is  discreet  ami  ptoper. .  Ibid*, 

30.  The  act  of  the  fegislatuxe  under  which 
these  proceedings  are  had  is  a  valid  aad  not  an 
uncoostitntlonal  law,  as  it  respects  previous  in- 
corporations.   Ptid, 

3 1 .  The  government  of  the  territory  of  I^iohi- 
gan  had  power  in  1817,  under  the  laworganim- 
ing  the  territory,  to  ineorporete  a  banking  com- 
pany. WiUiatm  T«  Bank  if  MMgam^  7  Wend.- 
539.  ,  ' 

32.  A  board  of  directors  of  a  bank  have  no 
right  to  pass  a  resolution  excluding  One  of  its 
members  from  an  inspection  of-  its  books,  al- 
though they  believe  him  to  be  hostile  to  the  in- 
terests of  the  institution ;  and  shopld  thet>fficer 
having  custod}r  of  the  books  refhse  a  member 
permission  to  inspect  the  same,  agreeably  to 


such  resolution,  a  mandamm  will  be  directed 
to  such  officer,  ordering  him  io  submit  the  books 
to  the  inspection  of  the  director  desiring  it.  The 
People^y.  Throog^  12  Wend.  183. 

33.  A  bank  mav  be  assessed,  for  a  village 
tax  voted  pi;^iously  to  the  bank  going  into  ope- 
ration, if  before  the  assessment  be  made  the 
bank  is  deriving  an  income  from  its  capital 
stock.  '  (hweg9  Book  v.  Qawgti  Fiiiage^  12 
Wend.  644. 

34.  Where  a  bi(l  «f  f exdiange,  pa3rsble  #t-  a 
distant  place,  is  deposited  with  a  bank  -for  col- 
lection, without  any  agreement  for  compensa- 
tion, tbie  onty  obligation  ineorred  is  to  forward 
tho'  bill  in  due  season  to  a  bank*  or  other  suits- 
blcvagent  at  the  :plaBe'of  payment,  with  direo- 
tioas  to  tske  the  nedessanr  OM^sures  to  obtain 
paymenU  Jlkn  Y.JShmanU  Bank  tf  N.  ¥• 
16  Wend.  482. 

85.  When  the  bill  is  thus. forwarded,  imd  tlie 
bank  recetvingit  places  it  in  the  handaof  a  b<^ 
taty  to  nrake  presentment  for  so^ptaace,  which 
is  made  and  r^pfused.  Sod  the  notary  omits  to 
^ve  ikotioe  of  noOi^Mxeptance,  whereby  the  debt 
IS  losii  an  action  will  not  lie  against  the  bank 
where  the  note  was  originally  depostlDd^  but  the 
holder  must  seek  his  remedy  against  the  notary. 
Ibid*  ^ 

36..  It  is  competent  for  the  holder  to -prove, 
if  there  has  been  no  Judicial  detexminallon  upon 
the  point,  that  by  tlu9  usage  and  custom  of-  Ae 
place,  a  bank. thus  receiving  a  note  for.  colleo* 
tion  iocUTS  the  oUigatioB  to  toswer  for  the 
negligence  or  omission  of^  the  bank,  notary,  or 
other  agent  to  whom  the  bill  is  forwarded- 
Ibid. 

37.  The  inquiry,  however,  is  not  to  learn  die 
opinion  of  lendera  and  merchants  in  ^respect  to 
the  law  of  0ie  ease,,  bolt  to  asoertsin-  flie  %mag€ 
or  praetuM  in  the  course  *of  mefcantile  bnsinese* 
in  such  cases;  that  is,  what. is  iki%~jirad»tt  an 
generally  utidetstood  .bv  merchaots,  and  as  re- 
cognised and  acqoiesoed  in  by  the.banks.   Jkid^ 


BASTARDY. 

1.  A  bond  to  indemnify  a  to^m  ooncemtng  a 
bsstard  diild,  given  pursutfbt  to  the  statute, 
(Sees.  36^  ch;  12,'  s.  2;  1  it  f«.  306.)  is  broken, 
and  mi  action  .may  be  nmintained  upon  it,  as 
soon*  as  the  town  l>ecomes  li^le  or*  bound  to 
maintain  the  child ;  and  an  action  upon  it,  with-> 
out  actual  diiA>ursenieat,.advuiice,  or  payment 
by  the  town.  JRoikfeikr  v.  IhnneU^^  8  Qew. 
623.. 

-  2.  An  Older  of  filiation  and  maintenance 
made,  in  j^ursuance  of  the  first  section,  agninst 
the  putative  father^  is,  pef  sc,  -coxiclusive  evi* 
denoe  to  sustain  theaetion  even  a^nst  the  sure- 
ties; and  may  be  used  m  evidence  to  fix  the 
amount  of  damages.    Ibid. 

3;  Justices  of  the  peace  may  commit  a  pau- 
per, the  mother  of  a  bastard  child,  to  prisMi,  tpr 
refusing  to  discover  the  putative  father.  Sdit 
V.  Eh  St  al.  4  Wend.  555. 

4.  W  h0re  surety  is  given  to  perform  ^e  crrder 
of  two  justices  made  Under  the  bastardy  act, 
oharging  the  reputed  £uher  with  the  payment  of 
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moBfij  weekly  for  <he  support  of  the  child,  an 
order  of  a  joattoe  of  the  peace  ia  not  neceaaaty 
to  aathoriae  the  expenditure  of  money  in  aap- 
port  of  the  child.  The  Pwpk  ▼•  CotheU^  8 
VVena.  5dO. 

5.  In  ao  acdoQ  on  the  reeognbancev  it  is  not 
aeceaaary  lo  prore  the  actual  expenditure  of 
money  in  aopport  of  the  child-;  the  order  and 
recoffniaaoea  are  prima  f&tU  eridencto  of  the 
child'a  heinff  chargeable,  and  of  hia  having  been 
maintaiBed  by  the  town;  if  matter  in  diacharge 
exiata,  it  msat  be  ahown  by  the  defendaau. 


6.  The  extent  of  the  liability  of  the  defendant 
is  definitiTely  aettled  by  the  -order  and  recogni- 
aaaoe;  no  aaaiguaent  of  breaohea  or  aaseas* 
meat  of  damagea  is  aeceaaary,  the  defendant 
haring  no  right  to-iaquire  what  amoant  haa  been 
expended,    ihid*  ^ 

7.  ETidenoethat  the  mother  ta  of  sufficient 
ability  to  anpport  the  baatard  child  is  not  admia- 
aible  in  diacharge  of  the  defeodanta.    Ibid, 

8.  The  anrety  grren  under  the  firat  section  of 
the  bastardY  act  need  not  be  aued  in  the  Common 
Plena,  or  be  praaeeoted  by  tha  clerk  ol  the 
county,  where  tliere  haa  been  no  appeal  from  the 
order  of  the  jnatioea,    Ihid, 

9.  Were  it  neceaaary  that  the  anit  ahould  be 
bionghi  in  the  Common  Pleas,  on  a  motion  in 
arreai  in  thia  Court,  the  Court,  in  anpport  {^  ita 
jurisdiction,  would  presume  that  the  cause  had 
been  remoTcd  into  thia  Court  by  Ao&eoa  corpus. 
Ibid, 

1<K  Where  there  ia  no  appeal,  the  aecurity 
taken  need  not  be  returned  to  the  General  Ses- 
aiona;  nor  ia  it  necessary  that  it  should  be  filed 
to  make  it  efiectaal.    Ibid, . 

1 1.  A  joint  auit  u^ay  be  maintained  although 
the  recognisance  be  aeveral.    Ibid, 

13.  In  an  action  againat  a  town  or  county  offi- 
cer on  the  contract  of  hia  predecessor,  it  le  not 
neceaaary  to  aver  a  promise  or  engagement  on 
the  part  ni  the  defendant  in  the  suit;  it  is 
endup^h  to  set  forth  (he  contract  on  which  the 
auit  u  brought.     Moru  t.  Early  13  Wend.  271. 

13.  Where  auch  contract  ia  for  the  mainte- 
nance of  a  bastard  child,  and  the  suit  ia  against 
a  auoceaaor  in  office,  an  order  of  a  justice  au- 
thorizing the  expenditure  of  money  for  the  sup- 
port of  the  child  must  be  shown ;  but  a  judg-^ 
ment  will  not  be  arreated  for  the  want  of  the 
arerment  of  the  existence  of  such  ah  order,  as 
the  Court  will  presume  that  such  order  was 
produced  on  the  trial.    Ibid. 

14.  Where  the  pntatiTe  father  of  a  bastard 
child  id  arreated  on  a  warrant  in  a  county  differ- 
ent from  that  in  which  the  procesa  was  issued, 
and  giTetf  a  bond  conditioned  ihat  he  will  indent 
niflf  the  eourdy^  or  thai  he  will  apoear  at  the  next 
Court  of  General  Seaaions,  the  oond,  although 
not  atrictly  conformable  to  the  atatute,  is  Talid, 
and  may  be  enforced.  The  People  y.  TiUon^ 
13  Wend.  697. 

15.  Whei^  a  bond  is. conditioned  for  the  per- 
formance of  one  thiAg  or  another,  ao  that  the 
obligor  may  disehaiffe  the  obligation  by  a  com- 
pliance with  one  of  the  altematiYes,  a  bnnch 
aaaigning  a  non-perfonnanoa  of  one  of  the  alter- 
natiTea  only  ia  bad.    Ibid. 
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I.  A  bill  of  exceptions  docs  not  draw  the 
whole  matter  into  examination,  but  only  the 
points  upon  which  It  ia  taken;  and  the  party 
excepting  muat  lay  his  fin^r  upon  these  points^ 
which  might  ariae.  either  m  admitting  or  deny- 
ing evidence  or  matter  of  law  arisiug  from  a 
fact  not  dented,  in  which  either  party  was  ovei^ 
ruled  by  the  Court.  Jackson  v.  Vadwellj  X  Cqw„ 
69S. 

8«  Exceptions  to  a  judge*a  or  Court's  opinion 
ahould  be  noted  down  upon  the  trial,  or  they 
cannot  be  used  in  a  bill  of  exeepttona.  Shqy- 
herd  y.  White,  3  Cow.  33. 

3\  On  aettUng  the  bill,  notice  of  time  and 
place,  when  and  where  thia  ia  to  be  done,  should 
be  given  to  the  defendant  in  error.    Ilrid, 

4.  Otherwise  the  judge  or  Court  will  not  be 
compelled  by  twidamue  to  execute  the  bill. 
ibid, 

b.  And  if  executed,  it  will  be  set  aaiile.  Ibid,. 

6.  Whenever  a  bill  of  exceptions  ia  signed 
under  circumatanqes  whex^in  the  Supreme  Court 
would  not  compel  ita  execution  by  mandamus^ 
it  will  be  set  aside  on  motion.    Ibid, 

7.  General  rule  aa  to  frivolous  billa  of  excep- 
tion.   Ibid, 

8.  Though  a  bill  of  exceptiona  be  a  stay  of 
proceedinffa,  yet,  like  a  certificate  of  a  probable 
cause,  it  does  not  prevent  a  rule  nisi  for  judg- 
ment.    Moran  v.  Dawes,  4  Cow.  32. 

9.  Kfattera  properly  inserted  in  a  bill  of  ex- 
ceptions, cannot  be  heard  on  non<«numerated 
motion ;  e,  f,  an  objection  that  the  ])laintifr  was 
proceeding  m  defiance  of  an  itt)unction  from  the 
Court  oC  Chancery.  Roosevelt  v»  Fulton,  6  Cow. 
48. 

10.  Where  a  bill  of  e^fceptiona  taken  in  the 
C  P.  stated  the  charge  of  theOourt  upon  pointa 
of  law,  and  that  the  jury  found  a  verdict,  and 
that  the  party  excepted ;  held,  that  the  bill  waa 
aufficientiy  pointed  to  bring  the  charge  in  quea* 
tion  on  error ;  and,  although  in  the  order  of  state- 
ment the  exception  appeared  to  be  aubject  to  the 
verdict,  yet  held,  that  it  ^ould  be  intended  that 
the  exception  was  tidcen  at  the  proper  time; 
otherwise  the  judges,  it  is  to  be  presumed, 
would  not  have  aigned  it.  Harhw  v.  Humie- 
ion,  .6  Cow.  189. 

II.  A  bill  of  exceptiona  is  inapplicable  to  a 
criminal  cauae ;  and  except  in  such  cases,  the 
admissibility  or  legal  effect  of  testimony  can 
be  examined  in  a  superior  Court  only  on  a  re- 
port or  ease  agreed  upon,  the  presumption  being 
that  where  there  is  reaaonable  ground  for  doubt, 
the  judgment  will  be  aumendMl  till  the  opinion 
of  the  superior  Court  l>e  known.  Bx  parte  Ver- 
milyea,  ear,  fVbodtvdrth,  J.  6  Cow.  555. 

13.  Where  a  bill  of  exceptions  in  the  Com* 
mon  Plena  ia  not  ^Bttled  at  the  trial,  it  ahould 
be  aettled  on  notice  of  the  time  and  place  to  the 
oppoaite  aitomey.  Mtrsh  v.  BuUfion^  T  Cow. 
103. 

13.  If  thia  be  not  done,  the  Court  to  which 
error  ia  brought  will  not  for  that  reaaon  aet 
aaide  the  bill,  but  will  allow  it  to  be  referred 
and  settled  on  due  notice.    Ibid, 

14;  If  a  party  perfeot  judgmeot,  but  after* 
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wards  appear  and  arffue  against  a  new  trial  on 
the  mentd  upon  a  bu)  of  exceptions  which  is 
granted,  this  is  a  wairer  of  the  judgment,  and 
a  vacatur  will  be  ordered.  JRooteweU  ▼•  The 
Hein  (f  FuUon,  7  Cow.  107. 

16.  After  a  bill  of  exceptions  proposed.«t  the 
trial  is  drawn,  amendments  proposed,  and  both 
are  delivered  to  the  judge  for  the  purpose  of 
being  settled,  though  the  bill  be  not  aetaa&jf 
signed,  this  ie  a.stay  of  proceedings.    Ibid, 

16.  A  bill  of  exceptions  is,  per  m,  and  with- 
out any  order,  a  stay  of  proceedings.    JHd, 
'  17.   Bat  till  it  be  delivered  to  the  Judge,  to 
be  settled,  with  amendments,  an  order  should 
be  obtained  for  time.    Ibid* 

18.  The  cifcttit  judge  ruled  that  the  plaintiff 
in  ejectment  had  made  out  a  prima/aeic  title  in 
G.,  under  whom  he  claimed,  and  the  defendant 
excepted.    Jadaon  ▼.  Tidlk^  7  Cow.  364. 

19.  Afterwards  the  defendant  proved  that  he  him- 
self claimed  under  G.     Ibid, 

20.  Held,  that  in  afterwards  letUin^  the.  bill  of  ex- 
ceptions, tbe  judge  should  insert  the  defendant's  proof, 
so  that  the  plaintiff  micht  insist  upon  it  as  a  Waiver 
of  the  exception.     Ibii. 

21.  Stmhie,  it  would  be  a  waiver.    JHd, 

22.  A  bill  of  exceptions  stays  pmoeedings  no  lon- 
ger than  while  it  ispendtng  and  undetermined  in  the 
Supreme  Court.    JaOuion  v.  Varitk^  7  Cow.  412. 

22*.  In  settlinc  a  bill  of  exceptions,  no  facts  should 
be  inserted  besides  those  necessary  to  present  the 

anastion  of  law  decided  by  the  Court,  and  to  which 
lie  exception  is  pointed.  The  only  exception  to  this 
rule  is,  where  the  matter  proposed  to  be  inserted  may 
reasonably  be  insisted  on  as  a  waiver  of  the  excep- 
tion.   Ex  parte  Jone&,  8  Cow.  123. 

22t.  Where  a  party  takes  exceptions  at  the  trial, 
he  may,  as  a  matter  of  right,  make  a  case,  subject  to 
be  turned  into  a  bill  of  exceptions.  Root  v.  King,  8 
Cow.  126.  ^ 

23.  A  bin  of  exceptioiis  must  be  signed  by  thejodge 
who  tries  the  cause.    Lata  v.  Jaektoih  8  Cow.  746. 

24.  The  judge  who  tried  the  cause  must  turn  the 
a  bill  of 


Ibid, 


into 


exceptions.    Per  /oraet,  Chancellor, 


25.  On  a  bill  of  excepttons,  although. sll  the  evi« 
dence  given  at  the  trial  may  be  coptained  in  the  bill, 
the  Court  cannot  take  notice  of  afiy  matter  that  is  not 
speci6cal!y  stated  as  a  ground  of  exception.  fTAi/e- 
Me  V.  Jaduon,  1  Wend.  418. 

26.  "Where  a  person  in  possession  of  land 
enters  into  a  contract  for  tne  purchase  of  it, 
such  act  is  a  recognition  of  the  vendor's  title, 
and  precludes  the  puvchaser  from  denying  it, 
and  in  case  of  forfeiture,  be  is  a  new  tenant  at 
will,  and  not  entitled  to  notice  to  quit.    Ibid, 

27.  A  bill  of  exceptions  to  a  charge  of  a 
judge  to  the  iory  does  not  necessarily  bring 
into  review  all  the  questions  deqided  in  the 
course  of  the  trial.    laid, 

28.  Though  a  jury  find  a  vbrdict  against 
evidence,  the  error  cannot  be  corrected  on  a 
bill  of  exceptions;  the  remedy  is  by  motion 

.for  a  new  trial.    Ibid^ 

29.  Wherea  party  excepts  atthe  Circuit,  if 
the  bill  of  exceptions  is  not  sealed  at  the  trial, 
he  roust  prepare  his  bill,  and  serve  a  eopy 
within  two  days  a^r  the  ti#il  on  the  opposite 
party,  who  has  four  days  to  propose  amend* 
pnents,  &c.,  as  in  the  settlement  of  esses. 
McGregor  et  al,  v.  Cieveland  ei  al,  3  Wend. 
312. 

30.  A  bill  of  exceptions  mns^  appear  on  its 
feee  to  hare  been  taken  and  signed  at  ike  triai 
of  the  cause ;  if  not  in  fact  signed  at  the  trial, 
hat  afteiwaids  reduced  to  form«  it  must  be 


signed  fittfic  pro  tune.     Law  ▼•  WerfiUM^  6 
Wend.  268. 

31.  Where  a  yerdict  was  rendered  for  plaii^ 
tiff  by  consent  of  parties,  sutiject  to  the  opinion 
orthe  Court  on  axase  made,  who,ailer  hearing 
arpiment,  gave  judgment  for  the  plaintiff,  and 
certified  in  a  bill  of  exceptions  that  the  jury 
was  ifhargedf  and  that  under  .such  charge  they 
found,  <M.,  this  Court  refused  to  direct  an 
amendment  of  the  bill,  stating  that  the  verdiet 
was  found  hy  eofisenf,  Mubteei^  £c.yon  the  giound 
that  the  facts  could  not  be  reviewed  on  trial  of 
error,  whether  found  by  Court  or  jury.  FeUe* 
treau  y,Jadmon%  7  Wend.  47 1« 

32.  Where  there  is  an  order  to  stay 'prooeed* 
inga  until  the  settlement*  of  a  bill  of  ezoeptioast 
the  patty  tei^ering  the  hill  if  entitled  to  «  rea- 
sonable time,  after  attending  before  the  judge 
tbx  settlement,  to  engross  ^Ule  bill  and  obtain 
the  signature  of  the  jimge-;  and.  until  the  judge's 
signature  is  obtained,  the  bill  is  not  settled  ^and 
a  judgment  entered  previous  thereto.  wiM  be 
set.  aside  as  irregularly  entered.  FeUdrtau  r. 
3ioore,  9  Wend.  493. 

33..  A  bill  of  exceptions  cannot  be  presented 
in  a  criminal  case  to  review  the  eharge  of  the 
Courts  or  the  finding  of  the  jury,  upon  mere 
mattera  of  fact,  whero  there  has  been  no  erro- 
neous decision  upon  matters  of  law.  2f%e  Peepk 
T.  Hayfiee^  14  Wend.  i646. 


BILLS  OF  EXCHANGE  AND  PRO- 
.  MISSORY  NOTES. 

L  Forme  and  requieiiee .-  (a)  Whd  are  talid 
note$  f  (b)  Inland  biUs.     Foreign  bith. 
Bank  cheeks  4    (c)   Cbneideraium  and 
eonetriiction  cf  a  bill  or  note, 
II.  TVantfer  and  endorsement, 
III.  When  a  bill  or  note  is  void, 
■  IV.  When  the  consideration  of  a  biO  or  note 
may  be  inquired  into :  (a)  Bettoeen  the 
parties  not  original ;  (b)  B^ween  the 
immediate  parties. 
y.  Acceptance  and  non-acceptance, 
Yt.  Payment  and  non-payment  s  (a)  When 
and  how  payment  is  to  be  made  ;  (b) 
When  and  now  demand  of  payment  is 
tQ  be  modes  (c)  When  it  wtU  be  ex^ 
eused, 
VlL  ybtiee  <f  non-aeceptanee  and  non-paymenti 
(a)   When  ana  how  to  he  given;  (b) 
frheh  want  of  noliee  or  irregular  no- 

lice  will  he  excused, 

Vin.  Liability  of  the  parties^  and  how  disthar^td, 
IX.  Action  on  a  bill  or  note  t  ^a)*  When  and  by 
whom  the  action  mmt  he  brought  ,•  (1>) 
Declaration  f  (c)'  W%en  a  biu  or  note 
viay  be  given  in  evidenu  under  Me 
money  counts, 
X.  Damages  and^  costs, - 

I.  Farm  and  reguisitfis*  (a)  What. are  fmUd 
notes  f  {h)InkMad  bilk,  fktreignhillt.  Bank 
theek$.f  (e)  Conaidtration  and  eamtrtniion  sf 
a  bin  or  note. 
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(a)  What  are  paJid  noies. 

I .  A  note  ran  thaa,  **  The  prestdent  and  di- 
rectors of  the  Woodstock  Glass  CompanT  pro- 
mise Co  paj/'  &c.,  signed  ^  W.  H^,  President." 
>¥hereas  the  real  name  of  the  company  was 
**Tlie  Woodstock  Glass  Company,"  of  which 
W.  -H.  was  president;  and  the  note  was  set 
forth,  in  pleaoing,  as  one  against  the  company 
in  its  tme  name,  and  it  appeared  from  the  evi- 
dence, that  the  latter  company  were  intended ; 
k^id,  that  the  company  were  liable.  Mdi  t. 
J^db,  1  Cow.  51S. 

9.  Bills  of  exchange  and  promissory  notes 
mast  be  absolute  between  the  original  parties ; 
bat  an  endorser  may  make  his  liability  depend 
upon  a  particular  contingency,  or  restrict  it  to  a 
particular  character  or  fund.    Ibid. 

3.  A  promis^oiy  note,  exeented  by  a  testator 
in  bis  last  sickness,  and  delivered  to  the  payee 
withoot  consideration,  bat  in  expectation  of  nis- 
solution,  and  intended  as  a  gift,  is  valid  as  a 
donatio  catua  mortiM*  Wrigid  r.  Wright^  1 
Cow.  598. 

4.  And  an  action  lie$^  thereon,  at  the  suit  of 
the  payee,  against  the  executors  of  the  maker. 
Ihid.  % 

5.  An  instrument  in  writing,  ^ns,  **  Hne  L. 
R.,  or  bearer,  &c.,  two  hundred  dollars  and 
twen^^x  cents,  for  value  received,"  is  a  good 
promissory  note,  within  the  statute  of  ibine. 
RuMMtU  V.  Whippie,  3  Cow.  536. 

6.  A  note  payable  in  Pennsylvania  or  Ne# 
York  paper  currency,  to  be  current  in  the  state 
of  Pennsylvania  or  the  state  of  New  York,  is 
not  a  promissory  note  for  the  payment  of  money 
within  the  statute,  (t  R.  L.  151.)  Ltibtr  v. 
Goodrich;  b  Cow.  186. 

7.  Where  a  note  is  shown  to  be  lost  or  de- 
stroyed, and  the  fact  does  not  appear  whether  it 
was  negotiable  or  not,  the  Court  will  not  pre- 
same  it  to  be  negotiable.  Ji£*Nair  v.  Giloert, 
3  Wend.  344. 

8.  A  doe  bill,  i,  e.  a  note  in  this  form,  **l>ue 
A.  B.  tkree  hundred  and  twehty-five  dollars, 
payable  on  demand,**  is  a  promissory  note  within 
tbe  statute ;  the  acknowledgement  of  indebted- 
ness on  its  face  implies  a  promise  to  pay.  Kim" 
bail  V.  Huntington^  10  Wend.  675. 

9.  A  note  for  the  payment  of  money  under 
seal,  thoogh  in  all  oth^r  respects  like  a'  pro- 
missory tiote,  is  not  negotiable,  and  an  action 
cannot  be  maintained  upon  it  in  tbe  name  of 
a  person  to  whom  it  is  transferred.  (3ark  v. 
Farmer* B  Miinufaeturing  Company^  15  Wend. 
256. 

10.  A  promissory  note,  expressing  no  time 
when  payable,  is  in  judgment  of  law  payable 
on  demand,  and  draws  interest  from,  its  date. 
Gay  lord  v.  Van  Loan,  15  Wend.  308. 

II.  An  endorsement  on  thB  back  of  a  vfro- 
missory  note,  making  its  payment  depenaent 
on  a  contingency,  does  not  anect  its  negotia- 
bility ;  Its  only  effect  is  io  give  notice  of  the 
consideration  to  subsequent  holders.  Ibppan 
r.  Ely,  15  Wend.  36af. 

13.  In  a  suit  on  sach  note  .^y  a  subsequent 
holder,  the  maker, may  avail  himself  of  any  de- 
fence which  he  could  set  up  against  tbe  payee. 

Ibid. 

Vol.  m.  7 


(b)  Inland  hills ;  foreign  bills  i  and  bank  cheeks, 

13.  A  request  to  pay  the  amount  of  a  pro- 
missory note,  written  underneath  the  same,  is 
operative  as  a  bill  of  exchange.  Leonard  v« 
Muon,  1  Wend;  532w 

14.  A  check,  post  dated,  is  not,  like  a  bill  of 
exchange,  payable  on  a  particular  day ;  the  only 
effect  of  its  being  post  dated  is,  that  it  is  pay- 
able on  demand,  on  or  after  the  date  on  which 
it  purports  to  bear  date.  Mohawk  Bank  v.  Bro* 
derick,  10  Weiid.  304. 

15.  Alihoucrh  it  is  said  that  checks  are  like 
inland  bills  ofe^change,  and  are  to  be  governed 
by  the  same  principles,  greater  diligence  is  re- 
quired in  presenting  them  than  in  presenting 
bills  of  exchange.     Ibid, 

16.  A  postdated  bank  check,  like  a  check 
bearing  date  on  the  day  it  is  issued,  is  payable 
on  demand,  and  not  at  a  day  certain.  Ibid, 
13  Wend.  133.  \ 

17.  A  bill  of  exchange,  drawn  in  one  state 
on  persons  living  in  another,  is  to  be  treated,  it 
seems^  as  a  foreign  and  not  as  an  inland  bill. 
mils  V.  Whitehead,  15  Wiend.  527. 

(c)  Onaideration  and  eonsiruetion  tf  a  bill  or  nott, 

18.  Where  endorsers  comtnit  a  promissory 
note  to- the  maker,  with  a. blank  for  the  date, 
they  authorize  him  to  fill  it  op  with  what  date 
he  pleases.    Mitchell  v.  Cuhter,  7  Cow.  336. 

19.  So  of  a  blank  for  the  sum  or  time  of  pay- 
ment, M.  and  F,  Bank  v.  Sehuylef^  note  (a), 
7  Cow.  337. 

20.  So  of  a  note  entirely  blank.    Ibid, 

*  21.  A  promissory  note  is  perfect  without  date 
or  time  of  payment     Ibid, 

23.  A  promissory  note  was  signed  by  B.  and 
B.,  WW  they  added,  '*  TVnstecs  of  Union  Reli- 
gious Society,  Pheipa,"  which  was  a  corpora- 
tion; held,  tti^t  they  were  personally  liable. 
Hills  V.  BannisUry  8  Cow.  31.         ' 

23.  If  a  prpmissory  note  purports  on  its  face 
to  be  for  value  received,  the  Setting  forth  of  the 
note  according  to  its  terms  is  a  solfiicient  state- 
ment of  consideration  to  entitle  the  plaintiff  to 
recover  as  on  a  contract.  Walrad  v.  Fetricy  4 
*Wend.  575. 

*     IL  TVansfer  and  endorsement, 

24.  The  negotiable  quality  of  a  note  is  not 
destroyed  by  an  endorser's  advancing  tbe  money 
and  taking  it  up ;  unless  this  be  done  ammo 
sohendi.     Havens  V.  Huntington^  1  Cow.  387. 

25.  Yet,  where  in  such  a  case  its  negotiation 
may  work  a  wrong  to  any  one  of  tbe  previous 
parties,  such  a  payment  will  be  holden  to  ex- 
tinguish tho  note,  and  prevent  its  negotiability ; 
and  this  for  the  purposes  of  Justice ;  as  if  a 
subsequent  endorsee  may  thereby  be  rendered 
liable ;  and  so  of  the  like  causes.    Ibid, 

26.  It  is  no  obj^tion  to  the  action  by  tbe 
endorsee  against  the  maker,  that  the  note  thus 
taken  up  was  originally  given  to  the  ])ayee,  and 
endoitied  by  him  for  the  accommodation  of  the 
maker ;  for  by  paying  it  as  endorser,  he  becomes 
possessed  of  the  note  as  a  purchaser;  is  capable 
of  suing  upon  the  note  itself;  is  not  confined  to 
an  action  for  money  paid*  and  might  make  him 
self  liable  tt  endorser  upon  it.    Ibid, 
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37.  And  the  defendant  may  avail  himself  of 
any  defence  which  he  mi^ht  have  had  against  the 
payee»  had  the  action  been  in  his  own  name.  Ibid. 

88.  A  note,  though  overdue  and  dishonoured, 
may  still  be  negouated,-  subject  to  all  the  equi- 
ties between  the  original  parties.    IbitL    . 

39.  Where  a  note  was  made  to  **J.  H.  or 
order,*'  who  endorsed  it  thus :  **  J*  H.,  Agent  ;** 
heUj  though  notliing  appeared  to  show  9iat  he 
was  in  fact  agent,  yet  he  was  not  li^le  as 
endorser ;  for,  though  payee,  he  has  ^  right  to 
make  a  special  endorsement,  so  as  ts  avoid  pet- 
sonal  liaoility ;  and  put  his  name  upon  the  note 
for  the  purpose  of  passing  the  interest  therein 
to  another,  and  nothinjg;  more.  MoU  v.  Hieksj  1 
Cow.  513. 

30^  Such  an  endorsentent  is  equivalent  to  a  de- 
claration that  the  endorier  will  not  be  personally 
liable,  especially  where  llie  endoisee  nas  notice 
of  the  original  transaotion ;  and,  it  »eem$y  there 
would  be  enough  on  the  -face  of  the  paper  to 
put  any  one  on  mquiry,  so  that  nd  holdef  oeuld 
recover  a^nst  J.  H.  as  endorser.    Ibid.  . 

31.  It  IS  anahgous  to  a  special  endoiaement, 
declaring  that  tlie  note  shall  be  at  the  risk  of 
the  endorsee,  in  whidi  case  the  endorser  would 
not  be  liable ;  and  therefore  one  making  such' a 
special  endorsement  ie  a  competent,  witness  for 
bis  endorsee  in  an  action  by  him  affalnst  the 
maker;  but  it  would  Ibe  otherwise  in  both  these 
instances,  if  the  endorsement  were  absolute* 
Ibid. 

3S.  A  warrant  of  tide  or  genuineness  by 
one  who  transfers  negotiable  paper,,  if  it  turn 
out  to  be  false.  Is  brc^en  the  instant  of  the 
transfer,  and  his  liability  is  taken  away  by  a 
discharge  under  the  insolvent  act  after  the 
transfer,  though  before  the  want  of  title  or 
genoineneas  he  delected.  Murray  v.  Judah^  6 
Cow.  434. 

33.  The  drawer  of  a  check  is  not  a  surety  for 
the  payee,  though  it  be  but  to  a  drawee  ibr  the 
aooommodation  of  the  latter.  And  therefore 
though  a'eubsequent  holder  cnve  time  to  the 
payee  to  make  payment,  he  oeing  bonnd  to 

Say  such  holder,  tiiis  will  not  discharge  the 
rawer,  even  though  such  holder  know  the 
check  was  for  the  payee's  accommodation.  As 
between  the  drawer  and  the  payee  and  subse- 

auent  holder,  the  drawer  in  the  principal,  and 
le  pnyej9  is  the  surety.  Ibid. 
3-1.  Though  a  check  be  transferred  to  two,  as 
collateral  security  for  two  several  debts  due  to 
them  respectively,  yet  one  sdone  may  sue  upon 
it,  and  possession  by  him  is  prima  faeit  evi- 
dence that  the  other  has  sold  his  interest  to 
him.    Ibid. 

35.  In  ah  action  for  money  paid,  ^.,  or 
momey  had  and  received,  by  the  holder  of  a 
check  a^nst  the  drawer,  the  check  is,  per  «e, 
conclusive  evidence;  and  the  drawer  cannot 
show  in  his-  defence  that  money  wan  not  liad 
and  received  by,  or  paid  for  him.    Ibid. 

36.  A  check  was  transferred  by  the  holder  an 
collateral  security  for  an  antecedent  4iebt.  After- 
wards the  drawer  failing,  it  was  appraised,  and 
the  creditor  took  it  absolutely  at  a^  sum  less 
than  its  face,  givinj|r  the  holder  credit  at  the 
amount  of  the  appraisal,  ffetd^  that  in  an  action 
by  the  creditor  against  the  drawer,  this  circum- 


stance could  not  be  evidence  to  diminish  the 
amount  of  the  recovery ;  that  though  the  creditor 
gave  less,  yet  he  was  entitled  to  recover  accord- 
ing to  the  face  of  the  check.    Ibid, 

37.  The  initials  of  the  name  of  the  holder  of 
a  bsnk  check  endovsed  on  the  <^eck  are  enough 
to  charge  him  as  an  endor$er.  JkkrchatUti*  Miuik 
V.  i^tt'eer,  6  Wend.  443. 

38.  The  endorsement  of  a  note,  in  presum|^ 
tion  of  law,  is  cotemporaneous  with  the  making 
of  it,  or  at  all  events,  that  it  was  antecedent  to 
its  becoming  due ;  if  the  defendant,  in  a  suit  by 
the  endorsee,  wishes  to  avail  himself  of  pay- 
ment to  the  original  holder,  it  is  incumbent 
upon  him  to  show  die  endorsement  to  have  been 
subsequent  to  the  payment.  Finkcrion  v.  Bailey^ 
8Wend.  60Q. 

39.  The  endoner  of  a  note  not  negotiable 
has  BO  right,  in  an  action  against  him,  to  insist 
upon  a  previous  demand  of  the  maker,  and 
notice  or  non-payment;  the  endomement  is 
equivalent  to  a  guarantee- that  the  note  will  be 
paid,  and  not  a.  conditional  undertaking  to 
pay  if  the  maker  does  not;  an  absolute  gua- 
rantee may  be  written  pver  the  endorsement, 
upon  whi^  a  recovery  may  be  had.  Seymowr 
V.  Fan  Sltfckj  8  Wend.  403. 

40.  Where  a  note  is  received  by  an  officer  of 
the  government  as  eoUaieral  aeatrilv  for  the 
payment  -of  a  debt  due  the  st^te,  the  debtor 
cannot  avail  himself  of  the  neglect  or  omission 
of  the  officer  to  perform  the  duties  which  the 
law  in  ordinaiy  cases  imposes  upon  a  party 
thus  receiTing  a  note.    Ibtd. 

41.  A  note  endorsed  for  the  accommodation 
of  the  maker,  delivered  to  him  to  be  used  in 
renewal  of  a  former  note  abmit  to  fall  due  at  n 
bank,  transferred  by  the  maker  as  collateral 
security  for  the  payment  of  anothe^  debt  owing 
by  him,  cannot  be  enforoed  against  the  endorser 
by  the  creditor  to  whom  such  transfer  is  made 
Warden y.  Mowell,  9  Wend..l70: 

43.  W*hevea  note  has  effected  the  substantial 
paqM)se  for  which  it  was  designed  by  the  par* 
iiee,  an  aeeammodaiian  mdorttr  cannot  object 
that  it  was  net  effected  in  the  precise  manne$ 
eontemplated  at  the  time  of  its  creation ;  but 
where  a  note  has  been  diverted  from  its  original 
destination,  and  fraudulently  put  in  cixulatibn 
by  the  maker  or  his  agent,  the.  Jiolder  cannot 
recover  upon  it  against  an  accommodation  ei^ 
dorser,  without  showing  that  he  received  it  in 
good  faith,  in  the  ordinary  course  of  trade,  and 
paid  for  it  a  valuable  consideration.    Ibid. 

43.  Receiving  the  transfer  of  a  note  as  colla- 
teral security  for  the  payment  of  a  preexisting 
debt  is  not  taking  it  in  the  ordinary  course  of 
trade,  and  for  a  valuable  eonsideration,  aa  be- 
tween .the  erediUrr  and  an  aeeommodatian  en- 
doner.    Ibid, 

44.  In  an  action  against  a  party- songht  to  be 
charged  as  the  endorser  of  a  proYnissory  note, 
where  it  is  proved  that  the  signature  of  the 
endorser  is  not  in  the  handwriting  of  the  party, 
but  in  that  of  the  makers  it  is  competent  to  the 
plaintiff,  for  the  purpose  of  showing  authority 
m  the  maker  and  acquiescence  in  the  endorser, 
te  prove  that  the  defendant  remained  tU^^t^ 
although  he  received  notice  of  protest,  was 
sued,  suffered  a  default  in  pleading,  and  took 
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-no  neasiiTes  to  defend  the  iait  until  after  the 
Diaker  abecooded,  and  that  the  cjndoraer  had 
aaamsed  the  payment  o(  other  notes  BUnilarly 
mtaated.     Weed  ▼.  OarpenUr^  10  Wend.  403, 

46.  It  is  for  a  Jury  to  determine,  in  such  a 
ease,  whether  the  draver  had  alithority  or  not, 
taluBg  into  view  Uie  connexion  and  relationship 
of  the  parties  and  the  probable  motiTes  of  the 
endonee.  The  maker  in  this  case  was  the 
brother-in-law  of  the  defendant.    Ihid^ 

46.  A  feme  tocerl  may  make  a  valid  endorse- 
ment of  a  note  giyen  to  her  before  marriage,  by 
«  name  different  from  that  of  her  hasbadd,  if 
the  eiitunstancss  of  the  case  be  such  as  to 
wanaot  the  presumption  that  the  endorsement 
was  made  with  the  assent  of  the  husband. 
MUUr  Y.  Ddameier,  12  Wend.  439. 

47.  Such  endoTBement  will  be  yalid,  though, 
by  an  ante-iiuptial  contract,  the  note  had  been 
assigned  to  a  trustee  for  the  benefit  of  the  wife ; 
if  the  endorsement  was  made  with  the  know- 
ledge and  assent  of.  the  trustee.    Ibid* 

4S.  If  the  holder  of  a  bill|  subject  to  certain 
duties  and  obligations  in  reference  to  the  law  of 
the  place  where  the  bill  is  drawn  or  made  pay;- 
•ble,  wishes  to  inipose  the*  same  obligations 
upon  his  endorsee,  he  must  make- a  special 
endorsement,  or  the  endoraee  will  incur  no  other 
oblieations  than  those  which  are  imposed  by 
the  law  merchant  of  the  place  where  the  en- 
dorsetaient  is  made.  My  mat  ef  a/.  ▼•  Sheldon  et 
oL  18  Wend.  439. 

49.  Where  the  holder  of  a  note  who  is  in- 
d^>ted  to  another  to  a  greater  amount  than  the 
snm  of  the  note  transmits  it  to  such  creditor, 
with  directions  to  collect  it,  and  apply  the  pro- 
ceeds to  the  liqnidatioQ  of  the  debt ;  the  cr6aitor 
takes  the  note  subject  to  all  the  equities  which 
attached  to  it  in  the  hands  of  him  from  whom 
it  was  leoeiYed.  Hart  et  aLr.  JPalmer^  12 
Wend.  623.  &  P.  JRota  T.  Brothaitmj  10 
Wend.  86. 

50.  A.wf  defence  available  against  the  payee 
may  be  set  up  against  the  holder  of  a  negoti^le 
note,  unless  the  holder  reosived  the  same  in  the 
asnal  oomse  ^  trade,  t.  e.  paid  money  or  pro- 
perty, or  incurred  liability  upon  the  credit  of 
the  note.    Payne  v.  Cutler^  19  Wond.  605. 

in.  When  a  biU  or  note  u  void* 

61.  H.  J.  4&  Co.  drew  a  promissory  note  to  be 
diseonnted  at  the  Chenango  Bank,  and  payable 
to  the  bank.  On  the  bank  declining  to  aiacount 
it,  B.,  an  attorney  at  law,  at  the  request  of  H., 
advanced  him  the  money,  and  it  was  agreed  be- 
tween them  that  the  note  should  be  left  at  the 
bonk,  as  die  agent  or  trustee  of  B.,  for  His  secu- 
rity. B.  afterwards  sned  and  recovered  against 
H.  for  money  lent;  but  could  aot  collect ^Jiis 
judgment;  he  then  brought  an  actipn  in  the 
name  of  the  'bank  against  all  three  of  the 
maketa;  keldt  that  heimottld  recover;  that  this 
was  not  the  purchase  of  a  chose  in  action  by  an 
^tioamy  at  law,  and  therefore  void  within  the 
act,  (Sess,  41,  ch.  259,  s.  1,  dec;)  that  the  note 
waa  not  void  wd  without  consideration,  and  was 
prop^ly  left  as  security;  tfiis  notxshanging  the 
iiahili^  of  the  parties  from  what  it  would  have 
been  had  the  note  been  regularly  diacounted  by 


the  bank;  that  the  bank  did  not  exceed  its 
powers  in  taking  the  note  as  agent  or  trustee  lor 
B.,  nor  was  the  judgment  against  H.  a  bar  to 
the  suit  upon  the  note^  Bank  of  Chenango  v. 
Hyde,  4  Cow.  567. 

52.  A  promissory  note,  given  in  consideration 
of  a  sale  of  pews,  foUowed*  with  possession  in 
the  vendee,  cannot  be  avoided  on  the  ground  that 
the  vendor  refuses  to  convey.  The  remedy  is 
by  compelling  a  performance.  Freligh  v.  PlaU, 
5  Cow.  494. 

53.  S.  and  V.' being  partners  in  trade  with 
Smith  and  three  others,  under  the  firm  of  S.  dt 
Co.,  S.  made  a  promissory  note  payable  to  V., 
to  secure  an  alleged  balance  due  from  the  firm 
to  v.,  without  tne  knowledge  or  consenf  of 
Smith ;  which  note  was,  before  it  became  due. 
endorsed  by  V.  to  L.  and  M.,  who  had  notice  of 
the  firm,  and  that  V.  and  S.  were  members  of 
the  firm,  and  of  the  consideration  for  which  the 
note  was  given.  In  an  action  by  the  endorsers 
against  the  firm  as  makers,  including  V.,  these 
facts  we're  pleaded  by  Smith ;  but  he  did  not 
aver  that  the  alleged  debt  was  not  in  fact  due, 
nor  that  the  note  was  given  in  fraud  of  the  firm ; 
held,  that  though  no  action  would  have  lain  by 
v.,  he  bein^  both  maker  and  payee,  yet  the 
endorsera*  might  bring  an  action  against  the 
firm,  an<f  declare  on  -the  note,  as  payable  by  the 
firm  to  v.,  and  endorsed  by. V.  to  them,  and 
recover  in  that  form.  Smith  v.  Luaher,  5  Cow. 
688. 

54.  But  had  the  execution  of  the  note  been  a 
fraud  upon  the  firm,  or  the  debt  for  which  it 
was  given  depended  on  the  adjustment  of  an 
account  between  the  members  of  the  firm,  this 
would  have  constituted  a  defence  at  law  or  in 
equity.     Per  Sanford,  Chancellor.     Ibid. 

66.  A  note,  valid  in  its  inception,  may  be  sold 

at  a  discount  greater  than  the  legal  interest,  and 

yet  be  enforced  by  the  holder;  such  transfer 

not  being  usurious.    Powell  v.  IVatert,  8  Cow. 

1 669. 

57.  The  test  of  a  valid  note  is  the  right  to 
maintain  an  tfction  upon  it,  when  due,  against 
the  parties  to  \U    Ibid, 

58.  Anote  made,  and  endoraed  for  the  pur- 
pose of  a  lawful. discount,  if  discounted  by  an- 
other at  a  usurious  rate,  is  voidi    IbicL 

59*  A  note,  void  as  between  the  parties  for 
usury,  is  void,  evea  in  the  hands  of  a  bona  fide 
holder.    IHd. 

60.  'Where  a  bona  fide  holder  of  a  usurious 
note,  without  notice  of  the  usury,  takes  a  new 
substituted  security,  this  cannot  be  avoided  for  • 
usury.    Ibid* 

61.  A  renewed  security,  including  the  usury 
of  the  firet,  to  one  who  was^party  to  the  original 
usury,  is  equally  void  with  the  first;  and  so  to  , 
one  who  has  n6tice  of  the  usury.    Per  /onet. 
Chancellor.    Ibid* 

.62.  The  drawera  of  a  note  cannot  object  that 
it  was  negotiated  codtrary  to  its  terms,  where 
they  themselves  put  it  in  circulation.  Worddl 
et  al.  V.  Hughe$j  8  Wend.  418. 

.  63.  A  note  reserving  interest,  negotiated  by  a 
broker  or  agent,  who  Stains  the  money  on  the 
same,  for  the  maker,  from  a  third  person,  is  not 
usurious  in  the  hands  cf  the  holder,  although 
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IIm  agenft  be  the  payee  of  the  notey  and  leoeiTe 
twelve  and  a  halt  per  cent,  for  the  negotiation, 
no  part  of  such  sum  beinv  paid  or  agreed  to  be 
paid  to  the  peraon  advancing  the  money.  Bar^ 
retto  V.  Snawdtn,  5  Wend.  181.    . 

64.  The  ufont  or  iliegalUy  cf  condderatum  of 
a  note  traraferred  before  due  cannot  be  ahown  in 
an  action  hf  a  honafidt  hoUer  without  noticot 
except  where  the  note  is  declared  void  bv  etaitUej 
and  f  /  was  heldj  in  an  aetion  by  such  holder,  tl^at 
a  defence  could  not  be  set  up  that  the  note  waa 
delivered  aa  an  eaoroto.-  Pallett  v.  Park^^  6 
Wend.  616. 

65.  Evidence  that  a  note  waa  delivered  aa  an 
eaeraw,  and  that  it  waa  fraudulently 'put  in  cir- 
culation, is  adnttBsible ;  end  when  the  fa^  is 
ahown,  the  holder  will  be  bound  to  pove  that 
he  came  fairly  by  the  note,  and  paid  value  for 
k.    Ibid. 

66.  A  note  given  on  the  purchaae  of  real  e»- 
/ofe,  held  adoeruly^  ia  not  void  by  gtqtuU.  Ibid. 

67.  Where  a  note  ia. adjudged  vdd  by  a  Court 
for  the  want,  failure,  or  illegality  of  the  con* 
aideration,  it  ia  void  only  in  the  hrada  of  the 
oriffinal  holder,  or  of  thoae  who  are  <^iargeable 
wiUi,  or  have  had  notice  jo(  the  oonaideration. 
Ibid.  ... 

68.  The  tranrfer  by  the  payee.  qf.K  valid 
available  note,  upon  which,  wnen  due,  he  might 
have  maintained  an  action  againat  the  maker^  and 
which  he  parte  with  at  a  diaeoutU  beyond  the 
legal  rate  of-  interest,  ia  not  a  v^urtoiM  teanaac* 
tion,  although  the  payee  on  au^h  transfer  en^ 
dartee  the  note;  and  oh  non-payment  by  the 
maker,  the  endaraee  hsy  maintain  an  action 
against  the  endoraer.  Ontm  v.  Hendrieke^  7 
Wend.  569. 

69.  The  aum  which  ihe^endoraee  ia  in' audi 
caae  entitled  to  recover  from  the  endoraer  ia  tbe 
amount  of  the  advance  made  by  him,  together 
with  the  intereat  thereof;  auch,  under  the  ae&> 
tied  law  of  the  land,  being  the  extent  of  the 
obligation  of  the  endoraer  in  casea  of  thia  kind ; 
in  an  action  againat  the  maher^  the  endorser  is 
entitled  to  the  whole  amount  of  the  note.  Ibid. 

70.  Where  a  note  is  intended, ta  be  made  for 
eight  hundred  dollars,  and  is  endorsed  by  the 
payee  for  the  accommodation  of  the  maker,  and 
delivered  to  him,  and  by  mistake  the  words 
hundred  dollars  are  omitted,  ao  that  it  purports 
to  be  a  note  for  eight  .  « the  maker,  with- 
out the  assent  of  the  endorser,  may  insert  the 
words  hundred  dollars ;  and  in  an  action  by  the 
holder  to  aecnre  a  debt  to  whom  the  note  waa 
made,  the  endorser  cannot  object  to  the  inaer- 
tion  of  auch  worda.  Boyd  v.  Bndhereon^  10 
Wend.  93. 

71.  In  auch  case  the  question  aa  to  the  sum 
intended  to  be  inaerted  k  properly  aubmitted  to 
a  juiy,  and  the  maker  of  the  note  ia  a  compe- 
tent witness  to  prove  such  intention.    Ibid. 

72.  A  note  ffivep  tp  an  incorporated  cotrnpany 
for  etock  is  valid  in  the  hands  of  an  cfMVfvee, 
wiUiont  notice,notwith8tandingthe  atatutoiy  pro- 
viaion  forbidding  directora  of  such  companiea  to 
receive  a  no^  or  other  evidence  of  debt  in  pay- 
ment of  anv  inatalment  aetualiy  tailed  in  and 
required  to  bepaid^  where  it  ia  not  qffirmtUively 
ehiwn  that  the  note  was  given  for  stock  oalled 


in  and  reqnired  to  be  paid.  JViUmarA  v. 
ford,  10  Wend.  341. 
'  73.  By  the  reviaed  atatntea,  an  acoeptuee  of 
a  bill  of  exchange  ia  void,  nnleaa  it  be  ia 
writing;  and  belore  this  etatutory  proviaioiif 
although  a  pajol  acceptance  of  a  bill  alrfody 
draumyr^a  good,  a  parol  agreement  to  accept  a 
bill  to  he  dravon  could  not  &  enforced  by  an  ei^ 
dorsee,  who  had  not  taken  the. bill  upon  the 
faith  of  su^  promise,  and  .between  whom  and 
the  d^wee  no  communication  had  passed.  On- 
tario Bank  V.  W'^ihingioah  12  Wend.  693.    . 

74.  So, .  although,  after  the  btU  faaa  been 
paaaed,  the  drawee  gives  a  conditional  acceptp 
aace  to  the  drawer  in  writing,  which. ia  shown 
to  the  holder,  such  holder  cannot  maintain  an 
action  upon  the  acceptance,  npt  having  taken, 
^ebill  upon  the  &ith  of  the-acceptance.  Ibid. 

IV.  JVhen  'the  coneideraHon  of  a  Wl  or  note  may 
be  inquired  into  t  (a)  Between  the  immediatif 
'  jpartiee. 

75.  The  conaideration  of  a  pronuasoiy  notei 
ia  always  inquirable  into  between  the  original 
parties.    Slade  y.  Haktead^l  Cow^^SK^ 

76.  $.  being  indebted  to  H.  $600,  payable 
at  a  lutnn  day,  advanced  $190  as  nart  pay- 
iaaent,  and  took  a  note  from  H.  for  the  $ldO, 
payable  one  day  after  date,  but  Xb»  note  was 
taken  undeff  an  agreement  that  it  ahoold  ^ 
mere  evidence  that  H.  was  to  allow  interest 
'upon  the  $190  till  the  $600  ahoaid  bepome 
due;  AeU,  that  this  waa  not  a,parol  agreement, 
void  as  intending  to  xary  a  writt^  one,  but 
ahowed  a  want  <^  conaideration,  and  in  that 
view  would  defeat  a  recovery  upon  the  note  aa 
betw;een  the  original  partiea.    Ibid. 

(b)  Between  the  parties  not  original. 

77.  Ia  an  aetion  on  a  promiaaory  note  by  the 
payee,  it  eeeme,  that  a  partial  or  total  failure  of 
conaideration  may  be  given  in  evidence  by  the 
milker,  to  mitigate  or  defeat  a. recovery;  aa 
fraud,  or  a  breach  of  warranty  in  leapect  to  the 
eonaideration.    Hillt  v.  Batmider,  8  Cow.  31. 

78.  It  Heme,  that  a  fraud  in  the  consideration- 
may  be  given  in  evidenoe  under  the  general. 
iaaue,  without  notice.    Ibid* 

79.  Accommodation  endorseraofa  note  made 
in  the  nam&  of  a  firm,  by  a  member  thereof, 
without  the  aaaent  of  hia  co-partper,  and  paaaed 
by  him  for  hia  individttal  aebt,  are  not  liable 
for  ita  payment.  WiUiame  et  al.  v.  WMridge 
^s/.  3  Wend.  415. 

80.  The  burden  of  proof  liea  with  the  holder 
to  ahow  that  the  aevefal  membefa  of  a  ftnn  aa* 
aented  to  a  note,  in  the  name  of  a  firm,  where 
auch  note  ia  taken  for  the  private  debt  of  one 
of  the  pactoera.    Ibidi 

81.  A  note  void  for  wantu>f  conaideration 
cannot  be  enibieed  by  an  aaaignee  having  Aill 
knowledge-  of  the  -  facta.  Bumsey  v.  LMt,  5 
Wend.  90. 

82.  Where  a  par^  enderaed  an  aocomnloda* 
tion  note  for  ahoUier  at  aixty  daya,  with  a  view 
of  enabling  the  maker  to  obtain  e  diaeonntat  a 
bank,  and  the  maker,  after  refnaal  by  the  bank 
to  ^beount  tba  note,  paaaed  it  oflT,  with  ^e 
bank  mitrka  upon  it,  when  it  had  bat  ei|^i 
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days  to  ran,  in  the  purchase  of  htiery  tieheh  at 
reiaii  vritt^  and  the  vendor  of  the  tickets  knew 
that  the  maker  of  the  note  was  not  a  dealer  in 
lottery  tickets,  and  was  informed  that  the  note 
had  been  in  hank;  el  uxu  heU,  in* an  action 
against  the  endorser,  that  the  circnmstances 
combined  were  sntBcient  to  have  put  the  vendor 
of  the  tickets  on  iwjuiry,  and  that  he  was  then 
chargeable  with  notice  of  the  misapplication  of 
the  note,  and  that  the  endorser  was  not  liable. 
Brown  y.  TUer,  5  Wend.  566^  * 

83.  A.,  in  New  York,  havingf  two  bilU  <fex- 
tkange  drawn  on  6.  and  C»,  a  mercantile  £rm 
in'  Liverpool,  for  dS500  sterling  ^eacb,  and  en- 
dorsed by  B.,  a  member  of  tmt  firm,  for  the 
accommodation  of  A.,  sold  the  bills. lo  D.  and 
£.,  and  took  their  notes. .  l*he  bills  were  not 
accepted  or  paid,  the  funds  of  A.  in  the  hands 
of  the  drawees  being  less  than  JS150.  •  After 
notice  of  the  non-acceptance  of  the  bills,  it  was 
agreed  between  A.  ana  D<  that  IX  and  E.  should 
return  the  bills  to  A.,  and  pay  him  §1000,  A. 
agreeing  to  deliver  up  D.  and  E.^s  notes,  and 
reserving  to  himself  the  right  to  pursue  his 
remedies  on  the  bills  against  B.  and  C. ;  snbse- 
^oent  to  wbich  arrangement,  £•«  the  other 
member  of  the  firm  of  D.  and  E.,  entered  into 
an  agreement  with  C.  in*  Liverpool,  in  conside- 
ration of  receiving  payment  of  two  otber  bills 
which  his  firm  held  aeaiiist  B.  and  C.,-not  to 
claim  payment  of  the  oills  purchased  from  A. 
eiiiier  from  the  endorser  or  the  drawees.  Under 
this  state  Of  facts,  the  bills,  after  being  r^ 
turned  to  New  York,  were  tendered,  together 
with  the  $1000,  to  A. ;  and  it  waa  held^  in  an  ac- 
tion on  the  notes  against  D.  and  E.,  thatt  such 
tender  discharged  them  from  their  liability; 
that  a  delay  of  three  months  and  eighteen  days 
in  procnriilg  a  return  of^  the  bills  was  not  un- 
reasonable ;  and  thai  the  notes  having  come  into 
the  hands  of  certain  erediton  of  A.,  as  security 
for  previons  advances  made  by  them,  and  the 
actloli  being  brodght  in  their  names,  it  vdqm 
fufiker  htldj  that  the  arrangement  between  A. 
and  D.'bavia^  been  made  with  the  knowledge 
and  assent  ofsnch  creditors,  the  defence  set  up 
was  as  afailable' against  theqi  al  if  the  suit  had 
been  in  the  name  of  A.  J<me$  v.  Swan^  €  Wend. 
689. 

84.  It  is  no  defence  in  an  action  on  a  bill  rf 
enkange  by  the  /Myee  a||ain8t  the  acceptor,  that 
the  bill  was  accepted  without  consideration,  or 
in  other  words,  was  an  accommodation  aceepi- 
unte^  and  that  bti  known  to  the  payee.  '  Grant 
V.  EiHcait,  7  Wend«  397. 

85.  A  note  post  dated  and  negotiated  before 
the  day  of  ita  date  is  recoverable  by  the  endor- 
see : .  its  trsnsfer  before  the  day  of  its  date 
alToffds  no  cause  of  aaspicion,  so  as  to  put  the 
eodofsee  on  inquiry,  and  subject  him  to  the 
e«}nities  existing  between  the  original  parties. 
BrtwHer  v.  HCCardeH,  8  Wend.  478. 

86.  A  promissory  note  imports  a  valuable 
consideration  noon  Its  face,  and  possession  is 
presomptive  evidence  of  property  right  fully 
acquired «  but  when  the  maker  shows  that  it 
waa  obtained  from  him  and  put  in  circulation 
by  force  or  fraod,  all  the  above  intendments  of 
law  are  lehatted,  and  proof  becomes  necessary. 
Bogtrt  T.  Jthrtoth  iS  Wend.  484. 


87.  Where  on  the  settlement  of  an  account  a 
debtor  gave  to  his  creditor  a  promissory  note, 
payable  to  a  third  person,  for  a  portion  of  the 
assumed  balance,  and  two  drafVs  for  the  residue, 
and  after  the  payment  of  the  drafts,  an  action 
was  brought  upon  the  note  by  the  assignees  of 
the  payee,  who  had  been  discharged  as  an  in- 
solvent debtor ;  it  wob  hcld^  that  it  was  comper 
tent  to  the  defendant  to  show  an  error  in  the 
statement  of  the  account,  and  that  the  plaintifls 
Were  entitled  to  recover  only  the  true  balance 
due  at  the  time  of  the  settlement,  deducting  the 
amount  of  the  drafts  paid  by  the  defendant. 
Morton  V.  Rogers,  14  Wend.  576. 

88.  Where'  ^e  endorsees  of  an  accommoda- 
'tion  note  lend  their  names  to  the  drawer,  with- 
out any  limitation  or  restriction  as  to  the  manner 
in  which  the  note  is  to  be  used,  he  has  a  right 
to  apply  it  to  the  payment  or  security  of  an  an- 
tecedent debt ;  or  to  eustain  his  credit  in  any 
other  way.     Grandin  v.  Leroy,  2  Paige,  509. 

y .  Acceptpncc  and  nonnicceptancc. 

89.  A  bill  of  exchadee,  payable  a  certain 
niHmber  of  days  after  sight,  in  order  to  charge 
thcdrawer,  should  be  presented  for  acceptance 
within  a  reasonable  time.  Jjfmar  v.  B^er$,  7 
Cow.  705. 

90.  What  Is  a  reasonable  time  is  a  question 
of  law  under  the  circumstances  of  each  particu- 
lar case ;  not  a  question  of  fact  for  a  jury.  Ibid, 

91.  The  situation  of  the  parties,  as  where 
they  are  when  the  bill-  is  drawn,  whether  the 
payee  is  to  be  himself  the  bearer,  the  distance 
between  the  place  of  drawing  the  bill  and  the 
drawer,  the  delay  arising  from  .the  sickness  of 
the  payee,  or  other  accident  not  arising  from  his 
misconduct,  are  all  proper  to  be  ooosidered. 
Ibid. 

92.  But  not  the  consideration  upon  which  the 
bill  arose ;  for  this  can  have  no  influence  on  the 
question  of  diligence.  Jind* 

•  93*  A  bill  of  exchange  was  drawn  in  the  city 
of  New  York,  December  13th,  1832,  payable 
at  three  days  afler  sight,  to  be  botne  by  the 
payee,  who  was .  then  at  New  York,  to  Rich- 
mond, in  Virginia,  where  the  pa>ee  resided,  a 
distance  of  about  three  hundred  miles.  The 
bill  was  presented  for  acceptance  on  the  10th 
of 'January  1  1823,  (twenty-nine  days  after  the 
date,)  which  was  refused.  Whether  this  was 
reasonable  time,  delay  bv  ill  health  and  other 
accident  being  out  of  tne  question  1  Quare, 
Ibid, 

94.  But  the  payee  being  out  of  health  at  New 
York,  on  his  journey,  and  after  his  arrival  at 
his  residence  in  Virginis,  (which  was  the  1st 
of  January,)  keld,  that  ihik  excused  the  delay, 
if  i%  would  otherwise  have  been  unreasonable* 
Ibid, 

95.  No  consideration  need  be  shown  to  sup- 
port an  acceptance  or  an  agreement  to  accept, 
and  a  valid  agreement  to  accept  may  be  declared 
on  as  an  acceptance.  Ontario  Bank  v.  Worth- 
ington,  12  Wend.  593. 

yi.  Payment  and  nonpayment ;  (a)  When  and 
how  payment  is  to  be  made, 

96.  In  an  action  on  a  note,  payable  at  a  par- 
ticular time  and  place,  it  liea  with  the  defend* 
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ant  to  show  that  he  was  ready  at  the  time  and 
place ;  in  which  caiee  he  may  plead  this,  and 
Dring  the  money  into  Court,  as  on  a  plea  of 
tender.  But  this  plea  goes  merely  fn  bar  of  the 
damages,  not  of  the  action ;  "and  is  had  if  the 
money  he  not  brought  into  Court.  Caldwell  v. 
Oiwtrfy,  8  Cow.  271. 

97.  Otherwise,  it  teems^  where  a  note  is  pay- 
able on  demand  at  a  particular  place ;  for  on 
such  a  note  there  should  be  a  demand  U  the 
place  before  action.    IbieL 

(b)  Where  and  how  demand  tf  paymaU  U  to  he 

'made, 

98.  A  promissory  note  payable  on  demand  is 
due  presently;  and  in  order  to  charge  the  en- 
dorser of  such  a  note,  payment  must  be  de- 
manded of  the  maker,  and  notice  of  qon-pay- 
inent  given  to  the  endjolrser  withia  a  reasonable 
time  after  the  date.  Sice  t.  Ounninghtmh  1 
Cow.  397. 

99.  What  is  a  reasonable  time,  when  the 
facts  are  ascertained,  is  a  question,  of  law  to  be 
determined  by  the  .Court.    Ibtd, 

100.  Five  months  is  lin  unreasoniible  delay 
where  all  parties  reside  in  the  same  city.  Ibid, 

101.  That  the  note  is  ^ven  for  money  lent 
and  payable  on  demand  with  interest,  does  not 
take  it  out  of  the  eeneral  rule.    Ibid, 

102.  Nor  would  ain  agreement  at  the  time  of 
executing  the  note  between  the  endorsee  and 
the  maker,  that  the  money  shall  nptbe  demanded 
at  the  time  when  the-  note  purports  on  the  face 
of  it  to  be  payable,  excuse  a  delay  of  the  denmnd, 
in  order  to  charge  the  endorser,  beyond  the  or- 
dinary time,  especially  where  th^  endorser  is 
■not  a  party  to  the  agreement.    Mi* 

103.  Indeed,  parol  evidence  of  an  agreement 
to  pa]|r  at  a  different  time  than  that  which  the 
note  imports,  is  inadmissible  wilhin  the  rule, 
that  the  legal  effect  of  a  written  oontraOt  cannot 
be  varied  by  parol  evidence.    J^*<f. 

104.  An  offer  by  an  endorser  to  ^e  his  own 
note  in  satisfaction  of  the  endorsed  note  is  not 
a  waiver  of  demand  and  notice,  unless  such 
offer  is  accepted  by  the  holder. .  Ibid*. 

105;  To  tnake  a  promise  of  payment  operate 
as  a  waiver  of  demand  and  notice,  the  holder 
must  show  affirmatively  and  clearly,  that  the 
endorser  promised  with  full  knowledge  that  he 
had  not  been  charged  as  endorser  by  a  regular 
demand  and  notice.    Ibid. 

106.  Demand  of  a  check  must  be  made  of 
the  drawer  before  the  holder  can  sue  the  drawer. 
Murray  v.  Judah^  6  Cow.  484. 

107.  No  particular  time  for  demand  is  fixed. 
It  is  enough  that  it  be  withiii  a  reasonable  time, 
and  it  does  not  lie  with  the  drawer  to  object  that 
the  demand  is  too  late,  unless  he  has  been  in- 
jured by  the  delay.    Ibid. 

108.  A  drafl  falling  due  on  Sunday  maybe 
demanded  on  the  preceding  day.  Ontario  JBank 
▼.  Peine,  3  Wend.  456. 

109.  The  delivery  of  a  bank  eheekhy  one  bank 
to  the  porter  of  another  bank  Upon  which  the 
check  is  drawn,  and  Xhet  return  of  the  same  a^ 
not  good,  accompanied  by  evidence  of  the  inva- 
rtable  praetice  of  the  porter  to  present  checks  Lauestioh  of  law  when  there  is  no  d-is^te  as  to 


\hus  receif  ed^  and  to  retutn  them,  if  dishonour- 


ed, on  the  same  day  that  they  are  deliTdied  to 
him,  is  soffieieiit  proof  of  presentment  to  ao- 
thorizo  the  submission  of  the  case  to  the  jury. 
Merehanta*  Bank  t.  Spieer,  6  Wend.  443; 

110.  A  bank  eheek  need  not  be  presented  on 
the  day  it  is  received.    Ibid, 

111.  It  is  sufficient  evidence  of  demand  ef 
payment  and  of  refitsal  Uypay  a  note  payable  at  a 
particular  plaee^  if  the  note  oe  left  there,  and  no 

funds  are  provided  to  take  it  up.    Niehtda  v. 

Go/&9h>/A,  7  W^nd.  160. 

112.  The  memorandum  of  a  deceased  eoMer 
of  a  bank,  who  firequently  notified  endorsen  of 
nonvpayment  of  notes  in  the  name  .of  the  acting 
notary  ef  the  bank,  that  on  a  certain  day  he 
sent  notice  by  mall  to^n  endorser ;  was  held  tg 
he  competent,  and  prima  facte  saffieient  evidtiooe 
to  charge  the  endoiaer. 

11^  A  check  on  a  bank  for  lihe  payment  of 
tnoney ,  to  charge  an  endorser^  must  he  preaOnted 
with  all  despatch  and  diiigenee  consistent  with 
the  transaction  of  other  commereial  o^^owna ; 
and  it  was  aeeordingly  heli^  where  a  check  was 
received  in  Schenectady  on  the  14th  ef  January, 
drawn  on  a  bank  in  Albany,  a  niislance  of  aix- 
teea  miles  from  the  former  placed  and  between 
which  places  there  is 'a  daily  mail,  and  not  pve- 
sented  until  the  6th  of  February,  Uiat  laches 
was  imputable  to  the  holder,  and  that  the  en- 
dorser was  discharge.  MuhawkBank  t.BtO' 
deride^  10  Wend;  304. 

114.  B  oeeme,  had  the  check  in  thia*  case  been 
sept  to  Albany  on*  ti)e.l5th  day  of  January,  and 
present^  on  the  next  day  and  notice  given, 
the    endorser  would  have  been  held  fiabie. 

md. 

1 1 5.  Inland  bitis  of  exchange  and  promiasory 
notes  p^ahle  on-demand  most  be- demanded 
within  a  reasonable  time ;  What  shall  be  deemed 
reasonable  time  depends  on  the  oircumatanoea 
of  each  particular  case.    Ibid, 

116»  Whether  a  presentment  is  made  withia 
a  reasonable  time  is  a  question  of  law,  where 
there  is  no  dispute  about  the  facts*    Ibid, 

117.  A  demand  .of  psT^nent  of  a  check  from 
the  drawee  must  be  shown  in  an  action  by  the 
holder  against  an  endorse,  akhongh  the  drawer 
had  no  funds  in  the  hands  of  the  drawee,  nor 
any  reasonable  expectation  that  his  draf^  wouU 
be  paid ;  nnder  such  circumstances,  in  an  action 
against  the  drawer  a  demand  would  not  be  ne- 
cessary.   Ibid, 

118.  A  stipulation  by  the  endorser  <^  a  note 
to  vjraive  notice  of  demand  oTpajrment  does  not 
dispense  with  the  demand  itself.  JBocAcmt. 
Shipherd,  11  Wend.  629. 

119.  Wh^ra,  however,  the  payee  tram^ra  a 
negotiabla  nets,  and  at  the  same  time  guaran- 
ties its  payment  if  not  oolVocted  of  the  maker 
by  doe  eourse  of  law^  and  also  waives  aotiee  of 
demand ;  demand  as  well  an  notice  is  waived. 
Ibid.    "  ' 

190.  Demand  of  pajrment  of  a/clieck  must  be 
made  with  reaaonaole  diligenor,  aceordfntr  to 
the  ordinary  course  of  b$Miness;  what  aliaO  he 
deemed  sueh  diligenlice  depends  upon  the  cir- 
cumstances of  each  particular  case ;  but  is  a 


ihs  lams  of  the  caiio*    The  negotiatioa^and  ctr- 
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eulatioQ  of  5ach  a  cheek  does  not  dispense  with 
the  necessity  of  a  demand  of  paymeoi  within  a 
reasonable  time«    Ibid.  13  Wend.  13. 

121.  Where  a  check  drawn  upon  one  bank 
was  received  by  another  on  depositt  and  kep( 
for  twenty-three  days  before  presentment*  (the 
distance  between  the  tw^o  banks  being  only  sisr 
teeft  miles,  and  a  daily,  mail  passinff  between 
the  places  in  which  they  are  located ;)  it  wot 
keldj  that  the  holders,  not  having  used  due  dili- 
^noe  in  making  the  presentment,  were  not  en- 
titled to  sustain  an  action,  against  the  payees 
who  had  negotiated  the  check.  .  Ilnd. 

122.  A  check  on  a  bank,  post  dated  and  ne- 
gotiated, is  payable  on  demand,  on  or  aft^r  the 
day  on  which  it  purports  to  bear  date*  (jroifgA 
T.  SiaatM^  1*3  Wend.  549. 

123.  A  drawer  of  ^  check  cannot  be  called 
on  for  payment  until  after  demand  upon  the 
drawee;  and  to  charge'  him  it  is  not  enough  to 
show  snch  demand  and  refusal  to  pay  at  any 
time  before  suit,  unless  it  appears  that  the 
drawee  has  failed,  or  that  the  ffrawer  has  other- 
wise sustained  injury  by  the  delay.    JHd. 

124.  In  an  action  gainst  an  endorser  of  a 
check,  however,  it  must  appear  that  den^sod 
was  made  within  a  reasonable  lime*  What 
Shall  be  deemed  reasonable  time  is  a  question 
of  law  where  there  is  no  dispute  about  the  facts ; 
but  greater  diligence  is  required  in  the  present- 
ment of  checks  than  of  bills  of  exchange.  Ihid, 

125.  Where  all  the  parties  reside  in  the  same 
place,  the  omission  to  present  a  check  for  3ix 
days  after  it  may  be  presente4  dlschaiges.the 
endorser.    Ibid* 

126*  The  endorser  of  a  check  for  the -accom- 
modation of  the  maker,  to  enable  the  latter  to 
obtain  a  loan,  cannot  be  charged  as  a  ffuarai^tor 
wUeie  the  declaration  contains  only  the  monty 
counts^  althoogh  a  copy  of  the  check  is  served 
with  llie  declaration.    Ibid. 

127.  The  defendant,  residing  in  Dutchess 
eoooty,  drew  an  order,  payable  on  demand,  in 
Hr&oi  of  the  plaintiffs^  wr  one  hundred  dollars, 
on  one  Ring,  the  master  of  a  sloop,  by  whom 
he  was  in  the  habit  of.^nding  his  produce  to 
market.  The  order  was  not  negotiable,  nor 
was  it  presented  until  n^rly  Hx  yeara  after  its 
date ;  and  in  the  mean  time  various  settlements 
had  taken  place  between  the  plaiotifis  and  the 
drawee ;  keld^  that  if  the  draft  was  to  bs^  consi'^ 
dered  as  an  inland  l>ill  of  exchange,  the  drawer 
was  dischaiged'by  the  ladie$  of  ihe  holders; 
but  if  it  were  treated  as  a  mere  banker^s  check, 
then  that  a  presentation  for  payment  at  any 
time  before  suit  brought  would.be  sufficient, 
unless  the  drawer  could  show  injury  from  the  de- 
lay ;  keUaboy  that  the  considehitionof  the  order, 
whether  cheek  or  bill,  could  be  inquired^  into, 
between  the  original  parties. ;  and  as  the.  de- 
fendant contended  that  the  order  was  drawn 
for  the  mete  accommodation  of  the  plaintiffs, 
the  .Court  ordered  that  question  to  be.snbmitted 
to  a  jury.    EUing  y.  Snnkerkcff,  2  Hall,  459. 

(c)  When  it  will  be  excused. 

128.  Where  a  bill  of  .exchange  has  been  dis- 
hooonred  by  the  drawees,  bntaeeepted  by  third 
penoos  siipra  pr9te$t  for  the  honour  of  the  draw- 


ers, the  holder  cannot  recover  against  the  d raw- 
era  without  showinff  that  payment  was  duly 
demande^d  from  the  drawees,  and  notice  of  non- 
payment given*  '  Seht^ld  v.  Bayard,  3  Wend. 
4d8. 

129.  A  bill  was  payable  in  London,  but  by 
mistake  was  sent  from  Birmingham,  where  the 
holders  resided,  to  Liverpool,  to  be  presented 
for  payment,  and  after  the  discovery  of  the  mis- 
take, ihe  bill  was  sent  to  London,  where  it  did 
not  arrive  nntil  two  days  after  its  maturity,  in 
consequence  of  the  oversight  or  negligence  of 
the  clerks  of  the  post-office  in  Liverpool ;  it  uhu 
held^  that  such  mistake  or  negligence  was  not  a 
sufficient  excuse  for  not  presenting  the  bill  on 
the  day  it  fell  due.    Ibid. 

130.  Where,  an  injunction  from  Chancery, 
under  ihe  act  to  prevent  fraudulent  bankruptcies 
by  incorporated  comnanies,  was  served  upon  a 
hank  half  an  hour  aner  it  opened  for  business, 
by  which  its  operations  Were  suspended ;  it  was 
hcUl^  that  the  holder  of  a  eheck  received  after 
banking  houra  on  the  preceding  day  was  not 
bound  to  shows  presentment  of  the  check  for 
payment  to  entitle  him  to  recover  on  the  origi- 
nsJ  consideration,  although  it  appeared  that  Uie 
drawer  had.  sufficient  funds  in  the  bank  to  pay 
the  check,  and  that  it  would  have  been  paid 
had  it  beea  presented  before  the  service  of  the 
injunction*    Lopett  v.  CumufcH^  <>  Wend.  369. 

131.  A  promise  by  the  drawer  of  a  bill  of  ex- 
-changa,  after  doe,  to  nuike  an  arrangement  nUiM 
factory  ta  the  holder^  will  not  subject  him  to  the 
payment  of  the  bill,  when  there  is  no  evidence 
of  demand  ^pon  the  drawee,  oi  notice  to  the 
drawer,  or  knowledge  on  his  part  that  notice 
had  not  \^u  given^  Jonec  v.  Savage^  6  Wend. 
658^ 

132.  Nor  is  the  fact  of  ^e  drav^er  including 
the  demand  of  the  holder  in  an  account  of  his 
creditore  on  an  application  for  an  insolvent  dis- 
charge, safficient  to  charge  liim,  when  it  is  not 
shown  that  at  ihe  time  or  making  such  account 
he  knew  that  the  necessary  steps  to  charge  him 
as  drawer  had*  not  been  taken.    Ibid* 

133.  Where  a  bill  of  exchange  is  given  in 
payment  (f,gooda  purchacedj  there  can  be  no  re- 
covery on  a  count  for  goods  sold,  unless  it  be 
shown  tiiat  the  drewer  has  been  legally  fixed 
.with  the  payment  of  the  biil,  or  has  promised 
to  pay  it  with  full  knowledge  that  he  was  not 
liable.  ,  Ibid. 

134.  .Where  an  endorser,  on  beins  called  on 
for, the  payment  of  a  note,  avowed  himself  le- 
gally exonerated  from  its  payment,  but  declared 
that  he  did  not  wi^  to  take  advantage  of  such 
exoneration,  and  promised  to  pay  the  note;  it 
was  held,  that  the  promise  was  valid,  without 
farther  proof  of  the  endorser's  knowledge  that 
he  had  not  been  regularly  charged.  I^&nard  v. 
Gory,  10  Wend.  504. 

135.  n  ceeme^  that  in  such  a  ease  the  endoraor 
will' be  dlowed  to  show  that  no  demand  had  in 
fact  been  made  of  the  maker,  and  that  conse- 
quently the  piomise  Was  under  a  misapprehen- 
sion of  iiusts ;  but  where,  as  in  this  case,  saffi- 
cient time  had  elapsed  for  the  demand,  and  the 
avowal  of  exoneration  wa9.  distinctly  made^  in- 
cluding in  it  as  well  an  admisaion  of  a  demand 
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a»  a  want  of  notioe,  the  defimdant  will  be  beld 
to  strict  proof.    IbidL 

136.  It  seems  that  an  injanetion  oat  of  Chan* 
cerj,  under  U>e  act  to  prevent  trandjilent  bank- 
ruptcies by  incorporated  companies,  prohibit- 
irig  a  banK  from  making  any  payments  what- 
ever, and  arresting  all  its  operations,  will  ezcilse 
the  holder  of  a'bank  check  who  has  received  it 
from  anotHer  person  in  the  eoiine  of  their  deal- 
ings, from  presenting  if  at  ^  bank  for  payment. 
Cromwtll  and  Winf^y.,  Loteti^  1  Hell,  56. 

137.  If  the  maker  of  a  cheek  has  no  funds,  in 
the  bank  u^n  which  it  is  drawn  at  the  date  of 
the  check,  it  is  not  nee^tssary  for  the  holder  to 
present  such  check  at  the  bank  ibr  payment  in 
order  to  enable  him  to  sustain  an  action  upon  it 
against  the  maker.  FrankHn  and  Smith  y.  F<m- 
derpooiy  1  Hall,  78« 

138.  The  drawing.of  a  check  under  such  cir- 
cumstances is,  wheA  anexplained,  a  fraud  which 
deprives  the  maker  of  all  right  to  require  pre- 
sentment and  demand  of  payment.    Ibid, 

Vn.  LiabiUly  cf  iht  partiei^  and  kvw  di9eharged, 

.  139.  Where  a  usurious  note  was  given  as  a 
substitute  for  a  valid  note  which  was  destroyed 
by  tiie  parties,  it  wfu  hddy  th^t^n  action  lay  on 
the  original  note.  -  JSughe$  ¥.  W heeler,  S  Cow. 
77. 

140.  A  profnise  to  aoeept  a  bill  thereafter  to 
be  drawn,  spectfving  the  amount  and  time  ef 
payment,  so  as.  to  leave  no  reasonable  doubt  as  to 
tlie  identity  of  the  bill  intended  to* be  accepted, 
is,  if  shown  to  a  third  pereon^  who^  on  the  faith 
of  such  promise,  takes  the  bill  for  a  valuable 
consideration,  in  point  of  law,  au  acceptance,, 
binding  the  person  who  makes  the  promise. 
Parker  v,  Greek,  2  Wend.  646. 

141.  A  promise  in  these  words,  *^I  have  no 
objectiotw  to  accepting  for  you  at  three  a^d  four 
months,  for  two  thousand  hre  hundred  doDars, 
on  the  terms  you  propose,*'  contained  in  a  lettelr, 
is  an  absolute  and  not  a  conditional  engage- 
ment; and  such  promise  authorizes  a  draft  for 
the  whole  sum  at  four  months. 

143.  An  endorser  of  a  note  is* not  discharged 
by  the  acceptance,  by  the  Aolefer,  of  a  bond  and 
warrant  of  attorney  from  the  maker,  for  the 
purpose  of  entering  judgment  thereon  and  in- 
cieasing  bis  security;  the  bond  and  warrant  in 
such  case  are  considered  as  collateral  security. 
Mohawk  Bar^  v.  Fan  Home,  7  Wend.  117. 

143.  An  endoraer-  of  a  promissory  note,  who, 
before  the  note  falls  due,  takes  an  assignment 
oi  all  the  estate  of  the'  maker  to  meet  his  respon- 
sibility, is  liable,  although  no. demand  of  payr 
ment  is  made,  and  notice  of  nonpayment  is  not 
given.  AfecAamW  Bank  v.  Griswaid,  7  Wend. 
165. 

144.  The  acceptance,  by  the  holders  of  a  nete 
over  due,  of  a  note  of  a  third -person  payaVle  at 
a/ttfure  day^  as  eoliatefal  sedhrity^  on  tne  terms 
that  such  acceptance  should  not  prejudice  their 
claim  against  the  drawer  aiid  endorser  of  the 
principal  note,  nor  prevent  a  suit  if  ordered  by 
the  endorser,  is  not  such  an  agreement 'to  give 
time  to  the  maker  as  discharges  the  endorser. 
Baileif  V.  Baldwin,  7  Wend>  §89. 

146.  Where  a  suit  was  brodght  againsf  the 


endorser  cf  a  note  given  ae  collateral  security 
for  the  payment  of  a  sum  of  money,  directed  by 
an  order  of  the  Court  of  Chancery  to  be  paid  by 
the  maker  of  the  note  on  pain  of  atteehment, 
and  the  endorser  gave  notice  to  the  holder  of 
the  note  that  he  would  require  him  to  exhaust 
the  remedy  hj  attachment  previpos  to  proceed- 
ing against  him;  it  was  held,  that  such  notice 
did  not  discbarge  the  surelif ;  it  appearing,  that 
the  creditor  had  offered  to  permit  to  proceed 
against  tbe  principal  .debtor  upon  the  attach- 
ment, and  tliat  at  the  time  of  giving  the  note 
Uie  maker  was  insolvent.  Warner  v;  Beardsleyy 
8  Wend.  194.  ' 

146.  In  an  action,  against  the  «nrvivore  of 
two  makers  of  a  joint  promissory  note,  unless 
the  plainti^  proceeds  in  establishing  a  J9int  in- 
debtedness,'he  is  not  entitled  to  recover;  and 
it  %oas  aeeohhngfy  Adtf,  in  this  case,  that- the 
defendant,  suea  as  the  surviving  maker  of  a. 
joint  promissory  note,  might  prove  payment  of 
the  note  by  his  joint  debtor,  and  thus  defeat  a 
a  recovery,  although,'before  transfer  of  the  note 
to  the  plaintiff,  be  acknowledged  it  to  be  doe,  and 

S remised  to  pay  it.-  JUbU  Y,'Pelrie,  16  Wend. 
17. 

147.  Where  Che  record  of  a  set  of  three  bills 
of  exchange  Is  protested  for  nqn-acceptance^ 
and  a  suit  is  broiight  against  the  endorser,  and 
the  plaintiff  declares  en  the  first  of  the  set,  he 
ja  not  entitled  to  recover,  unless  he  produces 
the  record  of  the  set  which  was  protested,  or 
accounts  satisfactorily  for  its  no/i-produption'; 
the  defendant  may  require  its  production,  to 
guard  against  a  subsequent  claim  by  ap  accept- 
or supra  protest*  Welts  v.  Whitehead,  1 6  Wend. 
637. 

VUI.  Nodct  (f  nonkieeeptanee  and  non-payments 
(a}  When  and  how  to  be  given* 

148.  Notice  of  nofi-payment  of  a  bill  of  ex- 
cht^nge,  &e.,  must  generally  be  given  by  an 
endoreet  to  the  endorser  next  before  him  by  the 
next  post  af\er  he  himself  has  received  notice 
of  the  dishonour;  and  eo  on  to  the  drawer. 
But  this  rule  id  not  inflexible ;  it  means  the 
next  convenient  and  practicable  post,  and  one 
dealing  in  bills  or  notes  is  not  bound  to- watch 
the.  post-office  eonstantly,  ibr  the  purpose  of  re- 
ceiving and  transtnilting  notices.  Keasonable 
diligence  and  attention  is  all  that  the  law  exacts. 
Mead  v.  Engt,  6  Cow.  303. 

149;  AccoMlngly,  where  R.,  residing  at 
Bristol,  Rhode  Island,  October  3  let,  sent  notice 
of  non-payment  of  an  inland  bill  to  S.,  his  im- 
mediate endoreer,.  at  Providence,  W  the  post, 
which  reached  there  on  the  same  aay  at  Ate, 
P.  M. ;  and  S.  received  the  notice  on  the  morn- 
ing of  the  S3d,  and  put  a  notice  in  the  post- 
office  in  the  afternoon  of  the  same  day,  for  his 
endorser  at  New  York,  although  a. mail  had 
previously  left  Providence  at  one,  P.  M.,  of  tlie 
same  day  for  New  York  i  and  this  letter  w?« 
postpmarked  the'33d/and  was  t9ken  by  the 
post  ef  that  day  in  U^e  morhingr  and  teaehed 
th^  endorser  at  New  York  in  the  due  course  of 
the' mail,  there  being  no  laches  imputed  after 
this;^^  that  the  drawer  was  not  discharged. 
Ibid. 
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190.  Dm  to  whom  a  bill  or  note  it  ondonwd 
aierely  as  agent  to  ooUoct,  ^e.  ^.  a  banlc,)  ia  a 
bolder  for  the  porpooe  of  giving  and  TMSeiTing 
Bociee  of  non-iiaymeat,  am  ho  is  not  boaad  to 
giro  aotice  of  noo-pajrvient  difeolly  to  all  prior 
parties ;  but  majr  •  ootiee  4iia  next  ittinediate 
ofidoissf,  who  is  boQtfd  to  notieo  his  endoTBer, 
te.9  in  the  same  manner  asr  if  the  bill  or- note 
had  been  negotiated  for  a  valttabie  ceosidei^ 
tioiu    IhijL 

15U  If  an  endoner  leeeire  notiee-froiB  any 
one  who  is  a  party,  he  is  liable  to  any  snbse* 
qoeftt  endomMT,  thoogh  he  may  have  receiTed 
no  notice  from  him.    Per  Sutkerimnd%  J.    Jbid, 

158.  Notiee  of  the  non-aeeeptance  of  a  bill 
of  exehange  cannot  be  given  by  a  strangiiftr4  it 
masi  be  by  a  partv  to  il^  or  by  one  who,  on  the 
bill  boing^rotomed  to  him,  would  hare  a  right 
of  aetton  npon  it*    Cktuimne  t«  Fayfltt^  3  Wend. 

Idd.  Where  infoimation  of  the  dishononr  of 
a  bill  of  exchange  is  tent,  for  the  purpoie  of 
colleelion,  to  an  agent  who  is  not  a  party  to*  the 
bill  dtber  actually  or  nominally,  with  a  re(|uest 
to  giro  notiee  to  the  drawers,  and  he  ondts  to 
^re  snch  liotioe  anttl  the  next  day  iiller  receir* 
io|r  the  nqoest,  the  drawers  are  discharged'; 
bein^  m  mere  agent,  he  should  hare  '^rsn  im- 
mediate  notice.  Sewail  HnL  y.  Rvmii  ti-  mk 
3  Wend.  976. 

151.  Notice  to  an  endoiser  of  the  no&-pay« 
meat  -d  a  nols  seni  to  the  plaoe  whem  he  rft* 
sided  at  the.  time  of  the  diseotant  of  the  ncrlSf 
is  solieieat  to  efaarffs  faimf  altlioogh  interme- 
diata  tl^  timeand  the  mhtarity  oi  the  note  be 
has  changed  his  plaoe*  of -abode  i  if  hia  former 
residence  is  at  sudi  a  distance  from  the  place  of 
payment  as  to  repel  any  piesomption  that  the 
reaoval  had  eome  to  the  knowledge  of  the 
hoidemv  and  m>  actual  knowledge  is  brought 
home  ^  timm.  Btmk  if  UHta  r.  JPhdlMpt^  3 
Wood.  4A8. 

155.  Where  in  a  w^ticie  of  nothpayment  dated 
on  ihe  day  that  a  draft  &lls  due,  it  is  stated 
thai  the  da^  was  ptotestsd  on  the  ereaiog  be- 
fore for  no»fisyraeiU,  end  that  the  holders  look 
to  the  endoraerlbr  paymenli  it -is  nght  and 
proper  to  sabmit  the  qaestion  to  a  isry,  wbether 
ornot  the  defendant  has  been  Busled  I  Onkurio 
JBamkw.  FdtUy  3  Wend.  456. 

156.  It  is  not  indisMnsaUe  that  notipe  of 
protest  of  a  note  shonld  be  sent  to  the  oiiee 
nearest  to  the  lesidence  of  the  endoraer,'  nor 
ereo  to  the  town  in  which  he  r^ides ;  it  is  sof> 
fieient  if  it  be  sent  to  the  office  to  which  he 
nsoaUy  tssorts  for  his  leltsrs.  Bank  cf  Gtnena 
r.  OtaMy  4  Wendi  338. 

157.  A  mistake  in  the  name  of  the  poetH>ffiee 
to  which  s  notice  of  psotest  is  directed  does  not 
render  the  notice  iooperatire,  where  it  appears 
that  the  office  is  as  well  known  under  the  mis- 
taken ae  under  the  real  name.    Ibid, 

15a  Notion  of  the  protest  of  a  note,  it  sent 
by  mail  to  the  endoraet,  must  be  tnnsmittad 
to  ibe  poeti^ffice  nearest  to  hioh  or  the  one  to 
whicb  be  nsnally  ratofli.  €by/br  et  ai.  i^  iVUttt, 
4Weod.a98. 

159.  The  bolder  of  negotiable  paper  ieeklng 
to  ehacgeiondortais  ia  bound  la  oudia 

Yob  in«  8 


as  to  the  proper  office  to  which  notice  must  bo 
sent.    Ihi<L 

166.  Where  the  officers  of  a  bank  to  which 
a  note  was  presented  for  discount  were  told  by 
the  person  presenting  it,  that  the  endorser  re- 
sided in  the  town  where  it  was  dated,  notiee  of 
protest  of  the  notsjsent  there  toot  held  sufficient^ 
though  the  endorser  had  ceased  to  reside  in  the 
town  a  few  weeks  pseriously  to  the  date  of  the 
nolaw   Jlpdfc^£;2tear.ilaridb(M,5  Wend.  587, 

161.  A  notice  of  protest  to  an  endoraec,  that 
^e  note  of  A.  B.,  endorsed  by  him,  is  protested 
for  nonpayment,  is  sufficient,  to  put  him  oa 
ini}utry,  although  the  amount  of  the  note  is  er- 
roneously stated  in  the  iiotice,  and  4ts  dale  i« 
not  given.  Ba9k.rfJhdkuierr.Q0uH  9  Yfesid* 
379. 

163.  And  if  from  the  lacts  appearing  on  the 
trial,'  the  jury  are  satistM  that  the  endorser 
was  ^not  misled  by  the  notice^  they  are  author^ 
ised  to  find  a  verdict  against  him.    Ibid. 

163.  Where  a>- notiee  of  protest  was  sent,  per 
mail,  to  a  town  designate  by  the  agent  who 
prosured  the  discount  of  a  note  at  a  bank,  in 
answer  to  an  inquiry  made  by  the  cashier  at  the 
time,  of  the  discount,  such  notics  wa»  held  su^ 
ficient,  although  there  happened  to  be  lour  noei* 
offices  in  the  town,  and  the  ^tHDffice  or  the 
name  of  the  town  vras  nine  miles  distant  irom 
the  residence  of  the  endoraer»  while  another 
post-ofliee  in  the  same  town  was -kept  St  the 
very  |4ece  wbeie  he:iesidBd.  Oattkiu  Bank  r^ 
Skdl^  15  Wend.  364. 

164»  A  defendant  is  not  allowed  to  object  to 
want  of  .diligence  in  givtof  notice  of  non-aor 
cspritaoce,  in  reepeet  -to  the  plaoe  to  which  the 
notice  is  directed,  when  sent  by  mail,  if  the 
evidence  of  diligence  is  prima  facie  sufficient* 
and  there  be  no.  proof  on  bis  part  that  the  notice 
was  sent  to  a  wrong  place.  JreUe  v.  WMtekead^ 
i5  Wend.  697. 

165*  It.  is  npt  necessary.,  to  the  support  of  sa 
aotijMi  af;ainst  an  endorser  of  ai>Hl  or  exchange^ 
thai  notice  of  uw  acceptance  should  be  secom* 
panied  with  a.  copy  of  the  bill  and  protest  y-noh 
tice  alone  ia  sufficient.    Ibid. 

(b)  ^When  want  rf  notice  or  irregular  notice  wHf 

be  expueed. 

166.  If  A.,  in  payment  of  d  debt  to  B.,  tnum- 
mit-  to  him  the  draft  ef  a  third  person,  IhH 
withoBt  sndoisinff  the  paper,  A.  is  not  entitled 
to  notiee  of  ita  dishononr ;  and  B.,  not  having 
agceed  to  tun  ike  risk  of  the  draft,  merely  be- 
came the  agent  of  A.,  bound  to  fulfil  that  mat 
with  diligence  and  integrity.  Should'  B.,  there* 
fore,  employ,  to  present  and  colleet  the  draft, 
bankers  accustomed  to  transact  business  of  this 
description,  he  will  not  be  responsible  for  their 
loAce.     Fan  Wart  r.  Smith  et  al.  1  Wend.  319. 

167.  A  drawer  is  not  entitled  to  notice  of 
the  noQ<accepiaiice  of  his  draft,  if  he  has  no 
funds  in  the  hands  of  the  dravRee,  nor  any  re*- 
sonable  expectation  at  the  time  the  biU  was 
drawn  that  it  would  be  accepted. 

168.  The  holder  of  a  dishonoured  note  is  ex- 
cused from  giving  notiM  of  non-payment  to4he 
i^dofaer  on  the  fourth  of  July.  €u^hr  e$  oL  v. 
atcPinet  4  Wead,  566; 
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:  169.  Notice  of  non-psiyiiieiit  need  not  be  in 
writingr,  ft  yerbal  notice  is  sufficient.    Ihid,    > 

IX.  Action  on  a  bill  or  note  (a)  When,  and  hjf 
whom  the  action  may  bt  brought* . 

170.  Where  J.  and  H.  endorsed  apromissoiy 
note  for  the  defendant'e  accommodation,  and  on 
i^  b«n|r  dishonouiedi  paid  and  took  it  ap,  and 
J.  and  H,  then  delivered  the  note  to  H.  akme, 
with  the  original  endorsement  thereon;  hdd^ 
that  H.  might  maintain  -an  action  in  his  own 
name  alone,  as  endorsee.  JffavenB  t.  Hunting' 
ion^  I  Cow.  967. 

171..  An  endorsee  of  a  promissorr  note  en» 
dorsed  after  the  maker's  death  may  m  his  own 
name  sue  the  maker's  heirs,  &c.  under  the  act. 
(1  R.  L.  316.)  Fartont  T.  Pareom^  6  Cow. 
476. 

173.  One  holding  a  check  or  not^  payable  to 
bearer  as  mere  agent  may  yet  sue  on  it  in  his, 
own  name,  and  it  dees  not  he  with' the  opposite, 
party  to  object  the  plaintiff ^s  want  of  intwest. 
Mauran  y.  Lambj  7  Cow.  174. 

173.  An  endorser  of  a  promiteory  note  fixed 
before,  but  paying  money-  afief  the  insolYeiit 
discharge  ot  the  maker,  minr  recoyer  asainst 
the  m,aker,  and  is  not  affeetea  by  his  discharget 
whether  under  the  act  of  1813,  or  the  subse- 
quent act  discharging  the  body  merely.  JHntHt 
y.  WilMMh  7  Cow.  669. 

174.  A  first  endorser  may  maintain  an  action 
on  payment  to  a  eeeond  endorser,  made  after 
the  latter  has  endorsed  and  taken  up  the  note 
injfrotMfem  legie^  with  a  yiew  to  defeat  the  ope- 
ration of  the  .makez.-s  discharge.    Ibid. 

175.  The  throe  days  of  Grace  are  allowable, 
as  between  the  maker  and  holder  ^of  a  promis- 
sory note.    Hogan  y.  Ouyler,  8  Cow.  S03v 

176.  And  where  three  notes  were  declared  on 
in  the  same  account,  on  one  of  which  the  three 
days  of  grace  had  not  elapsed  when  the  suit 
was  commenced;  held,  that  the  defendant  might 
show  ^is  on  the  trial  upon  the  general  issue, 
and  that  the  plaintiff  orald  net  reooyer  upon 
that  note.    Ibid. 

177.  An  action  brought  a^inst  the  maker  of 
ft  promissory  note  on  the  third  day  pf  grace  is 
prematurely  brought,  and  adyantage  may  be 
taken  of  the  error  on  the  trial  by  nonsaitinff  the 
plaintiff,  (hbom  y.  Mmeure  el  ok  Z  Wend. 
170. 

178.  A  surety  to  a  note,  made  for  the  purpose 
of  being  discounted  at  a  bank  for  the  aooommo- 
dation  of  the  principals,  pass^  off  by  ihem  as 
collateral  security  tor  the  j>aymeat  of  a  Judg- 
ment, is  liable  to  the  payment  of  the  note. 
£ank  ef  Rutland  y.  Buek^  5  Wend.  66. 

179.  A  negotiable  note,  the  remedy  on  which, 
after  being  barred  by  the  statute  of  limitations, 
is  reyiyed  by  a  new  promise  or-  acknowredjje- 
ment,  may  be  transferred,  and  an  action  main- 
tained on  it  in  the  name  of  the  endorsee.  Z^bah 
y.  Hewit,  6  Wend.  257. 

180.  The  holder  of  a  note  may  piaintain  an 
action  upon  it  in  hia  own  name,  without  preying 
title,  where  there  are  no  circumstances  showing 
his  possession  to  bo  maktfidee.    Ibid.. 

lol.  Where  A.,  for  the  accommodation  of 
B.y-endorsed  a  bill  of  exchange  lb)r  #8500,  drawn 


by  B.  on  Cf  payable  four  months  after  date,  is 
consequence  of  being  shewn  a  letter  from  C.  to 
B.,  saying,  «*I  haye  no  objeetioa,  to  accepting 
for  you  at  three  and  four  months  for  $3500,  on 
the  terms  you  propose,'^  and  A.  was  suboe* 
quently  obliged  to  pay  the  bill ;  it  woe  heid^  that 
he  was  entiUed  to  lecoyer  against  C.  the  amount 
of  the  bill,  on  the  aeceptsnce  contained  4n  the 
letter,  without  showing  What  were  the  terms 
propoised  adVerted  to  in  the  letter,  or^i  compli- 
ance with  thein«  Greeier.  Parker ^  5  Wend. 
414. 

183.  The  holder  of  a  note- payable  to  bearer, 
of  "^hich  he.  became- possessed  ahcr  it  was  due, 
cannot  maintain  an*  action,  upon  it  against  the 
maker,  if  the  payee  4)e  a  mere  agent,  and  tfie 
peraons  haying  the  beneficial  interest  in. the 
note  forbid  its  payment  to  him. .  Comaloek  y. 
Boagetal.  5  Wend.  6Q0.s 

183.  An  endoraer  of  a  promissory  note,  given 
as  collateral  security  fer  the  payment  of  a  sum 
of  money  directed  by  an  oraer  of.  the  Court 
of  Chancery  to  be  paid  by  the  maker  on  pain 
of  attaekment^  hab  no  right  to  require  the  cre- 
ditor* to  enforce  the  attachment  preyions  to 
calling  upon  him  for  payment.  ^«ardii%yy. 
Warner^  6  Wend.  610. 

184.  The  principle  of  law,  that  a  eurely  m 
discharged  if  the  creditor  , on  request  neglects 
to  proceed  against  a  principal  aolyept  at  the 
lime,  ^nd  who  subsequently  becomes  insohrent, 
is  not  sppticable  to  the  case  of  an  endorser  of  a 
promissory  note.    Ilnd. 

liB5.  The  assigmnent  o£.part  of  a  demand  doe 
on  a  promissory  note  siyes  no  rightof  action  to 
(he  assignee,  as  en&raee^  either  against  the 
maker  Of  payee^ihe  transfer  of  the  note  for  less 
than  the  real  sum  a]^>earing  due,. unless  the 
residue  has  been  extinguished,  not:  constituting 
the  assignee  an  emibraee  within  the  law. mer- 
chant. AN«g/eM  y.  Wilkeeon,  6  Wend.  637. 
•  186.  Where  a  partnership  note  was  made 
after  /A«  diaeohdUm  tfa  firm  by-one  of  the  late 
partners,  accepted  by  tlie  poy^  with  a  know- 
ledge of  the  fact,  and  transferred  by  him  in  pay- 
ment of  an  antecedent  debty  under  an  Mneement 
that  if  the  note  could  not  be  collected,  he  would 
be  liable  for  a  part  of  the  original  debt;  it  «n» 
held^  that  an  action  on  4he  note  could  not  be 
maintained  by  ^e  ateignee  against  Ihe  partners. 
Brietol  y.  Sfiagud  8  Wend.  433. 

187.  1^  fact  that  sufident  time  to  giye  pub- 
lic notice  had  not  elapsed  between  the  dissolu- 
tion of  a  firm  and  the  subsequent  making:  of  a 
note  by  one  of  the  partners  in  the  name  of  the 
firm,  will  not  ezcyise  the  partners  from  thetr 
liability  to  pay  such  note  in  the  hands  of  a  bona 
fide  holder,    md. 

188.  W^here  a  note  was  endorsed  for  the  m- 
eommodalion  of  the  maker,  with  a  yiew  of  haying 
it  discounted  at  a  bank,  and  the  ayails  wplied 
to  the  payment  of  certain  demands^  for  wmcb  a 
.third  person  stood  boond  es  surety  to  the  maker ; 

and  the  note  was  deliyered  to  the  mnrety,  who, 
wi^  a  knowledge  of  the  facts,  ofl^rfed  it  for 
diacouat  at  the  bank,  where  it  was  refused  to 
be  discounted,  but  where,  at  the  request  of  the 
•surety,  it  w|»  protested  when  duet  it  «m»  heid^ 
that  an  action  on  the  note  would  not  lie  by  the 
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surety  against  the  endorser.    Kauon  y.  Smithy 
8  Wend.  437. 

189.  Where  the  agent  of  a  manufactarinff 
establishment  bought  sl  qoantitj  of  dye-staflS 
for  the  nse  of  the  factory^  without  disclosing 
the  name  of  his  principal,  andihe  bill  of  goods 
was  made  out;  **  Mr.'  A.  B.^  agent,  bought  of,'^ 
&c.,  and  he  drew  a  bill  of  exchange'  on^  a  thitd 
person,  signing  it  ^  A.  B.,  agent,'' and  the  bill 
was  su'bsequently  protested,  and  an  ac^on  to 
rccoTer  the  price  of  the  gbods  was  brou^[fat 
against  the  principal ;  it  tons  heHj  that  the  pnn- 
cipal  oould  not  be  charged  as  drawer  of  the  bill 
by  his  agent,  the  name  of  the  principal  not 
appearing  on  it,  but  that  the  plaintiff  was  enti- 
tled to  reooTer  under  ^  count  lor  goods  sold,  the 
juiy  being  warranted,  under  the  &iB  of  the  case, 
in  saying  that  ^be  goods  were  not  sold  on  the 
exclusiTe  credit  of  the  agent.  PeiUz  r.  SUMtrh 
10  Wc9hL  371. 

190.  Whether  in  such  a  case  the  goods  were 
sold  on  the  credit  of  the  agent,  or  on  the  respon- 
sibility of  the  principal,. whoever  he  may  \>e, 
is  a  question  for  the  jury :  but  where  the  ques- 
tion was  not  submitted,  and  a  Terdict  was  found 
for  the  plaintiff,  and  the  Court  were  satisfied  of 
the  ultunate  liability  of  the  principal  to  the 
agent,  they  refused  to  set  aside  the  yerdict. 
liid.       . 

191.  A  person  may  draw,  accept,  or  endorse 
a  bill  by  his  agent,  and  it  will  be  as  obligatory 
up<Mi  him  as  though  it  was  done  by  his  own 
hand ;  but  the  agent  in  such  tsase  must  either 
sign  the  name  of  the  principal  to  the  bill,  or  it 
muse  sppear  upon  the  face  of  the  bill  itself,  in 
sofii«  way  or  another,  that  it  was  in  het  done 
for  him,  or  the  principal  will  not  be  bound ;  the 
partico^  form  of  the  execution  is  not  material, 
if  it  be  snbstsntudly  doAe  in  the  name  of  the 
principal.    Ihidm 

199.  Where  a  note  is  made  by  a  debtor,  pay- 
able to  a  bank  by  tt»  corporate  name,  for  the 
purpose  of  raising  money  upon  it  at  such  bank 
to  pay  and  satis^  a  particular  debt,  and  the 
debtor  procures  a  viird  person  to  become  a  joint 
maker  of  the  note,  whu  signs  the  same,  **  A.  B., 
surety,^  and  the  bank  refuse  to  discount  the 
note,  the  creditor  for  whose  benefit  the  note  was 
made  i&ay,  with  the  assent  of  the  bank,  main- 
tain an  action  upon  it  in  the  name  of  the  bank 
aeainst  the  makers,  althou^  the  note  was  not 
disecMraled  at  the  bank  in  pursuSnce  of  the 
original  intention.  JJHca  Bank  y.^  Qantan  et  al, 
10  Weod.  314.  - 

193.'  An  action  of  dM  oA  a  promissory  note 
may  be  maintained  by  an  ettdaraee  against  the 
wuier.     WiUmdrth  y.  Ovne/cini,  10  Wend.  341. 

191.  Where  the  maker  of  a.note  promiiBesto 
pay  A.  to  the  order  of  B.  and  C.,  anu  B.  and  C. 
endorse,  the  note^  an  action  may  be  maintained 
a^nst-  them  by  A.  upon  such  endorsen^ent^ 
HHUs  y.  Green,  10  Wend.  516. 

195.  In  the  oonstniction.of  negotiable  paper, 
Courts  lo<^  to  the  substance  auJ  meaning  of 
the  instrument,  and  if  possible  giye  effect  to 
the  intent  of  the  parties.    JfrtcT. 

196.  In  an  action  by  the  endorsee,  of  a  note 
agifiinst  his  immediate  endorser,  a  plea  that  be- 
ibie  the  oommeoceikient  of  tiie  aistion  the  plain- 


tiff transferred  the  note  to  third  persons,  who 
since  then  had  been  and  continued  to  be  the 
true  and  lawful  owners  and  possessors  of  the 
note,  is  a  bar  to  the  recoYery.  Wdggoner  y. 
Cnhin,  11  Wend.  587; 

197.  A  replication  that  the  suit  is  prosecuted, 
in  the  name  of  the  plaintiff,  by  or  for  the  benefit 
of  the  true  holder  of  the  note,  would  be  a  good 
answer  to  such  plea.    Ibid. 

198.  Where,  upon  the  execution  of  a  yolnn- 
tary  assignment,  by  the  makers  of  a  'promissory 
note,  for  the  benefit  of  their  creditors,  the 
second  endorser  of  the  note  executed  a  release 
to  the  makers,. and  subsequently  became  fixed 
with  the  payment  of  tiie  note ;  it  vhu  held,  that 
the  release  haying  been  executed  before  the 
maturity  of  the  note,  the  second  endorser  was 
not  barred  by  it  fVom  maintaining  his  action 
either  'against  the  mdcers  or  first  endorser. 
Keeler  y.  Bartine,  19  Wend.  110. 

199.  The  holder  of  a.  bill  of  exchange,  who 
has  taken  it  for  a  pre-existing  debt,  cannot 
maintain  an  aetion  upon  it  against  t|ie  acceptor, 
if  there  exist  equities  in  the  case  which  would 
preyent  a  recoyery  in  an  action  by  the  drhwer 
against  the  acceptor.  Ontario  Bank  y.  Worth' 
ington,  19  Wend.  693. 

200.  Where,  on  the  purchase  of  goods, 
the  purchaser  giyes  his  draft,  accepted  by  a 
mercantile  firm,  which  acceptance  is  procured 
for  the  express  purpose,  the  yendor  is  not  en- 
titled to  maintain  an  action  upon  the  acceptance 
a^inst  all  the  members  ot'  the  firm,  unless  he 
shows  their  knowledge  of,  or  consent  to,  the 
giying  of  the  acceptance,  /oyee  y.  WUHanu, 
14  Wend.  441. 

30  tk  The  -holder  of  negotiaHo  paper  may 
bring  an  action  upon  it  in  me  name  of  a  person 
h&ying  no  interest  in  it ;  and  it  is  no  defence 
that  the  suit  be  thus  brought  without  the  know- 
ledge, assent,  or  authority  of  the  nomhial  plain-. 
tiff;    Oage  y.  Kendall,  15  Wend.  649. 

•    (b)  Deehration, 

90^.  Where  a  note  is  psjrable  to  A.  or  order, 
who  endorses  it  as  agent  for  another,  this  addi- 
tion of  agent  is  merely  a  declaration  that  he 
will  not  hold  himself  liable  as  endorser,  yet  it 
is  in  effect  an  endorsement  by  him,  and  may  be 
so  stated  in  ple^dhig;  and  though  it  turn  out  m 
proof  that  he  was  agent,  and  nad  a  right  to 
endorse  as  such,  yet  this  is*  no  rariance,  espe- 
cially where  it  is  stated  as  mere  matter  of  in- 
ducement to  an  action,  brought  by  the  endorser 
against  one  who  has  agreed  to  indemnify  A. 
wdnst  his  endorsement.  Mott  y.  Hieke,  7 
Cow.  613. 

903.  In  declarinr  on  a  promissory  note,  it  is 
enough  to  allege  that  .the  defendant  made  his 
certam  note  in  writing,  &c.,  without  ayerring 
that  he  deliyered  it.  RubkU  y.  Whipple,  3  Cow. 
536.  ' 

904.  Though  «  promissory  note  be  endorsed 
long  after  it  fall  due,  it  may  be  declared  on  as 
endorsed' when  it  was  due.  Pareom  y.  Porsonf, 
5  Cow.  476. 

905.  A  note  being  endorsed  afler  the  maker's 
death,  the  endorsee  declared  against  the  maker's 
heirs ;  and  alleged  that  the  intestate  in  his  life- 
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ttme  became  liable  to  pay  the  plaintiff,  and  by 
reaaon  of  the  premiaea,  an  action  accrued 
againat  the  heira.  Plea,  that  the  inteatate  did 
tt9t  owe  the  plaintiff  in  hia  lifetime.  UeUj 
that  thia  waa  no  variance ;  that  the  plea  wae 
▼ieioua  in  denying  m  debt  to  the  plaintiff 
dimng  the  inteatate^  lifetime ;  bnt  that  the  de- 
fendanta  could  not  take  advantage  of  the  de£ec|. 
IhitL 

206.  In  dtolaring  on  a  proniiaaonr  note  pay- 
able at  a  particular  time  and  place,  the  plaintiff 
need  not  aver  a  demand  at  the  time  and  place. 
OaldweU  y.  Camdy,  8  Cow,  271. . 

207.  A  promitfaory  note  importa  a  considera- 
tion, and  It  is  unneoeaaai^y  that  any  should  be 
atated  in  pleading,  or  in  the  first  instance  pxoved 
on  the  triaL  Ank  cf  TVvy.T.  Topfinf^^  \Z 
iVend.  657. 

.  208.  A  plaintiff,  in  an  action  ander  the  statute 
ajgainat  the  maker  and  endorser  of  a  note,  is  not 
limited  in  hia  declaration  $o  the  money  eonnts ; 
other  counts  may  be  inserted.  Steuba^  County 
Bank  t.  ^tephem^  14  Wend.  243. 

(p)  When  a  hill  or  noie  may  'be  given  in  evidence 
^under  the  money  counte* 

209.  A  promissory  note  against  the  defendant 
and  another  is  evidence  under  the  mon^  odunta 
against  the  defendant  alone.  IVilUame.  t»  Mienf 
7  Cow.  316. 

210.  Payment  of  a  monev  debt  as  mtetj  or 
endorser,  by  conveying  land  which  is  received 
at  the  time  as  payment,  will  suppoit  the  count 
for  money  paia,  laid  out^  and  expended.  j3tin§He 
V.  Wikon^  7  Cow.  662. 

21 1 .  A  promissorjr  note  is  conclusive  evidence 
of  a  pecuniary  consideration  under  the  common 
money  coants.    Ibid. 

212.  Hence,  where  a  note  was  j;iven  in  evi- 
dence under  those  counts,  in  an  action  by  the 
payee  against  the  maker ;  held,  to  be  no  defence ; 
that  the  note  waa  not  given  for  a  pecuniary 
eonaideration,  but  for  land  purchased  by  the 
maker'a  brother.  Hugkee  V.  Wheeler^  %  Cow. 
77. 

213.  A  promissory  note  made  by  one  pf  two 
partnera,  in  the  name  of  the  finn,  is  admissible 
m  evidence  in  an  action  against. both  partners, 
under  a  count. for  money  hnt^  although  there  be 
no,  averment  of  partnership  in  the  declaration. 
Mack  Y.  SpeneerelaL  4  WendnilU 

214.  A  note  payable  to  A.  or  B.  cannot  be  de- 
clared on  as  a  promissory  note  within  the  sta^ 
tute,  but  it  may  be  given  in  evidence  under  the 
money  counts.     H^rad  et  oIy.  Fetrie  et  al» 

4  Wend.  576. 

215.  The  holder  of  u  negotiable  note  trans^ 
ferredby  delivery  or  endoraement  may  recover, 
on  it  under  the  money  counts*  Okffii  v.  Bafhbopef 

5  Wend.  490.    . 

216.  An  inatnimeni  for  the  payment  of  money, 
not  payable  to  any  particular  person  or  to  bearer, 
ia  not  negotiable ;  and  it  woe  accordingly  be(d^ 
that  a  memorandum,  made  by  a  payee  ofa  note 
for  $2500,  jop  the  back  thereof,  in  these  words : 
**  Mr.  Olcott,  pay  on  within  $760;**  did  notau- 
thoriae  a  recovery  on  the  numey  co^nie^  fSL^ 
holder  against  the  payee.  '  Douglam  v.  frslke^ 
9fnh  C  Wend.  637. 


S17.  Ina  salt  sgalmt  three  ptnaoos,  two  of  whom 

are  alleged  to  be  partners,  a  promisMyry  note  signed 
by  one  in  his  proper  name,  and  by  the  second  in  the 
name  of  Msjflmi,  may  be  men  m  evidence  in  ■up- 
port  of  a  count  on  a  note  vlesad  to  be  made  by  t&e 
defendaqts,  their  own  proper  kanie  being  thereunto 
euhteribed;  and  on  pfooCof  the  pxrtnerthip.suclrnoCe 
may  be  given  lirevldenee  under  the  money  eoonta. 
PoUer  v.  Camin^t,  7  Wend.  nS; 

218.  A  note  payable  in  apeeific  arUolee  is  admissi- 
ble in  evidence  under  the  money  eountt,  Crandal  v. 
Bradley,  7  Wend.  311. 
'fiia.  Whese,  dn  a  sale  of  goads,  the  porafaaaer,  in- 
stead of  giving  his  own  note^r  the  goods,  transfers 
ihd  note  ofa  third  person,  and  guaranties  the  pay- 
ment thereof;  if  the  note  be  not  paid  when  dne,  tne 
vendor  may  recover  on  a  count  mr  goods  sold ;  -and 
the  noike  and  gnamntee  may,  in  sueh.easa,  be  given 
in  evidence  under  the.  money  counts.  Butler  v. 
Ha«gA/,  8  Wend.  635.  . 

230.  Where  the  platntHT  fncMas  the  amkcr  and 
endoiaer  of  a  note  in  doe  aistion,  and  dedans  pnrso- 
ani  to  the  statute  on  the  money  counts,  he  cannol 

give  the:note  in  evidence  under  such  counts,  ui^ess 
e  proves  upon  the  trf^  thst  a  copy  of  the  note  wis 
served  with  the  dedaratiom  Steuben  Couniw  Bank 
V.  Stephen*,  14  Wend.  243. 

221.  It  is,  however,  too  late  to  make  the  objection 
of  want  of  such  proofs  after  evidence  of  the  signstores 
of  the  );Muties,  protest,  and  notice  of  nonpaymenL 

ISidm 

X.  JHuMOigee  and  easts, 

232.  Payment. of  the  jriiw^Rif  ^aad  inlerttt  of  a 
DfjMested  bill  of  exchange  by  g  sitrt/y  An  discharge 
of  his  liability,  with  a  reservation  of  tbe  right  by  the 
holdet  to  demand  payment  of  damares  ftom  the 
drawer,  is  no  bsr  to  an  action  against  me  drawer  for 
the  reoovecy  of  such  damages,  where  the  obligation 
of  the  surety  is  distinct  and  independi^nt  of  tfiat  of 
the  principaf ;  as  in  this  esse;  where  the  suietv  was 
n  jranron/^.  Tomheeklfe  Jka^fe  v,  S^ratton^  7  Wend. 

223.  Notary's  Aes  on  proie^  of  note,  whem  bnt 
one  notice  is  given,  are  seventy-ilve  cents ;  for  every 
oChor  notice  sn  additional  charge  of  twmty-Ave  cents 
may  be  niiade*   .CampheU  t.  Cbofe,  .9  Wend.  492. 

92A,  In  an  action  against  the.  endoraer  of  a  pro- 
missory note,  the  ftes  of  protest  are  a  proper  Item  in 
the  assessment  of  damages.  Merritt  v.  Bent&n,  10 
Wend.  MS. 
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r.  A-n^aaTeementnndnrseal,tkateapaynMaitofa 
Jestf  sum  than  the  real  debt  <inentioned  m  the  can- 
dition  of «  bond  and  warrant  of  alfarney  to  oonlesB 
judgment)  by  a  given  day,  tbc  bond  shal!  be  void.  wiD 
not  operate  as  s  defeasance  or  discharge  of  the  debt ; 
especially,  If  the  less  sam  ba  not  be  paid  at  the  day 
stfpidated.  Jisrmm  v.  QHawold,  I  Cow.  190,  and  20^ 
note  (a). 

2.  The  jndgitlent  and  proceedings  In  entering  op 
a  judgment  in  one  term  nftannot  be  made  to  relale  to 


one  of  them  died  on  the  14th  of  April,  a  jodgment 
eriteied  thereon  during  the  subpaqoent  May  term  as 
of  the  BTBceding  Februmy  term  was  set  sMdo  as  i»- 
refolar.  Bennett  v.  l>aeu,  3  Cow.  68. 
■^  8.  A  hond  to  aave  harmlesa  and  ^hidfannify 
against  the  coata  and  expeoaea  of  a  certain  act, 
extends  to  tjbe  coals  of  defending  a  gronndleaa 
suit  for  the  act,  in  which  the  oblicee  anccfeeded. 
7%e  Thisiees  of  Ntuibury  v.  GauUina,  4  Cow. 
340.   . 

4.  The  ohligDis  have  notice  of^lbe  atiif  in 
which  the  expeoaea  a^  iflctinred,  are  bonod  to 
defend  it,  ana  if  they  do  not,  the  recovery  is 
conclnaive  againat  them. .  Ihtd. 

6.  So,  if  the  coats  are  incuiredj  by  another 
who  goes  the  Obligee  f^r  them,  who  gjvca  notteo 
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to  the  obligor  to  defend ;  the  reeorery  against 
the  obligee  is  oondasiTe  against  the  obligor  as  to 
the  amouDt  of  damages.    Ihid, 

6.  The  Tule  that  a  coyenant  for  qoiet  en- 
jojweai  is  not  broken  until  a  lawful  suit  and 
enction  is  techidcal,  applying  to  that  particular 
coveAant,  and  does  not  extend  to  a  bond  of  in- 
demnity.   Ibid» 

7.  A  bond  of  indemnity  against  an  act  pal-* 
pably  illegal  is  Yoid ;  otherwise  of  an  act  prima 
fade  legal  and  bona  fide.    Ibid* 

6.  Toe  execntors  of  V.  divided  certain  mo- 
neys,  stock,  and  securities  of  tbeir  testator  into 
two  parts ;  and  on  petition  of  certain  legatees, 
tlaiming  one  part,  the  Court  of  Chancery  made 
a  decretel  order,  in  a  suit  wherein  the  executors, 
petitioaers,  and  others  were  parties,  that*  the 
exeeators  should  assign  that  part  to  L.,  for  the 
use  of  the  legatees,  L.  first  giving  a  bond  with 
two  sureties,  that  when  required  by  order  or  de- 
eiee,  he  should  account  for  that  part;  and  if 
that,  or  any  portion  of  it,  should  be  decreed  to 
any  parties  other  than  the  petitioners,  or  those 
whose  interest  they  represented,  he  should  pay 
what  he  might  hare  received  to  sueh  parties, 
&c.,  as  should  be  designated  by  order  or  decree. 
Accoritogly  L.,  with  tw^  sureties,  gave  bond 
to  the  executoia,  whieh,  instead  of  being  condi- 
tiooed  to  **  pay  to  such  parties,  &c.,  as  should 
be  designated  by  order  or  decree,"  was  ^  to  pay 
to  such  person  or  persons  as  then  were,  or  there- 
after should  be  designated  by  order  or  deeree, 
ice,  according  to  the  true  intent  and  meaning 
of  die  decretd  order,  or  any  othel^  older  or  de- 
cree of  the  said  Court,  touching  or  concerning 
the  premises.**    Hie  executors  brought  a  suU 
upon  this  bond,  sgainst  one  of  the  sureties, 
wherein  it  ampearad  upon  the  pleadings  that  an 
order  of  the  Court  of  Chancery  had  beea  made, 
that  L.  should  pay  a  ceitain  balance  of  the  part 
asMgned  to  him  to  Ihe  register  of  the  Court  of 
Chaneeiy,  £>r  the  use  of  his  eeatui  que  trust  i 
and  that  he  had  not  compiled  with  this  order ; 
ieid,  that  this  wasnot'a  brejich  of  the  bond  to 
the  executors;  thtt  this  bond  was  no  wider 
than  the  decretal  order  mider  which  it  was  exe-  I 
rated ;  that  it  was  intendednnerelj  to  indemnify 
the  sxeentors,  not  the  cestui  que  truets  and  the 
former  showing  no  damage  to  thranselves,  no 
action  would  lie.  EhnendorfY.  Lanmng^  5  Cow« 
468. 

9.  No  action  lies  on  a  bond  till  condition 
broken.  Per  Jordan^  S.  Moekfeilerf*  BonneUy. 
SCo^.  623. 

10.  A  bond  to  indemnify  and  save  harmless 
the  mayor,  aldermen^  and  commonalty  of  the 
city  of  New  York,  from  all  expense  and  charge 
which  may  be  incurred  for  the  maintenance  and 
support  of  passengers  broujBfht  from  a  foreign 
couotry  in  a  ship  or  vessel,  is  valid,  and  not  re- 
pugnant to  il(e.constitution  of  the  United  States. 
Candler  eial.  t.  l^e  Mayor^^c.  ff  New  York.  X 
Wend.  493. 

11.  Where  a  bond  of  indemnity  is  given  to 
save  harmless  a  city  or  town  fsofn  the  support  or 
maiatenaiice  of  any  persons  who  may  hecome 
ehaiigeable  to  such  city  or  town,  and  such,  sun- 
port  js  afibrded  by  the  overseers  of  the  poor,  ra 
a -proper  ease,  an  action  may  be  maintained  on 
the  bond,  although  a  previous  order  for  sueh 


support  has  not  been  given  by  the  proper  au^ 
ihonty.    lUd. 

12.  The  making  of  orders  for  the  support  of 
paupers  is  inapplicable  to  the  alms-house  es« 
tablishment  in  the  city  of  New  York.    Ibid, 

13.  In  ascertaining  the  amount  which  ought 
to  be  recovered. in  an  action  on  such  bond,  it  is 
not  Correct  to  average  the  whole  expenses  of  the 
almsrhonse  establishment  amongst  ite  inmates, 
but  an  allowance  should  be  made  for  what  the 
pauperis  support  was  reasonably  worth.  Ibid, 

14.  A  bond  and  warrant  of  attorney  executed 
by  a  defendant  in  close  custody,  without  the 
presence  of  an  attorney  on  his  part,  is  void. 
Evans  v.  Begkya^  2  Weud.  243. 

15.  Where  a  suit  upon  a  joint  and  several 
bond  has  been  coimnenoed.  against  four  of  the 
nine  obligors,  onp  of  the  remaining  five  is  a 
competent  witness  to  prove  that  the  bond  was 
executed  bjr  all  the  obligors  upon  certain  terms 
and  conditions,  but  that  it  was  subsequently 
delivered  by  these  five,  without  the  knowledge 
or  consent  of  the  de(endante,  upon  terms  and 
conditions  different  from  those  originally  stipu- 
lated, and  proof  of  such  facts  would  constitute 
a  good  defence  to  the  actioa.  Loveit  et  al,  v. 
A&niset  al,   3  Wend.  380. 

16.  A  bond  by  a  physician  that  he  would  not 
Settle  and  practise  in  his  profession  within  pre- 
scribed limita,  and  in  case  he  should  so  settle 
or  practise,  that  he  would  pay  the  obligor  a 
certain  sum  for  eaph  and  everv  month  that  he 
should  so  practise,  is  forfeited  .if  he  practise 
within,  though  he  reside  without  the  prescribed 
limits  {  and  his 'so  doing  may  be  well  assigned 
as  a  breach  of  the  bond.  Smith  v.  Smithy  4 
Wend.  468. 

17.  A  fraudulent'  representation  made  by  the 
obligee  to  the  obligor  of  a  bond,  as  an  induce- 
ment to  the  latter  beeomiag  bound,  is  no  defence 
at  law  to  an  action  on  tne  bond.  Stevens  v. 
Judson  et  at,   4  Wend.  471. ' 

i8.  One  of  two  obligees  cannot  maintain  an 
action  on  a  bond  in  his  own  name,  witlwut 
averring  the.  death  of  his  co-obligee.  £hU  v« 
PiArdy,  6  Wend.  629. 

19.  Where  the  <oyer  varies  from  the  instru- 
ment declared  on,  the  defendant  may  set  it 
forth  in  his  plea  and  demur^  or  he  may,  without 
setting  it  forth,  plead  non  eat  factum^  and  avail 
himself  of  the  variance  on  the  trial.    Jbid, 

20.  Where  a  grantee^  on  obtaining  a  convey 
anoe  of  land,  entered  into  'a  bond^  binding  him- 
self not  to  suffer  or  permit  a  canal  or  diteh  to 
be  cut  or  dug  across  the  premises  conveyed  to 
him,  for  the  accommodation  of  a  grist  mill  there- 
alter  to  be  erected,  and  he  subsequently  conveyed 
the-  premises  to  a  third  person,  who  did  cut  a 
eanal  across  the  premises  for  the  accommoda- 
tion of  a^st  mill ;  it  was  held,  that  such  a  canal 
must  be  considered  as  cut  by  the  permission  of 
the  obligor^  he  having  conveyed  the  land  with- 
out any  reservation  or  restriction,  and  that  ho 
was  liable  for  a  breach  of  his  bond.  Bennel  v. 
Kennedy,  7  Wond.  163. 

21.  tn  an  action  on  a  bond  requiring  the 
assignment  rf  breaches  of  the  condition,  the 
plaintiff*,  since  the  revised  statutes,  is  bound  to 
assign  his  breaches  in  the  declaration^  and  can 
no  k>nger,  as  was  .the  former  practice,  assign 
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tiiem  in  tlie  repUeaiion  or  opon  the  record,  Seed 
V.  Drake,  7  Wend.  845. 

8*2.  In  this  case«  upon  a  writ  of  error  after 
verdict^  ttie  Court  refused  to  grant  tui  amend- 
ment allowing  an  aflsignment  of  weochca  to  be  in- 
seited  in  the  de61miation,  or  to  consider  the  ameiid- 
nicnt  SM  made,  although  upon  defective  pleadings  the 
whole  merits  of  the  case  oad  been  gone  into  on  the 
trial  in  the  Coort  below.     Ibid, 

33.  Where  an  obligor  sif  ns  hi^  name  and  affixes 
his  seal  in  the  space  between  the  penal  part  of  tha 
bond  and  the  condition  thereof,  the  condition  is  as 
much  a  part  of  the  instrument  as  if  the  signature  was 
at  the  foot  of  it.    Ibid. 

23*.  Leave  to  prosecute  a  bond  giveii  as  security 
for  costs  is  not  necessary  previous  to  the  commence- 
ment of  the  suit    Higl^  v.  Robmioa  7  Wend,  483, 

2^.  Where  a  bond  is  g^ven  as  a  bond  of  in- 
demnity, but  contains  a eovenant  that  the  obii|rQr 
will  pay  certain  debts,  for  the  payment  of  which 
the  oblige  is  liad>le,  and  the  obligor  fails  to 
perform,  an.  action  lies  for  the  breach,  and  the 
obligee  is  entitled  to  recoyer  the  sums  agreed 
to  be  paid,  although  it  isnbt  shewn  that  he  has 
been  damnified,  unless  from  the  whole  instru- 
ment it  manifestly  appears  that  its  sole  object 
was  a  covenant  of  indemnity.  .  Tn  the  matter 
if  Negtu,  7  Vfend.  i99. 

35.  Where  a  bond  was  given  to  indemnify 
the  obligee,  his  heirs,  &c^  against  all  damag^Sr 
costs,  &c.,  which  he  or  they  might  be  subjected 
to,  or  become  liable  for,  by  reason  of  the  reversal 
of  a  certain  judgment  in  favour  of  a  defendant 
who  had  been  sued  en  a  promissory  note  to 
which  the  obligee  was  a  party ;  and  also  to  in- 
demnify him  against  the  note,  and  any  judgment 
or  proceeding  which  mt^ht  be  had  against  him 
as  endorser  uiereof ;  ana  the  judgment  wto  re- 
Versed,  and  an  action  J>rouffht  against  the  admi- 
nistrator of  the  obligee,  chargniiig  the  intestate 
as  endorser,  in  which  suit  the  administrator 
gave  a  cognovit  and  pleaded  plene  adminutramt, 
which  plea  was  confessed,*  and  judgment  taken 
for  assets  quando  aeciderintt  it  waa  heid,  not- 
withstanding the  plea  of  fiene  adminhtratil, 
and  althouffh  there  was  no  evidence  that  assets 
had  since  the  plea  put  in  come  to  the  hands  of 
the  administrator,  or  probably  ever  would,  that 
he  was  entitled  to  recover  the  'amount  of  .the 
Judgment  obtained  against  him.  Cftoee  v.  JEft'n- 
man,  8  Wend.  453. 

26.  And  it  wom  furiJur  held,  that  the  defend- 
ant was  not  entitled  to  notiet  of  the.  pendency 
of  the  suit  against  the  administrator,  and  that 
the  latter  was  not  bound,  under  the  circum- 
Btancet^  of  the  case,'  to  interpose  a  defence 
founded  upon  the  illegality  or  usurious  chara«*ter 
of  the  original  transaction.    Ihid^ 

37.  Where  a  party,  three  daya  alWr  the  pur-^ 
chase  of  a  lot  of  land  at  a  sherifrs  sde,  entered 
into  a  bond  that  within  a  month-  thefeal^r  he 
would  give  the  obligee  peaceable  and  .quiet  pofi^ 
session  of  the  premises,  and  would  indemnify 
and  save  him  harmfess  against  the  claims  whicK 
the  defendant  in  the  execuHon  might  have  to 
the  lot,  excepting  the  right  to  redeem,  and  the 
oblipee  entered  and  remained  in  possession  of 
the  fot  for  fourteen  months,  and  then  the  defend- 
ant in  the  execution  sued  him  for  the  use  and 
occupation  of  the  land  during  that  period,  and 
recovered  a  verdict  for  $140 ;  it  was  held,  that 
the  bond  was  forfeited^  and  that  the  obli^nor, 
havipg  had  notice  of  the  suit,  was  Sponsible 


for  the  amount  of  the  recovery,  and  for  &e  cost* 
of  the  prosecution  and  defence  of  the  suit. 
HoUtgate  V.  Clark,  10  Wend.  315. 

28.  It  is  nd  defence  to  an  action  on  a  bond  to 
indemnify  special  bail,  that  the  bail,  after  the 
commencement  of  the  suit  against  him,  surren- 
der^ the  principal,  where  it  appears  that  notice 
of  the  suit  against  the  bail  was  forthwith  given 
to  the  obligors  of  the  bond.  Beere  v.  Pinney  ei 
at.   13  Wend.  309.  '         ' 

39.  Where  a  bond,  dated  in  October,  1837, 
was  conditioned  for  the  payment  of  a  sum  of 
money  in  three  instalments,  to  wit:  on  ihe  Ist 
May,  1830,  1st  May,  1833,  and  1st  Ma^,  1834, 
and  followed  these  words,  **•  or  of  the  interest 
thereof,  or  aify  psErt  thereof,  to  be  paid  yearly 
and  every  year  on  the  first  day  of  -May  in  each 
year,  after  the  same  commences,  then,**  fic. 
It  was  held,  that  the  interest  must  be.  deem- 
ed to  have  commenced  on  the  first  dzj  of 
May,  1838,  a^  that  ^eonseqiM^tly  a  plea  of  pay- 
ment of  the  instalments  due  in  1830  and  1832, 
without  alleging  payment  of  the  interest  accrued 
previous  to  the  seventh  day  of  May,  1833,  when 
the  suit  was  commenced,  was  no  bar  to  the 
action.  JPhke  v.  Edd^^s  -Executors,  15  Wend. 
76. 

.30.  If  performance  of  the  condition  of  a  bond 
be  prevented  b^  the  omission  of  the  obligee, 
the  obligor  is  discharged.  WhilneyY,  Spencer^ 
4  Cow.  39.        I 

31.  A  bond  given  hy  a. debtor  to  his  creditor 
\b  prima  faeip^  evidence  of  his  indebtedness 
even  as  against  third  persons.  Jiawley  v.  CVof»- 
mer,  in  the  Ath  Circuit  in  Equity i  4  Clow.  717. 

32.  Thie  riglit  to  proceed  at  law  upon  a  hond 
against  both  principal  and  surety  is  not  taken 
away  under  the  revised  statutes  by  the  creditors 
also  holding  a  mortgage.  XoiMf  v.  Sergeant,  1 
Edw.  r64. 

33.  If  a  surety  is  resorted  to  in  any  case  and 
compelled  to  pay,  an  equity  arises  in  bis  fhvouc 
to' be  substituted  in  the  place  of  the  creditor, 
and  to  have  the  henefit  of  all  securities  wiiich 
beholds.    /Wrf, 

34.  When  N.  sella  out  a  t^^fipsper  estab- 
lishmetft  to  W..  and  T.,  and  by  bond  and  cove- 
nant' stipulates  not  to  set  up  another  pViper 
within  a  certain  time  and  distance,  and  N.  after- 
Wards  buys  T.'s^  moiety,  and  becomes  joint 
proprietor  with  W.;  the  remedy  at  law  against 
N.  ^on  the  bond  and  covenaht  is  gone^  JVboA 
V*  Webb,  1  Edw.  604.  ; 

35.  Bonds  and 'covenants  which  have  been 
fairly  made,  and  are  founded  upon  snfiicient 
conelderatioQ,  but  have  becoihe  defective  ^pr  nn- 
availabte  at  law,  will  be  sustained  in  equity. 
Ibid.  -      : 

36.  A  partyi^hoclaitns  to  have  a  bond  cr  cove- 
nant given  i}p  should  clearly  show  hot  only  thiat 
tiiff  initrunient  is  Void  in  law,  and  can  never  be 
enforced,  but  also  that  in  equity  it  never  ought 
to  be  ipade  use  of  or  enforced.    Ibid. 

37.-  The  bond  required  by  the  Idth  section  cf 
the  judiciary  act  of  1789,  upeji  the  removal 
of  a  cause  from  a  State  Court  into  the  Circuit 
Court  of  the  United  States,  is  sjotnti^M  sttenti 
bond,  which  ifiust  bv  offered  at  the  time  pointed 

I  out  in  the  act.    Mobertsr.  Qirrington,  3  Hall, 

)65©.     •       ■-•        • 
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CANALS    AND    CANAL   COMMIS- 
SIONERS. 

I.  The  completion  of  the  canal  doee  not 
diTest  the  owner  of  the  fee  of  the  land  occupiewl 
for  the  canal ;  the  fee  paasea  on  the  payment 
oftlied«iiUigea8Btfe8Bed,andnothefoTe.  JSriheU* 
erhcff  T.  Wempk^  1  Wend.  470.      ' 

S.  Tlie. canal  commiaeioneis-baTe  ho  right 
to  lery  a  toll  upon  fonengen  on  the  fine  and 
Champlain  caaala  within  the  statute.  (Sees.  43, 
ch.  803,  a.  17  and  30.)  kfym^.  FotUry  6  Cow. 
667. 

3.  But  the  Act  was  amended  and  extended  to 
perwu  by  the  statute  of  April  18th,  1837. 
Fide  note  (a)  ^t  the  end  of  this  case.    Ibid, 

4.  in  passing  on  the  fine  and  Champlain  ca^ 
nala,  freight  boats  are  bound  to  afford  eyeiy 
feeility  for  the  passage, of  packet  boats,  as  well 
through  the  locks  as  eltowhere  on  the  canal. 
And  where  «  freight  boat,  passing  west  on 
tiie  Erie  Canal,  was  waiting  for  the  emptying 
of  a.loek^  when  a  packet  boat  oveitook  her, 
keUi  that  the  packet  boat  should  pass  first. 
fkrntwarik'r»  Groot^  6  Cow./696. 

5.  On  request,  the  master  of  the  freight  boat 
lefiising  to  consent  to  this,  the  master  of  the 
packet  may  use  all  necessary  means  to  obtain 
the  preference  due  to  him,  short  of  -a  breach  of 
tiie  peace ;  as  by  pttllinff  back  the  freight  boat, 
and  forcing  his  own  mrwaid;  for  which  no 
action  of  teespass  will  lie,  no  unnecessary  da- 
mage to  the  fieight  boat  being  done.    Ibid, 

€.  If  the  freight  boat  be  &tained  Or  injured 
through  the  obstinate  resistance  of  die  master 
to  the  .ocereis^  of  the  fight  of  preference  of  the 
packet ;  this  is  the  fault  of  the  tonner,  for  which 
ne  cannot  recoTsr  damages  against  the  master 
of  the  latter.    Ibid, 

7.  An  appraisal  of  damages  done  by  the  canal, 
made  by  the  two  canal  appraisers,  appointed 
pBTSuant  to  the  act  of  1835,  (Sees,  48,  ch. 
974.)  is  Taljd,  proyided  one  of  the  canal  com- 
missionefs  be  associated  with  them  jn  hearing 
and  conferring  on  the  merits  of  the  claim,  though 
he  finally  dissent  fromUie  appraisal,  and  declares 
hinoself  absent,  and  not  a  member  of  the  board. 
Ex  pttrU  Bogeriy  7  Cow.  536. 

8.  'the  canal  commissioners  are  bound  to  pay 
asaeesments  made  under  the  statute,  (Sees.  48, 
ch.  375.)  and  if  they  refuse,  a  mandamus  is  the 
proper  remedy.    Ibid, 

9.  Tlie  agents  of  the  state,  under  the  act  of 
1817,  are  authorized  to  enter  on  the  lands 
of  indiriduals  to  take  maierialB  for  the  constmc- 
tioD  of  the  canals  mentioned  in  that  act.  JVhee^ 
hek  ▼.  Young  ei  aJ.   4  Wend.  647. 

10.  Under  that  act  an  appraisal  of  damages 
may  be  made,  as  well  for  the  temporary  use  of 
lands  adjacent  to  the  line  of  the  canals,  for  the 
destruction  of  crops  in  consequence  of  the  re- 
moral  of  fences,  and  for  materials  taken,  as 
for  lands  permanently  ^propriated,  the  fee  of 
which  vests  in  the  state.    Ibid, 

II.  Parol  eyidenee  is  not  admissible  to  show 
an  appropriation  of  lands  to  the  use  of  the  pub* 
lie  in  the  construction  of  the  canals,  where  such 
lands  do  not  in  fact  form  a  part  of  the  canals, 
but  are  only  connected  with  them  by  means' of 


a  cut  or  ditch*    Ja^kton  ▼•  Dakif  ei  al,  5  Wend* 
536. 

13.  An  engineer  employed  by  the  canal  com- 
missioners, to  whom  is  given  t^e  superintendence 
ot  the  construction  of  a  portion  of  the  canal,  is 
authorized  to  enter  upon  the  lauds  of  individuals, 
and  take  materials  for  thp  furtherance  of  the 
work,  witiiont  any  express  orders  or  direction 
from  the  commissioners.  Lyon  v.  Jerome^  15 
Weqd.  569. 


CAYUGA  BRIDGE  COMPANY. 

1.  The  amendment  to  the  act  to  incorporate 
the  Cayuo^  Bridge  Company  provides,  that  it 
shall  not  be  lawful  for  any  person  to  cross'  the 
lake  within  three  miles  of  the  bridge  without 
paying  to]l ;  Ae/^^hat  embarkinp^  upon  one  side 
of  the  lake  six  miles  from  thd  bridge,  and  cross- 
ing in  such  a  direction  as  to  leave  the  lake 
within  sixty  rods  of  the  bridge  on  the  other 
side,  is  not  such  a  crossing  within  the  three 
miles  as  b  contemplated  by  the  act.  S^rague 
Y.  Sridtwell,  2  Cow,  il9, 

3  -  The  act  farther  provides,  that  any  person 
may  pass  with  his  own  boat  within  three  miles ; 
held,  that  any  bne  may  cross  in  his  sleigh  on 
the  ice,  withu  the  principle  of  this  proviso,  and 
accordiolr  to  the  general  intent  of  the  act,  which 
is,  that  iHl  persons  who  are  compelled  to  resort 
to  otliers  to  assist  them  in  passing  should  cross 
the  bridge^  otherwise  as  to  those  \^ho  have  the 
means  of  passfng  independent  of  the  bridge* 
Ibid, 

3.  Yet  where  one  crosses  the  lake  in  such  a 
manner  as  not  to  subject  himself  to  the  pay- 
ment* of  toll,  but  on  its  being  demanded,  volun- 
tarily pays  it,  he  cannot  maintain  an  action  to 
recover  it  back.    Ibid. 

4.  Any  person  crossing  the  Cayuga  lake  on 
the  ice  within  three  mileis  of  the  Cayuga  bridge, 
ia  liable  to  pay  toll  to  the  Cayuga  Bridge  Com- 
pany, the  same  as  if  he  crossed  the  bridge, 
within  (he statute.  (Seas.  31,ch.31,  a.  3,  3,  W. 
463^  3.)  The  Cayuga  Bridge  Co,  v.  Stout,  7 
Cow.  33. 

5.  So  far  as  the -opinion  expressed  in  Sprague 
V.  BirAaU,  3  Cow;  419.  conflicts  with  this  pro- 
position, it  is  not  law ;  though  the  decision  of 
that  case  was  right.    Ibid, 

6.  Accordingly  when  one  who  crosses  on  the 
ice  does  not  enter  oh  the  lake  within  three  miles 
of  the  bridge,  he  is  not  liable  for  toll,  unless  his 
course  ia  intended  as  an  evasion  of  the  statute. 
Ibid. 

7.  Where  a  company,  incorporated  for  the 
purpose  of  erecting  a  bridge,  were  authorized 
to  erect  the  same  across  a  lake,  or  the  outlet 
thereof,  and  to  rebuild  it  if  destroyed  or  carried 
away  by  ice,  and  all  other  persons  were  prohi- 
bited from  erecting  a  bridge  within  three  miles 
of  the  place  where  the  bridge  should  be  erected 
by  the  company,  and  the  company  proceeded 
and  built  a  bridge  aeroee  the  lake  which  lasted 
about  .eight  years,  when  it  was  destroyed  by 
ice,  and  the  company  then  erected  another  octom 
tte  ouikl^  about  twp,  miles  from  the  site  of  the 
first  bridge ;  it  woe  held^  that  the  building  of 
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mBking  an  affidavit  to  obtain  a  terHorori  to  a 
Jaatice's  Court,  must  be  shown  to  the  commia- 
aioner  who  allowa  it,  or  ma^  be  shown,  for  the 
first  time  against  an  applieation  to  set  aside  the 
writi  Qtuere,     Clark  T.  Lawrhnu^  1  Cow.  48. 

5.  Paving  or  settling  a  Judginent  before  a 
justice  does  not  prevent  tb'e  bringing  a  eeWto- 

.rort  to  reverse  it;  nor  supersede  one  already 
brought.  -  Cltark  v.  Odrttndtr,  1  Cow.  437. 

6.  It  is  not  essentia};  that  affidavit  for* a  ter^ 
iiorari  to  a  Justice^s  Court  atate  the  verdict  or 
judgment.     PhiUjn  v.  Brainard,  S  Cow.  440. 

7.  The  omission  may  be  supplied  bvW  affi- 
davit made  after  the  thirty  daya*    Ibid, 

8.  The  ninety  days,  within  which  the  affida^ 
Tit  is  to  be  laid  before  the  judge  for  allowance, 
are  computed  from  the  ttme  of  making  the 
affidavit.    Ibid* 

9.  On  a  eerliorari  the  defendant  cannot  com- 
pel a  return.    Morah  v.  Ea$tman^  3  Cow.  58. 

10.  His  course  is  to  non  pro9  the  plaintiff 
in  etror,  if  he  does  not  eause  a  return  to  be 
made.    Ibid, 

1 1 .  A  certiorari  removes,  in  contemplation  of 
law,  the  record  itself;  and  where  the  -plaintiff 
appeared  in  the  Common  Pleas  by  guardian, 
and  the  defendant  appeared  tkere,  and'me  plain- 
tiff had  filed-  a  deelaradoii ;  AeM,  that  be  might 
proceed  against  the  defendant  in  the  Supreme 
Court  on  the  temovaj  of  the  cause  by  terhotari^ 
by  immediately  taking  out  raid  against  Mm  to 

Slead,  and  for  want  of  a  plea  take  a  default. 
}lakey.HuU,b  Cow,  VI. 
IS.  The  affidavit  to  obtain  the  allowance  of 
a  eertiorari  may  be  taken  before  the  attorney 
^  who  commences  t)ie  suit.     Vary  v.  Goe^rey,  6 
Cow.  687. 

13.  Under  the  fifty  dtillar  act;  (Sess.  47,  cfa; 
838.)  the  affidavit  for  a  eertiorari  need  not  be 
made  within  thirty  days,  after,  the  jud^ent 
before  the  justice ;  nor  within  any  particnl^ 
time.  HneA  v.  McDowell,  7  Cow.  537.  JVil- 
Uame  v.  Quinnyl  Cow.  539.     S.  P. 

14.  But  at  eommon  law^  an  affidavit  is  neces- 
sary to  warrant  a  eertiorari  in  civil  cases.  Finch 
V.  M'Doweil,  7  Cow.  637. 

15.  A  eertiorari  to  remove  a  Indgment  of  a 
justice  of  the  peace  may  issue  from  the  Court 
of  Conunon  Pleas  in  which  it  is  made  return- 
able. The  People  v.  Onondaga  €.  P.  4  Wend.. 
813. 

16.  Notwithstanding  the  provlsioxuB  of  the 
revised  statutes  authorising  the  removal  of  a 
justice's  judgment  by  certiorari  into  the  Com- 
mon Pleas,  such  judgment  may  be  removed 
into  the  Supreme  Court  by  the  same  writ. 
Cbmitbek  v«  Portiry  5  Wend.  98* 

17.  But  the  righUto  the  writ  to  remove  such 
Judgment  into  tM  Supreme  Court  by  eertiorari 
not  beinff  ex  ddnto  Juttitim^  it  cannot  issue 
withoutleave  obtained  tVom  the  Court  on 
special  appHi^atipn  founded  on  affidavit    Ibid, 

18.  A  certiorari  to  remove  a  justice's  jadg*- 
ment  into  the  Common  Pleas  must  )>e  allowed 
by  an  officer  residing  within  the.  ooun^  where 
the  judgment  was  rendered.  The  People  v, 
Seneca  a  P,   6  Wend.  517. 

19.  In  an  affidavit  to  found  z  eertiorari^  a 
statement  of  the  points  relied  on  for  erro^  be- 

ths  testimoBy  andpfoceedkigQ 


before  the  justice,  is  not  necessary  when  the 
alleged  errors  consist  in  the  proceedtni^a  set 
forth.  The  People  v.  Gtlumbia  a  P.  6  Wend. 
544. 

20.  In  a  ease  of  certiorari  to  the  Common 
Pleas,  a  defendant  in  error,  after  proceeding  io 
arffnment,  cennot  object  ^at  the  affidavit  on 
which  th'e  certiorari'  was  obtained  was  not 
served  oh  the  justice  within  ten  dayf.  The 
People  y.  Erie  C.  P.   6  Wend.  549. 

81.'  Where  a  "eertiorari  la  allowed  by  the 
proper  officer,  although  his  allocatur  he  net 
endorsed  upon  the  wnt,  and  the  justice  makes 
return^  the  Common  Pleas  have  Jnrisdiction  of 
the  cause.  The  Peopk  v.  Onondaga  C  P,  7 
Wend.  616. 

83.  An  affidavit  to  'founds  eertiorari  may  be 
made  either  i>y  the  party  or  his- attorney.    Ibid^ 

83.  It  is  not  necessary  in  such  affidavit,  after 
staling  the  proceedings  before  the  justice,  dis- 
tinctly presenting  the  points  relied  on  for  error, 
to  state  specificsUly  at  the  close  of  ^e  affiilavit 
the  precise  gsounds  upon  .which  4he  allegation 
is  founded.    Ibidf  .     " 

,•  '84.  Where  a  eertiorari  has  %een  nllowed 
upon  an  insufficient  affidavit,  l^e  defendant-  In 
error  ^ould  stay  the  plaintiff  in  error  from 
bringinff  Hie  cause  to  argument,  and  move  to 
quash  the  eertiorari ;  if,  instead  ef  doing  so,  he 
permits  tixe  argnment  tobe  brought  on,  and  then 
objects  to  iti  being  proceeded  in,  on  ttiB  ground 
of  the '  insufficiency  of  the  affid«vit«  and  the 
Common  Pleas  oveSrrule  his  objection  and  diroet 
the  furgnment  to  proceed)  the  Supreme  Court 
will  not  intjuire  whether  a  tnandamtu  ougiit  to 
issue  directing  the  Common  Pleas  to  ^uaah  the 
certiorari  f  the  remedy  of  the  party,  if  any,  is 
by  writ  -of  error,  and  not  by  mandamus,  Thfi 
People  V.  Cayuga  C,  P.    10  Wehd.  638. 

85.  Where  a  eertiorari  is  sued  out  to  removtft 
a  Justice's  judgment  into-thQ  Common  Pleas, 
and  thfe  instrument  intended  as  a  bond,  in  eom- 
plianee  with  the  statute,  is  without  seals^  the 
vommon  .Ple|»,  on  an  offer  to  amend  by  affixing 
aeals,  ^ould  permit  the  amendment  to  be  made. 
The  People  ex  rtL  Beunolde  v.  RenweeherC  P. 
11  Wend.  174. 

86.  One,  of  two  defetidants-  cannot  alone  sue 
out  a  certiorari^  and  the  writ  will  be  quashed, 
unless  the  party  prosecuting  it  showa  thai  his 
co-defendant  is  incapable  of  consenting  to  join, 

,.0F  is  absent  from  the  state,  or  tak«s  measures  to 
compel  him  to  join,  by  a  rule  requiring  him  to 
appear  and  join,  or  be  precluded  from  oiinging 
error.    /ft£A 

37.  A  party  intending  to  remove  a  jastlce'^s 
judgment  by  eertiorari  n^ust  present  the  writ 
lor  allowance,  as  well  as  an  affidavit  setting 
ibrth  the  testimony^  &c.,  within*  ti^rentv  days 
afteir  the  rendition  of  the  judgment.  The  Pe^ 
pie  V.  jilbany  C,  P.  18  Wend.  863v 
^  88.  A  supplemental  affidavit,- made  after  the 
time  limited  by  statute,  ought  not  to  be  reoaived, 
except  for  the  pufpose  of  establishing  some 
collateral  matter ;  ir  it  affects  the  merits  of  the 
case,  itshould  be  re|ected*  IbiJU 
.  89.  B  eeeme^  thai  the  making  of  the  affidavit, 
and  the  allowanee  and  senrioe  of  the.eerliorsri 
on  the  juslieey  ahould  all  be  ajQcompUabed  witb- 
in  thirty  days  after  the  judgment.    JbiiL 
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{hi)  Wkai  the  Justiet  may  hejreqvired  to  retunti 
and  how  the  return  miut  be  made* 

90.  A  justice  mast  return  to  a  certiorari  as  to 
an  the  £u;ts  stated  in  the  affidarit  upon  which 
it  is  foanded,  that  they  are  tnie  or  untrue,  ac- 
cording to  the  \>est  of  his  recollection  and  be- 
lief;  and  he  will  not  be  excused  on  his  affidayit 
tiiat  he  has  no  minutes,  and  nnneaibers  nothing 
by  which  he  can  so  retorn.  Skhuyler  y.  Ffar- 
fi£r,  1  Cow«  69. 

31.  A  justice's  return  to  a  certiorari  neei  not 
be  onder  seal.    Seoti  r,  RwshMnon^  I  Cow.  213. 

39.  It  is  enough  that  it  is  under  his  hand. 

33.  An  action  for  a  false  return  will  lie  upon 
it  though  not  sealed.    Ihid, 

34.  The  Court  ¥^I  not  order  a  justice  to  re- 
turn that  such  a  thing  is  so,  but  whether  it  be  to 
or  not.     Palmer  y.  PeeA,  2  Cew.  461.  . 

35.  A  return  to  a  certiorari  ynW  be  set  aside, 
if  it  be  drawn  by  the  attorney  for  the  plaintiff 
In  error.    Jkr  y.  Johmon^'-S  Cow.  30. 

36.  The  return  to  a  certiorari  must  contain  a 
complete  history  of  the  ^proceedings  in  itself, 
not  by  reference  to  the  amdayit  on  which  ii  is 
founded.     Munn  y.  Swift^  3  Coi^r.  61. 

37.  An  affidayit  for  a  certiorari  must  not  be 
entitled  'in  this  Court.  NichpU  y.  Ootoiee^  3 
Cow.  34&. 

3B.  The  return  to  a  eerHorari  will  not  be.  set 
aside  because  the  attorney  for  the  plaintiff  in 
error  wrote  it,  if  he  acted  as  the  mere  amanuen- 
sis of  the  justice.  PhilUpe  y.  CatweUf  4  Cow. 
505. 

39.  A  return  to  a  certiorari  will  not  be  set 
aside  merely  on  the  ground  that  it  was  dmwn 
by  the  attorney  for  the  defendant  in  error ;  aUter 
if  drawn  by  the  plaintiff's  attorney.  Hunter  y. 
Greaves,  4  Cow.  537. 

(c)  How  the  want  of  the  rdum  may  hfi  remedied. 

40.  Ob  certiorari  the  justice  dyingbefore  he 
makes  return,' the  Court  will  hear  the  cause  .on 
affidayit.    Seymour  y.  Webster^  1  Cow.  168. 

IIL  Joinder  and  eubeequent  proceedingi. 

1.  The  irregular  conduct  of  a  jury  in  a  Jus- 
tice's Court  is  properly  assigrnable  as  an  err^r  in 
fact  upon  certiorari.    Boberte  y.  I\nH9^  1  Cow. 


lY.  Amendment!  (a)  Cf  the. certiorari. 

42.  Where  ^  writ  of  certiorari  recited  that  B. 
impleaded  G.  before  the  jostiee,  and  by  mistake 
recited  that  judgment  was  given  against  B.,. 
whereas  it  should  haye  been  -for  B.,  and  then 
commanded  the  justice  to  certify  the  said  pro- 
ceedings and  judgment  with  the  process,  plead- 
ings, and  other  things  touching^tbe  same,  &c., 
aiM  the  judgment  was  correctly  stated  in -the 
affidayit  on  which  the  certiorari  was  allowed ; 
keidj  that  this  was  not  such  a  misdescription  as 
warranted  the  justice  in  returning  'that  there 
was  no  such  cause  before  him  as  was  stated  in 
the  writ,  but  the  Court  said  the  plaintiff  might 
amend  if  he  chose.  Bird  y.  Siltbee^  I  Cow.  503. 

43.  The  title  of  the  cause  in  the  Court  below 
amended  both  in  the  certiorari  and  ^tfae  affidavit 
on  Which  it  was  grounded.  DexUr  y.  Hoover , 
8  Cow.  526. 


(b)  €f  the  return. 

44.  On  moying  to  amend  a  justice's  return  to 
a  writ;  of  certiorari^  the  return  and  affidavit  on 
which  the  writ  of  certiorari  was  founded,  or 
copies  thereof,  must  be  produced.  Durando  y* 
Mooney^  1  Cow.  588. 

45.  A  motion  to  amend  a  justice's  return  to  a 
certiotari^  made  by  the  defendant  in  error,  will 
not  be  granted,  if  it  appear  by  opposing  lUEdar 
yits  that  the  amendment  sou^t  will  be  incor- 
rect in  ^oint  of  fdet.  WigtUman  y.  C^pp,  3 
Cow.  617. 

46.  Nor  will  it  be  granted  where  it  appears 
that,  notwithstanding  Uie  amendment,  the  judg- 
ment must  be  reversed.    Ibid. 

47.  On  moving  to  amend  a  justice's  return  to 
a  certiorari^  the  Court  require  the  production  of 
the  retum  or  a  copy  of  it,  thoiigh  the  applica- 
tion be  made  by  the  defendant  in  error.  Hunl^ 
ihgttm  T.  Goodwin^  3  Cow.  531. 

V.  0»j&. 

48.  Under  the  fifty  dollar  act  of  1834,  (Sees. 
47,  ch»  338.J  the  reveraal  of  a  judgment  on  cer- 
tiorari  carries  no  costs  whatever;  but  each 
party  must  pay  his  own  costs.  Wheeler  y.  JSo- 
herts^  7  Cow.  536. 


CHAMPERTY  AND  MAINTE-    . 
NANCE. 

I.  Chamjterty. 
n.  Mnn^nanee. 
III.  Buying  a  pretended  title. 

I.  Champerty. 

1.  After  the  payment  of  a  mortgage  debt,  the 
possession  of  the-  mortgagor  is  inverse  to  the 
mortgagee,  so  as  to  subject  him  to  the  penalties 
of  tli^  act  to  prevent  and  punish  diamperty  and 
maintenance,  if  he  sells  a  pretended  title  to  the 
property )  especijdly  after  he  has  bonveyed  it  to 
the  mortgapfee,  though  but  a  few  days  before  the 
sale,  even  if  the  legal  estate  may  have  remained 
in  the  mortgisigee  (for  several  yeare)  until  such 
conveyance.    Zjane  v.  Shear$f  I  Wend.  433. 

3.  A  seller  of  land  is  presumed  to  be  con- 
versant of  the  situation  of  it  a3  to  adverse  pos- 
sessions.   /6t<i.- 

3.  The  penalty  given  by  statute  to  punish 
ehamoerty  and  maifSenanee  does  not  attach  for 
purdaeing  title  to  land  in  possession  of  others 
than  the  .grantor,  unless  such  possession  be 
advereef  nor  even  then,  unless  knowledge  of 
such  adverse,  holding  be  brought  home  to  the 
purchaser.    Preatan  r.Hunt^  7  Wend.  53. 

4.  A  party  is  not  liable  to  the  penalty  given 
by  the  eighth  section  of  the  act  to  prevent  and 
punish  champerty  and  maintenance,  if  he  can 
show  that  at  the  time  of  his  conveyance  he  was 
ignorant  that  the  lands  were  held  or  claimed  ad- 
versely, although  he  knew  that  he. himself  had 
no  title..    Etheridge  y.  Crbntwell^  8  -Wend.  639. 

5.  Eyeiy  presumption  and  intendment  is 
against  him  who  conveys  land,  knowing  that 
he  does  not  own  it ;  but  if  he  can  satis^  the 
jury  that  he  did  not  know  it  viras  held  adversely. 
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he  does  not  inear  the  penalty  of  the  statute. 

6.  A  purchaser  of  land  hy  eoiitr&ct,  who  by 
the  teims  o£  the  contract  has  the  right  to  take 
possession,  and  has  day  ibr  paymefat  of  the  pur- 
chase money,  and  who  accordingrly  enliprs  into 
possession^  makes  yalui^ile  improvements,  pays 
the  purchase  money,  and  obtains  a  deed,  is  not 
affected  by  ^e  rule  that  a  coriTeyanoe  obtained 
pendenU  Hie  is  void,  al&ouffh  such  purchase 
money  be  paid  and  deed  obtained  subsequent  to 
the  commencement  of  a  suit  in  Chancery  against 
his  vendor,  to  avoid  the  title  of  his  vendor,  as 
fraudulentiv  obtained,  and.  in  which  suit  a  de* 
eree  is  made  adjudging  the  deed  of  his  vendor 
to  be  void  in  law,  such  purchaser  having  entered 
into  the  contract  under  which  he  took  possession 
previous  to- the  filing  of  the  bill,  without  actual 
notice  of  the  fraud  of  his  vendor,  not  having  been 
made  a  patT  in  the  Chancery  suit,  and  independr 
ent  of  the  decree,  his  vendor  having  the  legal 
title.    Parki  v.  Jadbon,  11  Wend.  443. 

7.  Had  there  been  no  previous  eontraet,  &c., 
the  deed  obtained  oefN2en/e  UU  would  have  been 
adjudged  void,    ibid, 

II.  MaifUenaneem 

8.  H.  T.,  who  claimed  land  as  heir  at  latv  of 
his  father,  and  who  was  about  to  commence  suits 
to  recover  the  possession  of  it,  entered  into  an 
afpreement  with  the  plaintiff,  who  had  married 
his  sister,,  by  which  he  covenanted,  in  consi- 
deration of  tlie  premises,  &c.,  to  convey  to  the 
plaintiff  the  one-fourth  part  of  the  j>Toperty 
which  should  be  recovered ;  and  the  plaintiff,  in 
consideration  of  such  covenant,  &c.,  promised 
H.  T.  to  pay,  bear,  and  sustain  the  one-half  of 
all  the  expenses  which  mig^  occur  in  the  pro- 
secution of  the  intended  suits,  &c.  The  de- 
fendant, who  drew  the  agreement,  and  sub- 
scribed it  as  a  witness,  as  attorney  of  H.  T., 
and  the  plaintiff  brought  actions  of  ejectment 
against  the  persons  in  possession  of  the  land ; 
and  afterwards,  bv  virtue  of  *a  power  of  attor^ 
ney  from  H.  T.,  for  that  purpose,  but  without 
the  knowledge  of  the  plaintiff,  compromised 
with  the  tenants,  and  received  from  them  a  large 
sum  of  money.  In  an  action  oi.aasumpnt  tor 
money  had  and  received  to  the  use  of  the  plain- 
tiff, brought  by  him  io  recover  one-fourth  part 
of  the  money  so  received  by  the  defendant : 
\eld^  that  the  agreement  between  the  plaintiff 
and  H.  T.  was  valid,  and  not  illegal  and  void 
within  the  provisions  of  the  act  to  prevent  and 
punish  champerty  and  maintenance,  (Sess.  24, 
ch.  87.  1  R.  L.  173.)  and  that  the  plaintiff 
could,  therefore,  recover  against  the  defendant. 
ThaUhimer  v.  Brinekerhoff,  3  Cow,  633. 

9.  ^eH  also,  that  the  general  indebitatus  oi- 
ntmpiit  for  money  had  and  received  was  the 
proper  form  of  action.    Ibid, 

10.  Held^  also^  that  the  non-joinder  pf  H.  T. 
was  no  objection.    Ibid, 

1 1.  The  relation  of  landlord  and  tenant,  mas- 
ter and  servant,  acts  of  charity  to  the  poor,  and 
the  exercise  of  ^e  legal  profession,  are  also 
eases  in  which  iiis  net  unlawful  to  maintain. 
Ibid, 

**?.  An  agreement  to  aid  in  defending  a  suit 
one  who  is  not  Ucenvsd  as  attorney  or 


counsel,  is  illegal  and  void  for  mainteiianos. 
Burt  V.  Flaee,  6  Cow.  431. 

13.  And  where  B.  sold  snd  conveyed  land  to 
P.,  who  was  not  of  the  legal  profiession,  upon 
an  ajrieement  that  the  latter  should  pay  part  in 
specific  articles,  and  part  in  defending  a  law  suit 
before  a  justice;  heid^  that  the  whole  agree- 
ment.was  illegal  and  void  ;and  though  the  latter 
had  sold  the  land,  and  receiyed  the  money  fcr 
it,  the  former  could  recover  nothing.  Ibid, 

14.  The  statute  of  champerty  and  mainte- 
napee  cannot  be  alleged  in  bar  of  a  recovery  on 
a  bpnd  executed  by  a,  step-son  of  one  lesser 
of  the  plaintiff  in  an  action  ^of  ejectment  to 
another,'  to  indemnify  htm  against  the  eosts  of 
such  suit,  where  it  appears  that  the  obligee  re- 
fused 10  permit  his  name  to  be  used  without 
such  indemnity.  Campbell  v.  /onei,  4  Wend. 
306. 

15.  But  the  party  indemnified  can  only  reco- 
ver the  amount  of  costs  which  he  has  actually 
paid,  and  not  what  he  has  become  obligated  to 
jiay.    Ihid, 

m.  Buying  a  prdended  iiih, 

16.  The  ftatute  against  buying^  and  selling 
pretended  titles  -does  not  apply  to  judicial  sales. 
TuttUY:  Jackton^  6  Wend.  313. 
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I.  Aceauni, 

II.  SgreemerU, 

III.  JppeaU, 

IV.  dasi^metd, 

V.  Banking, 

VI.  Bankrupt, 

VII.  ChaneeUor. 

VIII.  Qnutttuiional 
Law, 

IX.  Qmtrihution, 
X*  Oarp^raiion, 

XI.    C08f9. 

Xn.   Debtor  and  Ore-' 

ditor, 
Xin.  Deed. 

XIV.  Descent, 

XV.  Devise; 

XVI.  Evidence. 

XVII.  Execution. 

XVIII.  Executors  and 
JSdministrators, 

XIX.  Fraud, 

XX.  Gift, 

XXI.  Gumrdian    and 
Ward. 

XXIL  Heir, 
XXIII.  Highways. 
XXW,   Husband  and 
Wife. 

XXV.  Infant, 

XXVI.  Mundion, 
XXyil.  Intered. 

XXVIII.  Jud^msni. 

XXIX.  Jutisiidion  ff 
Chancery, 

XXX.  Xease« 


XXXI.  Legacy. 

XX XII.  Ltmifations, 

XXXIII.  Loan  Ojpcers, 

XXXIV.  Lunaiics  and 
Idiots. 

XXXV.  Masier^s  Office 
and  Sale, 

XXXVI.  Mortgage, 
XXXVIL  Ne  Exeat. 
XXXVIIL  ^ktisanee. 
XXXIX.   Parent  and 

Child. 
XL.  Partition. 
XLI.  Partfaership. 
XLII.  Paytnent. 
XLIII.  Patent. 
XLIV.  Pleading. 
XLV.  Power. 
XLVL  Praetiee. 
XLVU.  Principal  and 

Agent. 
XLVllh  Principal  and 

8urcty, 
XLtX.        Promissory 

IMe. 
Is,  Receiver.. 
LI.  Release. 
Lll.      SeUeUtf      mid 

Counsel. 
LIIL  Scire  Fkcms. 
LIV.  Set-of. 
IN.  Shenff. 
LVI.  Ships  msd  Ship 

uwitets. 
LVII.  SkOutes. 
LVIIL 


ACCOUNT^AGREEMENT. 


LTX.  Tkzo.   ^  LXIV.    reniar     and 

UL   Tynmd  in  com-         PurtkoMer,- 

MOM.  LXV.  Vtce-thanulhr. 

LXL       Taumi  for    LXVI.     Water     and 

j^e.  waler     rigkU    and 

L3fll.'  Thwm,  iiik. 

LXUL  Tnait.  LXVH.  WiO. 


I.  AOCOUNT. 

A.  IFXen  inxf  againat  whom  ^  atamrd  &'ei,  amf 

how  far  it  will  be  opened. 

B.  If'^i/  fl«  a  gooE?  ^BT  to  an  aeeouni, 

C  Of  the  manner  of  aeeouniing^  and  tbkai  aUoW' 
tkaU  he  made  io  the  parly. 


A.  When  and  against  whom  an  account  Keff  and 
how  far  it  wilt  be  opened^ 

1.  Where  it  is  soaght  by  bill  in  Chanci^'ry 
to  open  an  account  which  has  been  settled,  the 
complainant  mnst  dislincCly  charge  the  error, 
impoaitioo,  or  fraud  reli^  on,  specifvtng  the 
particulars;  if  he  does  not^do  so,  bat  fifes  a  bill 
frenerajlj  for  an  account,  and  tKe  defendant 
pleads  a  settleroent  as  to  a  portion  of  the  ac- 
counts, and  the  plea  is  ordered  to  stand  for  an 
answer,  the  complainant  cannot,  by  an  amended 
bill  charging  Specific  errors,  compel  an  answer 
to  so  moch  of  the  bill  as  is  covered  by  the  plea, 
if  in  the  second  answer  all  errors  in  the  accounts 
royered  by  the  plea  are  d^ed.  Learycrtfl  v> 
Dempxy^  15  Wend.  83. 

3.  WheiB  one  is  enjoying  a:  right  adversely 
to  another,  but  the  lattfer  tacitly  consents  and 
acquiesces,  no  account  shall  be  had  beyond  the 
time  of  filing  the  bill.  This  rule  applies 
wbererer  there  lias  been  a  mere  adverse  pos- 
session, and  the  delay  in  asserting  the  right  and 
calling  for  an  account  is  attributable  to  the  com- 
plaioant^s  own  negligence  or  Jachea*  RooeeveU 
V.  Poat^  1  Edw.  579. 

3.  Therefore  when  the  defendants  were  suf- 
ierad  to  take  the  whole  of  the. wharfage  of  a 
bttlk  head  for  some  years,  upon  the  supposition 
of  its  belonging  to  them,  and  this  was  induced 
by  long  acquiescence  of  remissness  on  the  part 
of  the  complainant,  who  now,  for  the  first  time, 
asserted  and  proved  his  right;  held^  that  he 
was  entitled  to  an  account  only  from  the  time 
of  filing  his  bill.    Ibid. 

4.  If^  however,  there  has  been  any  fraud  or 
viKbl  act  on  the  part  of  a-  party  in  posses- 
aioo,  or  he  be  confessedly  a  trustee,  guardian, 
bailifir,  ox  agent,  then  the  above  rule  does  not 
spply.    Ibid, 

B.  What  is  a  good  bar  to  an  aeeouni. 

5.  Wh^re  a  bill  was  filed  to  settle  the  ae- 
founts  of  a  joint  adventoi«  more  than  twenty 
Tears  after  the  whole  subject  of  the  controversy 
bad  arisen,  and  where  the  justice  of  the  elstm 
bad  not  be^n  admitted  during  that  time,  the 


C.  Cf  the  manner  ofateountingt  and  what  aUouP' 
aneea  ehatl  be  made  to  the  party, 

G.  An  association  for  carrying  on  a  manufac- 
ture having  failed  while  their  buildings  were  in 
progress,  one  of  their  partners  and  cestui  que 
trust  made  advances,  without  the  consent  of  the 
others,  to  preserve  the  buildings,  which  were 
aAen'^ards  sold  for  the  common  benefit,  fields 
that  he  could  not  be  credited  for  these  allow- 
ances in  taking  the  accounts  of  the  concern. 
Skinner  V.  White,  1  Hopk.  107. 

7.  Accounts' having  been  stated  between  the 
parties  at  different  times  without  fraud  or  coer- 
cion, and  the '  statements  being  accompanied 
with  written  agreements  showing  how  far  they 
should  be, binding,  and  for  what  cause  they 
shoold  be  varied,  the  party  was  held  to  the 
terms  of  such  written  agreements ;  and  the  ac- 
counts were  tfpened  ao  tar  only  as  the  terms  of 
those  agreements  extended.  And  though  one 
of  those  agreements  m^de  provision  for  the  al- 
lowance of  other- items  not  embraced  in  the  ac- 
count, and  the  odter  for  correcting  the  amounts  of 
the  items,  to  which  allowances  therefore  the  party 
is  entitled,  yet  the  formsr  were  not  allowed  by 
way  of  setoff  in  the  suit,  for  a  foreclosure  of 
the  mortgage.     Droup  v.  Haighl,  1  Hopk.  239. 

8.  But  such  other  claims  may  be  pureued  by 
the  oarties  respectively,  in  other  forms  of  pro« 
ceeaing.    Ibia, 

9.  'rhe  accounts  being  sent  back  to  the  mas- 
ter for  correction,  upon  the  terras  of  one  of  the 
special  agreements,  the  Court  woold  not  im« 
pose  on  either  party  exclusively  the  burden  of 
proof.    Ibid, 


:    .  n.  AGREEMENT. 

A»  What  agreements  will  he  enforced  in  emtity. 
B..  Performance  uf  an  agreement  t  (a)  Wnere  a 

tpeeffie  ptrformance  voiU  be  decreed  t   (b) 

n^here  not. 
C.  Parol  agreement^  within  the  eiatate  offraude* 

A.  What  agreements  will  be  enforced  in  equity. 

10.  Where  there  is-a  covenant  by  one  party 
with  another,  to  pay  the  one-half  of.  what  shall 
be  recovered  in  a  suit  against  ah  insurance  com- 

Sany  on  a  policy  of  a  cargo  of  a  vessel  which 
as  been  captured,  and  the  indemnity  is  re- 
ceived under  a  treaty  with  the  government  of 
the  captors,  a  Court  of  Equity  will  enforce  the 
agreement,  and  compel  the  peymejit  of  the  one- 
half  of  the  sum  received.  Wood  v.  Young  sf 
at.  5  Wend.  690. 

11.  W.,  a  lieutenant  in  the  army,  entera  into 
an  agreement  with  the  owner  of  the  merchant 
ship  America,  representing  that  Commodore  S., 
captain  o£  the  Franklin  ship  of  war,  being 
about  to  proceed  to  the  Pticific,  and  bein^  a 
friend  of  W.,  would  aflTotd  particular  protecUon 
to  a  ship  and  cargo  in  which  W.  might  be  in- 
terested ;  and  in  consideratioa  of  the  protection 
to  be  given  by  Commodore  S*,  ahd  of  the  ser- 

„-«  -«-  «n^..  •« , ^iees  of  W.,  the  -owners  of  the  ship  America 

s^enetf  of  the'demand  w^s  considered  a  good  l  agree  to  put  on  board  a  cargo,  and  send  her  to 
reason  for  refusing  any  relief  to  the.comphiin-  the  Paoifie,  to  rendetvotfs  with  the  Franklin, 
sst.  JKji;rAfiKf,-«wigiiee,&c.  Y.JWcrif^SPalge,  wd  to  give  W.  scrtain  commissions  and  pro- 
\9X  .  1  fita.    W.  was  to  put  on  board  a  quanuty  of 
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ttoM  b6lotiff[inff  to  the  Fruiklia,  and  to  go  in 
the  Ameriea,  and  represent  her  as  a  navy  store- 
ship,  and  himself  as  an  American  omoer  in 
charge  of  the  stores ;  and  it  was  stipulated  that 
W.  and  Commodore  S.  were  to  render  protection 
and  facility  to  the  master  of  the  America* 
This  agreement  is  corrupt,  and  cannot  be  en- 
forced.    Weaver  v.  Whitney^  1  Ropk.  11.. 

Id.  A  person  who  sells  land,  as  containing  a 
certain  Quantity  more  or  less,  when  he  knows 
from  an  inspection  of  the  title  deeds  in  his  pos- 
session, or  otherwise,  that.it  contains  a  much 
less  (juantlty,  in  equity  is  bound  to  make  good 
the  difference.     Feeder  v.  I\mdiiL,  3  Paige,  94.  . 

13.  But  where  a  contract  has  been  consum- 
mated without  any  fraud,  misrepresentation,  or 
concealment  as  to  the  real  quantity  of  land 
sold,  Courts  w^l  not  inquire  whether  tiietjs  has 
been  an  actual  mistake  as  to  thd  supposed 
quantity.    IbidL 

14.  If  there  has  been  either  fraud  or  conceal- 
ment, or  any  thing  beyond  a  mere  mistake  on 
both  sides  as  to  the  quantity  of  land,  the  con- 
tract will  not  be  enforced  against  the  party  who 
is  deceived.    Ibitf, 

B.  Performanee  tf  an  agreertuni ;  (a)*JFWi?  a 
wpeeific  peiftirmanee  will  be  decreed, 

15.  Where  a  person  contracts  with  the  mem- 
bers of  a  religious  community  to  convey  land"  as 
the  site  of  a  church,  and  the  society  are  after- 
wards regularly  incorporated  under  the  act,  and 
the  chur&  is  built  on  the  premises,  the  Court 
will  decree  a  conveyance  ot  the  property  to  the 
oornoration  according  to  the  agreeqnent  previ- 
ously entered  into  with  the  individual  members 
of  the  society.  The  Canajoharie  and  PakUine 
Church  V.  Leiber  and  others^  9  Paige,  43. 

16.  But  where  the  person  holdunff  the  lepl 
estate  has  expended  his  own  money  ?n  building 
the  church  previous  to  the  incorporation  of  the 
society,  the  Court  will  not  compel  him  to  give 
op  his  legal  claim  to  the  estate  until  his  equi- 
table claim  is  satisfied.     Ibid. 

17.  In  a  suit  for  a  specific  performance  of  a 
contract  in  relation  to  land,  if  the  defendant  in 
his  answer  admits  the  agreement,  and  does  not 
afterwards  insist  upon  the  statute  of  frauds  as  a 
bar,  he  cannot  make  the  objection;  and  no 
proof  of  the  agreement  .will  be  necessary,  Cb- 
zine  V.  Graham  and  BUeker^  2  Paige,  177. 

16.  Where  tbe  vendor  of  a  lot  of  land  se- 
cretly intended  to  sell  only  a  part  of -the  lot, 
but  succeeded  in  making  the  vendee  understand 
that  he  was  buying  the  whole  lot,  and  only  a 
part  of  the  lot  was  included  in  the  deed  of  con- 
veyance, for  which  the  vendee  paid  the  vendor 
the  whole  consideration  intended  by  him  to  be 
given  for  the  whole  lot,  the  Court  decreed  that 
the  vendor  execute  to  the  vendee  a  conveyance 
for  the  whole.     WUwall  v.  Hail;  3  Paige,  313. 

19.  The  wife  of  the  vendor  having  united 
with  him  in  the  deed,  but  not  being  privy  to 
the  fraud  attenibted  /to  be  practised  ujpon  the 
purchaser,  the  Court  refused  to  compel  her  to 
Join  in  the  conveyance.  .  Ibid, 

20.  The  Court  may,  in  proper  ease,  where 
there  is  a  covenant  *on  one  side,  and  no  mutu- 
ality, decree  a  speeiflo  performance*  MaUer  of 
Hunter^  I  £dw.  1. 


SI.  A  bond  or  agreement  which  creates  a 
partial  or  particular  restnint  of  trade  is  good, 
if  founded  upon  an  adequate  consideration  ;  and 
specific  performance  will  be  dec&reed.  JVoak  t. 
Webb,  1  Edw.  604, 

23.  Purchasers  of  real  estate  caiinot  snggeset 
their  own  alienism  as  a  bar  to  a  specific  per- 
formance.   &etf  .V.  7%orpe^  1  Edw.  512. 

(b)  Where  ntd. 

23.  A  specific  perfbrmaoce  of  a  contract  will 
not  be  decried,  on  the  ground  of  its  admission 
in  the  answer  to  the  bill,,  where  there  is  a  vari* 
ance  between  the  terms  of  the  contract  as  set 
forth  in  the  bill  and  as  admitted  by  the  answer, 
essentially  afiecting  the  contract.  Harris  r. 
Knickerbocker^  5  Wend.  638. 

24.  The  statute  of  frauds  may  be  relied  oa 
in  defence  to  a  bill  for  specific  performance, 
althoogii  tl}e.  defendant  admits  tbe  agreement, 
if  he  insists  upon  the  statute  in. his  answer; 
but  where  he  admits  the  agreement,  and  ^ther 
pleads  the  statute  nor  insists  on  it  in  his  answer, 
he  is  deemed  to  have  renounced  the  benefit  of 
it.    Ibid. 

25.  A.  B.  and  wife  executed  a  deed  to  C«D., 
coi\veyin^  lands  belonging  to  the.  wife ;  and 
•  C.  jD.  paid  the  consideration  \noney;  but  tfao 

wife  refused  to  acknowledge  Ihe  deed  pursuant 
to  the  statute.  Hcld^  that  this  deed  was  n^t 
such  ah  a^eemerU  to  convey  BS  would  be  en* 
forced  against  the  heirs  at  law  of  the  wife,  by 
a  decree  for  specific  performance.  Maaiin  y* 
Dwtlly^  6  Wend.  1.,  ' 

26.  The  Court  of  Chancery  will  not  compel 
a  specific  performanee  of  a  contract,  if  the  com- 
plainant intentionally  concealed  a  material  fact 
ironx  the  defendant,  the  disclosure  of  which 
would  have  prevented  the  making  of  the  con- 
tract. Livingtion  v.  The  PennlronOompanyimi 
others f  2  Paige,  391^ 

27.  Where  an  agreement  canaot  be  carried 
into  efifect,  according  to  the  intention  of  the  ^ar* 
ties,  in  consequenoe  of  the  act  of  God,  or  some- 
tiling  over  which  the  parties  could  have  no  con- 
trol, the  utniost  that  a  Court- of  Equity  can  do 
is  to  decree  such  an  equitable  arrancQement  as 
the  parties  would  probably  have  provided  io  thu 
agreement,  if  they  had  foreseen  {{le  probabilttj 
of  such  an  event.  CAase  V4  Barrett,  4  Paige,  148. 

28.  ^rti^'  Court  of  Chancery  wilh  not  aid  a 
party  who  id  seeking  the  specific  performance 
of  a  mere  voluntary  agreement,  which  is  neither 
founded  on  a  good  or  valuable  consideration. 
Acker  Y,  Pheonis,  4 'Phi^f  305, 

29.  A  Court  of  Equity  does  not  decree  the 
specific  performance' of  a  contract  for  the  sale 
of  land,  if  the  vendor  caniiot  make  a  |^ood  title, 
although  the  eontractc9ntains  no  agreement  for 
covenants  of  warranty ;  except  in  tboee  cases 
where  ^he  vendee  assumes  the  risk  of  the  title, 
or  agrees  to  take  such  a  title  ju  the  vendor  is 
able  to  give.  But  where  the  sale  has  been  con- 
summated by  a  conveyance  without  ahy  cove- 
nants of  warranty  as  to  the  title,  and  there  haa 
been  neither  fraud  nor  misjrepreseotation  on  the- 
part  of  the  vendor,  the  vendee  has  no  remedy  t^ 
recover  back  his  purchase  money  upon  a  snbse- 
quent  failure  of  the  title.  ialeM  V«  Delaicttn^  5 
Paige,  299, 
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3(h  The  Ooort  will  not  decree  the  perform- 
ance of  a  eoatract  for  the  sale  of  iand  when 
there  is  a  lailare  of  title  as  to  an  undivided  por- 
tion thereof,  which  theTendeehas  not  agreed  to 
take  at  his  own  risk.  But  if  the  Tendor  has 
executed  a  convejance  of  the  land,  with  war- 
ranty, the  Court  of  Chanoery  will  not  rescind 
the  sale,  but  will  leare  the  grantee  to  his  le^l 
remedj  upon  the  corenanta  ui  hia  deed.    Ibtd, 

(e)  Paroi  agreement  within  ike  ttaiuie  qf frauds, 

31.  Where  G.  and  W.,  two  brothers,  were 
jointly  interested  in  the  real  estate  of  their  far 
ther  as  tenants  in  eommoo,  and  0.  agreed  to 
relinquish  his  interest  in  the  property  in  ex- 
chanse  for  a  quantity  of  medicine^  and  the 
goo^dkwili  of  his  brother*s  business  as  a  physi- 
cian, in  consequence  pf  which  agreement  W. 
todt  possession  of  suth  real  estate,  and  made 
improvements  thereon,  and  afterwards  6o\d  the 
same  to  T.,  who  also  made  valaable  improve- 
ments upon  Che  property ;  heU  that  this  was 
suflicient  in  equity  to  taJce  the  ease  out  of  the 
statute  of  ^uds,  and  that  T.  was  entitled  to  a 
conyeyanee  of  G.'s  interest  in  the  property,  and 
to  a  perpetual  injtinction  against'  a  suit  which 
had  been  instituted  by  G.  fo^  the  recovery  of 
the  premises.     Thwn  y.  NeMam^  Z  Paige,  645. 


ra.  AFPEAL. 

I.  Jfypeal  ta  ike.  Court  ffErmn* 

(a)  When  an  appttd  /res,  and  by  wk&m, 

(b)  Of  Ae  efftet^an  tapeal-OM  to  the  proeeedingM 
in  the  Coart  of  Chanury  t  and  procfedingt 
therwn;  and  Ihe  decree  of  the  Court  ijfErrora, 

(e)  Omti  on  appeal. 

II.  Appeal  Ur  Chancery. 

(a)  When  aad  upon  wkai  appeal  Ue». 

(b)  Within  what  time  an  appeal  maybe,  brought^ 
and  oervice  of  natiee. 

(c)  Who^pt^fereeanbe  uted  on  Uu  hearing  of  the 
appeals  duty  of  tkrh  of  entering  in  minutea  of 
ike  ptftre  reaat  what  ii  eoidtSee  of  the  reaa^ 
ing  offoptrt  befbrt  viee-^neeUor ;  what  aoU" 
eitor  may  vroeeeute  em  appeal^  jre, 

{A)  Cf  the  hearing  of  appoale  and  proceedings 
tkenon^  default  afpartiee  on  hearings  decree^  ^. 

(e)  What  oueetiom  are  brought  upon  an  appeal  f 

and  from  tnterloeutory  ordere. 

(f)  Cftheefeetofdeathofoneifthepartioebefore 
the  heanng  of  the  appeal  f  entering  decree  nunc 
pro  tunc 


(?)  or  the  apfeal  bond. 
(n)  Ofappeamfromemrro 
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(a)  Wh^  an  appeal  /»«f,  and  by  whom. 

33.  An  Older  or  decreein  Chaiicery  entejned 
hy  eoosent  is  not  the  sobjeet  of  an  appeal  or 
rehearing.  Mdnmm  t.  Manht  et  oL  I  Cow. 
691. 

33.  8o  nf  an  oidisr  of  rafeienee  upon  which 
the  ptrty  appealing  has  acted,  by  prosecuting 
thcieielwe  upon  the  principles  preseribed  by 
the  Older.    Ib£d*    • 


34.  If  one  have  an  interest  at  the  commence- 
ment of  a  suit,  and  that  interest  ceases,  the  right 
to  prosecute  the  suit  or  to  appeal,  also  ceases. 
Retd  y.  randerheyder,  5  Cow.  719. 

35.  The  declaration  t)r  order  of  a  surrogate, 
on  making  a  decree  establishing  a  will,  that 
each  psrty  shall  pay  his  own  costs,  is  not  the 
subject  of  an  appeal ;  1.  Because  this  is  not  a 
decree  in  form ;  8.  Because  a  surrogate  haying 
no  power  in  such  case  to  award  costs,  a  decree 
in  mrm  for  -costs  ra  coram  non  Judree^  and  void 
without  reyeraal  hj  appeal.    Ibid. 

36.  An  appeal  lies  from  that  part  of  a  decree 
which  relates  to  the  costs  only.  Disbrow  y. 
Henahaw,  &  Cow.  349. 

•  37.  An  appeal  will  He  from  an  order  of  the 
Cqurt  of  Chancery  refusing  to  open  the  proofs 
in  a  cause  for  the  purpose  of  re-examinin?  a 
witness,  who  since  his'  examination  has  dis- 
closed facts  material  and  pertinent  to  the  issue 
depending  in  Chancery,  which  he  did  not  dis- 
close when  under  eiamination.  Beach  et  at.  r. 
teuton  Bank,  2  Wend.  829. 

38.  An  appeal  from  an  order  refusing  a  re- 
hefirioff  of  a  motion  fcr  instructions  to  a  master 
as  to  the  examination  of  a  witness  will  not  be 
entertained.  WiUiams&n  y.  Hyer^  4  Wend.  170. 

39.  An  appeal  does  not  lie  from  an  order  of 
the  ehanceVlor  directing  tne  sale  of  property,  the 
subject  of  Contest  between  the  parties  litigant, 
and  orderingHhe  money  to  be  brought  into  Court 
to  abide  the  final  order  to  be  made  upon  the 
rights  of  the  parties.  Chapman  y.  Hamnursley 
et  al.  4  Wend.  173. 

40.  'Where  in  a  suit  in  Chancery  on  a  bill 
Hied  charging  a  deed  conyeying  lands,  absolute 
in  it$  terms^  to  be-a  mortgage^  a  decretal  order 
is  made  adjudging  the  deedT  to  be  a  mortgage, 
and  making  a  reference  to  a  master  to  take  and 
state  an  account,  such  order  is  not  final  within 
the  meaning  of  the  statute  limiting  appeals ; 
but  to  giy^  a  party  the  benefit  of  an  appeal  from 
such  order,  he  must  prosecute  the  same  within 
f^teen  days  after  the  making  of  the  order.  Kane 
y.  WhUkek,  8  Wend.  319. 

41.  If,  in  such  case,  on  the  coming  in  of  the 
master^s  report,  the  defendant  suffers  a  decree 
confirming  the  report,  and  awarding  execution 
for  the  amount  certified  to  be  due,  to  pass 
against  him  by  defauR^  and  then  files  an  appeal, 
as  well  from  the  order  adjudging  the  deed  to  be 
amortgage,  as  from  the  decree  confirming  the 
master's  report  and  awarding  execution,  the 
appeal  will  be  dismissed^  it  being  inoperative  as 
to  the  first  order,  because  not  made  within  ^£m 
Atys^  and  as  to  the  second,  because  permitted 
to  be  entered  by  d^ault.    Ibid. 

43.  Where  a  demurrer  to  an  original  bill  was 
allowed,  but  with  liberty  to  the  complainant  to 
apply,  to  the  vice-chancellor  to  amend  the  origi- 
nal bill  within  sixty  days,  and  an  application 
was  thus  made  by  the  complainant,  which  was 
allowed  by  the  vice-chancellor,  but  the  com- 
plainant, instead  of  availinghimself  of  the  order, 
appealed  to  the  Court  of  JBrrors ;  it  was  held^ 
that  the  complainant,  having  applied  for  and  ob- 
tained leave  to  amend  the  original  bill,  had 
consummated  his  election  of  remedies,  and  could 
not  exercise  the  right  of  appeal.  BPElwin  v,. 
7ft&'f,9Wend.553. 
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43.  A  party  aggrieyed  bjr  one  branch  of  a  de- 
cree does  not  thereby  acquire  a  right  .to  cdl  in 
question  i^nother  portion  thereof,  which  has  no 
bearing  or  eflfect  iipon  his  rights  or  interests;  he 
can  appeal  only  tuowt  such  parts  of.  the  decree 
as  anect  hiin.  Jdkjf  ▼•  Bowen^  11  Wend^ 
247. 

41.  The  refusal  of  the  chancellor  to  grant  a 
feigned  is^ue  in  a  proper  case^  when  direc^y 
applied  for,  and  where,  in  the  exercise  of  a 
sound  discretion,  an  issue  should  hare  been  di- 
rected, ip  good  ground  of  appeal.  Tunvmefid  v. 
Gratret,  3  Paige,  453. 

45.  Itaeemsy  that  a  pArty  who  has  not  asked 
for  an  issue  in  the  Court  belpv  cannot  sustain 
an  appeal  on  the  ground  that  such  issue  would 
have  been  proper.  .  Ibid. 

4G.  The  ooiission  of , the  Court  below  -to 
award  an  issue  to  settle  a  disputed  claim  of 
right  between  the  parties  is  not  a  ground  of  ap- 
peal, if  neither  party  asked  fpr  such  issue  on 
the  hearing  of  the  jQause.  Btlknap  ▼.  TWqi^/e, 
3  Paige,  677. 

47.  If  the  decree  of  the  Court  below  is  af- 
£rmed,  the  respondent  cai^ot  have  it  corrected 
as  to  a  point  decided  against  him  in  the  Court 
below,  and  as  to  which  no  cross  appeal  has 
been  brought  by  him.  Twurmnd  ▼.  waves,  3 
Paige,  454.  ^    . 

(b)  Of  the  ejpeei  rf  an  appeal  at  to  the  •pro^ 
eeeaingg  in  tKe  Court  of  Chaneery ;  and  pro- 
[    eeedingi  thereon  f  and  th^  deci:ee  of  the  dowi 
,'    of  Erron, 

48.  If.  an  ord^r  or  decree  appealed  froita  pur- 
port on  its  face  tohave  been  taken  by -consent 
of  the  party  appealing,  it  will  be  deemed  by 
the  Court  above;  on  appeal,  to  have  been  ao 
taken.    Jtkifwm  v.  JI&nAEf,  1  Cow.  691.  . 

49.  And  they  will  not  hes^r  evidence  upon 
the  question  whether,  it  was  so  taken.    IM, 

50.  If  it  was,  in  fact,  not  taken  by  consent, 
the  party  should  have  applied  to  the  Court  be- 
low to  have  the  miatake  m  ilie  entry  corrected. 
Ibid. 

60*.  An  oMer  of  the  Court  of  Chancciy  was,  ss  to 
part  of  the  richt,  against  the  appellant*, /rom  which 
they  appealed;  iinaas  to  another  part,  inlheir  flivour, 
from  which  neither  party  appealed ;  lietdf  that  thmieh 
the  reapondent  eouul  not  question  that  part  ot  the 
order  which  waa  for  the  appellanta,  yet  he  roixht  ar- 
fi^ue  againat  the  reasons  ana  grouncla  upon  which  it 
was  made,  it  appearing  that  if  they  Hdled  there  could 
be  no  foundation  for  the  anpeaU  i9orth  River  Steam- 
hoot  Company  t.  tvemgeTan,  3  Cow.  71$. 

51.  J.  G.  v.,  a  brother  of  the  half  Mood  to  S.  V., 
who  died  without  issue,  leaving  his  wife  enaente^  filed 
a  eaveai  againit  the.  proof  of  the  will  of  the  deceued. 
Whereupon  the. surrogate  caused  the. parties  interest- 
ed to  be  cited ;  proceede<l  to  take  pnx>f8,  and  font  dfiys 
after  the  birth  of  the  cliild,  made  a  decree  establishing 
the  win.  J.  C' V.  appealed  to  the  chanoeUor,  before 
whom  a  motion  was  mtidt^  to  quash  the  ■appeal,  on 
the  ground  tbsf,  his  interest  having  ceased,  he  i  was 
no  longer  a  proper  party  in  the  cause.  Tbis  motion 
was  overruled ;  ana  the  chanrellor  afterwards  award- 
ed an  issue  to  try  the  sanity  of  the  testator,  more  than 
fifteen  days  having  elapsed  from  the  time  of  making 
the  first  order.  On  apnea]  to  the  Court  of  Errors  froni 
the  last  order,  AeM,  that  the  first  order,  being  con- 
nected with  it,  was  ^examinable  by  that  Court,  not- 
withstanding the  lapse  of  time.  Jfteid  ▼.  VanHerkfiH 
<tefi,  6  Cow.  7t9.    ^^ 

63.  Held,  also,  that  the  chancellor  should  hhve 
quashed  the  appeal.    JInA. 

5.3.  A  person  having  no  in1«ri^t  in  the  subject-. 
lAfttter  of  a  suit  cannot  be  a  party  in  any  Court  iMA 


54.  The  Court  of  Errors  can,  in  general, 
make  no  order  in  a  cause  on  appeal  to  that 
Courts  till  there  be  a  return  to  the  appeaL 
Seoti  V.  Booeevelt,  9  Cow.  636. 

56.  Semlbie,  the  -Court  of  Chancery  has  at 
least  a  concurrent  power  with  tlie  Court  of 
Erroia  to  determine  whether  an  appeal  shall 
stay  proceedinips  or  not.    J[bid* 

56.  But  the  effect  of  an  appeal  is  now  regu- 
lated, in  most  respects,  by  the  new  revised 
statdteSf    Ibid. 

57.  An  order  to  answer  a  petition  of  appeal 
from  ihe  Court  of  •  Chancery  is  irregular  if 
entered  before  the  petitioti  of  appeal,  with  the 
transcript  annexed,  la  actually  returned  and  filed 
in  thie  Court  of  Errors.  Irmng  v.  Duneeomb^ 
d  Wend.  205. 

58.  The  Coitft  of  Errora  is  not  possessed  of 
a  cause  until  the  petition  of  appf<al,  with  the 
transcript  annexed,  has  been  returned  und  filed. 
Ibid. 

594  A  decretal  order  of  a  Court  of  Chancery, 
directing  an  issue  of  devieavit  vel  tion,  will  not 
be  reversed,  where  the  proofs  taken,  leave  the 
qnestien  of  the  competency  of  the  testa^r  to 
make  a  will  involved  in  doubt ;  a  party  seeking 
to  reverse  such  an  order  most  ahpw  that,  upon 
the  evidence  taken  in  the  Court  of  Chanoerj, 
he  was  clearljr  entitled  to  a  decreee  in  his 
favour.    Idley  v.  Bowen^  11  Wend.  227. 

60.  A  will  proved  to  have  been  in  existence, 
but  not  found  at  the  death  of  Ao  testator,  is 
presumed  to  have  been  destroyed'  by  him  animo 
tevoeandi^  and  it  i»  incumbent  ufion  a  party 
who  seeks  to  establish  such  will  to  repel  >  that 

S resumption,  and  ^qw  that  it  was  improperly 
estroyed,  and  a -decretal  order  for  a  feigned 
issue,  direcUne  an  inquiry  as  to  the  revocation  of 
sucii  will,  wiU  not  be  reversed,  although  it  adso 
direct  an  inquiry'  as  to  the  competency  of 
the  testator  ta  make  the  wOU  notwithstanding 
that  in  relation  to  such  competency  thei?  ia  no 
dispute.    Ibid. 

61.  A  step*mother,  against  whom  a  bill  in 
Chancery  is  .filed  bjr  her  spn-ia-law  in  the  name 
of  himself  and  v^ife,  and  of  an  infant  siater  of 
his  wife,  he  appearing  as  the  prochein  ami  of 
the  infant,  to  annul  .a  last  will  and  testament, 
and  establish  a  previous  w^ill  made  by  the  same 
testatori  cannot,  on  ah  appeal  from  a  decree  in 
equity,  object  thi|t  the  tnfafit  is  improperly 
TXMe  a  complainant  in  «the  cause,  and  that 
placing  her  in  that  position  is .  injurious  to  her 
rights,  when  such  step-mother  is  not  the  guar- 
dian of  the  infant,    /bid. 

62.  An  appeal  from  (he  decision  of  the  qhan- 
oellor,  denying  an  application  for  an  injunction, 
or  for  an  order  to  stay  prooeedinga  in  another 
suit,  does  not  operate  as  an  injuncticm  on  a  stny 
of  euCh  proceedings  pending^the  appeid.  ffari 
V.  May  or  ^  ^e.  of  Albany,  3  Paige,  381. 

63.  Neither  does  an  appeal  from  an  order 
dissolving  an  injunction  suspend  the  nperaiiiMi 
of  the  order,  so  as  to  'entitle  the  appellant  to 
stay  the  proceedings  pending  the  appeal  as  « 
matter  of  right.    Ibid. 

64.  Where  an  appeal  from  an  erder  disiolT- 
ihg  an  injunction  involved  an  important  ques- 
tion of  right  between  the  parties,  and  there  wms 
probable  cause  for  appealing,  and  no  parlicui&r 
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^injury  could  ame  to  the  respondents  from  the 
delay,  the  Court,  after  hearing  both  parties 
upon  the  application  for  sach  relief,  granted  a 
temporary  injunction,  restraining,  the  further 
proceedings  of  the  respondents  in  relation  to 
the  sobject*raatter  of  the  first  injunction,  until 
the  appellants  had  a  reasonable  time  to  be 
heard  before  the  Appellate  Court,    Ibid*   . 

(c)  CotUon appecJ, 

65.  Costs  are  not  allowed  on  the  reversal  ^ 
«  decree  of  the  Court  of  Chancery  bv  the  Court 
of  Errors.  Murray  ei  ai,v,  fikUehford  tt  al, 
2  W  end.  221. 


II.  Appeal  to  Chancery. 

(a)  When^  and  upon  tohat  an^appeal  He$» 

66.  Where  a  party  h^B  released  all  hi?  ijite- 
rest  in  a  suit,  he  has  no  right  to  appeal  from  an 
order  made  therein  wliich  ctonot  prejudice  him, 
although  it  may  be  wrong  as  against  other  par- 
ties.    Steel  V.  W¥te,  2  Paige,  478. 

67.  An  appeal  eannot  be  sustained  b^  a  per- 
son who  cannot  be  injured  by  the  alleged  error 
of  the  judge  a  <iuo^  unless  h^  is  the  legal. repre- 
•entatiyc  of  a  party  who  may  be  injured  there- 
by.    Ibid,  ' 

68.  An  appeal  will  not  lie  finan  a  decisicm  of 
a  Tice-ehancellor  as  to  the  costs  of  an  interlo- 
eutofj  proceeding,  where  such  (^Qsts  rest  in 
discretion.     Win»low  v,  ColHns^  S  Paise,  68. 

•  6d.  But  where  costs  «re>  disposed-  of  as  mat- 
ter of  relief,  or  are  giyen  or  refused  contrary  to 
a  statute,  or  to  the  settled  pvactice  of  the  Court, 
an  appeal  may  1le  sustained  as  to. such  costs. 
Ibid. 

70.  The  rerised  statutes  authorize  an  appeal 
from  a  decree  as  to  the  general  eoste  in  a  cause, 
prorided  the  appeal  is^  entered  within  fifteen 
days  after  notice  of  the  decree.    Ibid, 

Ti.  An  appeal  lies  from  an  order  of  the 
Court  of  Chancery  directing  a  suit  to  stand 
rerWed  against  the  representatives  of  the  de- 
ceased party,  If  the  rignts  of  the  appellant  are 
in  air^  way  affected  by  sudi  revival  of  the  suit. 
MogtTt  V.  Patterson^  4  Paige,  450.. 

73.  An  appeal  lies  from  an  interlocutory 
order  charging  the  appelant  with  costs,  if  such 
costs  are  given  contrary  to  statnte,  or  1!o  a 
standing  role  of  the  Court,  and  do  not  rest  in 
discretion  merely.  Buhid  v.  MUIer,  4  Paige,  473. 
.  73.  So  where  a  party  is  entitled  to  costs  as  a 
matter  of  strict  right,  if  the  Court  below  refuses 
to  give  costs,  the  erronepas. decision  as  to  such 
costs  may  be  corrected  on  an  appeal.    Ibid* 

74.  No  appeal  lies  from  a  mere  initiatory 
order,  as  for  an  attachment  to  bring  a  party  into 
Coort  to  answer  for  an  alleged  contempt ;  hot 
if  the  order  for  an  attachment  contains  a  final 
determination,  or  adjudication,  that  the  defend- 
ant is  in  contempt,  he  may  appeal  therefrom. 
M^Credie  v.  Senior,  4  Paige,  378. 

(b)  fftikin  what  time  an  appeal  must  be  brought, 
and  HTviee  (f,  ngtiee,  ,^ 

75.  The  time  for  -bringinff  appeals  from  the 
MuUy  Courts  beiiN[  regufited  fey  rBle«  the'chan- 
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ccllor,  on  sufficient  cause  being  shown,  may 
dispense  with  the  rule,  and  enlarge  the  time. 
Smith  V.  Smith,  1  Paige,  391. 

76.  This  Court  alone  has  the  power  to  su»- 
peiid  the  operatiouv  of  the  rule,  and  give  relief 
m  such  a  case.    Ibid. 

77.  Where  an  interlocutory  decision  has  been 
made,  the  Court  has  no  power' to  extend  the 
time  for  appealing,  it  being  fiiced  by  statute. 
TuwiUend  v.  Townsefid,  2  Paige,  413. 

78.  Nor  can  the  Court,  to  enable  a  party  to 
appea),  vacate  the  order,  and  cause  it  to  be  en- 
tered as  of  a  more  recent  date.  Jbid. 

79.  An  appeal  from-  the  final  decree  of  a  vice- 
chancellor  m9St  be  perfected  within  jeix  months 
firom  the  time  of  entering  the  decree ;  but  the 
time  of  appealing  from  an  interlocutory  order 
pr  decree  is  to  be  computed  only  from  the  time 
of  the  receipt  of  notice  thereof.  Eldridge  y. 
Howell,  4  Paige,  457. 

80.  The  time  allowed  for  appealing  from  an 
interlocutory  order  or  decree  beine  fifteen  days 
af^r  gotice  of  the  same,  the  time  does  not  begin 
to  mn  against  the  party  entering  the  order >intil 
the  actual  entry  tnereof,  although  the  caption 
of  the  order  ■  bears  date  as  of  a  previous  day. 
North  America  Coal  Co.  v.  Dyott,  4  Paige,  273. 

•  81.  Where  the  appellant  draws  and  enters 
the  order,  he  is  deemed  to  have  had  notice  of 
such  order  from  the  time  it  is  actually  entered 
by  him.    Ibid.  . 

82.  There  can  be  no  legal  notice  of  an  inter- 
locutory order  or  dec^e,  so  as  to  limit  the  right 
of  appealing  therefrom,  until  such  order  or  de- 
cree IS  drawn  up  and  settled,  or  passed  by  the 
register  or  clerk  with  whom  it  is  to  be  entered. 
Efdridge  v.  Howell,  4  Paige,  457. 

83.  An  appeal  from  a  final  decree  of  a  vice- 
chancellor,  as  to  the  general  costs  in  the  cause, 
may  be  made  to  the  chancellor  at  any  time 
within  sijt  months  from  the  time  of  entenng  the 
decree ;  but  an  appeal  to  Uie  Court  for  tl>e  cor- 
rection of  Errors  from  a  decree  of  the  chancellor 
as  to  such  costs,  must  be  made  within  fifteen 
days  aAer  notice  of  the  decree.  FSAon  Bank 
V.  Jf.  Y.  and  Sharon  Cani^  Company,  4  Paige, 
127. 

84.-  Upon,  an  appeal  frcHoi  a  vice-chancellor 
to  the  chancellor,  the  appellant  must,  vdthin  the 
time  allowed  by  law  for  appealing,  serve  a  no- 
tice of  the  appeal  upon  the  solicitors  of  the  seve- 
ral parties,  whose  interests  as  to  such  appeal  aye 
adverse,  to  that  of ^ the  appellant;  a  mere  con- 
structive notice  is  not^ufl&cient.  Potter  v.  Baker, 
4  Paige,  290. 

8^.  Upon  an  appeal  from  a  vice-chancellor  to 
the  chancellor,  .the  notice  of  the  appeal  must  be 
served  on  the 'solictor  of  the  adverse  party,  as 
wdlas  upon  the  register  or  clerk,  within  the 
time  limited  by  law  for  appealing.  Eldridge 
V.  Howell,  4  Paige,  457. 

86.  The  last  clause  of  the  117th  rule,  which 
requires  notice  of  the  appeal  to  be  served  on  the 
solicitor  of  the  adverse  party  within  eiffht  days 
after  the  entering  of  the  appeal,  is  only  appli- 
cable to  appeals  nom  the  chancellor  to  the  Court 
of  Enors.    Ibid.^ 

87.  If  the  party  in  whose  favour  an  interlo- 
cutory decision  of  a  vice-chaacellor  is  made 
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to  limit  the  time  ibr  appealing,  he  should 
have  the  order  entered,  and  giTe  notice  thereof 
to  the  adverse  party  without  delay ;  as  the  latter 
luuB  fifteen  days  after  tiie  receipt  of  notice  of  such 
ordetr  to  appeal  from  the  decision.  ^StitdweU  t. 
Palmer^  5  Paige«  57. 

(c)  What  poftef^  can  ht  u$ed  on  the  hearing  of 
the  mpeal  f  duty  ffekrk  aftrUering  in  minutes 
of  the  fopen  redd ;   whiUt  is  endenu  of  the 

I  reading  ^  papers  htfore  viee^aneeilor  i  what 
solicitor  may  prosecute  an  appeal^  jre* 

88.  Upon  an  appeal  fnmi  a  decree  of  a  vice- 
chaneellor,  it  is  not  necessary  to  obtain  an  order 
for  the  transfer  of  the -papers- in  the  cause  to  the 
register's  office,  except  m  cases  where  the  in- 
spection of  sometniginal  exhibit,  or  other  paper 
or  file,  will  be  necessaiy  on  ^e  hearing  of  the 
appeal.    Eames  y,  'SaoagCi  3  Paige,  556. 

89.  Where  upon  an  appeal  a  tnn^sfer  of  the 
papers  is  necessair,  the  party  apply ini^  for  the 
transfer  must,  in  the  affidavit  upon  which  sqch 
application  is  founded,  state  the  particular  rea- 
sons which  render  a  removal  of  the  papers  ne- 
cessary.   Ibid, 

90.  Upon  an  appeal  from  a  decree  or  order 
of  a  vice-chancellor,  the  appe^  mmt  be  decided 
upon  the  papers  which  were  read  or  used  before 
the  Court  betow ;  and  where  a  questioir  arises 
upon  the  hearing  of  the  appeal  as  to  whiat  papers 
were  before  the  Court  below,  if  such  papers  are 
not  referred  to  in  the  order  or  decree  appealed 
from,  report  must  be  had  to  the  minutes  of  the 
clerk,  and  to  the  papers  maiked  by  him  as  read, 
to  ascertain  what  papers  were  reiid  or  used  t^e- 
fore  the  vice-chancellor.  JSIoodgood  v.  Gark^ 
4  Paigv,  374^ 

91.  Where  a.  party  opposing  a  mo^n  oi» 
petition  has  papers  toreaa  in  opposition  thereio, 
and  thie  application  is  decided  in  nis  favour,  u]fOn 
the  opening  of  the  case,  on  the  papers  of  fhe 
adverse  p^y,  if  lie  desires  to  have  the  benefit 
of  his  papers  in  opposition  to  the  application 
upon  an  appeal  from  the  decision,  or  wishes 
to  be  allo'wed  therefor,  upon  the  taxation  of  his 
costs,  he  should  have  such  papers  entered  in 
the  minutes  of  the  Court  below,  and  marked  as 
read.    Ibid, 

93.  Upon  hearing  of  a  cause  before  the  vice- 
chancellor,  it  is  the  duty  of  the  clerk -to  enter  in 
the  minutes  of  the  Court  all  the  p^ers  read,  or 
which  are  agreed  to  be- considered  as  read,  or 
which  are  offered  in  evidence  and  overruled  by 
the  Court,  and  a  certified  copy  of  the  clerk's 
minutes  is  the  proper  evidence  of  those  facts 
upon  the  hearing  oi  an  appeal  to  the  chanceUbr. 
Studwell  V.  Faimer,  5  Paige,  166. 

93.  The  par^  whose  duty  it  is  to  furnish  the 
papers  on  the  hearing  of  an  appeal  should  be. 
prepared  with  the  proper  evidence  to  show  what 
papers  were  read  before  the  vice-chancellor,  and, 
if  required,  to  show  that  the  papers  furnished  by 
him  are  correct  copies.    Jbid* 

94.  If  the  clerk,  by  mistake,  neglects  to  enter 
in  his  minutes  any  paper  whi^h  was  read,  or 
considered  as  marked  and  read  before  ^  vice- 
chancellor,  the  proper  course  is  to  apply  to  the 
Court  below  to  correct  the  minutes.  But  no 
paper  which  was  not  before  the  viceHtthanDdlor, 


or  offered  aqd  rejeeted,  can  be  used  on  the  hear- 
ing of  an  appeal  from  his  decision.    Ibid* 

95.  On  an  appeal  to  the  chancellor  firom  the 
decision  of.  a  vice-chancellor,  the  appellant 
mav  prosecute  his  af^eal  by  a  n^w  solicitor, 
without  any  order  of  the  Court  below  to  change 
the  sohoitor ;  and  where  such  new  sc4icitor  js 
employed  -on  the  appeal,  the  service  of  papers 
in  the  appeal  cause  while  it  is  pending  befoie 
the  chancellor  need  not  be  made  on  the  solici^ 
tor  on-  record  in  the  original  cause  befoie  the 
chancellor.  McLaren  v.  Charrier^  5  Paige, 
630.  ^^ 

(d)  Of  the  hearing  tf  appeals  and  proceedings 
thereon  /  dtfauU  of  parties  on  hearing  decree^ 
#-c.     • 

96.  On  an  appeal  to  the  chancellor , from  a 
decree  of  tKo  vice-chancellor,  &e  cause  must  be 
heard  on  the  pleadings  a|)d  proofs  as  they  existed 
in  the  Court  below,  and  no  new  testimony  can 
be  introduced.  MteheU;  v.  LenoXf  14  Wend. 
66S» 

97.  Acc(»ding  to  the  course  of  the  civil  law 
in  cases  of  appeal,  the  cause  isrehesfd  at  large, 
and  neijr.  testimony  may  be  introduced.  Van^ 
derheyden  v,  Meid^  1  Hopk.  408. 

98.  Where*  in  consequence  of  the  decision  of 
this  Court  upon  an  appeal  from  a  Cireuit  Court, 
farther  procMinffarbeeome  neoeasaiy,  the  cause 
will  tie  remandedt  whether  the  app«d  is  from  an 
interlocutory  or  a  final  decree.  Weseatt  ▼. 
IVoodworihy  1  Hopk.  568. 

99.  Appellate  Cxmrts  which  proceed  aodord- 
ing  to  the  course  of  the  civil  law  may  allow  the 
parties  to  iotroduee  new  allegatioiis  or  further 
proofs.     Spribner  v.  WilHama  and  others^  556« 

1 00.  But  it  is  not  a  matter  of  course  to  reoeive 
furtberproof  upon  an  appeal,    (bid, 

101.  if  the  appellant  wishes^  offer  new /evi- 
dence, he  should  in  his  petition  of  appeal  ask 
leave  to  produce  further  proofs,  and  stete  his 
excuse  for  not  producing  such  evidence  in  the 
Court  below,    ihid, 

103.  After  a  decree  b^  a  vice-chancellor  award- 
ing a  perpetual  injunction  aeainst  a  writ  at  law, 
the  chancellor  will  not,  pending  an  appeal  from 
that  decree,  modify  the  injunction  so  as  to  pennit 
the  appellant  to  proceed  to  trial  and  judgment 
without  prejudice  to.ibe  righto  of  the  complain- 
ant /Wfon  Bank  v.  iV.  Y-^and  Sharon  QarM 
Cbfii;Niify,'3  Psdge,  31. 

f03.  Where  a  bill  is  filed  before  a  vice-chan- 
cellor for  an  injunction,  and  after  hearing  both 
parties  thereon,  he  refuses  to  allow  the  it^une- 
tion,  it  is  irregular  to  bring  tlie  same  question 
before  the  chancellor  by  a  new  biH,  while  the 
former  suit  is  pending  before  the  vioe-chanoellor. 
FTifw^isp  V.  Pit/,  3  Paige,  859.    .       .  ^. 

104.  Upon  the  hearing  of  an  appeal,  the 
appellant's  counsel  should  deliver  to  the  Court 
a  copy  of  the  notice  of  die  appeal,  iii  addition 
to  the  papen  required-  to  be  furnished  bj  the 
93d  rule.    Barnes  v.  Savage^  3  Paige,  656. 

105.  Upon  an  appeal  from  the  deciiiion  of  a 
vieeKshancellor,  if  ^e  appellant  makes  default 
at  the  hearing,  the  decrees  or  ordef  appealed 
ftom  will  be  affirmed  with  costs.  But  if  the 
respondent  ikiakes  default,  the  cause  moat  be 
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heard  ex  parte^  rad  the  decree  or  order  will  not 
be  reversed  or  modified  until  it  is  shown  to  be 
erroneoos.     Stiles  t.  Bwrthi  5  Paifre,  13d. 

106.  The  only  effect  of  the  respondent's  defauh 
at  the  hearing  of  (he  appeal  is  to  deprive  him 
of  coftts,  if  the  decision  of  the  yice-chancellor  is 
affirmed,  or  to  preclude  him  from  the  riffht  of 
appealing  to  the  Court  of  dernier  resort,  u  such 
decision  is  reversed.    Ibid. 

(e)  WJkat  guedione  are  hroagkt  up  bv  the  ap- 
peal,' disHnetion  between  a^eah  from  fatal 
decree*  and  from  interloeufory  ordere^ 

107.  All  decrees  and  orders  of  the  Court  of 
Chaneery,  not  capable  of  enrolment,"  are  inter* 
loeatory  within  the  meaning  of  the  statute  limit- 
ing appeals.    JefJnm  ▼.  fVtld^  14  Wend.  639. 

106.  The  narty  conceiving,  himself  aggrieved 
has  fifteen  aays  after  notice  to  appeal  from  an 
iflterloeutpry  decree  or  orders  ana  the  notice,^ 
be  elieetoal,  must  be  a  regular,  formal,,  written 
notice.    Ibid. 

109.  Where  a  case  is  brought  to  a  hearin? 
before  a  viceHchanceliOr  upon  pleadings  and 
proole,  and  there  is  an  appeal  from  the  whole 
decree,  or  decretal  order,  made  on  such  hearing, 
the  cause  is  before  the  chancellor  nntit  the  de- 
cision upon  the  appeal ;  and  an.  application  to 
appoint  a  receiver  m  the  cause  tnay  be  made  to 
the  chancellor.'  U  is  otherwise  when  there  is 
an  appeal  from  the  decision  of  a  vice«hancelIor 
as  to  a  collateral  matter,  not  embracing  the 
whole  cause.  Jenkitu  v.  Ifinman,  5  Paige,  309,^ 

110^  An  appeal  from  the  final  decree  only 
does  not  bring  before  the  Appellate  Court^  fot 
review,  a  <)ueetiOB  which  has  been  defini- 
tively adjudicated  and  disposed  bf  by  an  inter- 
locQtory  decree  or  order  previous  to  such-  final 
decree.    Mapee  y,  Cb^fi,  5  FzJge,  396. 

111.  When  the  Appellant  does  not  suc- 
ceed in  reversing  any  part  of  the  decree,  and 
the  respondent  has  not  brought  a  cross  appeal, 
the  Appellate  Court  cannot  reverse  or  modify 
the  decree  in  a  part  thereof  which  is  erroneous 
as  to  such  respondents.    Ibidi 

(f)  Of  Ike  4ed  if  death  <f  one  (f  the  parties  be- 
fore the  hearing  of  the  appeal^  entering  decree 

nane  pro  tunc. 

112.  When  the  complainant  died  after  the 
entry  of  an  appeal  from  the  decision  of  the  vice- 
chancellor,  and  after  the  cause  was*  ready  for  a 
hearing  on  the  appeal,  but  the  fact  of  his  death 
being  unknown  to  the  coansel,  the  cause  was 
afterwards  heard  and  decided  by  the  chancellor 
upon  the  appeal ;  held^  that  the  .decree  upon  the 
appeal  might  be  entered  nane  pro  iune^  as  of  a 
day  previous  to  the  death  of  tne  coraplainafft, 
and  after  the  entering  of  the  appeal.  Vroom 
V.  Ditmas^  5  Paige,  538. 

113.  The  Appellate  Court  ought  not  to  pro- 
ceed to 'the  hearing  of  a  cause  upon  appeal, 
afti^  the  fact  of  the  death  of  one  of  the  parties 
is  known,  until  the  suit  is  revived,  nnless  It  is 
heard  with  the  consent  of  those  who  have  suc-^ 
eeeded  to  the  rightb  of  the  deceased  party.  Ibid. 

(g)  Cf  tike  eqtpeal  bortd. 

114.  Where  two  orders  are  made  and  entered 
in  a  cause  on  the  tame  day,  one  of  which  suIh 


stantially  embraces  the  oilier,  and  the  defendant 
appeals  from  both  orders,*  only  one  appeal  ahd 
one  appeal  bond  are  necessary.  Gregory  v. 
Dodge^  3  Paige,  90. 

115.  The  practice  pf  entering  distinct  orders 
in  a  'cause,  where  several  directions  are  given 
at  the  same  tiuie,  with- a  view  of  increasing  tlie 
costs,  or  rendering  several  appeals  necessary, 
ia  not  to  be  encoutaged.  -Ibid. 

116.  A  suit  brought  to  compel  the  defendant 
to  accouitt  for,  and  pay  over  Xo  the  complainants, 
a  balance  alleged  to  be  due  on  certain  joint 
dealings,  comes  within  the  eighty-seventh  sec- 
tion of  the  title  of  the  revised  statutes  relative  to 
writs  of  error  and  appeals ;  and  upon  an  appeal 
from  <n  interlocntoi^  ord^r  in  such  so  it,  the 
Court  may  require  the  doing  of  sUch  other  aels 
and  things  by  the  appellant  as  is  specified  in 
that  sectfon,  to  make  the  appeal  operate  as  a 
stay  of  proceedings.    Ibid.. 

117»  in  all  the  cases  coming  within  Chat  sec- 
tion of  the  statute,  the  making  the  depoeite  or 
giving  the  bond  as  required  by  the  eightieth 
section,  and  the  filing  the  certificate  of  the  vice- 
chancellor,  as  required  by  the  one  hundred  and 
sixteenth  rule,  will  stay  the  proeeedings  under 
the  order  appealed  from  in  the  first*  instance ; 
but  the  respondent  may  afterwards  apply  to  the 
Court  for  an  order  requiring  the  appellant  to 
give  the  further  security  specified  in  tkie  eighty- 
seventh  section.    Ibid. 

118.  On  an  appeal  from*  a  decree  or  order 
of  a  vice-chancellor  to  the  chancellor,  or  from 
the  Court  of  Chancery  to  the  Court  of  Errorst 
if  a  bond  is  griven  instead  of «  deposite  of  moneyt 
two  responsible  sureties  at  least  must  unite 
with  the  appellant  in  the  bond.  Van  Wezel  v. 
Van  Wezel  3  Paige,  38. 

119.  If  the  oilier  who  approves  of  the  se- 
curity does  not  know  that  the.  sureties  offered 
.are  responsible,  it  is  his  duty  to  examine  them 
as  to  the  nature  of  their  property  and-  the  place 
of  their  residence,  and  io  require  ihem  to  iustify 
in  at  leest  double  the  penalty  of  the  bond ;  and 
he  should  also  annex  the  affidavit  of  justification 
to  the  bond,  and  require  it  to  be  filed  therewith. 
Rid. 

130.  Upon  an  appeal  from  the  chancellor  or 
vice-chancellor,  it  is  not  necessary  that  the  ap- 
pellant elhould  himself  execute  the  appeal  bend; 
It  is  suflicient  if  the  bond  is  executed  by  two 
sufficient  sureties.  North  American  Coal  Com^ 
pany  v.  Dyett^  4  Paige,  .373. 

131.  The  sureties  in  an  appeal  bond  must 
each  be  worth  double  the  amount  of  the  penalty 
of.  the  bond .  And  the  officer  approving  the  bond 
should  in  his  certificate  of  approval  certify  that 
he  approves  of  the  sureties  named  in  the  bond, 
and  that  each  of  them  is  worth  double  the  pe- 
nally of  the  bond  over  and  above  all  debts  and 
responsibilities.  -  Eldridge  v.  Ho/well^  4  Paige, 
457. 

133.  Upon  an  appeal  from  an  order  or  decree 
of  a  vice-chancellor,  the  chancellor  may  author- 
ice  an  amendment  of  the  appeal  bond  either  as 
to  the  amount  or  as  to  the  approval  thereof. 
Rid. 

183.  The  Appellate  Court,  under  the  provisions 
of  the  revised  statutes,  with  the  assent  of  the 
obligordy  ms^  amend  the  appeal  bond  in  matters 
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of  tubfttanee,  as  by  adding  the  names  of  other 
sateties,  iirhere,by  mistake  or  through  inadtert- 
ence,  the  requisite  number  of  sureties  have  not 
joined  in  bond.    PotUr  v.  Baker^  4  Paige,  290. 

134.  The  assistant  register,  or  a  clerk  of  the 
Court,  is  not  authorized  to  approve  of  the  ap- 
peal bond,  upon  an  appeal  entered  with  the 
register.  The  bond  must  be  approved  of  by  a 
y ice-chancellor  or  injunction  master,  or  by  the 
officer  of  tiie  Court  in  whose  office  the  appeal 
is  entered.     Bttgera  v.  Palter son^  4  Paige,  450. 

125.  When  the  whole  fund  which  is  the  sub*, 
ject  of  litieation  is  in  Court,  and  a  decree  i» 
made  directing  its  payment  to  one  of  the  parties, 
from  which  decree  tbe  adverse  party  appeals, 
it  is  not  necessary  for  the .  appellant  to  give  s^ 
curity  for  the  payment  of  the  money  which  i» 
in  Court,  in  oraer  to  make  the  appeal  a  stay  of 
proceedings.  .City. Bank  y.  Bangt^  4*  Paige,, 
S85. 

136.  A  decree  ororderf-directingthe  appellant 
to  pay  costs  to  the  adverse  paHy,  is  ^  decree 
directing  the  payment  of  iponey  within  the 
meaning  of  the  statute ;  and  to  make  the  appeal 
a  stay  df  proceedings  so  far  as  relates  to  the 
collection  of  such  cost9,  a  bond  must  be  given 
to  the  adverse  party  in  double  the  amount  of 
the  costs,  either  separately,  or  in  connexion 
with  the  usual  appesu  bond.    Ibid, 

137.  Where  the  costs  awarded  la  the-adverse 
party  have  not  been  taxed  at  the  time  of  enter- 
ing an  appeal,  if  the  appellant  wishes  to  stay 
the  proceedings  for  the  collection  of  such  costs, 
the  officer  v^ho  approves  the  bond  for  tbe  stay 
of  preceedings  sliould  fix  the  penalty  at  such 
sum  as  he  shall  consider  to  be  at  least  equal  to 
double  the  probable  amount  of  the  costs,    Bnd* 

138.  It  is  no  objection  to  the  validity  of  «n 
appeal  bond,  that  one  of  the  sureties  therein  is 
the  solicitor  of  the  appellant.  JStudweii  v. 
Palmer,  5  Paige,  57. 

139.  The  form  of  a  security  to  be  given  upon 
an  appeal  from  a  vice-ehanoellor  being  regu- 
lated by  a  rule  of  the  Court,.and  not  by  statute, 
the  approval  of  the  appeal  bond  by  the  register, 
insteau  of  the  clerk  of  the  vice-chancellor  with 
whom  the  appeal  is  entered,  is  a  mere  irregu- 
larity, which  will  be  considered  as  waived,  if 
the  adverse  party  does  not  appl^  to  the  chaiV' 
eel  lor  to  dismiss  the  appeal  within  a  re^onable 
time  aiWr  notice  of  such  irregularity.  HawUy 
T.  Bennett f  5  Paige,   104 

(c)  Of  appeals  from  turrogate&» 

130.  Upon  appeals  from  surrogates  under  the 
act  of  the  81st  of  March,  1833,  this  Court  is  to 

Eroceed  as  the  late  Court  of  Probates  might 
ave  proceeded,  and' as  right  and  justice  shall 
require.    Fanderheydeny.Iieid,  1  Hopk.408. 

131.  There  are  nf^- records  of  the  late  Court  of 
Probates,  showing  what  •  cour&e  that  Court 
would  or  might  have  taken,  in  the  case  of  a  con- 
tested and  doubtful  question  of  the  sanity  of  a 
testator.    IbitL 

133.  Both  the  Court  of  Probates  and  the  Pr^ 
rogrative  Court  of  the  colony  were  formed  upon 
the  model  of  the  Ecclesiastical  Courts  of  Eng- 
land as  to  the  subjects  of  theif  jurisdiction ;  but 
it  does  not  appear  that  they  were  .bound  to  fol- 
low the  practice  of  those  Courts*    IM, 


133.  This  Court,  having  the  like  jurisdictioD, 
may  exercise  it  by  such  methods  of  proceedings 
as  are  usual,  and  not  forbidden  by  the  constitu- 
tion and  laws.    Ibid, 

134.  The  constitution  does  not  prohibit  & 
common  law  proceeding  in  :ad  of  those  Courts 
whiph  are  not  bound  to  proceed  according  to  the 
common  law.    Ibid, 

135.  According  to  the  course  of  the  civil 
law  in  cases  of  appeal,  the  cause  is  reheard  at 
large,  and  new  testimony  may  be  introduced. 
Ibid. 

136.  If  this  appeal  had  been  to  the 'Court  of 
Probate,  the  judge  of  that  Court  might  either 
have  decided  the  facts  himself,  or  have  called  to 
his  aid  the  verdict  of  a  jury.    Ibid. 

137«  This  Court,  on  such  appeals,  must  he 
governed  by  the  laws  and  principles  of  decision 
which  governed  the  Court  of  Probates ;  but  as 
to  metlMds  of  preoeeding,  it  may  follow  its  owa 
practice.    Jbid.  . 

138.  This  Court,  now  haying  jiirisdiction  of 
wills  of  personal  goods,  and  also  of  wills  of 
lands,  may  most  fiuy  proceed  in  the  same  man- 
ner in  both  cases.    Ibid. 

139.  Iir  an  appeal  from  a  surrogate^'s  decree 
to  the  late  Court  of  Probates,  the  judge  of  that 
Court  might  either  have  decided  the  tacts  him- 
self, or  have  .called  to  his  aid  the  vordict  of  a 
jury.>  Ibid. 

140.  The  Court  on  such  appeals 'must  be  eo- 
veroed  by  the  laws  and  principles  of  decibion 
which  governed  the  Court  of  Probates }  but  as 
to  the  methods  of  proceedixtg,  it^may  follow  its 
own  practiook    Ibid. 

141.  When  a  decree  of  a  surrogate  is  reversed 
by  this  Court  for  particular  errors,  and  a  jast 
cause  of  action  nevertheless  appears,  this  Court 
will  retain  the  cause,  and  proceed  as  may  be  re- 
quisite to  attain  the  justice  of  the  case.  Fan 
Wyek  V.  JHUv,  1  Hopk.  553. 

143.  The  thirty  days  within  which  an  appeal 
fVom  the  decree  or  sentence  of  a  surrogate  to 
the  Court  of  Chancery  must  be  entered,  is  to  be 
computed  from  the  time  the  same  is  pronounced, 
and  not  from  the  service  of  a  copy  thereof.- 
Bay  v.  Van  Henssetuer,  1  Paige,  433. 

143.  Upon  an  appeal  from  the  sentence  of  a 
surrogate  disallowing  a  will,  the  Court  of 
Chancery  will  not  change  the .  wpellant,  he 
being  the  executor  who  propounded  the  will 
befoiB  the  somite,  by  substituting  tlie  leg»- 
tee,  in  order  to  give  the  legatee  the  benefit  of 
the  erecutdr*s  testimony  in  iav^ur  of  Uie  will. 
Scr^mer  v.  WiUiamt,  1  Paige,  550. 
'  144.  A  decree  of  a  surrogate  upon  .an  account 
taken  against  an  administrator,  made  on  the  ap- 
plication of  one  -or  more  creditors  of  tlie  estate, 
out  without  citing  the  next  of  kin  of  the  intes- 
tate, is  not  a  decree  for  the  final  settlement  of 
the-  account  of  the  admiai«trator f  andean  ap- 
peal therefrom  must  be  made  within  thirty  days 
after  the  entry  cf  the  decree.  Bronson  v.  fVard^ 
3  Paige,  169. 

145.  Where  an  appeal  from  a  sentence  or  de- 
cree of  a  surrogate  is  not  entered  within  the. 
time  limited  for  that  purpose  by  the  statute, 
the. Court  of  Chancery,  acting  as  an  Appellate 
Ooort,  csA  afford  no  relief  to  the  appcUaat. 
Ibid.  ,      ^ 


ASSIGNMENT— BANKING. 


77 


146.  If  the  appellant  from  a  snnrogate's  deci- 
sion neglects  to  file  bis  petitioxi  of  appeal,  and 
to  procare  the  transcript  within  the  time  pre- 
ecribed  by  the  118th  rule,  the  appeal  will  be 
dismissed,  unless  the  delay  is  satisfactorily  ac- 
counted for.    Ibid. 

147.  An  appeal  from  the  sentence  or  decree 
of  asorrogate,  duly  entered  in  the  Court  below, 
suspends  all  proceedings  by  the  surrogate  upon 
such  sentence  or  decrees  until  the  Appellate 
Court  authorizes  proceedings  thoreoa,  although 
the  appellant  neglects  to  file  his  petition  of  ap- 
peal u)  the  Court  of  Ghaneery  Within  the  fifteen 
days  allowed  tor  that  purpose  by  the  U8th  nlle. 
UaUey  ▼.  Van  Jmrtngej  4  Paige,  379. 

148.  If  the  appeal  is  waived  by  the  nefflect 
of  the  appellant  to  file  his  petition  of  append,  or 
if  a  party  who  is  interested  in  Uie  sentence  t)r 
decree  appealed  from  is  not  made  a  party  to  the 
petition  of  appeal,  the  proper  remedj  is  by  an 
applicatioD  to  the  chancellor  to  dismiss  the  ap- 
pt  al,  or  for  leave  to  proceed  in  the  Court  below, 
notwithstanding  the  appeal.    Jl»d. 

1 19.  The  petition  ot  appeal  may  he  filed  in 
the  CoQit  of  Chancery  before  the  transcript  of 
the  proceedings  before  the  surrogate  is  returned 
znd  filed ;  hut  the  respondents  cannot  be  com- 
pelled to  answer  the  petition  -until  the  transcript 
js  returned  by  the  surrogate*    Ibid. 

150.  Upon  appeal  from  a  sunogate,  the  mode 
of  oompeUing  a  return  of  the  transcript,  or  of 
correcting  any  omissions  or  imperfections  there- 
in, is  by  order  and  by  attachment  for  disobe- 
dienoe  to  the  same,  in  conformity  with  the  prac- 
tice of  the  Court  of  Chancery  in  similar  oases. 
///iV. 

151.  Upon  an  appeal  to -the  chancellor  front 
the  sentence  or  decrto  of  a  surrogate,  the 
papers  and  proceedings  in  the  Court  of  Chan- 
cery, after  the  petition  of  apped  has  been  filed, 
must  be  entitled  in  the  app^  cause.  Gardner 
▼.  Gardaer^  5  Paige,  176. 

15S.  No  p«raon  is  considered  a  party  respond- 
ent in  a  petition  of  appeal  who  is  not  named 
therein,  viA  called  l^>on  by  Uie  prayer  of  the 
petition  to  answer  the  same.    Ibid. 

153.  If  u  party  to  the  proceedings  before  the 
sunogate,  and  whose  interests  are  afifected  by 
tiie  appeal  to  the'^^hancellor,  is  not  made  a  party 
to  the  petition  of  appeal,  he  may  appl^  to  the 
chancellor  to  dismiss  the  appeal  as  to  him,  with 
costs,  so  far  as  h  stays  the  proceedings  in  the 
Court  below  to  his  injury.     Ibid. 


apply  under  the  act  relating  to  volnntaiy  as- 
signments, fee,  when  he  had  been  committed 
for  an  ordinary  contempt,  after  haying  been 
brought  up  on  an  atCichmentt  .  Quwre.    Ibid. 

157.  Voluntaty  assignees  are  not  entitled  to 
charge  a  commission,  except  under  express 
agreement;  still,  it  would  seem,  that  in  some 
cases  a  compensation,  on  the  ffround  of  quan" 
ium  meruit,  would  be  just.  Jewett  y.  Wood* 
ward,  1  Edw.  195. 

158.  It  seems,  that,  generally,  the  best  way 
to  get  at  the  amount  of  compensation  to  be 
allowed  to  an  assignee  under  a  trust  deed,  will 
be  to  inauire  the  yalue  of  his  senrices,  and  the 
length  or  time  employed,  and  fix  the  amount 
by  way  of  saljuy,  or  by  a  /mt  diem  allowance. 
Ibid. 
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154.  A  party  who  is  at  once  taken  into /cus- 
tody, under  a  precept  issuing  out  of  this  Court, 
ff>r  a  contempt  in  not  paying  money  pursuant  to 
an  order,  is  entitled  to  apply  for  his  discharge, 
onder  the  laW  relating  to  yoiuntary  assignments 
by  a  debtor  imprisoned  in  execution  in  ciyil 
case*.  (»  R.  S.  31.)  Van  Wezel  v.  Van  Wezd, 
I  Edw.  113. 

155.  A  precept  to  commit  to  prison  i)nder  Ae 
statute  relating  to  proceedings  tor  contempt  (S 
R«  S.  534,  {  4.)  is  an  execution.    Ibid. 

156.  Whether  a  party  would  be  entitled  to 


V.  BJiNKING. 

159.  Alh  questions  concerning  the  possession 
or  forfeiture  of  chartered  rights  belong  to  the 
Courts  of  law,  exclusively  of  the  Courts,  of 
Equity.  Momey-general  y.  BaiJc  of  Niagara. 
1  Hopk.  354. 

160.  This  Court  will  not  sustain  a  hill  in  aid 
of  any  information  in  the  nature  of  a  quo  war' 
ranto  filed  in  the  Supreme  Court.    Ibid. 

161.  The  exercise  of  banking  privileges  with- 
out authority  is  not  a  nuisance  in  Sie  legal 
sense  of  that  word.    Ibid. 

168.  The  mere  omission  by  a  corporation  to 
exercise  its  power  does  not,  of  itself,  work  a 
forfeiture  in  its  charter.    Ibid. 

163.  If  a  bank  should  continue  its  operations 
while  insolvent,  or  if  it  should  buy  up  its  own  ' 
notes  at  a  discount,  those  circumstances  would 
not  authorize  the  interference  of  this  Court,  to 
restrain  the  operationa  of  the  bank  by  injunc- 
tion.   Ibid. 

164.  Upon  an  application  for  an  injunction 
against  a  baiA,  under  the  act  of  the  21st  of 
April,  1825,  concerning  fraudulent  bankruptcies 
by  incorporat€|d  companies,  the  proof  may  be 
summary.  j3tlomey*general  y.  iank  ef  Che 
nango,  1  Hopk.  598. 

165.  An  affidavit  of  the  complainant,  that  he 
believes  his  statements  of  the  acts  or  defaults 
of  the  bank  ^  be  true,  is  not  sufficient  proof. 
Ibid. 

166.  The  aet  incorporating  the  Commercial 
Bank  .of  Albany  appointed  commissioners  to 
receive  subscriptions;  but  made  no  provision 
for  SA  excess  or  subscription  beyond  the  capital 
stocks  The  subscription  greatly  exceeded  the 
prescribed  amount  of  capital  stock,  and  the 
commissioners  made  large  subscriptions  for 
themselves  after  an  amount  eoual  to  the  capital 
stock  had  been  subscribed  oy  others.  The 
commissioners  proceeded  to.  apportion;  they 
wholly  excludeq  the  complainants  and  other 
subscribers;  they  allotted  shares  of  stock  to 
themselves  and  others,  as  they  thou^t  expe- 
dient, and  they  thus  made  a  distribution  of  the 
stock,  without  observing  any  rule  founded  on 
rights  acquired  by  subscription.    Ibid, 

167.  Where  discretionary  power  is  expressly 
conferred  on  subordinate  agents,  it  must  prevail ; 
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and  nothing  less  than  fraud  will  violate  its 
exercise.    Ibid^ 

168.  Where  the  power  of  such  agents  is 
raised  hy  implication,  it  is  subject  to  the  super- 
yisfon  of  law  both  for  frayd  and  for  error.  A 
power  to  remove  the  excess  of  these  subscrip- 
tions results  by  implication.  This  power  be- 
longs in  the  first  instance  to  the  commissioners ; 
and  if  they  exceed  their  authority  or  violate 
their  private  rights,  then  to  the  Courts*  Meads 
▼.  Wdlkeri  1  Hopk.  587. 

169.  These  eommissionere  are  trustees ;  and 
are  subject  to  the  principles  which  prohibit  a 
trustee  from  exercising  his  trust  for  his  own 
benefit.     Ibid. 

170.  Every  subscriber  acquired,  by  subscrip- 
tion and  payment,  some  right.    Ibid. 

171.  No  method  for  the  reduction  of  these 
subscriptions  being  prescribed,  no  particular 
rule  for  that  purpose  is  to  be  inferred ;  but  tlie 
exercise  of  the  power  to  reduce  must  bd  reason- 
able and  equitable,  and  not.  merely  arbitrary. 
Ibid. 

172.  The  rule  for  reducing  subscriptions, 
established  by  the  Act  of  Congress,  in  tltie  case 
of  the  existing  Bank  of  the  United  States,  is 
highly  equitable,    fhid. 

173.  The  commissioners  having  in  this  case 
allotted  to  themselves  and  their  copartners 
about  two-fifths  of  the  capital  stock,  and  having 
wholly  excluded  the  complainants ;  the  distri- 
bution, though  not  fraudulent;  must  be  rectified. 
Ibid. 

.  174.  But  the  Court  laid  down  no  precis^ 
rule  for  the  distribution  of  this  stock ;  it' being 
sufficient,  upon  this  motion  to  di^lve  an  injunc- 
tion, to  adjudge  that  the -complainants  are  enti- 
tled to  some  stock  in  virtue  pf  tiipir  siibslcrip- 
tions.    Ibid, 

175.  Whenever  a  bank  becomes  insolvent, 
and  unable  to  pay  its  debts,  the  act  of  April, 
1825,  (Sess.  laws  of  1825,  cb.  325,  sec.  17.) 
makes  it  tiie  duty  of  the  attomejr-general  to 
apply  to  tlie  Court  of  Chancery  for  an  injunc- 
tion against  the  ofHcers  of  the  corporation,  to 
restrain  them  from  exercising  any  .of  the  corpo- 
rate franchises,  and  for  the  appointment  of  a 
receiver  to  take  charge  of  the  property  and 
effects  of  the  institution,  and  to  collect  and  dis- 
tribute the  same  among  its  fair  and  honest 
creditors.  Motney-etnerai  v.  Aank  cf  Columbia^ 
1  Paige,  611. 

176.  An  information,  verified  by  the  oath  of 
the  attorney-general,  setting  forth  that  tlie 
bank  had  stopped  payment,  that  a  large  amount 
of  its  bills  were  notoriously  in  circumtion,  and 
that  it  was  reputed  to  be  insolvent ;  and  accom- 
panied by  the  f\irther  statement  of  the  attorney- 
general,  under  oath,  that  he  believed  the  bank 
was  insolvent,  is  auflicient  to  authorize  the 
Court  to  grant  an  injunction,  and  appoint  a  re- 
ceiver, where  there  is  no  denial  by  thcf  corpora- 
tion of  the  facts  stated  in  the  information. 
Ibid. 

177.  Where  a'  peraon  obtains  money  from  a 
bank  by  an  improper  and  fraudulent  overdraw- 
ing of  his  account,  and  Ute  money  thus  obtained 
is  placed  in  the  hands  of  a  third  person,  who 
has  notice  of  the  fraud  before  he  parts  with  the 
-noney,  or  pays    any  valuable    consideration 


therefor,  the  latter  eai)not  retain  the  money  as 
against  the  bank.  Mtckanica^  Bank  r.  Lery^ 
3  Paige,  606. 

178.  Tlie  president  of  a. corporation  is  not, 
by  virtue  of^  his  office,  authorized  to  draw 
clucks  for  the  moneys  of  the  corporation  de- 
posited in  a  bank,  unless  by  the  established 
usage  of  the  place  where  the  operations  of  the 
company  are  carried  on,  the'  presidents  of 
such  corporations  are  in  the  practice  of  drawing 
such  checks  without  any  special  Authority  Tor 
that  purpose.  Falion  Bank  v.  iVl  Y,  arid  Hkanm 
Catial  Ommanff,  4  Paige,  127. 

179.  Wnere  by  the  negligence  of  the  direct- 
ora  or  agents  of  a  corporation,  the  corporate 
fimds  were  deposited  in  a  bank  in  such  a  main 
ner  as  to  mve  the  oncers  of  tiie:bank  reason  to 
suppose  'me  deposit  w^s  made  by  the  jnesideiit 
of  the  corporation,  who,  at  the  ^am^  time,  left 
his  signature  in  the  bank  as  that  upon  which 
the  money  was  to  be  ^raWn  out ;  ahd  the  officoa 
of  the  bank  afterwards  paid  out  the  money  on 
his  check,  under  a  supposition  that  he  had  au- 
thority to  draw  for  the  same^  hefd^  that  the 
bank  was  not  liable  for  the  loss  sustained  by 
the  corporation  from  the  misappiication  of  such 
funds  by  their  president.    Ibid. 

180.  The  directors  or  trustees  of  a  corpora- 
tion, when  assembled  as  a  board,  are  the  g^^ieral 
agents  of  the  corporation ;  and  notice  to  diem 
when  so  assembled  is  notice^  to  their  suocesaors 
and  to  the  corporation.  But  notice  to  an  indi- 
vidual director,  who  has  no  duty  to  perform,  in 
relation  to  the  subject-matter  of  Such  notice,  is 
not  a  good  constructive  notice  to  the  corporation. 
Ibid. 

181.  Under  the  act  of  Incorporation  of  ♦*The 
President,  Directors,  and  Company  of  the  Jersey 
Bank,"  the  service  of  proeetfs  upon  the  vortooriH 
tion  only  was  not  sufficient  to  authorise  a  Court 
in  the  state  of  New  Jereej  to  -give  JQ^kiment 
against  the  president  and  directora  of  ^e  bank, 
in  their  individual  capacity,  for  the  debts  of  the 
bank,  under  the  provision  of  the  aet  making 
them  peraonally  liable,  if.  the  debt  could  not  hh 
collected  out  of  the  corporate  estate.  To  au- 
thorize the  entory  of  a  jud^rment  aealnst  the 
president  and  directora  individually,  me  prooeea 
must  be  sued  out. against  them^  and  most  be 
served  upon  them  peraonally.  Cunningham:  v, 
Pc//,  5  Paige,  607i 


VI.  BANKRUPT. 

1813.  Where  a  Britiab  subject,  being  indebted, 
lefl  England,  and  while  on  his  voyage  to  this 
country,  and  before  h6  arrived  here,  he  was, 
under  the  laws  of  Great  Britain^  declared  a 
bankrupt,  and  provisional  assignees  were  ap- 
pointed;  it  was  heldi  that  the  assignment  to 
euch  assignees  divested  the  title'  of  the  bank- 
rupt to  the  pereonal  property  brought  with  liim 
to  this  country.  Fkstoro  v.  Abraham^  1  Paige, 
336. 

183.  And  an  injunction  will  lie,  upon  the  ap- 
plication of  such  assignees,  to  restoain  a  third 
person  from  delivering  the  goods,  to  the  bank- 
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.rnpt,  and  also  to  lestrain  the  latter  from  receiy- 
b^  or  prosecuting  for  the  same.    Ihid. 

184.  And  the  commencement  of  suits  against 
the  bankrupt  by  his  creditors  in  the  Courts  of 
conunon  law,  will  not  defeat  the  effect  of  the 
assignment  to  his  assignees.    Ibid* 


i 


vn.  xummcEiLOR. 


165.  The  chancellor,  being  a  stockholder  in 
a  coiporation,  caiinot  do  any  judicial  act  in  a 
cause  in  which  that  eorporation  is  a  party, 
a]thoQgfa  he  is  not  personally  a  party  to  the 
record,  ffathington  Int.  Co,  r.. Price,  1  Hopk.  1. 

186.  fai  sncb  case  the  cduse  is. to  be  heard 
before  the  chief  justice  sitting  in  equity.    Ibid. 


VIIL  COJS'STITUTIONAL  LAW. 

87.  Navigation  is  subject  to  the  control  of 
the  lawa  of  the  United  States,  not  directly,  as 
sccfa,  but  only  as  an  instrument  of  commerce, 
or  aa  ian  object  of  taxation.  North  River  Steam" 
boat  Company  v.  Livingston^  1  Hopk.  149. 

168.  Laws  of  the  United  States,  having  a 
complex  operation  npon  revenue,  commerce,  and 
navigation,  are  to  be  construed  with  reference 
to  the  main  object  of  those  lawff,  under  some 
one  of  the  powers  granted  to  Congress,  and  to 
the  aoestioD,  whether  they  are  intended  direct 
regoiationa  either  of  revenue  or  of  commerce; 
or,  ivbether  they  efiect  either  of  those  objects 
in  a, consequential  and  indirect  manner  only. 
IbicL 

189.  The  act  of  1793,  reg<lla ting  the  coast- 
ing trade,  is  a  body  of  provisions  resting  in 
some  measure  upon  each  ot  the  difierent  powers 
of  Congress  to  collect  duties  and  imposts,  to 
legalate  commerce  with  foreign-  nations,  and  to 
regulate  commerce  among  the  states.*  Ibid,  ■ 

190.  One  great  object  of  that  law  yras  to 
ron6oe  the  coasting  trade  to  vessels  owned  by 
citixeas  of  the  United  States,  and  to  exclude 
foreign  navigation.  '  IbifU 

191.  The  eoastin^  trade  may  be,  and  is,  car^ 
ried  od,  both  by  registered  vessels  which  have 
no  license  and  by  vessels  enrolled  and  licensed ; 
but  the  duties  are  so  regulated  as  to  confer  an 
advantage  on  the  latter;  and  this  advantage, 
together  with  the  exclusion  of  foreign  vessels, 
is  the  privilege  intended  by  law  in  favour  of 
Ucenaea  veesds.    Ibid, 

19^  The  enjoyment  of  this  privilege,  the 
security  of  the  tonnage  duty  to  government,  and 
the  gnarding  of  the  revenue  agtiost  evasion,  are 
the  object  of  ^e  laws  for  the  regulation  of  li- 
censed vessels.  But  these  regulations  are  limita- 
tions of  a  pre-existing,  right,  and  not  a  grant  of 
any  right  or  authority  to  carry  on  the  coasting 
trade.    Ibid, 

193.  Registered  vessels  which  have  no  li- 
eense  participato  in  this  trade.    Ibid, 

194.  Whet  is  the  coasting  trade  is  not  in 
terms  defined  by  these  laws,  nor  in  the  license; 
and  the  definitiott  is  only  to  be  gathered  from 
the  restrictions  in  the  laws.  But  it  is  a  trade 
the  right  to  which  was  not  given  by  those 


laws ;  the  right  was  perfect  before,  and  is  only 
regulated  by  them.    Ibid, 

.195.  Laws  for  the  collection  of  revenue  do 
not  give  rights  except  to  the  government.  On 
the  citizens  they  operate  as  restrictions.    Ibid, 

196.  The  law  regulating  the  coasting  trade, 
considered  as  operating  to  eonfine  the  naviga- 
tion to  citizens,  and  to  protect  the  revenue,  is 
not  in  conflict  with  the  exclusive  grant  made  by 
this  stato  to  Livingston  and  Fulton  for  navi- 
gating steam  vessels.  Those  steam  vessels  are 
equally  subject  to  the  regulations  of  the  coast- 
ing trade.    Ibid, 

197.  So  far  as  the  lew  regulating  the  coast- 
ing trade  rests  upon  the  power '  to  regulate 
commerce  among  the  states,  it  is  inoperative  as 
regards  the  internal  commerce  of  each  state ; 
and  the  exclusive  grant  to  Livingston  and  Ful- 
ton being  now  reduced,  by  the  decision  of  the 
Supreme  Court  of  the  United  States,  to  the 
limits  of  the  purely  internal  commerce,  there  is 
no  longer  any  collision.    Ibid. 

198'.  State  laws  operating  directly  upon  le- 
gitimate subjecto  of  state  regulations,  but  which, 
at  the.  same  time,  indirectly  and  consequenr 
tially  ^ffegt  other  states,  do  not,  therefore,  so 
affect  the  commerce  among  the  states  as  to  en- 
croach upon  the  powers  of  Congress  to  regulate 
that  commerce.    Ibid. 

199.  But  if  the  law  regulating  the  coasting 
trade  is  eonsidered  as  a  revenue  law,  it  may 
then  operate  for  that  ipurpose  upon  the  purely 
internal  trade ;  and  if  it  afiecte  commerce  among 
tlie  states,  it  is  only  indirectly  and  consequen- 
tially.   Ibid. 

200.  And  thus  understood,  it  is  not  incom- 
patible with  any  stato  law  which  may  operate 
upon  the  trade  at  the  same  time,  and  neither 
excludes  the  other.  Steam  vessels  may  navi- 
gate under ihe  exclusive  grant;  but  they  must 
also  conform  to  the  laws  of  the  United  States. 
Ibid. 

201.  The  right  to  navigate  from  stete  to 
state  undet  the  laws  of  ^he  United  States,  and 
the  exclusive  right  to  navigate  from  port  to 
port  within  this  state  under  the  state  grant, 
must  both  have  effect  so  far  as  they  are  com- 
patible ;  and  when  not  so,  the  state  right  must 
yield.    Ibid. 

202.  A  steam  vessel  having  a  license,  and  en- 
tering this  state  from  another  state,  may  proceed 
tovany  port  in  this  state,  and  may  depart  from 
any  port' in  this  state  to  another  state;  and  in 
either  case^may  touch  at  any  intermediate  port 
in  this  state.    Ibid, 

203.  The  navigation  which  thus  remains 
subject  to  the  state  ^nt  is  not  affected  by  the 
Itmita  of  revenue  distrtcto;  nor  by  the  regula- 
tions regarding  ports  of  entry  and  deliverer  •  Ibid. 

204.  The  termini  of  the  voyage  fix  ita  charac- 
ter as  respecta  ita  being  subject  or  not  to  the 
state  grant,  and  thus  a  steam  vessel,  by  touch- 
ing at  a  port  in  another  state,  may  be  enabled 
to  continue  her  irayage  within  the  state ;  and  the 
intention  with  which  such  vessels  may  have 
touched  at  the  port  of  the  other  state  cannot 
destroy  her  absolute  right  thns  to  navigate 
within  this  state\    Ibid, 

205.  In  this  case  the  defendant's  steam  ves-> 
sel,  the  Olive  Branch,  having  touched  at  the 


so 
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city  of  Jersey,  and  landed  groods  and  passen- 
gerSf  had  a  right  to  proceed  from  theae^  to 
any  pori  in  this  state;  and  thoorh  the  waters 
of  the  Hudson  to  the  shore  of  New  Jersey  are 
within  this  state,  yet  touching  there,  and  so 
trading,  are  an  intercourse  in  the  only  manner 
there  practicable,  and  the  case  is  silkbstantially 
a  case  of  navigaUon  from  state  to  state.    Ibid. 

308.  A  state  cannot  pass  any  law  which 
alters  or  amends  the  charter  of  a  private  corpo- 
ration, without  the  consent  of  Such  corporation. 
APLaren  v.  Petmingtonj  1  Paige,  lOS. 

207.  But  a  law  altering  the  remedy  of  one  of 
the  parties  to  a  contract  is  constitutional  and 
talid.    Snd, 

308.  Where, .  howerer,  a  state  Le^slature 
reserves  to  itself  in  the  very  charter  it  grants 
to  a  private  corporation,  the  right  of  altering, 
amending,  or  re^ealinf  the  aotof  incorporation, 
a  subsequent  repeal  of  such  act -of  incorporation 
will  be  valid  and  constitutional.    Ibid* 

209.  Such  a  reservation  in  the  charter  of  a 
corporation,  upoi^  common  law  -  principles, 
would  not  be  a  condition  repugnant  to  the  grant, 
but  a  limitation  of  the  grant*    Ibid. 

31 0«  Where  a.  state  Leffislature  repealed  an 
act  of  incorporation  contaming  a  reservation-  of 
the  right  of  repeal,  it  will  not  be  presumed  this 
right  was  improperly  or  unoonstitutioDally  ex- 
ercised.   Ibid.  '        ' 

311.  Acts  anthorizinff  railroad  companies  to 
take  private  property  for  the  purposes  of  the 
road,  upon  the  payment  of  a  fair  compensation, 
Are  constitutional,  JBeekman  v«  The  Saraioga 
and  Sckeneetady  -Railroad  Company^  3  I^aige,  45. 

813.  The  mode  of  tocertaming  the' damages 
of  the  owners  of  the  laad  taken  iw  the  road,  by 
commissioners  appointed  by  the  LeeislatUfe  or 
the  governor^  is  not  repugnant  to  the  constitu- 
tion.   Ibid. 

313.  The  provision  of  the  stale  constitution 
which  declares  that  the  right  of  the  trial  by 
Jury  in  all^eases  in  which  it  has  heretofore  been 
used  shall  remain  inviolate  for  ever,  relates  to 
the  trials  ofissues  of  fact  in  civil  and  criminal 
eases  in  Courts  of  justice.  .  Ibid. 

314.  The*  eminent  domain  remains  in  the 
government,  or  in  the  aggregate  body  of  the 
people  in  their  sovereign  capacity,  ahd  the  go- 
vernment of  the  people  can  resume  the  posses- 
sion of  private  property,  not  only  where  the 
safety,  but  also  where  the  interest  or  even  the 
convenience  of  the  state  is  concerned ;  as  where 
the  land  is  wanted  fbr  a  road,  canal,  or  other 
public  improvement.    Ibid. 

315.  The  only  restrictbn  upon  the  power  of 
the  people  to  resume  the  possession  of  property 
for  the  purpose  of  an  internal  improvement,  in 
which  the  public  or  the  inhabitants  of  any  par- 
ticular section  of  the  state,  a»  citizens  merely, 
have  an  interest,  is  that  the  property  cannot  be 
token  for  such  purpose  without  just  compensa- 
tion to  the  owner,  and  in  the  mode  prescribed 
bylaw.     Ibid. 

316.  It  belongs  to  the  Legislature  to  determine 
whether  the  benefit  to  the  public  from  such  im- 
provement m  of  sufficient  importance  to  Jostify 
"•^eir  exercise  of  the  right  of  eminent  domain, 

hns  interfering  with  the  private  rights  of  in- 
^uals.    Ibid, 


217.  In  cases  of  public  improvements,  from 
which  a  benefit  would  result  to  the  public,  this 
light  of  eminent  domain  may  be  exercised  eith^ 
directly  by  the  agents  of  the  government,  or 
through  the  medium  of  corporate  bodies,  or  by 
means  of  individual  enterprise.    Ibid. 

216.  Railroads  are  public  improvements,  from 
which  the  public  derive  benefit ;  and  the  Lq^la- 
tiire  can  suppropriate  the  pjivate  property  of  an  in- 
dividual for  the  purpose  of  such  mipR>vements,or 
may  authorize  an  individual  or  a.  corporation 
thus  to  appropriate  it,  upon  paying  "a  just^om* 
pensation  to  the  owner  tor  the  same*    Ihid. 

219.  The  sovereign  power  has  no  rig^t  to 
take  the  property  of  one  citizen  an4  transier  it 
to  another,  even  for  a  full  compensation,  where 
the  public  interest  will  not  be  promoted  ther^ 
by.    Ibid. 

320.  An  act  of  the  Legjislatttre  making  such 
transfer  would  be  a  vic^atioo  of  the  contract  by 
which  the  land  was  granted  hj  the  government, 
and  repugnant  tp  the  constitution  of  the  United 
States.    Ibid. 

331.  The  Albany  basin,  notwitlistanding  the 
jurisdiction  of  the' city  of  Albany  over  it,  can  to 
the  same  extent  as  the  navigable  waters  of  the 
Hudson  river  be  regulated  by  the  Legidatoie, 
if  not  inconsistent  with  the  vested  rights  of  in- 
dividuals. Hart  V.  Mtytfr,  jrt.  tf  Athamnf^  3 
Paige,  313. 

333.  The  rigftt  of  emlA^^nt  domain  does  no* 
authbrize  die  government  to  tske  the  property 
of  one  citizen  and  transfer  it 'to  another  even 
for  a  full  compensation*,  if  the  public  interest 
will  not  be  promoted  by  such  transfer.  But  the 
Legislatuje  is  the  sole  jud^  as  to  the  expediency 
of  making  police  regulations  interfenng  witn 
the  naturu- rights  of  the  citizens  of  the  stale, 
and  as  to  the  expediency  of  exercising  the.righ* 
of  eminent  domain  for  any  public  purposes. 
Varick  v.  Smithy  5  Paige,  137. 

333.  The  act  of  Congress  of  the  4Sd  d^y  of 
May,  1799,  which  ^ves  the  United*  States  s 
priority  of  payment  iii  cases  of  insolvency,  or 
where  any  estate' in  the  hands  of  executors,  ad- 
ministrators, or  assignees  is  not  sufficient, -does 
not  give  a  priority  out  of  the  real  estate,  or  the 
proceeds  or  real  estate  belonging  to  or  vested  in 
the  heirs  of  Jthe  debtor,  Un&d  Stain  ifJfmeriea 
V.  ChfokAank,  1  Edw.  333. 

.  334.  Theprioritv  given  in  citeesx>f  insolvency 
relates  to  Uving  debtors :  1 .  Where  tiie  debtor, 
not  having  sufficient  to  pav  all  his  debts,  makes 
a  voluntaiy  asstgniaent  for  the  benefit  of  his 
creditors  of  aU  his  estate.  3.  Where  the  estate 
of  an  absconding,  concealed,  or  absent  debtor 
has  been  attachiml.  3.  Where  ^  act  of  legal 
bankrupt^  has  been  committed.    Itnd^ 

235.  The  priority  given  in  the  event  of  the 
death  of  the  debtor  arises  after  his.  estate  has 
passed  to  executors  or  administrators.  Con- 
gress- has  nowhere  subjected  tlie  real  estate  in 
3ie  hands  of  the  heirs  to  the  payment  of  the 
debts  contacted  by- the  ancestor  with  the  go- 
vernment.   Ibid. 


'     IX.  GaNTIUBVTIOy. 

336*  When  a  judgment  is  against  two  Joint 
debtors,  and  the  sarety  of  ^ne  of  them  la  a  limit 
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bond  be  oompelled  to  pay  the  debt  on  the  ground 
of  an  escape  of  the  one,  this  b  equiTalent  to  a 
direet  payment  by  the  principal ;  and  the  co- 
debtor  la  liable  to  contnbute  to  htm  (the  prin- 
cipal) immediately ;  at  any  rate,  the  principal,  on 
retonding  the  money  to  hia  surety,  will  be  enti- 
tled to  contribution  from  hia  co-debtor*  Bomom 
▼.  Ktytt^  9  Cow.  128.      -^ 

527.  When  two  or  morf  joint  debtors,  cause 
the  debt  to  be  paid  by  a  aurety  on  a  bond  giren 
toy  the  aurety,  this  is  equiralent  to  direct  pig- 
ment by  the  debtor;  and  he  lofty  sue  hia.  co- 
debtor  for  money  paid  for  him ;  at  any  rate,  he 
may  do  this  alW  he  has  reAinded  to  his  surety. 
Ibid.  ' 

528.  A  discharge  of  one  of  two  joint  debtora 
nnder  the  inac^ent  act,  before  payment  by  hia 
co-debtor,  will  jnot  affect  the  claim  of  the  co- 
debtor  for  contribution  against  th&  discharged 
debtor,  toward  the  payment  of  the  debt  by  the 
other  made  aubaequent  to  the  iasol¥ent  assign- 
ment.   Ihii^ 


X.  CORPORATtON. 

999.  A  corporation  for  manufectnrini^  pnr- 
poaes,  formed  under  the  act  of  the  39d  of  Mafch, 
1811,- having  ceased  to  ikct  as  a  manaiaetnriBff 
company,  aid  being  without  (unds,and^debtea, 
ia  disaoWed,  within  the  intent  of  tha  act,  so  far 
aa  to  giTe  a  remedy  to  credit6ra  againat  the  in- 
diTidoal  atockholdera.  Ptntdman  ▼•  Briga.  1 
Hopk.  800. 

siSO.  An  election  of  trustees,  made  apparently 
for  no  purpose  bnt.  to  keep  the  company  in  lex- 
istenoe,  wUl  not  present  auch  disaolvtion.  Jbidi 

93U  Theae  are  corporations  of  a  new  and  pie- 
caliar  ehaiacter«    /6fdL 

999.  It  ts^not  necessary  that  a  judgment  of 
ooater  or  dissolution  should  have  been  pro- 
nounced in  any  other  proseeutioUf  before  a  cre- 
ditor can  maintain  an  action  against  stockholdera 
Older  this  law.    fhid*    ■ 

233.  In  this  case,  the-snlt  is  proper  in  equity ; 
the  necessary  cootribxition  conatituting  the  case 
one  of  equitable  jurisdiction.    Ibid, 

914.  Where  property  is  conveyeid  fcfr  the  use 
of  an  nnineorportted  refig^s  society^  and  such 
society  ia  atrerwarda  incorporated  under  the 
general  act  aothoriaing  the  incorporation  of  re- 
ligioas  societies,  the  legal  title  to  such  proper^ 
thereby  becomes  Test6d  in  the  corporation. 
Bmiiat  Chunk  in  Hartford  ▼,  Withertii,  3  Paige, 
996. 

935.  The  statute  anthoriies  the  membera  of 
the  congregation,  and  not  merely  thememhers 
of  the  Christian  dmrch  connoted  wi^  such 
congregation,  to  Sncbraorate  themselTcas  and  the 
majoffity  of  the  staled  'hearers  in  sueh  relifrieua 
•ociety  are  asthorined  to  dect  trustees  and  in- 
corporate the  society,  alUiongh  the  pers^ms  com*" 
pQMQg  such  majon^  may  tiave  oeen  excom- 
moni^led  by  the  church  judieateriea  for  hetere> 
dox  epiniona  or  unchristian  practioea.    /^*i^ 

936.  The  members  of  tne  church  have  no 
greater  righta,  as  corporatora,  than  any  other 
members  of  the  congregation  who  statedly  a^ 
lend  divine  worahip  wiui  them.    Ibid* 

937.  The  legal  tribunsk  ^f  tha  state  have  no 
Vol.  ni.  U 


jurisdiction  over  the  church,  or  the  members 
thereof,  aa  such;  and  the  ecclesiastical  judica- 
tories are  not  authorized  to  interfere  with  the 
temporalities  of  a  religious  aociety  or  congreg^ 
tion.    Ibid, 

938.  A  church  judicatory  cannot  remove  a 
clergyman  from  his  situation,  as  minister  of  a 
society  or  consregation,  without  the  consent  of 
a  majority  of  Uie. members  of  the  co|igregation, 
w  of  their  legally  constituted  trustees,  if  the  so 
ciety  is  incorporated.    Ibid. 

239.  The  relation  of  cea/ut  que  trust  and  trus- 
tees does  not  exist  between  stockholders  of  an 
incorporated  companv  and  the  corporation  itself; 
nor  are  th^y  in  the.  relative  aituation  of  partners; 
nor  are  the  atockholdera  creditora  of  the  com- 
pany. Ferphnk  Vv  The  Mercantile  Ine.  Co.  U 
J^ew  York^  I  Edw.  84.  . 

94CL  The.latter  ia  merely  the  creature  of  the 
law,  a  politic,  and  not  a  natural  body.  It  ia 
itiade  up  by  the  compact  entered  into  by  the 
etockhof  ders,  each  of  whom  becomea  a  corporar 
tor,  identified  with  and  forming  a  constituent 
part  of  the  Qorporati&  body.    Ibut, 

94 1 .  When  a  corporation  aggregate  ia  formed, 
and  the  management  ajid  control  of  ita  officera 
are  in,  the  hands  of  directors,  the  latter  become 
the  agenta  and  trustees  of  the  corporatora,  and 
a  relation  ia  created  between  the  atockholdera 
and  thoae  diiectorp,  who,  as  trustees,  become 
accountable  for  dereliction  (/duty  and  violation 
of  trust.     Ibid.' 

942.  An  equitable  jurisdiction  over  directora 
is  expiesdv  given  by  statute.  (2  R.  S.  462.) 
But  it  should  not  be  exercised  unless  the  direct- 
ors are  paitiea,  and  called  upon  to  anawer  in* 
dividually.  The  Court  will  then  deal  with  them 
peiaonally.    Ibid» 

243.  Chancery  cannot  interfere  to  reatrain  tha 
operafiona  of  a  chartered  company,  or  to  wind  up 
ita  concema,  unless  uqdc^  the  special  authority 
of  t6e  revised  statntea,  and  where  the  case  is  fairly 
brought  within. their , scope  and  object.  The 
causes  are:  l.-That  the  eompany  ia  insolvent, 
t.  c.  unable  to  nay  its  debts.  2«  Where  there  is 
a  violation  or  any  of  the  provisions  of  the 
cKaitei.  3;  Where  there  ia  a  violation  of  any 
act  of  the  Leeislatnre  which  is  binding  upon  tha 
company.    Rid.  '  ' 

944.  The  words  Hit  shall  and  may  be  law- 
ful*' for  a  company  to  set  apart  a  fund  to  be  held 
and  pledged  for  payments'of  annuitiea  and  loases 
on  lives,  do  not  necessarily  render  the  doing  6£ 
the  thing  spoken,  of  imperative.  But  until  a 
separate  fund  ia  created,  the  whole  canital  and 
propertv  of  the  company  is  bound  for  all  annui- 
tiea and  insurances  on  lives.  When  such  fund 
is  ereated,  then  it  alone  .will  be  houJod.  Ibid, 
'  946#  Where  a  company  ia  restricted  from 
dealiag  *^  in  the  purchase  or  sale  of  any  stock  or 
funded  debt  whataoever  created  or  to  be  created 
by  or  nndctr  any  act  of  the  United  States,  or  of 
any  particular  state,*'  with  power  to  sell,  trans- 
fer, and  again  inveat  their  capital ;  such  com- 
pany may  deal  by  inveatmont  in  the  stock  of 
the  United  Statea  Bank,  or  in  anv  stock  of  the 
banka  or  moneyed  cOrporationa  of  any  particular 
state.    Ibid. 

946.  When  there  is  a  particular  purchaaing 
of  stock  of  a  company  by  ita  officM  with  the 


CHANCERY. 


funds  of  the  company,  the  remedy  is  not  agninst 
the  latter  in  its  eorporate  chai^ctek*,  but  a^inst 
the  directors  by  whom  the  fraud  may  hare  been 
eommitted,  or  throu^  whose  management  the 
loss  has  been  sustained.    Ibid» 

247.  The  churchwardens  and  vestrymen  of 
a  Protestant'  Episcopal,  church  have  the  exclu- 
sive power  of  calling  and  inducting  a  minister. 
The  persons  qualified  to  rote  for  the  chnrch- 
wardens  and  vestrymen  have  ne  such  right. 
Humbert  v.  The  Beeiar,  fre.  (f  Si.  Stephen't 
dtfreA,  1  Edw.  808. 

2)8.  In  sueh  a  caaefa.  ddl  and  induction  eon- 
sists  lit  a  pdwer  to  fix  the  salary  as  'wefl-^s  to 
msdcb  a  contract  with  the  rector,  and  deliver  him 
possession  of  Uie  church.  The  term  **  call,*'  «b 
used  in  the  statute  for  the  incorporation  of  reli- 
gious societies,  (3  R.  8. 292.3  is  derived  from  the 
constitution  of  the  Reformed  Dutch  Church.  Ibid, 

249.  llle  act  incorporating  the  Brooklyn 
Bank  authorized  the  commissioners,  in  ease  of 
an  excess  of  subscriptions,  to  distribute  stock 
among  the  subscribers,  in  such  manner  as  a  ma- 
jority of  such  commissioners  shbntd  deem  most 
advantageous  to  the  interest  of  the  institutfon. 
The  persons  subscribing  for  twen^  shares  or 
upwards  were  not  to  receive  less  than  twenty 
shares,  unless  such  jiubscriberS  of  those  for  a 
less  amount  exceeded  the  whole*  amount  of 
stock.  And  no  one  eommibstoner  was  to  be 
allowed  more  ^an  two  hundred  and  fii^y  shares, 
if,  without  itf  the  whoTe  stock  iras  taken  up. 
There  was  an  excess  of  subscriptions.  i2  vmu 
keldf  that  the  commissioners  were  Etherized  to 
take  two  hundred  i&nd  fifty  ahares  a  piece,  and 
were  not  bound  to  give  every  subscriber  some 
stock?  They  edtdd  not  be  compelled  tor  make 
a  rateable  apportionment  of  the  stock.  The 
power  given  to  them  was  bfqad'  and  general. 
Clarke  v.  Brooklyn  Bmk^  1  Edw.  361. 

250.  Even  though  a  loss  accrues  to  the  funds 
of  an  incorporated  company  arising  from  error 
on  the  part  of  the  directors,  stilly  as  between 
them  and  a  stockholder,  they  will  not  without 
other  fault  he  held  liable.  JSeott  y,'  Depeyder^ 
1  Edw.  613. 

251.  Nd  man  who  takes  upon  himself  an 
office  of  trust  or  eonfiden^se  fitSr  finolber,  or  for  the 
public,  contracta  for  anything  ifiore  than  a  dili- 
gent at^ntion  to  its  concerns,  and  a  faithful  dis- 
charge of  the  duty  ;which  it  imposes.  He  is 
not  supposed  to  have  attained  infailibilily ;  and, 
therefore,  does  not  stipulate  that  he  is  free  from 
error.    Jhid. 

252.  If  a  corporate  company  engaged  in  tin- 
authorized  and  illegri  transaetions,  a  stock- 
holder who  had  a  knowledge  of  the  aame  ^and 
acquiesed  therein  by  participating  in  theTeeults, 
should  not  be  allowed  ^o  charge  the  directors 
personally  if  tb^e  be  a  loss  through  such  trans- 
actions.   Ihid^ 

253.  Direotois  of  a  corporate  company,  in  ap- 
uointiuff  a  secretary,  do  not  become  sureties  for 
his  fidelity  and  good  brimviour.  If  they  jselect 
persons  to  fill  subordinate  eituations  who  are 
known  to  them  to  be  unworthy  of  trust,  or  no- 
toriously of  bad  charaeCer,  and  a'  loss  by  fraud 
or  embezzlement  ensues,  in  audi  a  case  a  per'> 
Bonal  liability  rests  upon  them,  but  not  otho^ 
wise*    Ibidm 


254.  Directors  have  a  right  to  repose  con- 
fidence in  their  secretary  in  every  thing  within 
the  scope  of  his  duties.    Ibid, 

255.  Directors  are  liot  to  be  held  personally 
liable,  as  between  themselves  and  a  stockholder, 
unless  there  has  been  negligence  or  fraud.  Ibidm 

256.  Persons  who  b^ome  directors  or  raa- 
nageii  of  &  corporation  place  themselves'  In  the 
situation  of  trustees ;  a(hd  the  relation  of  trustees 
ardl  eeatui  ^^  trust  is  thereby  created  between 
tbem  and*  the  stockholders.  The  former  are 
obliged  to  take  thfr  same  care  and  use  the  aame 
diligence  as  factors  atid  agents.  They  are  an- 
swerable not  only  lor  thieir  own  fraud  and  groea 
negligence,  •  but  for  also  all  faults  which  are 
contrary  to  the  eare  recjfuired'of  them.  •  /Wrf. 

*  257.  Directors  are  to  be  looked  upon  as  bailees 
of  tlie  property,  and  as  they  are  persons  gene- 
rally having  an  interest  in  the  stock,  they  are  not 
bailees  who  are  to  derive  no  beniefit  from  their 
U|idertaking,4ind  ther^ore  to  bf  held  respoDaibTe 
for  slight  neglect,  but  they  set  in  relation  to  a 
bailment  beneficial  to  both  parties ;  and  the  rule 
tiien  is,  they  must  answer  tor  ordinary  neglect; 
and  ^  ordinary  neglect**  is  understood  to  be,  the 
omission  of  that  care  which  every  mftn  of  conn 
mon  prudeoce  takes  of  his  own  eoneeius.  Itnd. 
258.  0.  O.  K.,  us  secretary  of  ak  insuranea 
campany,  embef zled  its  fhnds  to  the  Smoun^  of 
^170,166  17,  within  three  years,  by  altering 
checka,  and  keeping  back  money  received,  to  be 
deposited.  He  produced  for^  bakik  books 
whenever  infoTmatioa  wa&reoutred ;  and  he  had 
written  entries  m  the  regular  oooks,  as  if  he  had 
actually  made  the  deposit.  Committees  had 
been  regulariy  appointed,  before  whom  he'.hdd, 
frpm  time  to  time,  passed  hici  aoeonnts.  Nei^er 
his  general  course  of  private  conduct  u6r  his 
defalcations  were  known,  until  he  had  commit* 
ted  auicide.  And*  as  it  appeared  that  the  gene- 
ral conduct  and  investigations  of  the  directors 
were  the  same  as  pursued  in  other  compaaies 
bypnident  men  csrefri!  of  their  owp  concerns; 
it  toot  heldt  on  a  bill  by  th^ateckhorders  against 
the  directors,  \hat  ihey  were  not  personally 
liable  on  account  of  such  fraud  und  emhezzle^ 
ment.    ibid. 


'XI.  QDSTS*       - 

A.  CoaU  in  geheral f'^ohen  granted^and  when  re- 
fueedf  when  charged  on  Ihe  person^  and  when 

on  thefi*nd. 

B.  TBODoiion, 

C.  Security /br  code.  ' 

A.  Qnt^in^ffeneml  f  when  grmded^Taad  when  re* 
fuoed  f  wten  tkarged  on  iM  permn^  emd  nAen 
on  Ihefnnd. 

259.  Costa  in  the  Court  of  Cbimeeiy  aru 
given  to  or  withheld  froih  the  soccesaful  party 
m  the  diisdietion  of  the  Court  Pmimn  r.  BuUi 
9Ctfw.  747. 

260.  The  eourae  of  the  Court  ift  unifrorm 
wheli  the  question  raised  is  a  fair  Okie,  ^pd  diffi- 
cult for  the  parties  to  settle  themselves;  iMt  te 
give  ootta  aguiMt  theuatiieeeMfiiil  party.  IHd 


COSTS, 


S6I.  No  cofttB  are  allowed  hj  the  hueband 
against  the  wife  apon  dirorce  for  adultery,  un* 
less  she  hare  separate  property.  But  in  the 
eoavene  ease  costs  are  allowsd.  Jk  Rim  r.  De 
iZose,  I  Hopk.  too.     ' 

S69.  Where  a  creditor  recerers  a  debt  in  this 
Court,  he  recovers  costs  also«  unless  special 
and  stronff  leaaons  to  the  contraiy  iaterTene. 
Hutm  ▼•  Norton^  1  Hopk.  344. 

963.  And  those  costo  in  general  are  .the  costs 
of  the  whole  litigation,  although  the  creditor 
aaj  have  failed  as  to  part  of  his  demand.  Ibid, 

&4.  la  this  ease  the  demands  against  the 
'defendant  being  pvtiy  in  his  own  right  and 
partly  as  execator,  and  those  demands  being 
eqnlessed  in  one  suit  by  his  assent,  the  Court 
wottid  not  attempt  a  discrimination  as  ta  costs, 
hut  decreed  the  whole  against 'tiie  defendant 
paaonaUy*    ikidm 

965.  ouX  in  respect  to  exceptions  to  a  mas- 
tef'a  report,  the  general -rule  is,  that  each  partY 
lecoTevs  the  costs  of  those  exceptions  on  which 
he  eoeeeeds,  and  pays  costs  on  those  upon  which 
be  /ails.    Ibid. 

966.  The  stakeholder  who  comes  into  this 
Court  nghtfnlly,  and  with  good  faith,  by  a 
bill  of  interpleader,  is  entitled  to  his  costs  ont 
of  the  fand»     Cat^SM  t.  Ahrgau^  1  Hopk.  994. 

967.  Tbe  coats  fall,  in  such  case,  directly 
upon  that  defendant  who  had  right,  but  event* 
oaJly  upon  him  who  was  in- the  wrong.    Ibid. 

968.  It  nukes  no  diiecence  in  the  rule,  that 
he  the  defendant  who  was  in  the  Wrpng  us 
without  the  jarisdiction.    Ibid. 

969.  Where  the  derisee  of  the  real  estate, 
diatged  with  the  payment  of  the  legacy,  refuses 
to  pay  the  saoie,  the  costs  of  the  legatee's  suit 
to  recover  the  legacy  will  be  a  charge  upon  the 
rsaleetate.  BirdmU^JdnCx.i.HewUU  and  others^ 
1  Paige,  39. 

970u  W^heie  a  party  files  hii  bill  to  redeem, 
te  general  rale  is,  that  he  most  pky  costs  to 
the  mortgagee,  although  he  should  be  sueoess- 
fal.     8Ue  r^ManhaUan  Cbntpany^  I  Paige,  48. 

971.  There  are,  howerer,  exceptions,  to  this 
rale ;  aa  where  the  mortgagee  sets  up  an  un« 
cooaeieBtiotts  defence;  in  such  case  tne  mort- 
gagee is  not  only  refused  coste,  bat  must  pay 
eosu  to  the  other  party.    Jbid, 

979.  Where  a  bill  is  unnecessarily  filed  with- 
out the  direction  of  the  Court,  in  a  case  where 
the  veltef  prsTod  for  mi^ht  bare  been  obtained 
by  pettlioo,  the  -complainant  will  not  be  enti- 
tM  to  costs.  J9e  la  Vergne  ▼.  Evertton  and 
sAcrt,  1  Paige,  181. 

973.  60,  where  the  defendant  in  his  aqswer 
aeta  op-  aa  unfounded  claim,  costs  will  in  most 
eases  be  denied  him.    Ibid. 

974.  Where  exeeptiona  are  taken  tb  the  de- 
feadaai*a  aaswen  sobm  of  which  are  allowed 
aad  others  are  disallowed,  and  the  defendant 
excepts  to  ao  mueh  of  the  master's  report  as  al- 
lowed a  part  oC  the  exeeptione  to  the  anawer,  and 
on  hearing  before  the  Court,  the  master's  report  is 
cenftnaed,  the  eomplainant  is  entitled  to  the  costs 
of  the  hearing,  aad  also  of  the  reference  and  of 
those  exeeptions  to  the  answer  which  are  al- 
lowed by  the  roaster ;  and  the  defendant  is  not 
•alitled  to  the  eoats  if  tbe  exeeptions  disallowed 


by  the  master.  Rickarii  r.  Barlow  and  oikert^ 
I  Paige,  138. 

975.  If  any  of  the  exceptions  to  the  answer 
are  well  taken,  the  defendant  must  submit  to 
answer  further  as  to  those  exceptions,  or  he 
will  not  have  the  costs  of  the  exceptions  which 
are  disallowed  by  the  master.    IbteL 

276.  If- a  widow  makes  application  for  her 
dbwer  before  sho  files  her  bill,  and  it  isrefused^ 
she  will  be.  entitled  to  costs ;  but  where  she 
neglected  to  make  such  application,  and  in  her 
biU  alleged  that  an  outstanding  mortgage*  was 
paid  off,  -and  insisted  upon  her  rifffat  to  be  «► 
dowed  of  the  whole  premises,  and  claimed  ai^ 
rears  previous  to  the  purchase  of  thedefendanti 
and 'the  decree  was  against  her  upon  all  these 
points,  no  costs  were  allowed  to  either  party. 
IkuteU  T.  Juditi,  I  Paige,  192. 

977.  Wherei  in  a  bill  filed  for  a  specific  per- 
formance of  a  contract  for  the  sale  of  land,  the 
complainant  insisted  upon  the  defendant's  tak- 
ing, two  acrea  more  ihan  he  was  bound  to  take« 
and  the  defendant  declined  paying  interest  whidi 
the  complainant  was  entined  to,  neither  party 
was  allowed  costs.  Kniektrbaeker  y.  liarriSf  1 
Paige,  209. 

978.  In  no  case  can  a  complainant,  unless  he 
prosecutes  as  executor  or  administrator,  dismiss 
his  bill  without  the  payment  of  costs,  not  eren 
if  it  should  appear  he  would  be  entitled  to  a  d^ 
jdree  if  he  proceeded  in  the  suit.  Lewis  y.  Gen- 
mand  and  another^  I  Psige,  300. 

^979.  Where  the  assignee,  after  notice  of  the 
fraud,  attempted  to  enforee  the  judgment  against 
the  land,  he  was  decreed  to  pay  costs  to  the 
complainant.     Webaier  y.  FFmc,  I  Paige,  819. 

280^  On  a  reference  of  exceptions  to  an  an* 
swer,  if  part  of  the  exeeptione  are  allowed  by 
the  master,  the  complainaat  is  entitled  to  costs 
on  the  exceptions  allbwed,  and  neiiher  party  is 
entitled  to  costs  as  to  those  which  are  disal- 
lowed. Riekardi  t.  Barbno  andothen^  1  Paige, 
323. 

981.  If  eome  of  the  exceptions  are  disallowed, 
and  none*  of  theni  are  allowed  in  full,  the  de» 
feadant  is  entitled  to  his  aosts  on  the  reference. 
Ibid. 

.  989.  On  exceptions  to  a  report,  each  party  is 
entitled  to  the  costs  of  the  hearing  as  to  the  ex^ 
ceptions  decided  in  his  favour,  which  costs  are 
to  be  set  off  against  each  other.    Ibid, 

983.  Where  the  costs  of  exceptions  on  esch 
side  would  be  liearly  equal,  the  usual  practice 
of  the  Court  is  to  give  no  costs  to  either  party. 
BfiJlL 

984;  Where  the  defendant,  in  a  bill  of  fore- 
closure, knowingly  sets  up  an  unjust  defenccy 
and  thereby  subjects  the  complainant  to  extra 
coots  and  expense*  he  may  be  char^  person- 
ally with  the  costs.  Park  v.  Peck,  1  Paige,  477« 

985.  Where  the  relatives  of  an  habitual 
drunkard  prosecute  a  commission  against  him 
in  good  feith,  they  will  not  be  charged  with 
ooets,  although  the  commission  should  he  un- 
successful. In  the  matter  <f  Jtrnkout^  1  Paiges 
497. 

286.  Where  a  mortgagor  paid  the  complain* 
ant's  debt  and  costs  beiore  any  decree  in  the 
eansoy  the  complainants  were  permitted  to  die* 
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«mtiniie  without  ptying  the  costs  of  Junior  «i- 
enmbnnces  who  had  unneoessarily  appeared 
and  answered.  7%e  MtrthanW*  Jh$.  (h*  ▼.  Jhr- 
mn  tmd  otken^  1  Paioe,  567. 

287*  Where  a.jD&inent  creditor,  having  a 
claim  upon  the  sarpras  moners  raised  by  the 
sale  of  mortgagred  premises,  litigates  in^  good 
ftith  before  Uie  .master,  on  a  reference  to  settle 
the  priority  of  liensy  he  will  not  be  charged  with 
the  costs  of  snch  litigation^  Norton  ?•  Whiting 
and  otAen^  I  Paige,  678. 

988.  But  if  he  excepts  to  the  master's  report, 
and  those  exceptions  are  disallowed,  he  may  be 
charged  with  the  costs  of  the  hearing  on  the 
exceptions..  T^uf. 

889.  Where  a  party  pending  tin  suit  is  ad- 
mitted to  puosecute  a  defence  in  forma  pawpanM^ 
he  is  not  excused  from  the.paymentof  the  costs 
which  acemed  befora>  he  was  admitted  to  defend 
-in  that  manner.  Brown  and  otken  t.  Staryj  1 
Paige,  588. 

990.  As  a  ffenend  rule,  a  mortgagor  pars  costs 
to  the  defen&nt  on  a  bill  to  redeem,  although 
he  is.  successful ;  but  if  the  defendant  has  been 
guilty  of  improper  conduct,  he  will  be  deprived 
of  costs,  ana  in  some  cases  will  be  compelled 
to  pay  costs.  Broekway  y.  Wtlkj  I'Paige^  617. 
•  991.  If  a  mortgagor,^  who  is  entitled  to  re- 
deem, applies  before  filing  his  bill  to  the  mort- 
gagee for  that  purpose,  and  the  latter  refuses  to 
slUow  him  to  redeem,  the  mortgagee  will  not 
only  be  deprived  of  costs,  but  may  be  com- 
pelled to  pay  costs  to  the  complainant,    fbid, 

999.  Where  the  defendants  obtained  from  the 
ancestor  of  the  complainants  a  conveyance  of 
his  property  when  he  was  in  a  state  of  intoxi- 
cation, they  were  charged  with  the  costs  of  Uie 
suit  to  set  aside  the  deed.  Prentice  v.  Jichorn, 
0  Paige,  30. 

993.  Where  the  wife  obtains  a  divoree  upon 
the  ground  of  adultery,  a  reasonable  counsel  fee 
may  bo  allowed  and  taxed  against  the  husband. 
Grma  v.  Grava^  9  Paige,  69. 

994.  If  persons  are  made  parties  defendants 
unnecessarily^  the  bill  will  be  dismissed  as  to 
them  with  costs.  Ofoenkown  y.  Skater^  9  Paige, 
193. 

995.  In  a  case  pf  great  hardship,  where  the 
complainants  had  reason  to  suppose  that  the 
conduct  of  the  defendants  was  fraudulent  until 
they  put  in  their  answer,  which  fully  expkdined 
the  circumfttanoes  of  the  case,  the  Court  dis- 
missed the  bill  without  costs.  Lupin  y.  Marie^ 
9  Paige,  169. 

996.  Where,  from,  the  conflicting  claims  of 
the  defendants,  the  complainant  is  compelled  to 
resort  to  a  bill  of  interpleader,  he  will  be  allowed 
his  costs.    Bedeltw.  Heffman^  9  Pai|p,  199. 

997.  On  a  bill  in  the  nature  of  a  bill  of  inter- 
pleader, costs,  are  not  a  matter  of  riglij^  but  rest 
in  the  discretion  of  the  Court    /&& 

998.  But  to  entitle  the  complainant  to  costs 
out  of  the  fund,  the  bill  of  interpleader  must 
have  been  necessarily  filed ;  and  it  must  also 
have  been  necessarily  an^  properly  filed  agamst 
all  the  defendants.  Badtau  v.  Boger$^  2  Paige, 
909. 

999.  If  one  of  the  defendants  sufiers  the  bill 
of  interpleader  to  be  taken  aa  confessed  againat 
•am,  he  will  be  personally  charged  with  ul  the 


costs  which  here  been  iwoduced  in  conseqMMs 
of  hisnniust  claim  upon  the  fund.    /6uL 

300.  Where  a  bill  of  interpleader  is  properiy 
filed,  the  complainant  is  entitled  to  his  costs  out 
of  the  fund.    Jknerr.  GattA,.9  Paige,  984. 

36u  Where  a  defendant  gave  notice  of  his 
intention  to  appeal  from  the  decision  of  a  vice- 
chancellor  on  an  interlocutory  motion,  and  that 
he  should  bring  on  the  hearing  of  snch  appeal 
on  the  next  motion  day  before  the  chan€«|lor, 
and  the  complainantV  counsel  attended  on  that 
day  to  oppose  the  application',  but  no  appeal  was 
in- fiu;t  entered,  the  defendant  was  charged  With 
the  costs  of  opposing.  JfedUmet' IKsnJb  v.  Sneis-* 
dtn^  9  Paige,  999. 

309.  .The  chancellor  has  jurisdiction  to  award 
such' costs,  although  the  cause  is  notvegskrly 
before  him  by  apped.    Ibid, 

363.  Where  a  oill,  in  addition  to  the  disco veiy 
souglrt,  contains  a  prater  for  genemlrelief,  ai^ 
a-replieation  is  filed  to  the  answer,  the  defendant 
cannot  obtain  an  order  for  cosCa  on  motion  am 
upon  ajneie  bill  of  discovery.  JIPJkugaiTm 
Aff/n,  9  Paige,  395.       -     , 

304.  If  there  is  no  ground  finr  relief  in  -snch 
n  case,  the  defendant  must  obtain  Ihe  usual 
orders  to  produce  witnesses  and  to  close  tha 
proofs,  and  then  briilg  the  cause-to  a  hearing  iB 
the  usual  manner,  in  order  to  obtain  his  costs. 
Ibid. 

305.  Where  a  suit  had  been  c6mnenced  at 
law  by  the  Bank  of  Niagara  pievioae  to  its.  in- 
solvency, ahd  the  receivers  of  thi^  bank,  aflar 
their  appointment,  elected  to  proceed  widi  th« 
suit,  ano  upon  the  trial  ^^^e  plamtifis  were  mm- 
sttited ;  it  was  held^  that  the  defendant  was  eit^ 
titled  to  his  costs  of  the  suit,  down  to  and  'in* 
eluding  the  entering  of  the  nonsuit,  out  of  the 
fund  m  the  hands  of  ik»  receiver.  Ounpx^ 
Niagara  Bank;  9  Pai^  983. 

306.  Where  the  wife  has  no  separate  estate* 
no  decree  can  be  made  against  her  in  iajronr  of 
her  husband  for  costs*  Wood  v.  Wood^  9  Paige» 
454. 

307.  Where  a  cause  at  the  hearing  is  directed 
to  stand  over  for  want  of  parties,  if  the  defend* 
ant  has  not  made  the  objection  previously  to 
that  time,  neither  party  ot<ght  to  have  cests^  aa 
against  the  other,  fer  the  extra  expense  occa- 
sioned by  that  proceeding.  Bogere  v.  Bogere^ 
9  Paige,  459. 

308.  Where  a  eause  stood  over  at  the  hear-^ 
ing,  with  leave  to  file  a  suppleniiental  bill,  afid 
nothing  was  said  as  to  the  coats ;  and  a  subse- 
quent decree  in  the  cause  directeddie  ddoidsat 
to  pay  all  the  complainant's  costs  not  previously 
disposed  of;  Md,  that  the  costs  of  the  tepple* 
mental  bill  were  embraced  by  the  decree,  /m. 

•  309.  Where  a-  party  successfully  opposes  a 
motion,  and  nothing 'is  said  about  costs  in  the 
order  denying  the  applieation,iie  is  entitled  to 
his  costs  of  opposing,  as  costs  is  the  canse,  if 
he  obtmos  a  decree  for  costs.    Ihid.. 

310.  Where  the  material  aUesatiens  in  a  bill 
of.diacoveiy  axe  admitted  by  the  answer,  and 
the  defendatit  also  admits  that  he  was  applied 
to  by  the  complainant^  and  refused  to  make  tike 
discoveiv  previous  to  the  filing,  of  the  bill,- he 
will  not  be  eotided  to  costs.  Atng  v.  GMk»a 
Paige,  76. 
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311.  Am  ft  gen«nl  rale,  a  pntf  who  has  folly 
answered  a  but  of  diseoyery  is  entitled  to  costs ; 
ind  costs  are  ^sb  against  the  complainant,  of 
eoarae,  if  the  charges  in  the  hill  are  denied. 
IbuL 

319.  A  canse  is  never  hrongfat  to  a  hearing 
vpoB  a  mere  bill  of  discoTery,  but  nd  soon  as 
the  answer  is  perfected,  thO'deifendant  is  entitled 
to  move  for  eests.    Ibidi 

313.  Where  a  party  appealing  from  a  taxa- 
tion socoeeds  only  as  to  part  of  the  items  as  to 
which  he  appeals,  neither  party  is  allowed  costs 
of  the  appeu ;  but  wheve  one  of  the  parties  is- 
sobjeeted  to  additjonal  eKpense  in  repelling. pre- 
sumptions arising  from  adfidayits  on  the  other 
side  which  are  deceptive,  and  ealcnlated  to  mis- 
Isad  the  Covrt,  such  additional  expense  Will  be 
allowed  sgainst  such  adverse  party*  The  People 
V.  Eimar^  3  Paige,  85. 

314.  Where  an  appellant  sacoeeded  only  as 
to  pan  of  the  matters  of  the  appeal,  neither 
party  was  allowed  any  costs  as  against  the 
other  upon  the  appeal.  ^U^ord  v.  Mfoti^  3 
Paige,  100. 

315.  Where  a  person  is  made  a  party  to  a 
ereditor*s  hill  tp  enable  the  eondplainant  to  ob- 
tain a  debt  dae  from,  him  to  the  complainant's 
jodnaent  debtor,  which  debt  each  person  is 
ready  md  willing  to  pay,  he  is  entitled  to  his 
costs  ont  of  the  fnnd.    IbiiL 

316.  Where  the  wile  of  a  lunatic  petitioned 
for  the  mmoval  of  the-  oommittee,  upon  the 
poand  of  fraud  and  mismanagement  in  the  exe- 
cution of  his  tmst*  and  upon  the  hearing  it  ap- 
peared that  the  committee  had  faithfully  dis- 
char^  his  duty,  and  no  probable  eause  for  Uie 
application  was  shown,  the  wife  was  denied 
costs  ont  of  the  estate ;  hut  the  costs  of  the 
eoonnittee  were  allowed.  In.  ike  matter  of 
Z.y<fe,  3  Paige,  8M. 

317.  Where  the  eomplainant  was  in  forma 
pauperiM^  the  ceets  upon  overraling  the  defend- 
ant's plea,  on  the  ground  of  ita  inrarmaltty,  are 
not  to  be  paid  to  the  complainant  if  the  de- 
fendant finally  eueoeeda  in  his  defence.  Bolton 
T.  Gardner^  3  Paige,  273. 

318.  Under  the  provisions  of  the  revised  star 
tates,  the  Court  oi  Chancery  may  award  costs 
aofaiast  a  party  to  any  proceeding  in  ec^nit^r, 
whether  seeh  proceeding  was  originally  itisti- 
tQted  in  such  Court,'  or  brouf^t  there  by  append. 
In  Ike  matter  ef  Hemiup^  3  Paige,  305. 

319.  Where  defendants  are  brought  before  the 
Court  as  merely  formal  but  necessary  parties, 
and  without  any  fault  on  their  part,  they  may 
sometimes  be  entitled  to  their  costs  against  the 
eomplainant;  and  he  will,  id  that  case,  haye 
bts  remedy  over  for  those  costs,  against  the 
other  defendants  who  have  rendered  the  littga- 
tioa  neeesaary.  The  Amerieai^  Ine,  Qmmany  v. 
Cuiier,  d  Paige,  334. 

3^  Where  the  benefit  of  a  plea  is  saved  to 
the  defendant  until  the  hearing,  neither  party 
rpcovers  eoats  on  the  argument  of  the  plea. 
OtwiU  V.  Comings  3  Paige,  666. 

3-21.  The  guardian  adlUem  of  aQ  infant  de- 
fendant can  only  be  allowed  his  taxable  costs, 
against  a  fond  belonging  to  other  parties  in  the 
cause.  Ummk-brntraneeCompany  v.  Van Bene^ 
adbcr,  4  P;dge,  86 


339.  It  most  be  a  very  special  ease  to  au* 
thorixe  the  Court  to  allow  any  thing  beyond  the 
taxable  costs  of  the  guardian  ad  Htem^  to  be 
charged  upon  a  fund  belonging  to  an  infant. 
Ibid, 

333.  Where  an  officer  of  a  corporation  is  ne- 
cessarily made  a  defendant,  for  the  purposes  of 
discovery  merely,  if  the  complainant  is  com- 
pelled to  pay  the  costs  of  such  discovery,  he 
may  have  a  decree  over  against  the  other  parties 
for  such  costs.  'JFSiiion  Sank  v.  N»  Y.  and  Ska^ 
ran  Canal  Company,  4  Paige,  137. 

334.  Where  there  was  a  joint  appeal  by  two 
defendants,  and  the  decree  was  reversed  as  to 
one,  and  affirmed  as  to  the  other,  no  costs  were 

fiven  in  favour  of  either  party  on  the  appeal. 
bid, 

dins,  A  party  successfully  opposing  a  motion. 
If  nothing  m  said  as  to  costs  upon  the  decision 
of  the  motion,  is  entitled  to  his  costs  of  oppo»> 
ing  such  motion,  as  costs  in  the  cause.  iVil^ 
kinson  V.  Henskaw,  4  Paige,  357. 

336.  Where  the  testator  has  expressed  his 
intention  so  ambiguously  as  to  create  a  diffi- 
culty, which  makes  it  necessary  to  come  into 
the  Court  of  Chancery  to  obtain  a  construction 
of  his  will,  or  to  remove  the  difficulty,  the  costs 
of  the  litigation  are  usually  directed  to  be  paid 
out  of  the  estate ;  and  the  general  residue  is  the 
primary  fund  for  the  payment  of  such  costs. 
Spiitk  V.  Smitk,  4  Paige,  371. 

337.  When  im]^ertinent  matter  in  an  answer, 
which  should  all  have  been  embraced  In  one 
exception,  is  made  the  foundation  of  several 
exceptions  to  detached  parts  thereof,  the  Court 
may  refuse  to  give  the  costs  of  the  reference  to 
the  complainant,  although  the  major  p^  of  his 
exceptions  io  the  answer  are  finally  allowed. 
fVankkn  v.  Kceler,  4  Paige,  383. 

338..  To  entitle  the  exceptant  to  the  costs  of 
the  reference  on  exceptions,  he  must  succeed 
finally  in  obtaining  the  allowance  of  a  major 
part,  in  number,  of  the  exceptiona  referred ;  and 
each  exception  constituting  a  part  of  such  ma- 
jority must  be  wholly  sustained.  Buhid  v. 
ilti7er,  4  Raige,  473. 

339.  As  a  general  rule,  a  party  coming  into 
a  Court  of  Equity  to  redeem  pays  costs  to  the 
defendant,  although  he  obtains  the  relief  prayed 
for;  yet  if  the. defendant  improperly  resists  the 
claim  of  the  complainant  to  redeem,  he  will  be 
refus^  his  costs,  and  may  be  compelled  to 
pay  costs  to  the  adverse  party,  in  the  discre- 
tion of  the  Court.  Vroom  v.  DUmae^  4  Paige, 
637. 

330.  Ifa  party  suing  in /orfiui;3ett/iem  amends 
his  bill  -aiter  answer,  under  a  common  order,  it 
must  be  upon  payment  of  costs,  as  in  ordinary 
auits;  and  if  he  has  a  meritorious  claim  to 
amend  without  cosu,  he  niust  apply  to  the  Court 
by  special  motion  upon  affidavit  and  notice  to 
the  advene  party.  Bickardmm  v.  Biekardaon^  5 
Paige,  58. 

33 1 .  A  party  suing  as  a  poor  person  is  charge- 
able vrith  the  costs  of  setting  aside  his  proceed- 
ings for  irregularity,  or  of  a  contempt,  or  of 
expunging' impertinent  or  scandaloub  matter,  in 
the  same  manner  as  other  suitors.    Ibid. 

.  333.  Wherepart  of  the  exceptions  are  allow- 
ed, the  rest  disallowed,  the  coals  to  which  the 
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VMpeetiTe  paitieft  «i«  entillad  may  be  offset,  or 
tt  proportionate  eharQ.  oi  the  coets  only  may  be 
allowed  to  the  party  who  eucceeda  aa  to  a  ma- 
jority of  the  exceptioDa.  JSarUm  ▼.  Waod*^  6 
Paige,  960. 

333.  Where  two  or  more  defendantB  bring  a 
joint  appeal,  and  fail  aa  to  the  .main  object  of 
«uch  appeal,  they  will  be  charged  with  ooata, 
although  oae  of  them  anooeedB  in  obtaining  a 
modification  of  the  decree  in  respect  to  his  ourn 
•interests  merdy.  JUanUe  Ifw.  Oh  ▼•  Siorrow^ 
5  Paige,  285. 

334.  Costs  not  allowed  for  settinff  aside  a 
proceeding  for  a  mere  technical  irxegunn^,  and 
when  the  practice  of  Court  en  the  subject  was 
unsettled.     Hogmam  ▼.  Skkmtr^  5  Pai||e,  6S& 

335.  Where  a  par^  in  the  suit  has  no  mterest 
in  a  question  which  la  brought  up  on  an  appeal 
hy  another  party,  the  party  who  has  no  interest 
in  the  question  can  neither  be  cfaArged  with 
nor  allowed  coats  upon  such  appeal.  JSulkky 
Y.  Fan  Wyek^  5  Paiee,  536. 

336.  V^here  a  bill  was  filed  by  a  general 
and  specific  legatee,  and  oy  a  post  testamentary 
child,  agatnat  the  executors  and  the  residuary 
legatees  for  the  purpose  of  obtaining  the  direo- 
lion  jof  the  Court  as  to  the  manner  in  which  the 
distributive  ahare  of  the  post  testamentary  child 
in  the  personal  estate  of  the  testator  was  to  be 
apportioned  among  the  serecal  legatees,  the 
Uourt  directed  the  costs  of  the  suit  to  be  bornc^ 
tateably  by  the  several  parties  interested  in 
auch  personal  estate*  MUckdl  v«  Blain^  5  Paige, 
688. 

B.  Taxaiiefu 

337.  On  a  motion  to  the  Court,  if  the  party 
aakain  his  notice  for  greater  or  other  relier  than 
that  to  which  he  is  entitled,  dthough  his  mo- 
tion be  ffranted  in  pait,  he  will  not  be  allowed 
coats.    Satet  v.  Loomu^  5  Wend.  78. 

.  338.  On  taxation  of  costs  no  allowance  la  to 
be  made  for  copiea  of  pleadinffs  or  proceedines, 
except  where  they  are  actuuly  furnished  hy 
order  of  .the  Court,  or  in  the  usual  course  of 

fraetice.      Richards  v.  Bmrhw  and  othen^  1 
^aige,  393. 

339.  Copiea  of  pleadings  (br  the  master  are 
not  allowea  on  a  reference  of  exceptiona  to  an 
answer,  unless  in  cases  of  difficulty,  where  copies 
are  required  by  him,  and  are  actually  made  for 
that  purposcr    Ibid, 

340.  On  'exceptions  to  a  master's  report  on 
exceptions,  the  solicitor  is  only  entitlea  to  the 
usual  fee  for  attendance  on  special  motioaa. 
Ibid. 

341.  Only  one  solicitor's. and  counsel  fee  can 
be  charged  on  a  reference;  and  only  one  fee 
can  oe  allowed  to  the  master,  except  by  the 
special  order  of  the  Court.    Ibid*. 

343.  On  a  reference  of  exceptions  to  an  an- 
swer, nd  objectiona  are  taken  to  the  draft  of  the 
master's  report,  and  copies  of  such  draft  for  the 
partiea  are  not  taxable.    Ibid, 

343.  Where  leave  waa  granted  to  traverse 
an  inqunition  against  an  habitual  drunkard, -and 
the  finding  of  ttie  inquest  was  confirmed,  Uie 
costs  to  be  charged  on  the  estate  of  the  drunkard 
cannot  exceed  twenty-five  dollars ;.  out  of  wliich 
.  anm  the  expenses  of  the  committee  are  fi»t  to 


be  paid.  In  Ae  nudUt  of  Fan  CuM^l  Paige, 
489. 

344.  If  aur  issue  is  awarded  for  the  benefit  of 
a  third  pei8oa«  and  it  iafoimd  againat  him,«a 
costs  Will  be  allowed  to  the  solicitor  who  pio- 
sectttes  the  trayerse.>   Ibid. 

345^  Where  a  witness  on  his  cross  examiaa^ 
lion  is  interrogated  as  to  matters  which  are 
irrelevant  and  improper)  and  which  eanaot  benefit 
either  party  in  the  Miit;  the  party  at  whme  re- 
quest such  cross  examination  waa  had  is  chargK^ 
able  with  the  axsminor's  fees  for  drawin||>, 
engrsesingr  and  copy  lag  such  part  of  the  tesfii- 
mony  as  was  useless  or  izvelevant.  SUfmrd  v. 
Bry^n,  9  Paige,  45. 

'  346.  If  the  depositions  of  witnesses  are  umMK 
cessarily  prolix  or  Irrelevant,  although  the 
solicitor-  at  whose  request  Uiey  were  takenr  dowa 
may  be  answerable  to  the  examiner  for  hia  fees, 
he  cannot  be  allowed  therefor  oa  tiie  taxation  of 
costs,  eren  as  against  hia  own  client.    /6tdL 

347.  Where  were  is  a  generatdeciee  for  eoata 
against  the  complainant,  ha  4s<  not  ebargeabla 
with  the  extra  eiq>en8e  which  has  been  pranced 
by  the  neglect  oi  the  defendant  to  put  in  a.  per- 
fect answer  at  firsL    Ibidi 

348.  But  the  draft  aad  copies  of  ao.jiiaiij 
folios  of  the  further  answer  as  would  have  been 
necessary  t»  make  the  first  answer  perfeetroraa 
have  lieen  made  necessary  by  silbsaquentamend^ 
meats  of  the  bill,  are  properly  taxablet  -  Ibid. 

349.  Wlrare  a  party  obtains  a  geneial  decvea 
for  costs  in  the  cause,  he  is  entitled  to  huTe 
taxed  the  epsta  of  a  snecesaful  interlocutory  tao- 
tion,  if  no  direction  aa  to  coats  waa  givea  at  tlM 
time,  unless  such  applicatioik  waa  granted  aa  a 
mere  matter  of  fhvour,  or  to  rdieve  the  pvty 
from  the  consequences  of  his  owu  defoult.    Ibid, 

350.  The  partvoj^^ostng^a  motian  unatieccaa 
fully  is  not  entitled  to  the -coats  ef  ^poSing,  as 
coata  in  the  cause.    Ibid, 

35  L.  The  party  making  an  unsueeesaful  mo- 
tion is  not  entitled  to  the  costs  of  each  motion ; 
but  tibe  party  opposing  the  same  is  entitled  to 
his  costs,  as  coats  in  the  cause,  unless  a  difiepent 
.direction  is  given  at  the  time.    Ibid* 

359.  Only  two  copiea  of  a  bill  or  answer,  in 
addition  to  the  engrossed  copy  to  file,  wap  to  be 
allowed  on  a  taxation.    Ibid, 

353.  The  jurat  Should  be  drawn  up  by  die 
solicitor  in  the  form  prescribed  by  the  18th  rule, 
and  charged  as  part  of  the  folio  oontained  in  tha 
bin  or  answer,  and  not  aa  a  separate  affidavit. 
Ibid, 

354.  Under  the  fee  bill  In  the  revised  atatute«t 
the  ^olicitor  is  not  entitled  to  cfaarauL  by  tha 
folio  for  the  draft  or  eopiea  of  hb  bill  of  eoata. 
Ibid. 

355.  Bills  of  iKAts  which  are  to  be  Stanexed 
to  the  decree  on  enrolment  must  be  fhirl^  en- 
grossed,  without  unnecessary  erasnrea  or  inter* 
Uneations,  before  tttej  aro  certified  by  the  taxing 
officer;  and  if  they  are  not  in  that* situation,  h« 
should  direct  them  to  be  r&«ngrosBed<    IbiiL 

35G.  Whero  amendmenta  are  made  to  a  bill, 
and  the  solicitor  unnecessarily  makea  a  re«en- 
pfrossment  or  a  foil  copy  of  the  original  matter, 
he  will  not  be  entitled  to  an  aUotlaiice  for  the 
same  ia  the  taxation  of  hia  costs;  Tke-Ba^ 
fiingion  Iran  Company  v.  Can^lbcU^  8  Paiges  \M% 
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357.  Od  »n  «p|>eal  to  die  Court  of  Eiiora,  a 
eoonse!  fee  on  the  motion  to  file*  the  petition  of 
app^  is  not  taxahle*  the  order  to  file  the  peti** 
tioo  beiag^  a  eommoo  order;  and  the  solicitor  is 
only  eotiued  to  fifty  eents  for  attAnding  to^have 
the  saoie  entered.  IkUiQn  Bank  V.  Beaek^  2 
Paige,  185. 

358.  The  solicitor  is  to  be  allowed  for  the 
draft  of  onginBl  matter  to  be  inserted  in  a  ease 
for  the  Court  of  Enors  on  appeal ;  and  for  two 
written  eopies  of  the  aame,  mehidiBg  the  mat^ 
ter  not  oiiginaL    Ikid, 

S59.  No  allowance  ean  be  taxed  for  abbrertat- 
ing  the  ease ;  imr  if  properly  made,  it  is  of 
itself  i^n  abbrsTtation  of  the  pleadings  and  proof, 
dtc.     Jbid» 

360.  The  points  for  th#  Conrt  of  Errors  con- 
stitute a  part  of  the  case,  and  should  be  esti- 
mated as  a  part  thereof  upon  the  taxation. 
Jhid. 

361.  The  signature  of  only  one  counsel  is 
necessary  to  a  petition  c^  appeal^  or  to  the  an- 
swer to  the  same,  and  only  one  cooiisel  fee  is 
taxable  for  that  senrice;    Ibid. 

36!^.  Where  these  are  separate  appeals^ntered 
at  different  times,  in  relation  to  two  distinct 
orders  of  different  ehaiaclers,  the  solicitor  is 
eatitled  to  an  allswaHee  for  all  the  services  ne- 
cessarihr  tendered  on  eaeh  appeal,  until  the 
prooeediogs  npon  die  appeal  are  conaolidaidd 
by  the  Court.    Ibid, 

363«  The  proceedings-  on  the  rtmiiHtur  to 
make  the  deetee  of.  the  Court  of  Errors  a  de* 
eiee  of  tlie  Court  belowi  and  the  enrolment  of 
the  decree,  and  the  execution  for  the  costs- 
awarded  by  the  Appellate  Court,  are  a  neces- 
sary part  of  the  eosts  on  the  appeal,  and  are  to 
be  taxed  in  the  same  bill  with  the  other  costs, 
and  annexed  to  the  ^enrblment  of  the  decree  of 
the  Court  of  Errors^    Ibid. 

36 1.  Only  one  counsel  or  solicitor'^  .fee  is  to 
be  allowed  'ibr  the  whole  decree  or  order;  and 
it  is  improper  to  tax  separate  feeJB  for  each 
dietiaet  point  ^jn  special  directioii  contained 
Ibeieia.    Ibid, 

366«  A  retaining  fee  Ss  not  allowed  to  a 
solicitor  and  counMi  upon  opposing  a  motiou 
ioanded  open  a  petition,  for  instructions  to  a 
receiver  in  the  discbaige  of  his  doty. .  Exports 
JMluof^S'Paige,383. 

366.  Upon  a  denial  of  such  an  application, 
the  like  costs  most  be  taxed  as  are  allowed  for 
vssisttog  m.  special-  motion.    Md* 

367.  Upon  application  for  commissions  of 
lanacT,  and  other  proceedings  of  a  like  chanc- 
ter,  if  a  solicitor  Is.  actually  employed  to  conduct 
the  proceedinga,  he  is  entitled  to  a  retaitung 
&e.    Md. 

369.  But  a  retaioioff  fee  to  counsel  »  only 
allowed  where  counsM  is  aetoaBy  employed  in 
a  cae^  or  suit  strictly  so  called.    Ibid. 

369.  A  charge  for  an  engiessment,  or  copies 
of  aa  order  or  dpcree  to  be  entered,  is  im^proper, 
as  it  is  to  be  entered  from  the  draft  after  it  isset> 
tied  by  the  Court  or  register.  Doe  ▼.  €hr€mj  8 
Paice,  3t7. 

370.  Thedefimdant  cannot  charge  for  a  copy 
of  a  decree  for  the  adverse  party,  unless  in  eases 
where  the  senrioe  of  sueb  decree  on  him  is  ne- 

Ibid.      . 


371.  Service  of  a  summons  upon  the  defeiM- 
ant  to  attend  the  master  on  the  reference  is  all 
that  is  requisite,  'and  an^dditional  notice  for 
that  purpoee -cannot  be  allowed.    Ibid. 

372.  If  t(ie  name  of  a  counsellor  other  than 
the  solicitor  Ifi  the  cause  is  signed  to  the  plead- 
ings, the  charge  for  perusing  and  amending  the 
same  should  Im  allowed  on  taxation,  unless  the 
paity  objecting  shows  affirmatively  that  the 
name  of  the  counisel  was  improperly  placed 
there.    Ibid, 

373.  No  allowanoe  can  be  made  on  taxation, 
as  between  party  and  party,  for  the  personal 
expenses  of  the  parties  or  their  witnesses,  or  of 
tibe  ofllcers  of  the  Court,  si  disbursements  in  a 
cause.    Ibid. 

374.  V^here  -tL  specific  allowance  is  provided 
in  the  fee  bill  for  the  performance  of  any  ser- 
vice bj  an  officer  of  the  Court,  no  additional 
charge,  by  way  of  disbursement  in  the  perform- 
ance  of  such  service,  can  be  taxed  in  favour  of 
such  officer  or*  any  other  person.    Ibid. 

375.  A  second  fee  is  allowed  to  counsel  for 
perusing  and  amending  a  supplemental  bill,  or 
bill  of  .revivor,  when  su<;h  bul  becomes  neces- 
sary; but  not  for  perusing  and  signing  an 
amended  bill.    Ibid. 

376.  Where  an  amended  bill  was  filed  by 
the  agreement  of  the  parties,  embracing  all  thd 
ihcts  in  the  case,  and  as  a  substitute  for  the 
previous  bill,  and  answers  to  save  expense,  the 
complalnanr  on  taxation  was  allowed  for  coun- 
sel perusing  and  amending  the  same,  and  for 
the  usual  engrossments  and  copies.    Ibid. 

377.  On  an  ex  parte  hearing,  upon  a  bill 
taken  as  confessed,  the  solicitor  is  not  entitled 
to  an  attendance  fee.  But  where  there  is  an 
sctual  attendance  and  argument  with  the  coun- 
sel of  the  adverse  party,  to  settle  important 

Jioestions  arising  on  the  Mil,  an  attendance  fee 
or  the  solicitor  and  a  full  'counsel  f6e'  are  tax- 
able.   Ibid. 

378.  The  statement  of  the  nature  and  object 
of  the  suit,  to  be  filed  in  the  county  clerk's  of- 
fice, is  not  a  notice  within  the  meaning  of  the 
fee  bill ;  and  is  to  be  taxed  by  the  folio  for  the 
draft  and  engrossment.    Ibid. 

379.  Notices  served  on  the  defendants  in  mo^ 
gage  cases,  under  the  one  hundred  and  thirtv- 
third  rule,  are  specifically  provided  for  in  the 
fee  bill,  and  only  thirty-seven  and  a  half  cents 
can  be  taxed  for  each  notice,  including  copy 
and  service.    Ibid, 

380tf  Where  the  injunction  is  allowed  by  the 
chancellor,  it  is  an  act  of  the  Court,  and  the 
charge  for  filing  the  certificate  of  thfe  allowance 
is  not  taxable.    Ibid. 

381  <  Notice  to  the  register  to  set  down  the 
cause  is  not  a  proper  charge  under  the  present 
practice.  The  notice  of  the  issue  is  the  only 
one  Qow  taxable.    Ibid, 

389.  No  charge  for  notices  which  are  not 
required  by  the  rules  or  practice  of  the  Court 
-can  be  allowed  on  taxation.    Ibid. 

383.  Notice  to  the  register  to  enter  a  decree 
or  order  is  Hot  a  proper  charge,  as  the  solicitor 
is  allowed  for  attending  iu  person.    Ibid. 

384.  If  a  party  insists  upoa  items  In  his  bill 
which  are  not  legally  taxable,  he  will  be  charged 
with  the  expense  of  an  appeal  fh>m  the  taxauon 
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dtor  fm  atteadiAf  tbe  hearing  of  a  calendar 
caase,  oaleas  he  attends  in  person.    JbitL 

397.  The  charge  for  perusing,  amending,  anil 
•igaiag  pleadiags  can  only  be  allowed  when 
tbe  sennee  is  aetaally  pmonned  by  eonnsel 
other  thaa  the  solicitor  in  thncnuee;  and  where 
ibe  nstoe  of  the  solicitor  aloae  is  signed  to  the 
pleadings  as  coaasel,  tbe  presooip- 
tiM  is  thai  BO  other  counsel  perasnd  and  signed 
ihedrdls.    Aid. 
39d.  The  cfaaife  lor  pemsiag  nad  settliii^  m 
applies  to  a  finl  decree  only,  and  it 
be  allowed  on  a  nwiedeetetal  order.  Ibid, 
Bot  aa  affidaTit  of  serriee.of  a  notiee 
of  tbe  ezaBination  ef  a  wiloess  is  not  taxable, 
unless  it  becomes  necessary  to  make  and  uae 
aa  aSdavii  oa  some  special  spplieaitta  to 
the  Cooii.    aid.  . 
4II0L  Where  tbe  examiaation  of  neTeral  wit- 
is  BOticed  for  the  same  time,  only  one 
8  aecesssry ;  nad  a  notice  of  die  exBani- 
of  a  witaenp  for- the  ezneiiner  is   not 
Jhid. 

401.  Where  the  whole  tiavd  of  a  witnenn  in 
goiBff  aad  letaming  ialess  than  fifteen  miles, 
neaUowanee  for  trarel  can  be  made,.nBleB8  it 
appears  that  he  was  obliged  to  come  so  enrly., 
or  was  detained  so  late,  mat  h^  could  not  oonae 
and  retara  oa  the  day  of  his  aUeadance.  If  the 
wb<de  distance  both  ways  is  over  fifteen  milee 
snd  under  thirty,  one  day  should  be  allowed  for 
travel ;  aad  if  over  fifteea  mites  each  way,  one 
day  riiould  be  allowed  for  the  witness  to  eome, 
aad  one  to  retom,  independent  of  the  time  he  in 
detained  for  enunlnation.    Ibid. 

409.  Charges  for  disburtomento  to  witneeses, 
beyoad  the  amount  of  their  jmt  Am  allowance, 
me  not  taxable  against  the  adverse  party.    Jbid. 

403.  Where  travelltng  fees  are  ^elaimed,  the 
allidaTtt  should  state  the  probable  distanoe  tm- 
vellcd  by  each  witaess.    Jhid. 

404.  iVhere  depositiens  are  drawn  by  the 
solicitor  under  a  stipulation  between  the  par- 
ties, no  higher  charge  can  be  allowed  for  the 
draft  or  engrossment  thereof  thaa  if  the  service 
had  t»eea  pcrfoiMed  by  the  proper  officer  of  the 
Couft.    Aid. 

405.  A  copy  of  the  pleadii^  and  depositions 
for  the  use  of  counsel  is  not  taxable  againnt  the 
adverse  party ;  the  abbrevtadon  of  the  plead- 
ings and  depositions  for  the  use  of  oounael  is 
all  thai  can  be  allowed^    Aid.- 

406.  If  counsel  other  than  die  solicitor  « is 
actnally  eaaidoycd  in  the  cause,  retaining  lees 
both  for  solicitor  snd  counsel  are 


thoegh  the  name  of  the  solicitor  only  Is  sub- 
aeribed  to  the  pleadings  as  ooonnel.     Ibid, 

407.  Instraciioas  to  seareh  for  jadgnaientB, 
&e.,  are  only  taxable  in  mortgage  casen  and 
others  of  that  deseriplion,  where,  by  the  prac- 
tice of  the  Court,  it  is  necessary  to  make  all  the 
enpumbniicere  parties  to  the  suit.     Ibid, 

408.  Where  deedn  and  odier  writings  or  parts 
thereof  are*  incorporated  into  pleadings,  they 
cannot  be  charged  as  a  part  of  the  draft  c^T  auch 
proceedings.     Ibid. 

409.  Acopy  of  tlie  nd^pcina  to  annex  to  the 
afiidavit  of  service  is  unneeessarir,  end  not  taxa- 
ble; the  or^final  an^puns  ahoaid  be  annexed. 
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410.  Thiee  folios  are  allowed  for  the  draft 
and  engrossments  of  subpamtu  for  witDesses,  and 
two  for  the  draft  and  copies  o{»uhpmna  tiekets. 
Jhid. 

411*  TvrelTe  and  a  half  eenis  is  the  proper 
allowanee  for  serYing  a  ntbpana  on  a  witness 
in  Chancery.    Ibid. 

412.  A  written  request  to  the  register  to  enter 
an  .order  is  in  the  nature  of  a  predpij  and  cannot 
be  taxed  under  the  reTised  statutes.    Ibid, 

413.  Where  a  witness  is  directed  to  he  exa- 
mifled  on  written  interrogatories,  an  engrossed 
copy  of  the  interrogatoriee  to  be  fil^  with  the 
testUBooy  is  taxable.    Jbid» 

414.  his  not  necessary,  where  the'eopy  of  a 
akading  is  served,  on  the  adrerse  party,  to  give 
ma  notice  that  it  is  a  copy ;  and  no  sulowanoe 
can  be  made  on  taxation  for  such  notice.    Ibid, 

415.  All  charges  for  notices  not  req aired  by 
the  mles  and  practices  of  the  Court  should  be 
rejected,  by  the  taxing  officers,  as  iiseless  and 
naaecessary  services..    Ibid. 

416.  An  affid^fit  of  serving  a  botice  of  the 
order  to  answer  is  taxable,  if  actually  made,  al- 
thoogk  it  is  afterwards  rendered  unnecessary  by 
the  potting  ip  of  the  answer.    Pnd. 

417.  The  diaiges  for  attending  the  master  to 
obtain  his  aiffnature  to  a  summons,  and  for  at- 
tending to  obtain  his  report  after  it  haa  been 
completed,  are  not  proTided  for  hy  the  fee  bill, 
and  are  not  taxable.    Jbid* 

418.  No  charge  for  counsel  attending  pre- 
pared for  arguinent,  where  the  cause  {b  not 
reached  on  the  calendar,  can  be  allowed.    IbuL 

41d.  The  defendant  in  an  attachment  eaonot 
be  charged  for  proceeding  against  the  sheriflTto 
procure  a  leturn  of  the.  attachoMiit.  TAe  Peopk 
T.  Klmtr^  3  Paige,  85. 

420.  Upon  a  proceeding ,  bj  attachment  to 
compel  an  answer,  retaining  fees  for  solicitor 
and  counsel  cannot  be  taxed.    Ibid, 

421.  Where  a  solicitor  refuses  to  waive'  a 
de£nilt,  or  other  technical  advantage  which  he 
has  obtained  over  the  adverse  party,  upon  fair 
and  teasonable  terms,  and  thus  compels  him  to 
apply  to  the  Court  for  relief,  such  solicitor  will 
not  be  allowed^ costs  for  opposing  the  applica- 
tioo.    Gaul  V.  }£Uer^  3  Paige,  192. 

423.  U  pon  an  order  for  the  payment  of  costs, 
prospective  coats  can  only  be  taxed  for  a  copy 
of  the  order  and  of  the  taxed  bill,  to  be  served 
on  the  adverse  party  at  ihe  time  of  the  demand 
of  payment.     Cht^pman  v.  Muntony  3  Paige, 

4S3.  If  costs  are  not  paid  within  the  time 
limiied  by  the  order,  the  party  erititledv  to  the 
eosts  may  maice  an  ex  porle  application  for  an 
order  to  eommit  the  deupqnent  to  prison ;  and 
all  the  costs  subsequent  to  the  demand  can  then 
be  allowed,  and  inserted  in  the  mittimus.  Ibid, 

494«  A  viee-chandellor  is. authorised  to  tax 
the  costs  in  a  suit  or  prooeedinghefoie  aay  othe; 
viee-chaDcellbr.     Ibid, 

495.  Qoestione  as  to  the  legahirity  of  the 
taxation  should  be  brbo^t  before  thevioeHshan- 
eellor  in  whose  circuit  the  suit  is  pending,  and 
Dot  before  the  chaneellor.    Ibid, 

490.  The  role  of  the  Court  aUpwing  nn.ap* 
plicatioo  10  the  chancellor  lor  a  retaxation  of 
hi  a  salt  peadftiig  before  n  vifie^haiieellQr, 


applies  only  to  those  cases  where  the  amoniit 
<i  the  taxable  costs  is  io  controversy,  and  not 
to  a  motion  for  a  retBxation«  upon  the  ground  of 
irregularity  in  the  proceedings  of  the  adverse 
.party.    Ibid, 

427.  Where  a  party  ia  entitled  to  an  order 
of  course,  he  cannot  charge  the  adverse  par^ 
with  the  extra  expense  of  a  specif  applieation 
to  the  Court  for  suoh  order*    Ibid, 

428.  In  a  proceeding  -  by  petition  for  an  at- 
tachment against  a  person  who  is  not  a  par^ 
to  the  suit,  the^solieitor  for  ifoch  person  is  enti- 
tled to  a  tetaining  fee,  if  the  petition  is  dis- 
cussed with  costs.  But  a  retaining  fee  cannet 
be  taxed  in  his  fhvour,  against  the  adverse  party, 
upon  a  mete  ooUaiteFal  proceeding  on  such  peti- 
tion; as  upon  a  reference  for  scandal  or  imper- 
tinence.   Iliid. 

429.  Upon  a  petition  for  the  sale  of  infanis* 
estates,  it  several  inf&tits  are  included  in  the 
same  epplicatioui  or  if  several  parcels  of  laiyl 
are  sold  at  different  times,  the  solicitor  for  the 
petitioners  is  entitled  to  an  allowance  for  the 
extra  expense,  notwithstanding  the  limitation 
of  eosts  W  the  16l8t  rule  to^25.  In  ike  maUfr 
af  Morrell^  4  Paige,  44* 

4^.  Upon  an  appeal  from  a^oe-chanceUer 
to  the  chfDceUor,  retaining  fees. for  solicitor jaiil 
counsel  are  proper  charges.  JLampmam  r* 
Handr^  Paive,  120. 

431.  So  auo  is  a  charge  for  abbieviatijig  dM 
pleadings  and  proofs  foi^  the  use  of  counsel  cip 
the  appeal,    ihid, 

432.  But  At  charge  affainst  the  adverse  par^ 
for  making  copies  of  the  pleading  and  proo& 
for  |he  use  oi  counsel  will  not  be  allowed* 
Ibid. 

439.  Where  an  injunction  is  allowed  at 
chambers  by  a  vice-chancellor  acting  in  his 
character  of  injunction  master,  the  complainant 
is  not  entitled  to  soUeitor^s  and  counsel  fees  ^s 
on  a  special  motion  for  an  injunction,  although 
the  suit  is  pending  before  sueh  vice-chancellor. 
Wiikinaon  v.  SerukaWf  4  Paige,  257. 

434.  A  partv  is  entitled  to.  an  allowance,  on 
taxation,  for  drawing  instruotions  for  the  ex- 
amination of  the  witnesses  for  the  adverse  party, 
if  such  aervice  has  been  ^tually  performed. 
Ibid. 

435.  Upon  special  motions  and  petitions,  if 
the  papers  in  wnich  the  application  is  made  or 
opposed  are  unnecessarily  prolix  or  vo^ominoum 
eosts  will  be  refused  to  the  party  using  such 
improper  pi^pers,  although. he  otherwise  might 
have  been  enlltled  to  exists  against  the  adverae 
party.     Seebor  v.  He$s^  6  Paige,  85. 

436.  If  the  party  applying .  for  a  retaxatiop 
of  costs  succeeds  <mly  as  to  part  of  the  objee- 
tion0  contained  in  the  papers  on  which  his 
application  is  founded,  neither  party  will  be 
enutled  ,to\coets  on  the  motion.  Llttgd  v.  Brevi> 
ster,  5  P^ige,  87. 

437.  When  an  order  for  further  time  to  an- 
swer, underthel25th  rule,  ie  obtained  as.  matter 
ef  necessity,  and  not  for  the  aceommodation  or 
convemeniee  of  the  defendant  or  his  solicitor, 
the  expense  of  obtaining  suoh  order  is  taxable 
as  against  the  adverse  partv.    Ibid. 

438.  If  different  defendanti  appear  by  the 
saoae  soUoitor,  and    there  are  no  conwoting 
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as  to  sach  items.  Bat  if  the  adverse  party  ap- 
peals to  the  CoQrt  from  the  taxation  of  other 
{terns  also  which  were  properly  allowed,  each 
party  may  be  left  to  hear  his  own,  on  the  appli- 
cation for  a  retaxation.    Ibid* 

385.  Only  the  ^bbreiriations  of  the  pleadings 
and  depositions  in  a  cause  for  the  use  of  coun- 
sel are  taxable,  and  not  foil  copies  of  such 
pleadings  and  deposititms.  Dteaten  %,  LaFargc^ 
^  Paige,  411.  .  ^ 

386.  On  an  application  for  a  retaxation,  where 
the  pleadings  were  befiMe  the  taxing  officer,  the 
Court  will  presam^  the  number  of  folios  were 
torrectly  taxed  unless  there  id  an  affidavit  of  a 
mistake,  in  that  respect.  Mogera  r*  Bogen^.Q 
Paige,  458. 

387.  Where  postage  or  other  disbursements 
are  charged,  each  item  of  such  disbursements, 
and  the  t)cca8ioii  and  circumstances  of  the' ex- 
penditure, should  be  particularly  specified  )n 
the  bill  of  costs  and  sworn  to.    tbid» 

388.  It  is  the  duty  of  the  taxing. officer  to  see 
that  the  seteral  provisions  of  the  ^revised  sta- 
tutes relative  to  the  taxation  of  costs  are  com* 
plied  with,  whether  the  tai^ation  is  opposed  *or 
not.    75»U 

389.  If  the  taxing  officer  on  the  taxation  of  a 
Vill  of  costs  has  doubts  as  to  the  tsorioectaess  of 
a  charge,  he  ahould.  reject  it.    Ibid. 

390.  It  is  the  duty  of  a  party  who  is  dissatis- 
fied with  the  taxation  as  to  particular  items  in 
the  bill  of  costs,  to  bring  the  question  as  to  such 
itema  directly  before  the  Court,  lbyv.a  motion  on 
his  part,  althojugh  the  advene ^larty  applies  for 
a  retaxation  as  to  other  itoms.  The  petition  or 
other  pa|)ers  on  which  an  application  for  a  re- 
taxation is  founded  should  distinctly  refer  to, 
or  point  out  the  particular  itoms  or  parts  of  th0 
bill  of  costs  as  to  which  a  retaxation  is  sought. 
Ibid.  .      ,         ' 

391.  Copies  of  the  opii^tQu  of  the  Court  fur- 
nished to  tne  master  on  a  r^ferenc^  are  not  tax- 
able.   Ibid. 

393.  The  solicitor  is  entitled,  to  charfse  for  a 
notice  of  the  taxation  of  his  costs,  in  addition  to 
the  specific  allowance  in  the  (ee  bill  for  a  copy 
of  the  bill  of  costs,  to  be  delivered  to  the  adveise 
party  with  such  notice^ .  Ibid^ 

393.  The  solicitor  cannot  be  allowed  for  an 
engrossed  copy  of  charges  or  discharj^s  before 
the  master ;  nor  for  engrossing  objections  to  the 
draft  of  the  master's  reporL  The.  allowance 
for  engrossed  copies  to  file  applies  only,  to  co- 
pies of  such  papers  as  are  to  be' filed  in  the  re- 
gister's or  clerk^s  office*    Ibid. 

394.  A  charge  for  instructions  as  to  the  man- 
ner of  serving  the  ntbpctna  on  a  defendant 
Is  not  taxable,  and  no  allowance  for  serving 
the  jubpana  can  he-  made  by  way  of  disburse- 
ment beyond  the  sum  fixed  by  the  fee  bill. 
Ibid.  .    .  • 

395.  Where  a  motion  is  made  or  opposed  by 
counsel  other  than  the  solicitor  on  record,  the 
attendance  fee  of  the  solicitor  is  taxable,  al- 
though he  did  not  attend  in  person ;  hut  where 
the  solicitor  makes  or. opposes  the  motion  him- 
self, and  is  allowed  therefor  as  counsel,  he 
cannot  charge  an  attendance  fee  as  solicitor 
also.    Ibid. 

396.  No  allowance  can  be  made  to  the  soli- 


citor /or  attending  the  hearing  of  a  calendar 
cause,  unless  he  attends  in  person.    Ibid, 

397.  The  chaige  for  perusing,  amending,  and 
signing  pleadings  can  only  be  allowed  when 
tlie  service  is  actually  performed  by  oouns^ 
other  than  the  solicitor  in  thecAuse;  and  where 
the  name  of  the  solicitor  alone  is  signed  to  the 
engfoBsed  pleadings  ae  couoSel,  the  preeonap- 
tico  is  that  no  other  eoanse}  perused  and  signed 
the  draAs.    Ibid. 

39$.  The  charge  for  perusing  and  seltliaff  a 
decree  applies  .to  a  final'  decree  only*  uia  it 
cannot  be  allowed  on  a  mere  dei^retal  order.  Ibid. 

399.  But  an  affidavit  of  service,  of  a  notiee 
of  the  examination  of  a  witness  is  not  taxable, 
unless  it  becomes  necessary  to  make  and  use 
sQch  an  affidavit  on  some  speeial  application  to 
the  Court.    Und.  •  . 

400.  W^here  the  examination  of  several  wit- 
nesses is  notieed  for  the.  same  time,  only  gne 
notice  ia  necessary ;  and  a  notice  of  the  exami- 
nation of  a  witnesp  for*  the  exaoniner  is  net 
taxable.    Ibid, 

401.  Where  the  whole  travel  of  a  witneM  ia 
goinff  and  returning  is-^less  than  filieen  miles, 
nojaUowanoe  for  travel  can  he  made,janlesB  it 
appears  that  he  was  obliged  to  come  so  earl^ 
or  was  detained  so  late,  mat  he  could  not  eo|ne 
and  reiotn  on  the  day  of  his  attendance.  If  the 
whole  distance  both  ways  is  over  fifteen  mllee 
and  urtder  thirty,  one  day  should  be  allowed  for 
travel ;  and  if  over  fifteen  miles  each  way,  one 
day  should  be  ellowed  for  the  witness  to  eome, 
and  one  to  return,  independent  of  the  time  he  is 
detained  for  examinatioR.    Ibid, 

402.  C  barges  for  disbursements  to  witnessea, 
beyond  the  amount  of  their/ier  diem  allowanee^ 
are  not  taxable  against  the  adverse  party.  Ibid* 

403.  Where  travelling  fees  are^daimed,  the 
affidavit  should  st^te  the  probable  distance  tn- 
velled  by  each  witness.    Ibid, 

404.  Where  depositions  aie  drawn  by' the 
solicitor  under  a  stipulation  between  the  par- 
ties, no  higMr  charge  can  be  allowed  for  the 
draft  or  engrossment  thereof  than  if  the  aerviee 
had  been  performed  by  the  proper  ofiloer  of -the 
Court.    Ibid. 

405.  A.  copy  of  the  pleadings  Snd  depositions 
for  the  use  of  counsel  is  not  taxable  against  the 
adverse  party ;  the  abbreviation  of  the  plead- 
ings and  depositions  for  the  use  of  counsel  is 
all  that  can  be  allowed^    Ibid;- 

406.  If  counsel  other  than  the  eolicttor^is 
actually  employed  in  the  cause,  retaining  foes 

>  both  for  solicitor  and  counsel  ate  taxable,  al- 
though the  name  of  the  solicitor  oiily  ia  sid>- 
scribed  to  the  pleadings  as  eounael.    Ibidi 

407.  InstractioRS  to  search  for  judgmeitla, 
du:.,  are  only  taxable  in  mortgage  eases  and 
others-  of  that  desoriplion,  where,  by  the  prac- 
tice ef  the  Court,  it  is  necessary  to  make  alt  the 
encumbrancers  parties  to  the  suit.    Ibid. 

408.  Where  deede  and  ofter  wriiingB  or  parte 
thereof  are*  incorporated  into  pleadings,  they 
cannot  be  charged  as  a  part  of  the  drafi  of  such 
proceedings.    Ibid. 

409.  A^opy  of  the  mAptgna  to  annex  to  the 
a^avit  of  service  is  unnecessary,  slid  not  taxa- 
ble ;  the  original  mttpeum  thotud  he  annexed. 
JWil. 


€HANC£llY.-..aii^ 


410.  Hiiee  fdios  are  allowed  for  the  draft 
and  engroAsmenU  of  9ubpcsnaa  for  witnesses,  and 
two  for  the  draft  and  copies  ofsubpseaa  tickets. 
JbiiL 

411.  TweWe  and,  a  half  cents  is  the  jiroper 
allowance  for  serving  a  tuhpttna  on  a  witness 
in  Chancery.    Ibid^ 

412.  A  written  request  to  the  register  to  enter 
aAx>rder  is  in  the  nature  of  a  precip^i  and  cannot 
be  taxed  under  the  revised  statutes.    IbiiL 

413.  Where  a  witness  is  directed  to  be  exa- 
nioed  on  written  interrogatories,  an  engrossed 
cop^  of  the  interrogatories  to  be  fil^  with  the 
testimony  is  faxable.    Jbid, 

414.  his*  not  necessary,  where  the' copy  of  a 
pleuliog  is  ^rved.on  the  adverse  party,  to  give 
oiiir  Botic^  that  it  is  a  copy ;  and  no  allowance 
can  be  made  on  taxation  lor  such  notice.    Ibid, 

41^.  All  charges  for  notices  not  reauired  by 
the  rules  and  practices  of  the  Court  snould  be 
rejected,  by  the  taxing  officers,  as  useless  and 
unnecessary  services..    IbiiL 

416.  An  affidavit  of  serving  a  botice  of  ^e 
order  to  answer  is  taxable,  if  actually  made,  al- 
thoogh  it  is  afterwards  rendered  unnecessary  by 
the  putting  in  of  the  answer.    Ibid. 

417.  The  chaiges  for  attending  the  master  to 
obtain  his  stsnature  to  a  summons,  and  for  at- 
tending to  obtain  his  report  after  it  baa  been 
eompletad,  are  not  provided  for  by  the.  fee  bill, 
and  are  not  tsxabte.    Ibid^ 

418.  No  charge  for  counsel  attending  pie- 
pared  for  argument  where  the  cause  &  not 
reached  on  the  calendar,  can  be  allowcMl.    l&tflL 

419.  The  defendant  in  an  attachment  cannot 
be  charged  for  proceeding. against  ^sheriff to 
procure  a  return  of  tha  attachment.  The  P4»pk 
T.  Elmer^  3  Paige,  85. 

420.  Upon  a  proceeding ,  by  attachment  to 
compel  an  ans.wer,  retaining  fees  for  solicitor 
and  counsel  cannot  be  taxed.    Ibid. 

421.  Where  a  solicitor  refuses  to  waive  a 
default,  or  other  technical  advantage  which  he 
has  obtained  over  the  adverse  party,  upon  fair 
and  reasonable  terms,  and  thue^  eompels  him  to 
apply  to  the  CouH  for  relief,  such  solicitor  will 
cot  be  allowed^ costs  for  opposing  ths  applioar 
tioiL.     GaulT.  iSlleTf  3  Paige,  192.     - 

423.  Upon  an  order  for  the  payment  of  costs, 
proepective  costs  can  only  be  ia^ed  for  a  copy 
of  the  order  and  of  the  taxed  bill,  to  be  served 
on  the  adverse  party  at  (he  time  of  ^e  demand 
of  payment.  Ckt^nnan  v.  J&nwn,  3  Paige, 
347. 

423.  If  costs  are  not  paid  within  the  time 
limited  by  the  order,  the  party  entitledv  to  the 
costs  may  make  an  ex  parte  application  for  an 
order  to  commit  the  deUpqnent  to  prison ;  and 
all  the  costs  subsequent  to  the  demand  can  then 
be  allowed,  and  inserted  in  the  mittimus.  Ibid. 

4M.  \  vice-cfaanc^lor  is-aothorited  to  tax 
the  eoats  in  a  suit  or  prooeedingbefore  aay  othej 
vice-chancellor.    Ibid. 

435.  Qnestions  as  to  the  regnfority  of  the 
taxalion  should  be  brbovht  before  the  vice-ohan« 
««l]or  in  whose  circuit  the  suit  is  pending,  and 
not  before  the  chancellor.    Ibid. 

426.  The  rale  of  the  Court  allowing  an.ap- 
plicatiott  to  the  chancellor  for  a  retaxotion  of 
coats  in  a  suit  pending  b^ore  m  f  iO0-ohBiiceUor« 

Ymu  m.  12 


applies  only  to  those  cases  where  tiie  amoui|t 
of  the  taxable  costs  is  in  controversy,  and  nqt 
to  a  motion  for  a  retaxation,  upon  the  ground  of 
irregularity  in  the  proceedings  of  the  adverse 
.party.    Jbid* 

427.  Where  a  party  ia^  entitled  to  an  ord^r 
of  course,  he  cannot  charge  the  adverse  pa^ 
with  the  extra  .expense  of  a  fecial  application 
to  the  C  ourt  for  such  order*  Ibid. 
.  428.  In  a  proceeding  by  petition  for  an  at- 
tachment against  a  person  who  is  not  a  par^ 
to  the  suit,  the  solicitor  .for  ^uch  person  is  enti- 
tled to  a  retaining  fee,  if  the  petition  is  dif- 
cussed  with  costs.  But  a  retaining  fee  cannot 
be  taxed  in  his  fhvour,  against  the  sidverse  party, 
upon  a  mere  collateral  proceeding  on  such  peti- 
tion.; as  upon  a  reference  for  scandal  or  imper- 
tinence,   ilnd. 

429.  Upon  a  petition  for  the  sale  of  infant* 
estates,  it  several,  ini^ts  are  included  in  the 
same  application,  or  if  several  panels  of  land 
are  sold  at  different  times,  the  solicitor  for  the 
petitioners  is  entitled  to  an  allowance  ^for  the 
extra  expense,  notwithstanding  -  the  limitation 
of  eosts  bv  the  161st  rule  toi|25.  In  the  maU^ 
cf  Morreil,  4  Paige,  44. 

430.  Upon  an  appeal. from  a  vice-chancellor 
to  the  chancellor,  retaining  fees. for  solicitor Jii|d 
counsel  are  proper  charges.  Lampman  y» 
Band,  4  Pame,  120. 

431.  So  a&o  is  a  charge  for  abbreviating  tlie 
pleadings  and  proofs  fo4  the  use  of  counsel  cm 
the  appeal.    laid. 

432.  But  A  charge  affainst  the  adverse,  partjf 
for  making  copies  of  the  pleading  and  proo& 
for  ^  use  01  counsel  will  not  be  allowed* 
Ibid. 

438.  Where  an  injunction  is  allowed  at 
chambers  by  a  vice-chancellor  acting  in  his 
character  of  injunction  master,  the  complainant 
is.  not  entitled  to  solicitor's  and  counsel  fees  as 
on  a  special  motion  for  an  injunction,  although 
the  suit  is  pending  before  suchr  vice-chancellor. 
WUkinmm  v.  Heruhaw,  4  Paige,  267. 

434.  A  party  is  entitled  to.  an  allowance,  on 
taxation,  for  drawing  instructions  for  the  ex- 
amination of  the  witnesses  for  the  adverse  party, 
if  such  service  has  been  ^tually  performed. 
Ibid. 

435.  Upon  special  motions  nnd  petitions,  if 
the  papers  in  wnich  the  application  is  made  or 
opposed  are  unnecessarily  prolix  or  voluminous, 
costs  will  be  refused  to  the  party  using  such 
improper  p^ers,  although  he  otherwise  might 
have  been  entitled  to  costs  against  the  adverse 
party.    Seebor  v.  J%m,  6  Paige,  85. 

436.  If  the  party  applying. for  a  retaxation 
of  costs  succeeds  .only  as  to  part  of  the  objec- 
tions contained  in  the  papers  on  which  his 
application  is  founded,  neither  party  will  be 
enutled  .to'xosts  on  Uie  motion.  Llitj^d  v.  Brew 
Bier^  5  Paige,  87. 

437.  When  an  order  for  further  time  to  an- 
swer, under^l25th  rule,  ia  obtained  as  matt«- 
ef  nscesaity,  and  not  for  the  acoommodation  or 
oonvenieniee  of  the  defendant  or  his  solicitor, 
the  expense  of  obtaining  such  order  is  taxable 
as  agamst  the  adverse  party.    Ibid. 

438.  If  different  defendants  appear  b^  the 
solioitor,  and   there  are  no  conflicting 
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rights  or  disputed  facts  between  them  to  reader 
separate  answers  necessary,  the  solicitor  will 
only  be  allowed  on  taxation  for  one  answer. 
Ibid. 

439.  Where  the  answers  of  several  defend- 
ants refer  to  the  satne  schedule,  only  one 
enprossihent  of  the  schedule  is  necessary  if  the 
defendants  appear  by  the  same  solicitor,  and 
only  one  copy  for  the  defendant's  solicitor  and 
one  copy  for  the  complainant  should  b^  allowed 
6n  taxation.    Ifnd,    . 

440.  On  an  appeal  from  an  interlooutory 
order  of  a  Tice-chancellc^,  retaininff  fees  for 
solicitor  and  counsel  afe  taxable,,  but  not  a 
charge  for  an  abbreviation  of  the  pleadings, 
depositibns,  and  exhibits ibr  the  use  of  counsel. 
These  last  charges  can  only  be  allowed  when 
the  cause  upon  the  appeal  is  headed  as  a  calen- 
dar eause.    Dennukm  ▼•  Vucker^  5  Paige,  61.  ■ 

441.  A  charge  for  abbrcTiating  the  schedules 
annexed  to  a  bill  or  answer  is  not  'taxable. 
Ikid. 

*  443.  The  only  disbursements  which  are  pro- 
perly taxable  against  the  adverse  party,  under 
the  provision  in  the  fee  bill  on  that  subject,  ai« 
disbursements  by  the  solicitor  ibr  postage,  for 
exemplifications  to  be  used  in  the  suit;  ibr 
necessaij  searches  in  the  public  offices  for  the 
publication  of  notices,  when  required  by  law  or 
the  practice  of  the  court ;  and  other  disburse- 
ments of  like  nature.  Hovey-Y.  ITovey,  5  Paige, 
651. 

448.  The  complainant's  solicitor  is  not  entitled 
to  have  taxed  against  the  adverse  party  the 
expense  of  ascertaining  the  residences  of  the 
defendants,  as  a  necessary  disbursement  of  t^e 
solicitor  in  the  cause.    Ibid, 

444.  4  ▼ice-chancellor  in  the  taxation  of 
Costs  acts  lAerely  in  his  .ministerial  capacity  as 
a  taxing  officer  of  the  Court,  and  an  application 
to  the  cnancellor  to  review  his  decision  as  such 
taxing  officer,  under  the  139th  rule  of  this 
Court,  is  not  an  appeal  from  an  order  of  a  vice- 
chancellor  or  from  a  proceeding  in  the  nature 
6f  an  order ;  it  may  therefore  be  made  after  the 
time  allowed  by  law  for  bringing  an  appeal. 
Lbfyd  V.  Brewster,  5  Paige,  87. 

445.  The  order  of  the  chancellor  upon  an 
application  for  retaxation  of  costs  in  a  cause 
pending  before  a  vice-chancellor  may,  when, 
necessary,  be  transmitted  to,  and  entered  with 
the  clerk  of  such  vice-chancellor.    Ibid, 

446.  The  last  clause  of  the  130th  rule  ddts 
not  give  the  taxing  officer  an  absolute  and 
uncontrollable  discretion  in  the  taxation  of 
costs;  and  if  he  comes  to  an  erroneous  conclu- 
sion as  to  the  necessity  or  propriety  of  putting 
in  separate  answers,  &c.,  his  decision  may  be 
reviewed  by  the  Court  upon  an  application  for 
a  retaxation»    Ibid, 

447.  The  complainant  in  a  judgmeivt  credit- 
or's bill  is  not  entitled  to  extra  costs  and 
tounsel  feeSf  to  be  paid  out  of  the' estate  of  the 
debtor  in  the  hands  of  a  receiver  appointed  by 
the  Court.     Ryekman  v.  PerkifU,  5  Paige,  643. 

448.  When  the  interests  of  the  parties  to  a 
Suit  are  adverse,  nothing  Beyond  legal  taxable 
Croats  can  be  allowed  by  one  party  pB  against 
nnother;  Neither  does  the  Court  allow  extra 
Counsel  fees  to>be  paid  to' the  complainant's 


counsel  out  of  a  fund  in  Court  belonging  to  s 
defendant,  except  in  those  cases  where  the 
counsel  has  been  employed  to  recover  or  create 
such  fund  for  the  joint  benefit  of  both  parties. 
Wt^il  r.  main,  6  Paige,  588. 

(c)  Security  for  eotU, 

'449.  Where  the  person  who  prosecutes  a 
suit' in  the  name  of  an  infant,  as  his  next  friend, 
is  insolvent,  he  will  be  compelled  on  the  appli- 
cation of  the  defendant  to  give  security  for 
costs.  FuUoh  et  ai,  v.  Rooaeveti,  1  Paige,  1782 
'  450;  Where  the  complainants  became  insol- 
vent pending  the  suit,  and  assigned  all  their 
interest  therein  to  a  third  person,  Utih  assi^ed 
was  not  permitted  to  proceed  with  the  suit  m 
their  names  without  ^ving  security  for  cdsts. 
Maaaty  v,  GiUelan,!  Paige,  644.    -  . 

45 L  Where  the  eo^ftplainant  has  actually 
removed  from  the  state  with  his  fisimily,  and 
changed  his  fesidence,  the  defendant  is  entitled 
to  security  for  costs,  although  there  is  a  proba- 
bility that  the  complaiqant  may  return  at  some 
future  day.     Gi&ert  y.  Gilberi,  2  Paige,  603. 

453i  Upon  a  bill  filed  by  the  \vife  against  her 
husband  for  a  separation' or' limited  divotce,  if 
the  next  friend  of  the  wife  ^who  prosecutes  the 
suit  is  irresponsible  or  insolvent,  all  proceed- 
ings may  be  stayed  until  securi^  for  .costs  is 
given,  or  a  responsible  person  is  substituted  in 
his  place ;  and  if  such  security  is  not  given,  or 
Substitution  made  within  a  reasonable  time,  the 
bill  will  be  dismissed.  Lawrence  v.  Latarenet^ 
3  Paige,  867. 

453.  An  appellatit  is  not  allowed  to  prosecute 
an  appeal  as  a  po6r  person,  biit  he '  must  give 
security  for  costs ;  and  therefore,  if  he  succeeds 
on  the  appeal,  he  is  entitled  to  draw  costs  tun 
iht  appeaj,  although  he  sued  in  forma  pauperis 
in  the  Court  below.  BoUon  v.  Chtrdncr,  3  Paige, 
373. 

454.  The  next  friend  of  a  ^ife,  in  a  suit 
against  h&r  husband  for  a  separation,  should  be 
worth  at  least  $380,  over  and  above  his  debts, 
RoberUon  v.  RcherUon,  3  Paiffe,  387. 

455.  Although  the  next  mend  of  the  com* 
plainant  is  irresponsible,  the  defendant  is  not 
entitled  to  have  the  bill  dismissed  in  the  first 
instance ;  but  the  proceedinga  on  the  part  of  thef 
complainant  will  be  stayed  until  sufficient  sec«- 
rity  for  costs  is  given,,  or  a  res{>onsible  persoi^ 
is  substituted  as  me  "next  friend.    Ibid, 


Xn,  DEBTOR  AND  CREDfTOR. ' 

A*  (a),  W^en  and  how  equily  inlerfttn  in  f(^ 

vour  oferediior$  <  (b)  Jndcffraada  againd 

them, 
B.  TnuU  and  aaaignmenU  for  ihe  henM  cf  ert' 

ditora,  and  agreemertU  between  Juhtor  and 

creditor,  '     • 

CCfihc  ordtr  and  manner  in  tffhieh  debta  ^auld 

be  paid,  and  different  liens  enforced  f  if 

vrffttentBS  between  creditors,  and  tke  didri* 

bution  of  assets  between  them, 
D.  Intoheni  d^iont  ihek  discharge  undet  *ha 

'Statute, 
F*-  Ikbtors  eAattit  or  dbseoading. 
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A.  (a)   When  and  how  equity  tnicrfarea  in  far 

tNwr  ofcrtaiton. 

456.  A  creditor,  having  obtained  Judgment 
and  procured  hia  fieri  faeiae  to  be  returned  un- 
eatisfied,  may  file  bis  bill  against  a  debtor  of  the 
defendant  to  whom  he  has  loaned  moneys  or 
sold  eooda  on  credit  for  the  ]^uriK»e  of  keeping 
the  fund  oot  of  the  reach  of  his .  (the'  deiend- 
ant^a)  creditors ;  and  Chancery  wiil  divert  the 
|>ayment  from- the  defendant  to  his  creditor  so 
filing  Ma  bill.     Weed  t.  Pierce^  9  Cow.  723.  ' 

457.  If  the  cnrdi^orB  to  whom  the  defendant 
loaned  or  sold  are  privy  to  the  fraud,  they  may 
be  oompelled  to  pay  immediately^  though ,  their 
debt  was  contracted  on  a  credit;  but  if  not 
privy  to  the  fraud,  they  may  be  comjielled  to 
pay  the  debt  to  the  execution  crodit(»r  at- the  ex- 
piration of  the  credit.    IHd, 

456.  Wber^  there  are  aevera)  judgment' «re- 
ditora  of  the  defendant  holding  different  judg- 
ments, they  need  not  be  made  parties.    Ibid. 

459.  The  issuing  and  return  of  a  fieri  faeuu 
does  not  eive  a  lien  on  iha  fund ;  but  the  filing 
of  the  bilr,  or  doing  some  othter  decisive  act, 
showing  an  intention  to  pursue  the  fund*    Ibid, 

4^.  A  jt$$iiee*9  Jadgmenty  when  the  ainount 
is  $100  or  upwarda,  is  as  well  entitled  to^th'e 
aid  of  a  Court  of  Eauity  as  the  judgment  of  a 
Court  of  Record,  ana  that  whether  judgment  ia 
obtained  iipon  attaekment  as  otherwise.  Bftiley 
T.  BurUm,  8  Wend«  -339. 

461.  Several  judgment  creditors,  the  joint 
tfmoant  of  whose  judffmenta  ia  $100  or  up* 
wardsr  inay  unite  in  a  bill  for  diacovery,  and  to 
remove  impediments  at  law  created  by  the 
fraud  of  their  common  debtor.    Ibid. 

463.  To  entitle  a  judgment  creditor  at  law  to 
the  aid  of  a  Court  oil  Chancery,  to  obtain  aatis- 
laction  of  his  judgiiwnt  against  the  defendant, 
ont  of  propertjrnot  liable  to  be  levi^  upon  hy 
exeeutioil,  he  must  show  not  only  an  execution 
tasued,  but  returned  mf/fci  ftono,  isA  no  state  of 
facta  will  excnae  such  return.  JIPJBlwdin  v. 
WiiliM,  9  Wend.  548. 

463.  Abilhin  Chancery  .may  be  filed  to  re- 
move a  fraudulent  or  inequitable  obstruction  or 
embarrassment  to  the  aaUsfiiction  of  a  judg- 
aaent  by  execution;  but  the  bill  in  such  caae 
must  distinctly  and  ipecifically  allege  that  there 
is  real  estate  which  la  subject  to  the  judgment, 
or  personal  property  liable  to  the  execution.  Ibid. 

464.  Al^r  a  parfy  has  proceeded  to  judg- 
ment and  execution  at  law^  he  may,  by  the  aid 
of  a  Court  of  Equity,  Teach  property  in  the 
hands  of  a  tliird  ^person,  which  was  not,  in 
itself,  liable  to  execution.  '  Cdndler'r.  Fettiiy 
1  Paige,  168. 

465.  An  iqnnction  in  such  case  will  also  be 
granted,  to  prevent  the  defi^aiit  ftom  disposing 
of  his  property  aAer  an  execution  has  been 
iflsued  ttd  returned  unsatisfied.    lind* 

466.  Where  a  debtor  conceals  his  ownership 
of  property  to  prevent  its  seixoie  from  execu- 
tioas  against  him,  and  one  of  hia  judgment 
crediton  aida  him  in  tbia  fraud,  this  Court  will 
not  interpose  in  favour  of  the  debtor  against 
such  judgment  creditor,  but^will  le^ve  the  pat- 
ties to  their  legal  righta.  iUanfiy,  «i<inufMMrator, 
T.  ME%»r  1  Paige,  479. 


467.  While  the  plaintiff  has  the  body  of  the 
defendant  in  execution  on  a  ea*  <a.,  his  right  to 
proceed  against  the  property  of  the  latter  ia 
suspended.  He  cannot,  therefore,  as  long  aa 
the  defendant  is  so  in  custody^  file  a  biU  in 
Chancery  to  reach  his  equitable  estate.  Siili' 
well  V.  Pari  Epe,  1  Paige,  615. 

468.  A  creaitor  whose  execution  at  law  has 
been  returned  unsatisfied  may  file  a  bill  to 
reach  the  equitable  estate  of  the  defendants, 
either  in  his  own  name  or  for  his  own  benefit, 
or  he  may  join  with  other  cr^itors  standing  in 
the  same  situation  with  himself,,  or  he  may  file 
a  bill  in  behalf  of  himself  and  all  others,  being 
judgment  creditors,  whose  executions  have  been 
returned  tmsatisfiedf  i^iid  who  may  choose  to 
come  in  under  the  decree  aiid  contribute  to  the 
expenses  of  the  suit.  Edmeeton  v.  Lyde^  1 
Paige,,  637.       ^-  -  . 

469.  A  judgment  creditor  does  not  obtain  a 
specific  lien  upon  the  equitable  estate  of  the 
debtor  by  the  return  of  an  execution  unsatisfied, 
but  by  the  commenoement  of  a  suit  in  eauity 
af^T  the  execution- has  b^Q  so  returned. .  Ibii, 

470k  Every -species  of  property  belonging  to 
a  debtor  may  be  reached,  and  applied  to  the  sa- 
tisfaction of  his  debtflu    Ibid. 

471.  Upon  a  judgment  crediCor*s  billthe  com- 
plainant may  reach  the  defendant's  interest  in 
the  effects  of  a  copartnership,  after  payment  of 
the  partnership  debts,  and  satisfying  all  prior 
equities  in  favour  of  his  copartners.  Eager  v.. 
Priee^  3  Paige,  334. 

473.  Wliere  there  is  no  allegation  of  fraud  or 
collusion  between,  the  complainant  and  the 
sheriff^  the  return  of  an  execution  at  law  unsa- 
tisfied is  su^eient  to  authorize  l^e  filing  of  a 
judgment  creditor's  "bill,  although  the  sheriff 
was  told  the  defendants  had  some  interest  in 
the  property,  which  might  b^  sold  on  the  execu- 
tion.    Stoore  V.  Aelwy,  8  Paige,  418. 

473.  Under  a  decreO'  upon  a  creditor's  bill 
for  the  crediton  to  cpme  in  and  prove  their  de- 
mands, it  is  Sr  matter  of  course  to  permit  a  cra- 
ditor  to-coroe  in  and  prove  his  debt  at  any  time 
before  the  fund  is  actually  distributed  and  paid 
oot,  upon  his  showing  a  sufficient  excuse  for 
not  coming  in  before  the  maater,  and  upon  pay- 
ment of  a&  the  costs  produced  by  the  delay. 
Wilder  V.  Keeter^  3  Paige,  164. 

474.  Afler  the  filing  of  the  master's  report,  a 
creditor  who  has  neglected  to  come  in  in  time 
cannot  have  an  est  parte  order  permitting  him  to 
go  before  the  master  and  prove- his  debt ;  but  he 
must  give  notice  of  4iis  application  to  the  soli- 
citota  Qf  the  creditors  who  havcnlrfady  proved 
their  claims,,  add  to  the  original  parties  in  tho 
suit.    Ibid. 

475.  Neither  a  party  to  the  suit  nom  strangerr 
Wilh,  afVer  the  filing  of  the  master's  report,  be 
permitted  to  par^ase  a  demand  acainst  the  es- 
tate which  the  owner  had  neglected  to  establish 
and  prove  before  the  tasaster,  unkas  there  is  % 
aurplus  of  the  fund.    Ibid. 

476.  Where  a  party  contracts  with  his  debtor 
for  the  payment  (M  a  sum  in  grosswith  interest^ 
the  ddi>tor  cannot  compel  him  to  receive  a  part 
of  his  debt,  leaving  the  residue  unpaid.  Law» 
fence  v.  Murray ^  3  Paige,  400. 

477.  But  when  the  creditor  attempu  to  co* 
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fatee  a  payment  of  hit  debt  by  a  legal  proceed- 
infift  the  oollection  of  a  part,  nnder  the  prooesa 
or  the  Conit,  will  be  a  payment  sro^n/oi  and 
mteieat  upon  the  part  so  xcoeiTed  eannot  after- 
warda  be  collected.    Jlnd. 

478.  Upon  a  creditor's  bill  filed  after  the  r&- 
tom  of  an  execution  at  law  against  fhe  defond- 
aat  unsatiM&ed,  the  complainant  is  entitled  to  a 
diacoTcry  as  to  a  trust  creatsd  for  the  defend- 
ant's benefit  by  a  third  peraon,  io  that  the  Court 
may  see  whether  it  ia  one  upon'  which  the  com-* 
plamanthas  an  equitable,  claim  for  the  satiafhe* 
tion  of  his  debt«  Le  itoj^  y.  Bogen^  3  Paige, 
934. 

479.  The  exception  in  the  last  clause  of  the 
section  of  the  veTiaed  statutes  which  relatea  to 
pToceedtnga  in  Chancery,  upon  creditor's  bills, 
ihlates  to  the  trusts  held  by  third  pemons  for 
the  benefit  of  the  debtor  or  his  fiamilyi  but  it 
does  not  extefid  to  property  in  the  debtor's 
hands  upon  trust,  and  in  which  be  has  hhnself 
also  a  beneficial  interest.    Ikid.  • 

480.  Upon  a  creditor's  bill,  trader  the  statute, 
which  ia  a  hill  for  a  discorery  in  aid  of  the  exe- 
cution at  law  as  weH  a9  for  relief  ^against  pro- 
perty which  cannot  be  aold  en  execntton,-  t!ha 
complainant  is  entitled'to  a  discoveiy  of  all  the 
real  eatate  whfeh  the  defendant  owned,  within 
the  juriadiction  of  the  Conn  of  kw,  at'tfae  time 
of  the  docketing  of  the  judgment*    Ihid*     *■ 

481.  The  complainant  is  also  entitled  to  a 
diacoTery  of  all  the  estate  or  property  whiclv 
the  defendant  }iad  at  the  time  or  filing  the  btllv 
or  of  potttnff  ia  his  answer^  althooffh  it  ia  out 
ef  the  jurisdiction  of  the  Court  or  law;  9A  it 
■my  be  reached  tbffOQgh  the  medium  of  the 
Court  of  Cfaaifcery,  or  otherwiae,  upon  the  dis- 
osvety  b^ttg  made.     Ikid* 

489»  If  oa^  creditor  by  judgment  and  another 
Vy  a  decree  hare  aeqaired  lie^w  upon  the  pro- 
per^^  of  their  debtor,  whacH  entitle  <hem  to 
iamuar  vslief  against  an .  act  of  the  defendant 
which  is  a  common  injui^  to  botii,  and  pferenta 
them  from  enforcing  their  liens,  they  may- join 
hi  a  bill  to  obtain  such  veltelL  Cbartmm.y^De 
Peycfer,  3  Pai^,  320, 

483.  A  creditor  by  decree  in  Chanoetr,  upon 
the  retnctt  of  his  execution  unsatisfied, »  enti- 
tled to  the  same  telief  against  the  equitable  in" 
terests  and  property  of  his  debtor  as  a  creditor 
by  judgment  at  law.    lUd. . 

464.  To  obtain  an  equitable  lien  'np6a  prcK 
perty  not  subject  to  a-leyy  and  sale  under- an 
execution,  the  creditor  must  exhaust  his  remedy 
under  his  judgment  or  .decree  by  the  return  of 
an  execution  unsatisfied*    Ihid, 

485.  But  to  obtain  relief  wunat  im  encum- 
brance upon  the  real  estate  of  the  debtor,  in^- 
pfoperfy  or  frandulentl^^erealed,  h  ia  not  neoes- 
•ary  for  the  judgment  creditor  to  sue  out  an 
SKecution  pievioua  to  filing  hia  bill.    Ibid, 

488*  Before  a  judgment  creditor  is  anthor- 
ixed  to  file  a  cteditor'a  bill,  he  moat  make  a 
bona  fide  attempt  to  collect  his  debt  by  exeeu- 
tion  against  the  defendant^  And  when  the 
judgment  is  againat  aeraral  persona,  he  mnat 
exhaust  hia  mmedy,  by  execution  against  aU« 
before  he  can  apply-to  the  Conrt  of  Chapceiy 
for  relief;  unless  it  appears,  that  the  persona 


not  exhausted  stand  in  the  situation  of  auietiea« 
and  that  the  bill  is  filed  with  their  assent,  and 
for  their  benefit     Child  ▼.  Atrce,  4  Paige,  309. 

487.  Where  the  judgment  debtor  has  a  faL<td 
and  known  place  of  residdnce  within  the  state 
at  the  time  of  issuing  the  execution  againat  him, 
and  has  Tieible  property  ia  the  county  in  which 
he  resides,  •  sufiicient  to  satisfy  the  execution, 
and  which  may  1)0  reac)ied  by  it,' and  the  judg 
meat  is  in  the  Supreme  Court,  so  that  an  exeei^ 
tion  may  be  isilu^  to'that.eounty^  M  will  be  a 
good  defence  to  the^  complainant's  bill,  tju^  hei 
has  neglected  to  issue  .An  eiMcation  to  t)iat 
county.  .  Ihidm. 

486,  A  jadflodentezedHoE, who.has exhauated 
hie  remedv  at  Taw,  may  file^«  bill  in  C^ianceiy  to 
obtain  satisfaction,  put  ^f  the  equitable  inteK8t» 
of  the- debtor,  for  his  own  beriefit  enly^  without 
making  other  creditoia,  standing  ia  the  aama 
situation^  parti^i.  tFo^eewif^v.  Qtmae^^  4  Paig^ 
23.  :\      ._ 

4^.  Where  a  jndcmeat  creditor'e  bill  cc»- 
tiqna  merely  a  geneirBl  allegation  aa  to  the  value 
of  the  defendant's  propierty,  and  itappearath* 
defendant  has  no  property- which  can  be  reached 
and  applied  to^ara  the  navmenV  of  the  com- 
pUuaant's  judgment,  the  Vill  will  be  dismissed 
with  costs.  Sm9t»  ▼.  WiUtama^  4  Paige,  364. 
.  4SU>. .  Judgment  creditors. may  joia  ia  filmg*  a 
bill  to  readi  the  equitable  interests,-  choaee  ia 
action,  or  eoilcealcNi  property  ^f  thek  debtor* 
LerOiAon  y.  Mvffaf,  1 -Edw.  4(1. 

491.'  WheBprer  there  aae  erediton  or  other 
persons  haviag  demanda  (which  are 
inequity  and  of  equal  stan^ng)  upon  a 
mon  fund  or  estate,  and  out  of  which  tiiey 
to  be  paid,  the  proper eooree  for  them  is  to  unite 
in  one  btlK or  ^r  one-  or  more  to-filea  bill  in  bc*- 
hdf  of  alK  bnoh  a  bUl  is  not  nuallifaiionau 
lind. 

493.  Aa  aentgaee  of  a  judgment  who  ha* 
not  taken  out  exeeutie^  esMobt  file  adjudgment 
eceditor's  hill  ia  his  owq  name,  cYon  though  tho 
,  original  plahAiff  may  have  Jiad  ^  fieri /Mat  re- 
'  tunied  unsatisfied. .  fVakemtm  t.  Mhu^  1  £dw. 
600. 

493.  The  Codxt  will  not  grant  the  defcndnft 
means  to  carry  on  a  defenoe  to  a  judgment  um-^ 
ditor's  bill  out  of  the  utopeity  enjoimed.  7W- 
Ati7  V.  U^^fofh  1  Edw.  654. 

494.  Where  -a  complainant  has  filed  a  meva 
judgment  creditor's  bill  uponjadgmento  Whfoli 
are  afterwards  set  aside  at  law,  and  filed  a  sup- 
plemental bill  founded  upon  a  third  judgiQeat 
which  ia  validr  both  tlie  original  aad  aapple- 
mental  bill  wiH  be  dismiwed.'  Bmiek^  mmd 
Drtfven'  Bank  r,  }ViUi$^  1  Edw.  645. 

495.  Creditors  hay^  naiig^t  to  file  a  bill  ia 
ChaB6ery  against  ^  debtor  upon  a  sale  of  g[Doda, 
treating  him  as  the  .debtor,  yintil  an  execution  at 
law  has  been  tetaraed  unsatbfied,  howeyer  dia> 
honest  the  conduct  of  the  UkUei  may  have  been. 

.  But,  if  yeodon  of  fA»e  goods  will  dmtoa  that 
the  purchaae  was  teudulent,  and  the  ddaiidant 
has  got  possession  of  them  by^frand,  ai|d  seek 
to  resciiMi  the  contract,  then  ihe-  ffooda .  and  the 
proceeds  ea».  be  enjoined  in  the  baadk  of  audi 
fraudulent  purchaaer.  HlUakire  y.  Mm^Utif  1 
Edw.  654. 


against  whoae  propeity  the  remedy  at  law  is       496.  Although  erediton  bed  aet  out  a  eaaa  of 
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firaod  HI  tlie  «de  of  goods,  yet  ae  by  their  pu- 
ticttlar  pray^  they  endently  recognised  the 
traoMction  as  a  aale,  and  sought  reUef  as  cre- 
diton,  and  did  not  add  a  disjunetire  general 
prayer ;  it  woa  hM^  that  such  a  biU  was  de> 
loorrable,  and,  eonse^uoDllyf  an  ii^iiuietion 
would  net  hold*    Ibii* 

(b)  Cf  fraud»  agmwi  them* 

497.  To  enable  a  Court  of  Chancery  to  «et 
aside,  as  fraudulent,  a.  settlement  between  a 
defendant  in- a  judgment  and  a  third^person,  and 
to  order  an  account,  &Cm  such  settlement  saust 
be  diuBctly  charged  to  have  been  fraud|.ulent  t 
and  all  the  creditors  in  such  cose  should  be  made 
pwties,  or  an  offer  made  in  the  biU  fbr  them  to 
ooaae  in.    Ibny/A  ▼.  Chsh^  t  Wend.  637. 

496.  Where  oroperty  is  subject  to  an  execu* 
tion,  and  a  irauduleilt  obstruction  is  interposed 
lo  preTsi^  the*  sale,  a  erediter  may -file  his  bill 
hero  to  lemoTo  the  obstructioB,  as  soon  as  he 
has.ebtained  a.  specific  lien  upon  the.  property 
by  die  issuing  ot  his  execution.  Btek  ¥•  /.  aind 
B.  a  BwrdeU^  1  Paige,3|»5« 

499.  But  if  the  property  is  not  a  subject  of 
levy,  and  sale  on  execution,  the  creditor  must 
show  his  remedy  stlaw  exhausted  by  an  actual 
return  of  the  execution  unsatisfied,  before  he 
files  a  bill  is  this  Court  to  reach  the  equitable; 
property  of  the  debtor.    Ibid* 

500.  if  such  propeitT  is  not  a  subject  of  sale 
by  the  sherifiV  tae  creditor  obtains  no  specific 
lien  or  preference  imtil  his-eXeeutioa  is  returned 
unssiis&ed,  and  be  has-  followed  up  his  remedy 
by  the  sommescement  of  a  suit  in  this  Court 
to  resell  the  debtor's  egukablo  assets.    Ibid. 

501.  Where  s  judgment  was  entered  on  s 
bond  and  wsrrant,  and  a  speetfioation  was  filed 
under  the  set  of  April  dlst,  1818,  Add  it  appeared 
DO  such  consideration  as  that  stated  in  the  spe-' 
cificatioii  eadsced,  the  jod^^nient  was  declared 
ftandalent  and  void  as  agamst  other  judgment 
creditors.  fFAik  %.  H^UidmtiBMdoUken^  I  Fsi^ 
503. 

502.  If  a  judgment  is  void  as  against  a  sub- 
sequent judi^neot  creditor,  it  is  wso  void  ss 
against  a  purchaser  under  the  subsequent  judgh 
meni.    l6id» 

509.  Pending  a  treaty  of  purchase,  a  Uiird 
person  took  a  oonfession  of  judgment  from  ^ 
▼eador,  and  lraadirieiitly>eoncealed  the  fact  from 
the  vendee  until  after  the  sale,  for  the  purpose 
of  eafiNreing  the  judgment  against  the  limd  in 
his  hands*  On  a bill^led  sgainst the  judgment 
creditor  and  his  assignee,  they  were,  decreed  to 
release  the  land  from  the  lien  of  the  judgment. 
W^b^Ut  r.  Witt  and  Ihrd^  1  Paige,  319. 

501.  If  a  purchaser  who  is  insolvent,  6oneeal- 
ing  his  insolvency  from  the  veudor,  obtains 
goods  from  him  witliout  intending  to  pay  for 
them,  it  is  a  fraud  upon  the  vendor,  anid  the  pro- 
perty in  ther  goods  wUl  not  be  dianged,  DureU 
mnd  9ihen  v.  Hakffmtd  T\trher^  1  Paige,  493. 

505.  But  if  the  goods  have  been  resold  by 
the  (raudulent  vendee  to  a  biuu^  fidt  purchaser, 
who  has  actually  paid  for  the  same  without 
notice  of  the  fraud,  such  puiehaser  will  be  pro- 
tected.   Ibid. 

506.  Whets  an  insolvent  eonfessed.a  jndg-' 
to  his  frtandy  on  which  an  execution 


immediately  issued,  and  then  purchased  goods 
for  the  purpose  of  subjecting  them  to  the  exe- 
cution; t^  tEWKS  hM^  to  be  a  fruud  upon  the 
vendor,  and  the  judgment  creditor  was  not  per^ 
mitted  to  retain  the  goods  wiiich  had  beea> 
purchase  in  by  him  upon  Ids  execution.  Ibid. 
607.  A  credi^r  may  file  his  bill  to  set  aside 
a  fraudulent  conveyance  of  the  real  estate  of  his 
debtor  as  soon  as  he. has  obtained  a  judgment, 
which  is  a  lien  on  the  land.  Tht  Mohawk  Bank 
V.  AtvHtUr^  3  Paige,  54. 

508.  Where  the  vendor  recovers  a  judgment 
for  the  price  of  goods,  sold  before  he  has  notice 
of  a  fraud  comrtutted  in  such  rule,  he  cannot 
file  a  creditor's  bill  against  the  vendee  for  the 
purpose  of.  collecting  the  amount  of  the  judfp- 
■lent  out  of  the  equitable  assets  and  choses  in 
action  of  the  defendant,  and  in  the  same  bill 
claim-  to  follow  the  goods  or  ths  proceeds 
thereof  into  the  hands  of  a  third  person,  on  ths 
ground  that  the  original  sale  was  fraudulent  and 
void.  I^either  is  a  bill  with  a  double  aspect 
nroper  for  such  a  case^  iJoyd  v.  ^eioiCer,  4 
Paige,  537* 

B.  TVusis  and  amgnmenUfor  the  benM  cf  cr&* 
ditoirBi  and  agree^nenU  between  debtor  and 
creditor. 

509.  Upon*a  composition  between  debtor  and 
creditors, -if  the  debtor  furnishes  a  statement  of 
his  afifairs  as  the  biwis  of  the  agreement,  he  is 
answerable  for  the  truth  of  that  statement.  Ir» 
ting  V.  Humphrey^  I  HcTpk.  384.  ' 

510.  Any  one  DKttcrial  misiepreseatstioa  will 
avoid  the  contract.    Ibid. 

511.  But  tn  such  case,  the  composition  is  not 
to  be  wholly  vacated.  The  defendant  will  be 
decreed  to  make  his  representations  good,  and 
to  account  for  any  property  which  he  held  b»* 
yend  the  amount  stated  by  him.    Ibid. 

513.  Wb«i  adebtor,  in  fiiiling  cireumstaness, 
assigns  an  unreasonable  amount  of  property  to 
satisiV  a  single  creditor,  it  is  evidence  of  fraud  | 
but  if  no  more  than  is  supposed  to  be  smffieieal 
to  satisfy  the  debt  is  assigned,  a  mere  hypo* 
•ihetieal  reservatibn  of  t^  surplus,  if  any  there 
should  be,  to  the  debtor,  wontd  not  render  ths 
assignnent  vMd.  Beek  v.  Burdeti^  I  Paige, 
305.         . 

.513.  Where  judgment  is  given  for  a  specifie 
object,  an  assignee  cannot  KoM  it  against  ths 
creditors  who  naye  a  .prior  equity.  Heaik  v. 
Band  and  othere^  1  Paige^  339. 

1514.  An  assignment  bv.  a  debtor  under  the 
insolvent  act  transfers  all  his  etete  to  the  a^ 
signee  for  the  benefit  of  hie  creditors  generally ; 
and  a  judgment  creditor  can  gain  no  preference 
in  relation  to  such  m^operty  by  a  bill  subse- 
quently filed  In  this  Court,  Ibid.  JSaUweUY. 
Vqn  Epe^  1  Paige,  615. 

515.  An  assignment  by  the  defendant  of  his 
property  aftenr  the  filing  the  bill  in  this  Court 
will  not  divest  the  lien  of  the  judgment  creditor. 
Edmettm  r.  Lyde^  1  Paige,  637. 

5 16.  Where  property  has  been  fraudulently 
assigned  by  the-deotor,  so  that  he  has  no  le^ 
or  eouitable  rights  as  against  the  assignee,  it 
will  IM  necessary  to  make  the  assignee  a  party 
to  reach  the  property  in  his  hands.    Ibid. 

517.  But  where  the  debtor  still  retaiss  ths 
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legal  or  equitable  intereet  in  the  propei^,  euch 
ioterest  may  be  conyeyed  to  the  complainant, 
or  transferred  to  a  receiver  nnder  the  decree  of 
the  Court,  withoat  making  the  tniatee  of  the 
defendant  a  party.    Jbid^ 

518.  The  debtSf  choeea  in  action,  and  other 
equitable  rights  of  the  defendant  maybe  assigned 
or  sold  under  the  decree  of  this  Court,  and  the 
purehaser  will  be  protected  both  19  eqnity  and 
at  law.    Ibid* 

519.  Where  R.  R.  aild  I.  R.,  partnerSf  con* 
fessed  a  judgment  to  W.,  their  brother4n-]aw, 
for  $25,000,  under  whioh  the  hoosehold  furni- 
ture of  R.  R.,  together  with  other  property,  was 
sold,  and  W.  at  the  sale  purchased  the>  furni- 
ture and  left  it  with  R.  R. ;  vnd.  it  appeared  tiiat 
the'judgment  was  given  to  W.  to  secure  a  debt 
due  him  of  $2850,  and  to  apply  the  residue  of 
said  judgment,'  when  eoUected^  in  paying  such 
of  the  creditors  of  R.  R.  and  I.  K.  as  R*  R. 
should  desifirnate ;  and  the  property  of  the  firm 
which  could  not  be  reached  by  eicecution  was 
assigned  by  R.  R.  to  I.  R.,  in  trust,  to  pay  him- 
self the  costs  of  executing  the  trust,  the  expenses 
of  obtaining  R.  R.'s  insolvent's  discharge,  and 
the  expenses  of  all  suits  at  law  or  in  equity,  and 
to  apply  the  resiidne  in  payment  of  the  debts  of 
the  firm  in  the  order  preseribed  in  a  schedule 
annexed ;  S.,  a  creditor  of  R^  R.  and  I.  R.,  pro- 
secuted his  dbbt  to  judgment  a^nst  them,  and 
issued  an  execution  thereon,  which  was  returned, 
unsatisfied;  il  wpt  held^  that  the  judgment. to 
W.  was  giiien  to  defraud  creditors,  and  that  the' 
assignment  from  R.  JR.  Uy  I.  R.  was  also  frayd- 
ttlent  and  void,  as  against  the  creditors  of  R.  R. 
and  I.  R.,  and  that  8.  was  entiUed|o  receive  out 
of  the  property  so  assigned  As  iftmount  of  his 
judgment,  with  interest  and  his -costs  of  sqit. 
SnuaU  V.  EusteU,  2  Paige,  175. 

520.  If  an  assignor  trader  a  voluntary  assign- 
ment neglect  to  furnish  the  sehedole  required 
by  the  assignment,  the  assigneie  may  file  a  bill 
for  discovery  aijpiinst  him,  and  a}so  to  obtain  a 
delivery  of  the  books  sibd  securities  v  and  he 
will  also  be^  entitled  'to  an  imnnetion  against 
the  assignor,  restraining  him  from  wasting  the 
prcperty.    Ke^eg  v.  Brushj  d  Paige,  311.       • 

521.  Where  an  hisolv^ent  debtor  assi]|^ns  all 
his  property  to  his  surety  for  his  indemnity,  the 
surety  is  entitled  to  the  possession  of  the  pro- 
perty so  assigned,  in  order/  to  dischifrge  the  re- 
sponsibilities which  he  has  assumed  for  the 
debtor.     IbitL 

522.  .Tlie  creditors  of  the  insoWenttlebtor  to 
'  whom  the  sureiy  is  liable  can  also  cpmpel  the 

appropriation  of  the  property  in  tike  manner- di- 
rectea  by  the  aasi^irnment.    Jbid, 

623.  If  the  'assignee  becomes  insolvent,  the 
assignor  may  apply  for  Uie  appoiiftnient  of  a 
receiver  to  execute  the  trusts  aectare<d  in  the 
assignment.    Jbid'. 

524.  Where  an  Insolvent  debtor  assigned  all  his 
property  to  C.  in  trust,  to  pay  in  theHrst  place 
certain  preferred  creditors,  and  afterwards  to  dis- 
tribute the  residue  ratiftably  between  such  of  his 
general  creditors  as  should,  within  one  year 
from  the  date  of  that  cottveyanee,  accept  the 
provision  made  therein  for  them,  and  release 
him  (the  insolvent)  from  all  further  olcimsi 
and  D    a  creditor  of  the  insolvent!  did  not  ye- 


reive  any  notice  of  trust  until  after  the  axpira* 
tion  of  the  one  year;  but  as  soon  as  he  received 
such  notice,  applied  to  C,  the  trustee,  to  be 
permitted  to  accept  the  provisions  made  by  ^e 
trust  deed,  upon  a  compliance  on  his  part  with 
the  conditions  thereof,  and  nhe  trustee  refused 
such  permission;  and  the  insolvent -debtor  was 
afterwards  dischai^ed  under  the  insolvent  act, 
and  assigned  afl  his  interest  in  the  surplus 
which,  by  the  trust  dieed,  was  to  be  refunded  to 
him  to  it.,  for  the  benefit  of  his  creditors  jgiene- 
rally ;  tl  toof  A^/tf,  that  I>.  had  an '  eqoitable 
right  to  his  proportion  of  the  trust  fund,  upon  a 
compliance  with  the  conditions  imposed,  be  not 
having  had  notice  of  the  trust  within  the  year, 
and  having  done  nothin|f,  since  he  had  notice^ 
inconsistent  with  his  oner  to  accept  of  the  pro- 
vision made  for  him  in  the  tmst  deed.  De  Oaten 
V.  Xa  Bay  dk  ChmifMni^  2  Paige,  490. 

525.  where,  under  such  cirpumstances,  n 
creditor,  in  consequeoee  of  want  of  notice,  nils- 
take,  or  accident,  was  unable  to  complj  with 
the  terms  prescribed  within  the.  time  limited, 
and  who  has  done  nothing  inconsistent  witli  anr 
acceptance  of  (he  provision  made  in  his  favour, 
he  will  be  admitted  to  his  share  tff  the  fund, 
provided  he  aignifies  his  election  to  do  ao  in  a 
reasonable  time.    Ibtd*^ 

526.  But  such  of  the  creditors  as,  within  the 
time  limited,  had  notice  of  the  creation  of  th» 
trusty  and  neglected  or  n^fovifed  to  accept  of  the 
provision  made  thereia  for  them,  are  preclqded 
from  any  participation  in  the  ftind,  and  their 
only  claim  will  be  up^n  the  surplus,  if  any  there 
should  be  remaining,  after  satisfjriug  the  debts 
of  the  eredifors  who  aeeej^ted  thefir  proportion 
of  the  trust  fund  upon  the  terms  propcfied*  Ibid. 

527.'- An  assignmont,  after  the  lien  of  «  cre- 
ditor has  atfached^by  the  filing  of  a  biH,  only 
conveys  Uie  property  to  the  aMgnee  sobject  to 
that'liien.     Cbtfting  v.  tVkiie,  2  Paige,  567^ 

528.  W'here  the •  complainant  by.  hid  bill 
olaims  a  beneficial  interest  nnder  aii  assignment, 
without  alleging  it  to  be  fraudulent,  he  cannot 
be  permitted',,  at  the  hearing,  to  claim  relief  on 
the  ground  that  the  aasigliment  is  proved  to  be 
fraaaulent.  Qhiario  Bank-  ▼•  JM^  3  Ptige, 
47d. 

5^9^  Wherea^bill  vras  filed  against  a'defend- 
ant  to  charge-  bim  as*  tlvB  thistee  of  the  ebm« 
piainant,  upon  an'  alleged  asetgiftneiit*  of  the 
prop^rtjF  of  their  dcditor  for  theirbeoefitf  tod  the 
complainants  in*  their  bill,  pot  as  a  substantiFo 
ground  of  equity,  but  only'as-evtdenee,  and  in 
confirmation  of  the  fact  that  ^e  defttidant  re- 
ceived such  assignment  in  tru^t  for  <heir  benefit, 
stated  an  sigteement  of  the  defendant  to  'pay 
their  debt,  but  which  afftecmctit  was  deniea  in 
the  answer  xjf  the  de^ndant;  Md^  that  the 
ecteiplainants,  who  had  failed  to  prove  the  as- 
signment in*  trust,  could  not  recover  on  ^e  al- 
leged affreemeHt.    Ibid. 

530.  If  an  express  tmst  is  creati^  for  ih% 
benefit  ef  Creditors,  without  Conferring  npon  the 
,  tmstee  any  authority  to  ^ve  a  reference  to  any 
particular  creditor,  it  will  boUi  at  law  and  in 
equity  be  considered  as  a  trust  for  all  the  en»^ 
ditorsTateahly.  EgberU  v.  fVood,^  Paige,  517. 

53 1..  In" cases  of  implied  trusts  for  the  benefit 
of  ^editors,  if  one  «f  the  oreditd»  eoawa  into 
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^  Coort  of  Chaoeery  to  enforce  the  execution 
of  the  tmet,  the  Court  will  act  oppo  the  priaci- 
ple  that  equally 'is  equity;  except  in  cases 
where  such  creditor  has  acquired  a  specific  lien 
Dpon  the  fund  by  his  superior  Yigrilauce,  or  where 
he  is  entitled  to  a  leg^  preference.    I  bid. 

639.  A  general  denial  of  fraud  in  an  aasign- 
mcnt  of  property  by  a  debtor  is  not  sufficient 


the  face  of  the  aasiffnmeot  that  its  legal  effect 
mast  be  to  defraud  the  creditors  of  the  assignor. 
OMMMfifAom  ▼.  FreAom^  3  Paige,  557. 

&33.  Where  a  party  intentionally  executes 
an  inatrameot,  the  legal  effect  of  which  must 
be  to  defraud  .  a  third  person,  the  question 
whether  such  an  instrument  is  fraudulent  is  a 
question  of  law  and  not  of  fact.    Ihi^. 

534.  It  is  the  fraudulent  intent,  and  not  the 
<)nestion  of  fraud,  which  by  the  revised  stat^ites 
is  deelared  to  be  a  question  of  fact  and  not  of 
law.    Ibid. 

'  635.  Upon  a  bill  to  set  aside  an  assignment 
OQ  the  ground  of  fraud,  the  answer  of  the  de- 
fendant denying  the  fraud,  if  unreplied  to,  is 
eonelesiTe  evidence  that  no  fraud  exists,  unless 
thew  are  other  admissions  or  statements  in  the 
answer  inconsistent  with  such  denial^  -  Ibid* 

53€«  Where  certain- creditors  agreed  to  com- 
poond  with  their  debtors,  and  to  receive  twehre 
shilUnga  in  the  pound  in  full  satisfaction  of 
their  lespeetive  debts,  and  it  was  expressly 
provided  in  the  eompoeition  deed,  that  it  should 
not  be  binding  on  any  of  the  creditors  executing 
the  same,  nntil  all  and  every  creditor  of  such 
debtors  had  executed  the  deed ;  htld^  that  the 
debtors  cpuld  not  vary  the  terras  of  the  written 
agreement  by  showing  that  there  was  a  parol 
nndvrstaadiog  between  them  and  those  who 
executed  the  -eompoeition  deed,  that  certain 
creditora  denominated  confidential  creditors 
were  not  ter  ekeeute  the  same,  were  to  be  paid 
by  the  same  creditors  in  full.  Acker  v.  Phamix, 
4  Paige,  305. 

537»  An  agreement  by  a  creditor  te  accept 
from  his  debtor  a  part  of  his  debt  in  full  satis- 
factloo  for  the  whole,  is  without  consideration 
and  void«  unless  the  agreement  is  in  writing, 
and  is  also  nnder  seal,  which  imports  a  «on- 
•idefvtioa.    Ibid* 

538.  If  the  assignees,  under  an  assignment 
fraudulent  in  law,  pay  over  the  proqeeda  of  the 
aaaifBed  property  to  creditors  of  the  assignor, 
in  pwaaaaee  thereof,  before  any  other  creditors 
ebuin  a  general  or  specific  lien  on  the  assigned. 
property,  the  other  creditora  cannot  compel  the 
assignees  to  account  to  themior  such  proceeds. 
Wakeman  v.  Grmrety  4  Paige,  34. 

539.  Wliere  an  insolvent  debtor  makee  a 
Tolontary  assignment  of  his  property  to  trus- 
tees of  his  own  sdeotion,  and  excludes  in  the 
assignment  certain  of  his  creditors  from  any 
participation  in  the  assigned  property  unless 
tliey  eoaeent  to  take  their  ahare  of  the- surplus, 
after  paying  certain  preferred  creditors,  end 
discharge  the  aasignor  from  all  further  liability, 
whether  their  debts  are  paid  or  not;-  auch  as* 
siganeot  is  fraudulent  and  void  ae  against  cr^ 
ditoca  who  de  not  assent  to  the  same.    JbiiL 

540.  Although  an  assignment  for  the  benefit 
of  eraditors  Is  fraodnlent  as  to  these  "who  do 


not  assent  to  it,  the  assignees  are  nnt  answer- 
able for  the  proceeds  of  assigned  property  ac- 
tually paid  to  bonafidt  creditors  of  the  assignee, 
pursuant  to  the  assignment,  before  any  others 
have  obtained  either  a  legal  or  equitable  lien 
on  snch  pfoperty  or  the  proceeds  thereof.  Ames 
V.  Blunhs  5  raige,  13.  , 
541.  But  if.  the  assigned  property  was  such 


to  sustain  the  asaignment,  if  it  appesra  upon  Vas  might  be  seized  and  sold  on  any  execution. 


it  Hema  it  might  stiH  be  levied  on  in  the  hands 
of  a  purchaser  from,  the  assignees,  provided  he 
had  either  actual  or  constructive  notice  of  the 
fraud  at  the  time  oThb  purchase.    JOid* 

543.  Where  R.,  who  had  failed  in  business, 
employed  W.  to  compromise  with  his  creditors, 
and  authorized  him  to  offer 'fifty  cents  in  the 
dollar  upon  such  compromise,  and  W.,  while 
acting  as  such  agent,  purchased  several  notes 
of  R.  at  that  rate  upon  his  own  account,  and 
afterwards  sold  suea  notes  to  J.  and  H.  for 
the  whole  nominal  amount  after  they  became 
due ;  held^  that  J.  and  H.  could  not  be  permitted 
to  recover  more  than  fifty  cents  upon  the  amount 
of  auch  notes ;  held  alao^  that- W.  was  a  proper 

rrty  to  a  bill  in  Chancery  filed  by  R.  against 
and  H.  to  stay  the  proceedings  at  law  on 
sochiiotes,  upon  Uie  payment  of  what  was  equi- 
tably due  thereon  as  between  R.  and  W.  Beed 
V.  Wafner,  5  Paige,  650. 

543.  Where  an  assignment  professed  to  pro- 
vide for  creditors  named  in  the  schedule,  by  d^> 
reeting  the  proceeds  of  the  assigned  property 
to  be  divided  among  them  oro  rala^  but  that  the 
creditors,  as  a  condition  or  receiving  the  divi- 
dend, should  release  the  balance  of  their  debts ; 
and  alsoi  that  any.  creditor  not  giving  a  dis- 
charge within  five  days  after  a  gividond  was 
declared  and  received  should  be  precluded  from 
all  benefit ;  held^  to  be  a  fraudulent  assignment. 
Jrnuirong  v.  Bymt^  1  Edw.  79. 

544.  Debtors  who  stipulate  for  an  abaolute 
discharge,  before  a  creditor  is  to  have  the  bene- 
fit of  the  property,  assume  to  themselves  a  power 
over  the  creditors  for  their  own  personal  advan- 
tage.   Ibid. 

545.  Where  all  the  creditors,  or  a  greater 
part  of  them,  dq  not  conform  to  the  terms  of  an 
assignment,  a  trust  results  to  the  debtors,  and 
the  assignees  would  be  liable  to  account  to  them 
for  any  surplus  in  their  hands.    Ibid. 

546.  Where  creditors  choose  to  oome  in  under 
an  assignment,  and  claim  the  benefit  of  it,  they 
must  comply  with  the  terms  which  the  debtor 
has  imposed.  J^weU  v.  Woodward,  1  Edw.  195. 

5(17.  Where  an  assignment  provided,  that 
should  there  not  be  sufficient  to  pay  the  debts 
in  full,  the  assignees  mrgrht  compromise  as  to 
the  same,  and  require  discharges  on  payment 
of  a  dividend ;  it  toot  held^  this  did  not  compel 
the  creditors  to  release  the  whole  of  their  de 
manda  before 'th.«y  could  take  a  dividend,  ^id, 

548.  Creditors  who  commence  legal  proceed 
inga  against  the  property  of  their  debtor,  but 
abandon  such  proceeoings,  ar^  not  thereby  pre* 
eluded  from  receiving  a  dividend  under  a  trust 
deed,  nor  from  calling  the  assignee  to  an  ac- 
count. The  doctrine  of  election  does  not  apply 
to  snch  axaaa.    Ibid. 

549.  Although  there  is  a  general  denial  of 
fraud,  yet  if  upon  the  face  of  a  trust  deed  it  apr 
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-yfmn  intended  to  liinder  and  delay  creditors,  the 
vftme  will  be  set  aside.  Cufmingkam  t*  JFVee- 
iom^  1  Edw.  956.^ 

550.  A  debtor  may  protect  his  accommoda- 
tion endorser,  and  make  him  his  assigrnee.  Jiridn 

551.  An  assignee's  not  haying  signed  and 
sealed  the  deed  of  trust,  nor  epterM  into  a  cove- 
-nant  to  perform  his  duty,  can  be  no  grouiid  for 
titiating  the  instrumeat.    IbitL 

559.  When  a  deed  for  the  benefit  of  credHon 
is  absolute,  vesting  the  proneny  in*  a  trustee 
and  giving  the  pr^itors  rights,  (after  prefer- 
ences,) the  same  is  valid  withoni  the  necessity 
•of  the  creditors  signing  it.    Jhid. . 

553.  Although  such  a  deed  has  no  schediiles 
to  show  the  property  assigned,  nor  the  name  of 
the  creditors,  nor  the  amount  of  the  debts,  yet 
these  omissions  are  not,  of  themselves,  sufficient 
to  avoid  it.  In  some  cases,  when  taken  in  con- 
nexion with  the  •circumstances,  it  might  be 
otherwise.  In  the  present  case  all  this  was  ob- 
viated by  the  defendants  adding  schedules  to 
<their  answers.    Jhid, 

554.  When  adebtor,1>y  a  valid  deed  of  ttuAt, 
prefers  a  few^  and  declares'  the  balance  is  to  go 
to  his  other  creditors,  a  Judgment  creditor  filing 
his  bill  after  execution  will  not  by  his  diligence 
be  entitled  to  rayment  immediately  after  the 
preferred  few-— tie  caimot  affect  the  trust.  Ibid, 

555.  Although  merchandise  may  be  assigned 
upon  a  viBrbal  condition  that  no  suit  shall  be 
brought  aj|raiost  the  assignor,  vet  the  commenc- 
ing of  actions  is  not  necessarily  inr  avoidance  of 
the  contract.    Be  Forrest  v.  Hates,  1  Bdw.  994. 

556.  Where  A.  in  New  York,  being  indebted 
to  B.  and  C,  directs,  by  letter,  the  proceeds  of 
a  cargo  in  St.  B.  to  be  sent  to  B.,  in  order  to 
|ro  in  satisfaction  of  the  debt  due  to  B.  and  C, 
and  his  letter  is  carried  out  by  E.,  who  has 
promised,  in  writings  to  facilitate  the  measure ; 
jS.  becomes  (heir  agent  in  receiving  the  proper- 
ty, and  A.  cannot  revoke  the  authority  he  has 

S'ven,  nor,  by  subseauent  assignment,  deprive 
em  of  the  benefit  of  It    Ihid. 

557.  A  debtor  may  provide  in  an  assignment 
Tor  payment  of  present  and  prospective  costs  of 
suits  going  on,  (relating  to  some  of  the  assigned 
property,)  without  its  inwlidaling  such  assign- 
ment.   Leniifkon  v.  Maff&H^  1  Edw.  451. 

558.  A  debtor  assigns  a  part  of  his  'property. 
In  trust,  for  aH  his  creditors,  aAd  to  be  paid  to 
them  *'as  they  respectively  execute,  under 
their  hands  and  seal,  a  full  release  and  discharge 
of  their  resptetive  debts,  claimSf^and  demands** 
against  him.  If  all  the  creditors  do  not  -accept 
of  the  assignment  within  sixty  days,  then  the 
debtor  has  power  to'  appoint  so  much  of  the 
properlY  aa  may  not  be  accepted  to  such  credit- 
ors as  he  may  think  proper;  and  that  such  ap- 
pointment shall  go  into  effect  at.  the  expiration 
of  such  sixty  days,  or  as  sooif  as  such  non-ac- 
ceptance could  be  ascertained ;  held^  that  such 
an  assignment  hindered  «nd  delayed  eredttors, 
and  was  void. .  /5tU 

659.  It  toouid  seem^  that  while  preferenees  are 
allowed,  a  debtor  who  assigns  6very  thing 
geaerally  may  provide  that  those  creditors  who 
within  a  reasonable  time  agree  to  accept  the 
amount  in  full,  and  give  a  disoharge,  shall  be 
fltstpaid.    /M. 


C  Of  ike  order  and  manner  in  wUthSAk  sMI 
be  paid^  and  different  Hene  enforced ,-  tfjfrtfet' 
encee  between  ereditore^  and  ike  dMribution  tf 
OMieta  between  them. 


560.  No  aet  of  the  creditor  can 
lation  between  several  debtors  ia  itespeet  to 
their  tight  and:  liabiHtiea  between^  themselvea. 
OaiMUBank  v.  Memnger^  9  Cow.  37. 

56K  Judgment  ctedttma  have  no  pfsfefenflB 
over  prior  equitable  el$ims  agaiiist  the  estafte  of 
the  debtor.  In  the 'maUm- if  Boioe^  I  Vwi^lQi. 

-969.  Thus  a  csntract  for  a  moilgage  or  the 
sale  of  real  estate  has  been  preferradte  iml0- 
ments  recovered  subsequent  to  the  contiact.  Ibid, 

568.  Undef  the  act  of  Congvea*  of  the  9d  of 
March,  1*3^99,  the  Untted  States  are^t  entitled 
to  a  preierenee,  in  the  payment  of  hoods  pven 
for  auties,  over  tfie.  general -creditors  of  th^ 
debtor,  unless  the  debtor  is  aetually  inaolveBt» 
aiid  his  insolvency  is  manifested  by  some  nolo* 
rious  or  public  sot  Jkbrthalia^wikef  «.  Bar* 
ehy  akaalhere^  1  Paige,  159. 

564.  1*0  eatitle  the  United  States  to  thispvs- 
ferenee,  on  aeeodnt  of  a  vc^nntafy  aasignaBaiit 
ef  the  property  of  the  debtor  for  the  benefit  of 
his'  ci«ditors,'it  must  appear  that  the  asaigp 
ment  was  of  all  the  property  of  thfe  debtor^  or 
was  made  with  a  view  to  defiMM  the  al^im  of 
the  United  Slates.  Ibid. 
•  565.  Where,  however,  a  debtor  is  actually 
irisolvent,  and  Intending;  to  assign  hb  whole 
property;  first  -makes  an  asaigiinMnt  of  part  for 
the  benefit  of  some  of  liis  sr«ditota,  and  after- 
wards m^es  another  assfgnment  of  theresidQe 
of  his  property  for  the  bea^fit  of  his  remaiaing 
creditors,  the  two  assigameiitt  will  be  eeasi* 
dered  as  one  transaction,  «hd  the  United  States 
will  be  entitled  to  a  prefereoce.    Ibid, 

566.  As  between  different  ersditers,  equality 
is  equity.  Be  la  Fergne  v.  SeeAmmtind  aUurt^ 
1  Paige,  181. 

567.  And  where  there  are  sevend  judgmeat 
creditors,  and  the  iaiid  is  sold  ond^  n  piior 
mortgage,  the  holder-of  the  eldest  iudgmentf  as 
against  the  others,  has  ao  greater  uen  upbft*  the 
surplus  moneys  than  he  had  upon  the  equity  of 
redentption  before  the  sale,    ibid^ 

568.  If  the  Judgment  ereditota  are  equitably 
entitled  to  interest  as -against  the  debtor,  but 
have  no  right  to  eolteot  it  on  their  executions 
against  the  land,  the  principal  of  their  judg- 
ments must  be  first  paid  out  of  the-faod  aeodra- 
ing  to  their  priori^,  and4f  «ny  diiag  reOiains,  h 
can  be  upplied  to  the  payment  of  the^inlsiesi  tm 
the  several  judgments  rateably.    MA, 

569.  Where  a  creditor  has  a  lien  upon  Vvro 
funds  for  the  pyment  of  ht4  debt,  Cbaacery 
wiH  not  compel  him  first  tO'CJEhaust  the  fund 
which  a  junior  creditor  cannot  rfiach,  if  ^e  se- 
nior  ereditor  will  thereby  be  injured,  'br  if  be 
offers  to  substitute  the  junior  Creditor  in  his 
place  en  being  paid  the  amoust  of  «liis  debt 
WpMidh y.Jlart,  PPatge,  18^:.    •      • 

570.  llie  depositsM  of  money  la  a  bank  are 
only  general  cieditom  t>f  the  corporation,  and  in 
case  of  a  failure  of  the- bank,  th^  are-nof-  enti- 
tled to  a  priority  of  payoiettt  efver  till  4ioM«f« 
or  other  creditors.  In  ike  moMe*  tf  tke  Jh|iiM«i 
Am*,  I  Paige,  849. 


CHANCfiRY.— As&tor  and  Creditor. 


•7 


571*  Where  m^ndgment  is  given  by  the  prin- 
eipal  debtor  to  hts  endoreerB  to  secure  the  pay- 
aeat  of  the.^iebt  for  which  they  are  responsibfef 
and  they  become  insolTent,  the  creditor  is  enti- 
tled to  the  benefit  of  the  security.  Ueatk  t. 
Hand  mnd  Men,  I  Paige,  399. 

573.  Where  a  creditor,  haTitaff  a  Judgment 
lies  upon  property,  a^eed  with  uie  yendor  and 
purchaser  to  relinquish  it,  and  take  an  assign- 
meat  of  the  mortgage  giveii  for  the  purchase 
nrnney  in  lieu  thereof,  he  is  entitled  to  satisfao- 
ttott  out  of  the  mortgased  premises  ta  the  ex- 
teat  of  his  judgment  flen^  m  preference  to  an 
equitable  claim  of  tet-off  in  behalf  of  the  mort- 
gagor which  has  subseauently  arisen.  Smith 
T.  SmiAand  Oark,  1  Paige,  391. 

673.  Where  land  is  s<Hd  under  a  decree  of 
fereeloaura,  and  the  aiirplus  is  brought  into  this 
Court,  judgment  creditors  who  had  ob^ined  a 
specific  lieii  thereon  at  law  before  the  fbreiclo- 
em  are  entitled  to  apriority  of  oayment  out 
of  1^  proceeds,  according  to  the  oates  of  their 
respecCrre  judgments.  Burdy  ▼.  HoyZe.  and 
gam,  1  Pai^  558. 

574.  But  if  the  person  against  whom  their 
Judgments  were  obuuned  ha3  only  an  eauitable 
estate  in  the  mortgaged  prenuses,  so  mat  the 
jndgmeats  could  not  bind  his  interests  at  law« 
the  orediton  heire  aj^e  to  be  paid  upon,  the  b98i8 
of  equali^^ottlr-    Ihid. 

575.  The  rule  of  this  Court  i^  to  equitable 
assets  IS  to  put  all  the  creditors  on  an  equal 
foeting.     Ihtd. 

57&  Where  assets  are  partly  legal  and  partly 
equitable,  this  Court  cannot  take  awa]r  the  legal 

5 reference  as  to  the  l^g^  assets ;  but  if  one  ere- 
itor  has  bj  reason  of  his  priority  been  partially 
paid  out  ox  the  legal  aasets,  when  satisfaction 
comes  to  be  made .  out  of  the  eauitable  assets, 
his  claim  thereon  will  be  deferrea  uptil  the  other 
erediton  hafe  been-paid  a  proportioi^te  amount 
-out  of  the  equitable  assets.    Ibid* 

577.  When  a  bank  becomes  insolrent,  the 
cashier  has  no  lien  upon  the  money  therein  for 
his  deposits  therein,  or  (or  the  payment  of  his 
salary^  Brayn  r.  Receiver  of  Ue  Mddte  Bi»* 
kid  Batik,  1  Pais^  584. 

578.  He  has  no  other  or  greater  rights  than 
%lie  other  creditor^  of  the  institution.    Ibid, 

579.  The  judgment  creditor  only  acquires  a 
speeiile  lien  upon  the  equitable  property  which 
beloa|red  to  the  defendant  at  the  time  of  filiAg 
his  buly  or  upon  the  proceeds  thereof.  If  he 
wishes  to  obtain  a  priority  as  to  subsequenUy 
aeqaired  propeity,  he  must  file  a  supplemental 
hill,   \fiafer  T.Pme,  3  Paige,  334. 

580.  The  Court  will  not  permit  supplemental 
hills  to  be  filed  in  such  s'cas^  merely  to  harass 
the  defendant,  of  to  deprive  him  and  his  family 
of  his  daily  earniaga.    Ihtd' 

58t.  tlie  judgment  creditor  who  first  Hies 
his  bill  in  Chancery  obtains  a  priority  in  rela- 
tion to  the  property  and  effects  of  the  defendant 
which  camiot  be  reached  by  execution  at  law. 
Cbrmng  v.  Wkiie,  S  Pdge,  567. 

58S..  Whiere  there  is  a  joint  debt^  hut  there 
nerer  was  any  joint  fund,  and  the  joint  creditor 
looked  origisafiy  to  the  separate  property  of 
the  joint  Mtora  xespectiTeiy  for  the  payment 
of  his  demand  aiid  one  of  the  jomt  debtors 
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dies,  leaving  the  sunrivor  insolvent,  and  the 
fund  to  be  distributed  in  Chancery  consists  of 
equitable  assets,  the  joint  creditor  will  be  per- 
mitted to  come  in  upon  the  fund  with  the  sep^ 
rate  creditors  of  the  deceased  debtor,  at  least 
for  one-half  of  his  debt;  but  if  the  assets  are 
legal,  the  separate  creditore  cannot  be  deprived 
of  their  legal  preference.  Wilder  v.  JTee/er, 
3  Paige,  167. 

5d3.  Where  there  are  both  legal  and  equita- 
ble assets,  a  creditor  who,  having  a  preference 
Skis  to  the  legal  assets,  has  been  partially  paid 
out  of  such  assets^  cannot  receive  any  share  of 
the  equitable  assets  until  the  other  creditors 
have  received  sujfficient  to  place  them  upon  an 
equality  with  him ;  and  then  all  the  creditors 
will  be  paid  rateably  but  of  the  assets  which 
remain.    -Wd*  ^    ' 

584.  Equitable  rules  are  adopted  by  the 
Court  of  Chancery  in  the  admmistration  of 
legal  assets,  except  in  cases  where  the  law  has 
given  an  absolute  preference  to  one  class  of 
creditore  over  another.    Ihid. 

585.  If,  after  the  filing  of  a  creditor's  bill 
upon  th^  return  of  an  execution  at  law  unsatis- 
fied, the  debtor,  assigns  his  choses  in  action^^  the 
apsignee  will  take  them  subiject  to  the  equitable 
lien  of  the  complainant.  UUea  Inaurance  Cn,  v. 
Fmver,  3  Paige,  3G5. 

584».  H.,  a  merehant  residing  in  Providence, 
R.^  I.,  was  indebted  to.M.,  who  was  in  business 
in  Ne}iir,York^  Upon  being  applied  to  by  M. 
for  payment,  H.  informed  M .  that  he  had  ordered 
the  balance  of  his  funds  in  the  West  Indies  to 
be  forwarded  to  him,  and  directed  him  to. place 
those  funds  to  his  credit  on  account  when  re- 
ceived. The  agents  of  H.  in  the  West  Indies 
shipped  the  funds,  consisting  of  a  quantity  of 
doubloons,  on  board  of  a  general  ship,  consigned 
to  JM.«  at  New  York ;  and  forwarded  to  him  the 
bill  of  lading,  in  which  bill  the  doubloons  were 
atat^  to  be  for  the  account  and  at  the  risk  of 
H.  -  Previous  to  the  arrival  of  the  ship  at  New 
York,  fl.  fdled,  and  assigned  all  his  property  io 
truatees  for  the  benefit  of  certaii\  other  creditors ; 
and  upon  the  arrival  of  the  Vessel  at  New 
York,  both  M.  and '  the  assignees ,  claimed  tlio 
doubloons.  On  a  bill  of  inteipleader,  filed  bf 
the  master  of  the  ship,  heUL^  that  M*  had  ob- 
tained a  specific  lien  upon  the  doubloons  for  the 
parent  of  his  debt,  and  that  the  lien  was  not 
jimsted  by  the  general  assignment  of  H.  for 
the  benefit  of  other  creditore.  Clark  v.  Mauran^ 
3  Paige,  373^ 

'  587.  Where  a  testator,  previous  to  the  revised 
statutes,  died,  leaving  pec^onal  property  insured 
against  loss  by  fire,  and  M.,  a  creditor,  received 
a  judgment  against  the  executors,  and  levied 
his  execution  on  .the  property  in  their  hands, 
which  property  afVerWards  was  destroyed  by 
fire;  htuLfXh^X  M.  was  entbled  to  priority  of 
payment  out  of  the  insurence  money,  over  a 
judgment  in  favour  of  other  creditore  subse- 
quently recovered  against  the  executors.  Jfiipet 
V.  Cogin,  5  Paige,  896. 

D.  ItmhtfU  debtonf  ikeir  dieekarge  under  1kg 

JS88.  The  policy  of  the  present  laws  of  this 
8tat0  is  to  islleve  the  unfortunate  debtor  fiom 
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imprisonment ;  bat,  at  the  same  time,  to  compel 
him  to  surrender  up  all  his  property  and  effects, 
or  so  .much  thereof  as  is  necessary  to  satisfy 
the  just  claims  of  his  creditors.  And  the  Court 
of  Chancery  will  not  permit  him,  by  any  shift 
or  device,  to  jdace  his  property  beyond  their 
reach.    Eaf^er  v.  Price,  3  Pai^,  334. 

689.  An  insoWent  may  assigfi)  his  prc^erty 
for  the  benefit  of  all  his  creditors,  rateably,  with- 
out depriving  himself  of  the  privilege  of  apply- 
ing for  a  discharge  from  imprisonment  for  deot 
under  the  statute.  Corning  r.  White,  8  Paige,567. 

590.  A  mere  naked  trustee,  without  intesest, 
cannot  become  a  petitioning  creditor  for  an  in- 
solvent without  the  consent  of  the  eutm  oue 
trust,  except  in  those  cases -especially  proviaed 
for  by  the  statute.  In  tke  matter  tf  Skerryd, 
S  Paige,  60S. 

591.  Wh^re'  property  bss  been  fraudulently 
conveyed  by  an  insolvent  debtot  who  afterwardEs 
obtaijis  his  discharge  under  the  act,  his  interest 
in  the  property  passes  .to  bis  assignees  for  the 
benefit  of  his  creditors,  al though  such  property 
is  not  embraced  in  the  iiiventojry.  Ward  v.  Van 
Bokhtkn^  3  P^iifi^^t  289. . 

693.  Under  the  insolvent  law  o/  Apnl*  1813, 
it  was  necessary  that  two-thirds  of  the  creditors 
residing  in  the  United  States  should  Join  in  the 
petition  to  entitle  the  insolvent  to  a  discharge 
'  from  the  debts  due  to  his  domestic  creditors. 
Salien  v.  TMas,  3  Paigre,  338. 

693.  The  only  restraint  upon 'this  right  of 
jriving  a  prefi^roiice  to  one  creditor  over  another 
IS  the  provision  in  the  revised  statnles^  which 
deprives  the  insolvent  debtor  who  give4  such 
preference  of  the  benefit  of  the  insolvent  laws. 
£l^t9  v.  Wved^  3  Paige,  517. 


Xm.  DEED. 


A.  ExeetUion  and  delivery  cfa  deed, 

B.  Ometrudion  (fdeed». 


E.  DeUon  ab$etU  or  ehaetmdihg, 

694.  Under  the  absconding  and  absent  debtor 
act,  an  equitable  interest  of  the  debtor  in  real 
property  can  l>e  attached  by  the  sheriffi  and  the 

.  same  passes  to  the  assignee  appointed  under 
the  act.    Lee  v.  HunUr,  1  Paige,  519. 

695.  Where  a  legacy  was  bequeathed  ab* 
Boltttely  to  the  legatee,  but  by  the  will  the 
executors  were  directed  to  retain  it.  in  their 
hands,  atad  put  it  op  interest,  and  to  pay  the 
annual  interest  to  the  legatee  for  life,  unless  be 
should,  by  a  Isgal  written. instrument,  require 

.  the  payment  of  the  principal  of  the  u^gacy  to 
himself,  in  which  case  the  whole  was  to  be 
paid  to  him;  with  power  to  the  leeatee  to  dis- 
pose of  the  legaey  Dv  will,^if  he  did  not  receive 
It  in  his  lifetime,  and  to  be  paid  to  his  heirs,  if 
he  did  not  receive  it  himself,  or  dispose  of  it 
by  his  will  at  his  death,  and  t^e  testatrix,  by  her 
will,  declared  thiLt  neithet  the  legacy  ^or  the 
interest  thereof  should  be  liable  to  any  of  the. 

•  creditors  of  the  legatee  for  the  payment  of  his 
debts;  held^  that  th^  absolute  power  of  the 

'  legatee  to  compel  a  payment  of  the  legacy  to 

.  himself  was  such  a  beneficial  pbwer  as  would 
pass  to  his  assignees,  under  the  titl6  of  the 
revised  statutes  relative  to  the  assi^ment  of 
the  estates  of  nonnvsident,  alMseondwg,  insol- 
vent, or  imprisoned  debtors;  and  that  the  legacy 
might.be  reached  by  a  creditor's  bilU  and  ap- 

Iilied  in  satisfaction  of  a  Judgment  against'  the 
egatees.    Ballet  y.  Thompeon^  5  Paige,  583.    . 


A.  Execution  and  deKvery  €f  a  deed. 

596.  A  protestation  in  the  attesting  clause  sf 
a  deed  has  no  eflfect  upcn  it,  provided  it  is  not 
at  variance  with  the  terms  ot  the  deed,  or  can 
have  no  influence  In  qualifying  or  changing  its 
meaning.     Wright  v.  Tayhtr,  1  Edw.  236. 

597.  The  certificate  of  the  acknowledgnaeiii 
of  a  mortgage  was,  that  **  &  S.  H.,  who  is  to 
me  well  known,  personally. appeared  before  me 
and  acknowledged,^*  he,  held  a  sufficient  com- 
pliance with  the  act,  thoogk  it  did  not  set  forth  . 
in  terms  that  the  mortgagor  was  **  well  known 
to  Uie  officer  to  be  the  person  descri}>ed  in,  and 
who  executed  the  mortgage.*'   Troup  v.  BMugjht, 

1  Hopk.  239. 

.  598.  General  usage,  lonff  continued  and  un- 
questioned, has  great  weignt  in  the  construction 
of  this  act,  though  such  consUvctibn  be  aoI 
given  up<9i  adverse  litigation.    Ibid. 

599.  More  especially  when  that  construction 
has  been  adopted  by  many  law  officers.    Ihid. 

B.  CbfMfnM/fOfi  ofdeedM. 

,  600.  Where,  a  grantor  in  a  quit-claim  dee^ 
covenants  to  warrant  the  premises  against  all 
persons  cUin^ing  by  or  under  himself,  and  sub* 
sequent  to  such  conveyance  *hc  .acquires  th» 
legal  title  to  the  premises,  the  same  will  ensurs 
to  the  benefit  of  the  grantee.  Sweei  v.  Green^  1 
Paige,  473. 

60  U  And  where  the  premises  have  been  con- 
veyed by  the  grantee  to  a  horm  fide  purohassr 
without  notice,  the  original '  grantor  cannot  set 
up  against  such  purchase^  fraud  or*  mistake  in 
the  insertion  of  the  covenant  of  warranty  in  the 
original  deed  of  conveyance.     Ibid. 

60S.  By  the  g^nt  of  a  mill^  or  the  granf  of 
land  with  thd  mill  thereon,  the  Waters,  flood- 

Sites,  &c.,  which  are  necessary  for  the  use  of 
e  mill,  pass  as  incident  to  the  principal  sub- 
jects of  the  grant,  ht  Roy  v.  Phtt^  4  Paige,  77. 
603..  Where  lands  belonging  to  the  owner  of  a 
mill  are  overflowed  by  the  water  of  the  mill 
pond  which  supplies  the  mill,<a  conveyance  <oi 
the  mill,  with  the  waters  and  water  courses,  k/c^ 

fives  a  right  to  the  grantee  to  continqe  to  over- 
ow  lands  of  the  grantor  which  are  not  con- 
veyed to  the  sante  extent  that  they  were  over- 
flowed by  the  waters  of  the  mill  pond  at  the 
time  of  the  iDonveyance.    Ibid. 

604.  Where  a  corporation  received  a  pant  of 
laAd  from  the  crown  of  Great  Britain,  m  1705, 
and  immediately  entered  by  virtue  thereof, 
elaiming  title  to  the  whole  premises,  under  the 
grant,  adverse  to  the  whole  world,  and  'oontimi'4 
sacfi  adverse  possession  under  claim  of  right  ibr 
sixty  years ;  it  woe  heU  that  such  corporation 
acquired  a  perfect  title  to  the  premises,  covered 
by  the  grant  as  against  the  rightful  owner  JBo^ 
gardm  y.  Trinity  Churekt  4  Paige,  178. 

6051  Where  an  error  was  liiade  in  a  deed  from 
a  father  to  his  soii,  by  describing  the  lands  as 
being  in  the  northwest  instead  of  the  northeast 
comer;  the  son  conveyed  the  property  Sbsb- 
lately  to  creditors  of  the  fttiier  in  sstitfsstios 
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€f  thtti  debt,  and  the  eiror  was  oontinoed  in  the 
deed  to  them.  The  defendant,  a  judgment 
cieditor  of  the  father,  peraerered  in  a  levy  upon 
the  land  in  the  northeast  corner,  after  being  no^ 
ttfied  of  the  error ;  kddy  that  the  judgment  did 
not  attach  upon  the  land  thus  conveyed.  The 
defendant  waa  perpetually  enjoined,  and  coats 
were  given  against  her.  Gtmvemtur  y*  Tt7tM, 
1  £dw.  477. 


XIV.  DESCENT. 

60C  'Under  the  statute  of  distributions,  bn>- 
Ibers  and  sisters  of  the  half  blood  are  entitled, 
equally  with  those  of  the  whole  blood,  to  a  share 
in  the  personal  estate  of  the  intestate,  with- 
out regard  to  the  ancestor  from  whom  it  was  de- 
rived. ChampUn  v.  Baldwin  andothen^  1  Paige, 
569. 

607.  And  if  such  persona]  property  had  been 
invested  in  land  by  the  intestate,  the  land  would 
have  descended  in  the  same  manner,     fhid, 

606.  An  unborn  child  after  conception  is  to  be 
eoRsidered  in  ok  for  the  purpose  of  enabling  it 
to  take  an  estate,  or  for  any  other  purpose  which 
is  for  the  benefit  of  the  child  if  it  should  after- 
wards be  bom  alive.  MartelfU  t.  Thaffkimer, 
9  Paige,  35. 

€09.  But,  as  it  Respects  the  rights  of  others 
daiming  through  the  child,  if  it  is  born  dead, 
or  in  such  an  early  stage  of  pregnancy  as  to  be 
incapable  of  living,  it  is  to  be  considered  as  if  it 
had  never  been  born  or  conceived.    Ibid. 

610.  Where  the  mother  dies  before  the  birth 
of  the  child,  and  the  latter  is  delivered  by  the 
C«sarew  operation,  it  is  considered  in  existence 
before  its  birth,  for  its  own  benefit,  to  take  the 
estate  of  the  mother  by  descent,  but  not  for  the 
benefit  of  the  father,  to  enable  him  to  hold  as 
tenant  by  the  courtesy.    Jbid, 

611.  Children  bom  within  the  first  six 
months  after  conception  are  presumed  tb  be  in- 
capable of  living,  and  thetefore  cannot  take  and 
transmit  property  by  descent,  unless  they  actu- 
ally survive  long  enough  to  rebut  that  pre- 
sumption.   Ibid*. 

612.  The  party  who  claims  proper^  through 
the  child  is  bound  to  estabUsh  Qie  fact  that  it 
was  bom  alive ;  and  if  the  child  never  breathed, 
there  is  no  legal  presumption  in  favour  of  the 
het.    Ibid. 

613.  Under  the  statute  of  descents  which 
was  in  force  previous  to  the  revised  statutes, 
there  was  no  renresentaition  among  the  collateral 
hetm  of  a  deceoent  beyond  brothers  and  sisters' 
ehildren.    Barman  v.  (hbonh  4  Paige,  336. 

614.  Where  the  trastees  of  a  legacy  for  an 
infant  /erne  covert^  which  is  invested  en  bond 
mod  mortgage  in  their  names  as  trustees,  take  a 
releaae  of  the  equity  of  redemption  in  the  mort- 
gaged premises,  the  nature  ot  the  infont*a  pro- 
perty te  not  changed  so  as  to  alter  Uie  course  of 
desQcnt  upon  her  death  during  her  minority ;  and 
the  proceeds  of  the  mortgaged  premises  belong 
to  the  hnaband,  as  her  personal  representative, 
and  not  to  her  hefrs  at  law.     Bogen  v.  Faier' 

4  Paige,  409, 


XV.  DEVISE. 

A.  Conalruciion  of  a  dttite ;  contingent  remainder^ 

B.  Deviu  nf  lands  fur  fmymtnt  of  legacies. 

A.  Construeiion  of  a  devises  contingent  remainder. 

615.  A  remainder  is  vested  in  interest,  where 
the  person  is  in  being  and  ascertained,  who 
will,  if  he  lives,  have  an  absolute  and  imme- 
diate rigfht  to  the  possession  of  the  land  upon 
the  ceasing  or  failure  of  all  the  precedent  estates, 
provided  the  estate  limited  to  him  in  remainder 
continues  la  exist ;  that  is,  where  the  remainder 
man*s  right  to  an  estate  in  possession  cannot 
be  defeated  by  third  persons,  or  contingent 
events,  or  by  the  failure  of  a  condition  prece- 
dent, if  he. lives,  and  the  estate  limited  to  him' 
by  way  of  remainder  continues  until  all  the 
precedent  estates  are  determined.  Hawkyy: 
James^  5  Paige,  318: 

616.  The  remainder  is  contingent,  although 
the  remainder  man  is'  in  being  and  nscertained, 
so  lon^  as  it  remains  uncertam  whether  he  will 
be  entitled  to  the  estate  limitled  to  him  in  re- 
mainder if  he  lives,  and  such  estate  continues 
until  all  the  precedent  estate^  have  ceased.  But 
the  existence  of  a  power  to  appoint  the  re- 
mainder among  a  class  of  persons  who  are 
known  and  ascertained,  which  remainder  is 
limited  to  the  whole  class  in  default  of  such  ap- 
pointment, does  not  Tender  the  remainder  to  the 
class  contingent ;  the  remainder  is  vested  in  the' 
class,  subject  to  be  divested,  as  tQ  some  of  the 
class,  by  the  execution  of  the  power  of  appoint* 
ment.    Ibid. 

617.  Where  the  testator  did  not  intend  to  vest 
the  estate  in  any  of  the  remainder  men,  until  th^ 
power  of  appointment  in  their  favour  was  exe- 
cuted by  his  trustees,  but  made  the  whole  right 
of  the  remainder  men  absolutdy  dependent  upon 
the  decision  of  his  trusteed  in  their  favour,  as  to 
their  moral  characters  and  merits,  at  the  time 
appointed  by  the  testator  for  the  vesting  of  the 
remainders  m  possession ;  held^  that  the  remain- 
ders were  eontmgent  during  the  continuance  of 
the  precedent  estate.    Ibid. 

618.  A  contingent  remainder  may  be  limited 
upon  a  term  in  gross,  or  upon  a  lemamder  which 
is  limited  upon  such  a  term,  if  the  contingent 
remainder  itself  is  so  limited  that  it  must  ne- 
cessarily vest  in  interest,  if  ever,  within  the 
period  of  two  lives  in  being  at  the  creation  of 
estate,  or  at  the  termination  thereof.    Ibid. 

B.  Deviu  if  lands  for  payment  ef  legacies. 

619.  Where  lands  charged  with  payment  of 
legacies  have  been  sold  by  the  devisee  to  differ- 
ent purchasers,  such  lands  will  be  charged  in 
the  inverse  order  of  their  alienation.  ^nkin» 
V.  F^eyer^  4  Paige,  47. 


XXI.  EVIDENCE. 

A.  Written  evidence^  (a)  Judicial  proceedings  t 

(b)  Private  writings ;   (c)  Matters  judir 
dally  noticed. 

B.  Parol  evidence  to  explain^  vary,  or  contradict 

written  instruments. 


no 

C.   Of  WJbMMM, 

0.  PrtiuimpUve evidence,' 
B*  Perpetuation  of  Uetimany 
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(«)  Judicial  proeeedingi, 

620.  The  probate  of  m  will  of  penional  pnn 
peity  is  eriden^  of  the  'due  ei^ecution  «f  the 
will.    Fan  Btpetelacr  t.  Morrie^  1  Paiffe,  13. 

63 1«  A  reccMPd  cannot  be  lead  as  e?Kienoe  in 
a  suit,  m^^  both  parties,  or  those' under  whom 
they  claim,  were  parties  to  the  suit  in  which  the 
lecord  was  filed.  Dak^  ami  eiierc,  Exccuion  i^ 
ISsUon^  T.  Eocevellj  I  Pai^,  36.. 

€33.  A  decree  in  a  sait  in  which  executors 
are  parties  is  not  biitdinr  upon  the  hein  of 
their  testator,  unless  such  heirs  are  also  parties 
to  the  suit.    Ibid. 

633.  TEe  recitals  in  an  insolTent^s  discharge 
fre  not  the  only  eridenee  of  the  regitlanty  of 
the  proceedings;  neither  does  an.  omission'  to 
State  in  the  discharTO  the  performance  of  an  act 
which  was  required  b]f- the  statute  to  be  done, 
laise  a  legal  pi^sumption  that  it  was  not  done. 
SaUcr^  T.  TWoff,  3  Paige,  .338. 

634.  The  answer  of  infants  by  their  guardian 
is  a  pleading  merely,  and  not  an  examinatioii 
for  the  pui]pose  of  discoT^ry ;  it  is  not  eridence, 
therefore,  in  their  farour,  although  it  is  respon- 
sire  to  the  bill,  and  sworn  to  by  their,  guardian 
ad  Htem.    Buikley^,  Fan  Jfyek^  5  PsufC,  536. 

635.  A  complainant  cannot,  by  any  torm  of  ^ 
pleading,  compel  an  infant  io  become  a  witness 
against  nimself.    Jhid, 

636.  The  final  decree  of  a  Court  of  Equity 
may  be  giren  in  eridenee  in  another  suit| 
although  such  decree  has  not  been  formally  en- 
relled.    Batci  t.  Dctaven^  5  Paige,  899. 

(b)  Private  wriiingi. 

87.  An  agent  beinff  dead,  a  written  state- 
ment of  an  account  made  by  him.  at  the  time  of 
a  settlement  is  cTidence  againat  the  principal. 
Fan  Benaaelaer  T.  Jkbrrie^  I  Paige,  IS. 

(c)  MUierc  judieiaff^  nadeed. 

638.  A  Court  of  Chani^ry  will  judicially 
notice  the  fkct  that  Courts  ol  law  recognise  and 
protect  the  rights  of  assiffnees  puing  in  the 
name  of  their  assignor*  Souikgate  t.  ManigO' 
sieiy,  1  Psige^  41. 

B.  Parol  evidence  to  tstplainj.vaty^ar  contradict 
written  imirumente, 

'  639.  Bill  in  the  usual  form  for  theibmelosure 
of  a  mortgagw  f<vr  one  thousuMl  doUan ;  defence 
that  the  l^nd  and  mortgage  w«re  not  made  to  s^ 
eure  any  moner,  but  to  secure  Ihe  reoonveyanoe 
of  a  certain  other  lot  of  land,  which  the  mort» 
gagee  had  conreyed  to  the  mortgager  for  a  special 
object,  and  which  was  to  be  recouTeyed.  This 
defence  was  supported  by  no  writing,  snd  only 
by  parol  proofs  and  by  cireumstanoes;  and  no 
fraud,  accident,  miatue,  or  surprise  allseed. 
The  parol  testimony  orerruled.  mtade  r.  Zoo- 
if*io',  1  Hopk.  134. 

630.  It  cannot  be  introduced  defenslTelyt  nor 
as  proving  an  independent  collateral  agreement. 
The  eases  in  whien  oral  testimony  has  been  ad- 


mitted to  control  written  in8tnniieBlB,'sieiioc  tm 
be  further  extended.    Ibid', 

681.  A  receipt  is  always  susceptible  of  ex- 
planatioit.  Fan  Menekhicr  and  otkcn  t.  Marrie^ 
4Psige,13. 

^3.  Pard  effiden^a  is  admissible  to  show 
that  a. deed,  absolute  in  its  terms,  was  intended 
by  the  ptrtieto  as  a  mortgi^.  JFiitiiek  t.  Mana 
sfMf  o(Acrt,  .1  P^|;e,  803. 

633.  The  admission  of  a  person  in  possesdoB 
of  land  made  under  r  mistake  of  law,  and 
which  is  wholly  inconsistent  with  his  written 
etidence  of  title,  cannot  be  reeeiTed  for  the  piii- 
pose. of  destroying  his  title  to  Ihe  land.  Mt^ 
2ey  T.  ifefinelf,  5  Paiger  ia4« 

(c)  €f  vfitneaea^  ikeir  examfnatian^  eompetencjff 

and  credit, 

634.  I^heie,  to  a  bill  in  Chancery  filed  to 
obtain  an  account  oC  mercantile  transactiottai  the 
defeadaiit  put  in  an  answer  alleging  that  one  A. 
B.,  a  third  person,  net  a  par^  to  the  suit,  was  a 
partner  in  trade  with  the  complainants,  eanying^ 
on  business  in  faiis  own  name,  and  that  the  con- 
cern conducted  by  hiin  was  largely  indebted  to 
the  defendant,  and  on  a  replication  being  filed,; 
denying  the  tmth  of  the  answer,  A.  B.  was 
examined  as  S  witness  for  the  defendant,  and 
proved  all  the  allegations  made  by  ihe  defend- 
loit;  it  waa  heU^  that  A.  B.  was  a  competent 
witness,  notwithstanding  the  effect  of  his  testi* 
mony  was  to  charge  the  complainants  with  « 
debt  for  which  he  was  individually  liable,  and 
of  ihe  liability  of  the  coml^inants  for  the  pay* 
ment  of  which»  Vhere  was  no  proof  independent 
of  such  testimony.  Crcgwry  v.  Doage^  14 
Wend.  593. 

635.  Where  the  (Tuly  interest  h  witness  has 
in  a  cause  in  which  he  is  sworn  is  in  the  qtte»» 
tioq,  the  objection  goes  to  hb  credibility,  and  not 
to  his  competency.  M^Chren  t.  Boplnni^  I 
Paige,.  18. 

636.  An  interest  to  exclude  a  witness  frem 
being  swoni  must  be  a  direct. intmst  in  the 
evC'.t  of  the  suit«    Jbid^ 

.637.  Where  M.  purehased  the  interest  of  C« 
in  certain  mort^ged  premises,  under  a  judg* 
ment  and  execution,  in  a  suit  by  M.  against  Hi, 
who  pretended  to  hold  «  subsisting  mortgage 
against  the  premises  given  by  C. ;  it  waa  ieid^^ 
that  C,  on  being  released  by  M.,  waft  a  compe- 
tent witness  to  prove  that  the  mortgage  had  beea 
paid.    Ibid, 

'  638.  A  purehaser,  with  full  knowledge  of  the 
claim  of  third  persons,  is  an  incompetent  wiv* 
ness  for  the  vendor  in  a  suit  between  him  and 
such  persons.  Brown  v.  Lync^  and  Lynek^  I 
Paige,  147. 

639.  The  answer  of  a  ^arponXot  M  k  bill  of 
discovery  cannot  be  read  in  evidence  against  the 
corporation.  PkiUipe  y,  WiekAttm^  1  Paiges 
590. 

640.  The  declarations  of  oorpotatots,elthoug|i 
officen  of  the  corporation,  are  not  evldcoee 
against  the  corporation.    JM,  .  . 

641.  Coq[>orators  who  haver  no  personal  inte* 
rest  in  the  controversy  are  comnetent  wttnesees 
in  fkvour  of  the  corporation.    Ibid, 

643.  No  witness  is  bound  to  answer  m  quse- 
tion  which  would  ^ther  criminate  hi^tt^i 
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^er  liiiii  infamont,  -or  mbject  him  to  a  penalty 
or  forfeitore.    IntkemiOUrafKMpylVBi^Wl. 

643.  A  witness  who  is  neither  a  nominal  nor 
real  party  to  the  suit  is  not  ezensed  from  givinff 
cridenoe,  although  hie  teatimonr  mi^t  be  used 
againsl  him  in  a-ci^il  suit ;  unless  it  will  sab' 
jeet  him  to  some  loss  or  disadTsntaffe  in  the 
natare  of  a  penalty  or  forfeiture.  '  IbS, 

644.  The  answer  of  ar  wife  canaot  be  read  as 
evideaoe  against  her  husband ;  lior  ean  she  be 
eTsminfid  as  a  witaess  against  him.  0/y  Bank 
^.  Ban^  3  Paise,  36. 

645.  Neither  the  answer  or  the  evidenee  of  the 
wife  ean  be  used  for  the  ourpose  of  influeneing 
ft  deeieioo  for  or  against  her  husband.    Ibid* 

646.  The  wife  mar  be  examined  as  a  witness 
between  oth^  parties,  although  the  husbaqd 
hae  ft  eoHateial  interest  in  opposition  t»  the 
par^  eaUing  her.    /ML 

-  647.  Where  »  bill  was  filed  to  eorreet  an 
alleml  mistake  in  a  deed  from  D.  B.  to  the  de- 
feftMK,  and  to  obtain  a  perpetnal  injunction 
restraiiiiBg  the  defendant  ftom .  proeeeding  at 
Iftw  10  ceeorer  the  land  alleged  to  have  been 
jm^lftded  in  the  deed  by  mistake,  or  froni  dis- 
tarbing'  an  aquednet  across  the  premises  in 
eootrorersy,  the  eom]riaintot  haTing  purchased 
from  D.  B.  sobsei|uent  to  the  conToyuioe  to  the 
defeadmit,  and  subject  to,  e  right  preriously 
granted  te  W.,  .to  tue  waiter  from  a  mill  dam 
to  grind  bark  at  his  bark  mtU,  and  to  a  passage 
or  riffht  of  way  over  the  premises  in  dispute,. 
wh|iii  tight  was  granted  to  W.  subsequent  te 
tbe  eonveyance  to  the  defendant,  but  preiioos 
to  that  to  the  complainant;  Aeb,  that  W.  was 
an  ineompetent  witness  for  the  eomplmnant. 
Jir^gfrt  V. /KMr,  3  Paige,  938. 

64a  Jl  MJMf,  that  an  heir  at  law,  who  is 
liable  for  the  debts  of  the  deoedent  to  the  extent 
of  the  mal  estate  descended  to  him,  if  tbe  debu 
canaot  be  eoileeted  oift  of  the  personal  estate, 
bat  who  is  so  situated  that  he  cannot  be  sued 
for  such  debts  until  the  creditors  haye  exhausted 
their  rnssdy  against  the  personal  representative, 
is  mt  a  eomp^iit  witness  for  the  personal  re- 
pieeefttative,  in  a  suit  bv  the  creditor  fer  th^ 
veeovery  of  a  debt  of  the  decedent,  to  pvoVe 
that  the  debt  has  been  paid;  SeoU  v.  Ytmngj  4 
Paige,  543. 

649.  The  eofporators  aadtmstees  of  a  muni- 
cipal 'eorpontion  are  competent  witnessee  in 
b^mlf  or  die  coiporfttion.  TVfuUa  of  Wakr^ 
i&wn  V.  Cbioeti,  4  Paige,  510. 

650.  Where  upon  a  bill  for  an  account  as  to 
certain  eommereial  transactions,  the  defence  set 
up  is,  that  the  claim  for  which'  the  soil  is 
brought  was  a  psitnership  transaction,  in  which 
a  thmpersott  was  joinUy  interested  with  the 
eomplmaaBta  as  a  copartner,  and  that  the  ae- 
eooBt  hae  been  adjutfled  and  settled  up  to  a 
eenain  period,  such  third  person  is  a  competent 
witneaa  for  thedefendant  to  prove  the  existence 
of  the  copartnership  and  the  settlement  of 
ftseoftftt.    Qftgmy  v.  JEM^e,  4  Pai^,  567. 

651.  A  eopftitiier  of  the  complainants  who 
Is  not  made  ft  party  to  the  suit  is  also  a  eom* 
petoiit  witness  f^  the  defeodaiit  to  prove  l||e 
existeoee  of  a  demaad  against  the  eopaitner^ 
ahip,  which  tbe  defendant  wishes  to  fiyoU  hlm-- 
i0)fVi6ftM.eft   /Mf. 


659.  Where  one  partner  assinis  all  his  inte- 
rest in  the  demands  and  eflfects  of  the  firm  to  hie 
copartner,  and  the  latter  brings  an  action  at 
law  in  the  name  of  both  for  a  copartnership 
demand,  ihe  defendant  in  such- action  cannot  on 
the  trial  at  law  examine  the  assignor  as  a  wit- 
ness, neither  can  he  give  in  evidence  admissionft 
or  the  answer  of  the  assignor  to  a4iill  of  disco- 
very, mide  subsequently  to  the  assignment  and 
notice  thereof,  to  prove  a  set-ofl^,  or  establish  any 
other  defence  in  such  action.  Norton  v.  JVoodB^ 
5  Paige,  349.  ^ 

D.  PrtBumpiv^e  evidtnee* 

653.  Where  the  purchaser  of  moctgaged  pre* 
mises  had  admitted  the  existence  m  the  lien 
within  twenty  years,  and  prbmised  to  discharge 
the  mortage,  it  wtu  held  suffieiept  to  rebut  the 
presumption  of  payment  arising  (rom  the  lapse 
of  time.  Park  v.  Peek  and  oiher$^  1  Paige, 
477. 

6^.  Such  admissions  of  the  purchaser  are 
also  legal  evidence  against  all  his  judgment 
creditora,  whose  judgments  have  been  recovered 
subsequent  to  such  admissions.    Ibid, 

E.  PerpettutHon'  of'  t^imony* 

655.  Under  tbe  act  to  perpetuate  the  testi- 
mony of  witnesses,  (1  R.  L.  454.)  a  witness  is 
bound  to  give  evidence  in;  the  same  cases  and  to 
the  same  extent  that  he  would  be  were  he  called 
as  a  witness  upon  the  trial  of  the  cause.  In  the 
mattet  otKip^  1  Paige,  601. 

656.  The  act.does  notauthorixe  the  examinap 
tion  of  a  witness  who  could  not  be  C9ixme4ed 
to  testify  upon  the  trial.    Ibid.         /:, '"    N- 


XVn.  EXECUTION^ 


657:  This  Court  has  the  power  to  issue  all 
process  to  carry  its  decret^  into  effectual  exe* 
cotion.    Ludhw  v.  Lantin^^  1  Hopk.  231. 

658.  The  statute  authorizing  tlie  Court  out 
of  which  an  execution 'issues  to  discharge  the 
defendant,  upon  his  executing  an  assignment  of 
his  prop^ty  for  the  benefit  of  the  party  at 
whose  suit  he  is  imprisoned,  extends  to  an  exe^ 
cution  for-the*  collection  of  money  only,  issued 
our  of  the  Court  of  Chancery.  Van  Wexel  v« 
Van  Wnd,  3  Paige,  38. 

659.  But  the  statute  does  not  authorize  the 
dlschaive  of  a  party  in  execution  for  a  fine  im- 
posed for  contempt  of  Court,  or  where  he  is 
committed  for  the  non-performance  of  some  act 
or  doty  which  it  is  in  his  power  to  perform 
Ibid. 

660.  like  puiehaser  under  a  rule,  on  execntioii 
of  an  interest  in  land  under  a  subsisting  contract, 
after  the  time  for  redemption  is  past,  has  a  right, 
as  agaiast  the  defendant  in  the  execution  and 
those  claiming  under  him,  to  be  substituted  in 
his  place-as'to  the  possessioti  and  all  his  legal 
Hffbts  eonneeled  th«vewith }  and  dwriiig  the  t||n« 
alTowe4  for  redemption,  the  defendant  and  those 
slaimlng  under  htm  may  be  restnined  iVom 
eoqimitting  wafte,     V«koi  ▼,  CkmiiberM^  9 
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.  66U  No  exeeoiion  eaa  be  iMued  oat  of  the 
Conrt  of  Chancery  against  the  body  or  the  pro* 
perty  of  a  party,  except  npon  a  decree  or  upon 
a  positiTe  order  of  the  Court;  Van  Jfen  t.  Ctm^ 
Une^  4  Paige,  65. 

669.  A  party  who  is  eqnitaUy  entitled  to 
ooets  must  apply  to  the  Coart«  and  obtain  a 
poeitive  order  for  their  payment,  before  he  can 
take  out  an  execution  for  the  same,    tbid, 

.  663.  Exemption  from  imprisonment  on  exe- 
cution, under  the  aet  to  abolish  imprisonment 
for  debt  and  to  punish  fraudulent  debtors,  ex* 
tends  to  a  decree  against  the  complainant  for 
costs  on  the  dismissal  of  a  creditors  bill,  file^ 
for  the  purpose  of  obtaining  sstisfaction  of  a 
judgment  founded  on  ^contract.  Jkkrrill  v. 
Thwnund^  5  Paige,  60. 


XTIU.  SXECVTOnS  AND  JDMrMSTSJ^ 

TOBS. 

A.  Poioer,  duiy^  and  liability. 

B.  jieiions  by  and  againai  t  account  i  aUawanccc  / 

tcA«n  eSarged  wilk  interat  and  eastt, 

C.  Jdmimdratian  when  and  to  tdhom  gpranitdf 

when  lettcrt  of  adntinitiration  may  be  taken 
otU  and  produced*. 
•»  - 

A.  PoufCTr  duty i  and  HMUty, 

64.  Only  the  executor  or  administrator  can 
represent  the  personalty,  and  he  alone  can  give 
a  valid  discharge,  npon  payment  of  demand  due 
the  testator  or  intestate.  Jenkine  v.  Preyer^  4 
Paige,  47. 

666.  Where  an  executor  mixed  the  funds  of 
the  estate  with  his  own,  and  loaned  out  the 
same  from  time  to  time  on  interest,  without 
keeping  separate  accounts  thereof ;  iiuHuheld 
to  be  a  violation  of  his  duty,  by  which  he  be- 
came liable  to  pay  interest  on  the  moneys  belong- 
iiifr  to  the  estate.  Keltttt  v.  Jlathbun^  4  Paige, 
109. 

B.  Miont  by  and  againet  f  account  i  aUovoanccB^ 
tohen  charged  with  interett  and  eosU, 

666.  Where  the  husband  has  received  a  lega* 
cy  due  to  his  wife,  and  has  giveii  security  to 
refund  in  case  of  a  deficiency  of- assets,  the  ex- 
ecutor cannot,  in  a  suit  hi  the  husband  and  wife 
against  him  to  recover  the  rents  and  profits  of 
her  real  estate,  show  such  deficiency^  and  set 
off  the  same  against  the  claim  for  such  rents 
and  profits ;  the  demands  not  being  due  in  the 
same  right.    Jlb/Zon  v.  GriJUk,  3  Paige,  409; 

667.  Where  a  bill  is  filcn  for  the  recovery  of 
a  legacy,  and  the  executors  are  c^led  upon 
either  to  admit  assets  or  to  render  an  aoeount 
of  the  estate,  if  they,  in  their  answer,  neither 
deny  the  sufficiency  of  assets  nor  set  out  an  ao- 
eount of  the  estate,  the  Conrt  will  presume  that 
the  estate  in  their  hands  is  Snfficieftt  for  the  pay- 
ment of  the  legacy,  and  will  make  a  decree  ao- 
oordittgly.    Smith  v.  Smith,  4  Paige,  971. 

666.  Where  a  bill  has  been  filed  sgainst  the 
executors  or  administrators  and  the  cMvisees  or 
heirs  of  a  nleceased  debtor,  by  one  of  Uie  ere* 
ditcrs,  in  behalf  of  himself  and  otheis  who 


may  elect  to  come  in  ander  the  decree,  mi  % 
general  decree  for  an  acoonpt  and  payment  4if 
3ie  debts  and  leneies,  or  debts  of  the  testator 
or  intestate  has  been  obtained,  u  separation  cre- 
ditor or  legatee  cannot  file  a  new  bill  for  the 
same  parpose,  except  he  would  not  come  ia 
under  sucii  decree,  or  where  he  is  entitled  to 
more  extended  relief  than  he  could  have  obtain- 
ed in  the  former  suit ;  in  which  cases  he  may 
file  a  new  bill  as  supplementary  to  the  former 
suit.    £rook$  V.  GHfbont^  4  Paige,  374« 

669.  A  bill  in  Chancery  may  be  filed  by.  the 
distributees  to  compel  the  executor  or  admiai^ 
tnftor  to  distribute  the  estate  ef  the  decedent 
according  to  the  sentence  or  decree  of  the  sur- 
rogate made  upon  a  final  accountinjg  before  him. 
StUa  V.  J2fireA,  6  Paige,  139. 

670.  An  .administratrix  who  has  been  super* 
•eded  will  not  be  allowed  to  withdraw  from  a 
suit  in  whioh  she  is  defendant.  Cbrete  v.  Mow^ 
att,  1  Edw.  9. 

671.  Where  a  part  of  an  intestate's  estate 
consisted  of  stock,  and  the  administretoc,  in 
1819,  had  it  .transferred  into  his  own  moneys, 
without  being  enabled  to  separate  them ;  heid^ 
that  he  was  a  trustee  of  the  stock  for  the  next 
of  kin,  n^usi  account  for  the  dividends  nro  iimta^ 
and  be  charged  with  interest  upon  the  dividends 
from  the  times  they  were  respectively  received. 
The  accounts  of  the  stock  were  to  be  Mated  firona 
1819;  and  if  the  administrator  had  since  S€4d 
out.and  invested  the  avails  elsewhere,  they  woe 
to  be  followed,  and  whatever  dividends  or  ii^ 
come  he  had  revived  from  reinvestments  were 
a)so  to  be  accounted  for  with  interest.  Garntw 
V.  Gardiner^  1  Edw.  198. 

679.  As  a  general  rule,  executors,  adndnis- 
tratore,  and  trustees  are  liable  to  pqy  simple  in- 
twest  where  they  unnecessarily  retain  the  money 
in  their  htods,  hold  it  an  unreasonable  time, 
mix  it  with  their  own.  private  funds,  use  it  in 
the  way  of  trade,  or  derive  any  personal  advaiH 
tage'from  it.    Ibid, 

673.  It  is  only  in  special  Cases  and  under 
peculiar  circumstances,  which  must  be  proved* 
that  interest  is  to  be  compounded  against  them,- 
It  is  confined  to  cases  of  wilful  omission  of 
duty,  and  is  not  adopted  in  a  case  of  nagligenee. 
Ilfid. 

674.  A* person  in  a  fiduciary  situation  shall 
never  be  permitted  to  meke  gain  to  himself  of 
the  trust  property  in  his  hawU.    Ibid, 

C.  JdminiMtration  when  and  to  xohom  granted  f 
when  lettere  cf  administration  may  be  taken  out 
ondprodueeJL 

676.  A  person  who  is  the  next  of  kin  cannot 
sustain  a  suit  in  equity,  for  the  recovery  of  ar- 
senal property  belongmg  to  the  decedent^  witlH 
out  tsjuag  ont  lettem  of  administretaon  upon 
the  estate,  although  he  is  exclusively  entitled 
to  the  beneficial  interest  therein.  Jenkim  v* 
j^fr,  4  Paige,  47. 

676.  It  is  not  the  business  of  equity  to  un- 
dertake the  administration  of  estate»in  the  first 
instanoct  nor  to  take  the  adnnnistrstiDtt  ont  of 
the  hands  ef  persons  duly  appointed,  and  who 
are  in  no  default,  Maiikewe  v*  AkUthewo,  1  Edw. 
666, 

677.  As  to  sales  by  onoutorex^r  adminisln^ 
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tors  under  die  proTimons  of  the  reyieed  statates. 
Mtlhtrmei  t.  LoHllard,  1  Edw.  S73. 


*    XIX.  FRAUD. 

A*  Jei$  afnndtrtd  frttuduM  at  common  hw  or 
in  eouity, 

B.  FrauoM  agaimt  the  Mtaiute  t  (a)  Parol  agree* 

mentsi    (b)   AgreemenU    ana    convey aneea 

fraudukni  aa  agaimt  creditors  ana  pur- 


Am  Ad»  emmdared  fraudukfd  at  common  law  or 

in  equilgm    '' 

€78.  If  the  delivery  of  goods' is  proctired  by 
the  fmid  of  die  veodeef  llie  title  will  not  pus 
to  him,  and  the  Tender  can  leelain^  the  goods 
if  they  hare  not  passed  into  the  hands  of  a  6ona 
fde  purchaser.  Lupin  and  other$  T.  Marie  and 
Ffltrvf,  S  Paige,  169. 

€79.  A  purchaser,  however;  froiil  sneh  fivnd- 
nlent  vendee,  to  secure  antecedent  debts  or  re- 

risibilities,  eannot  hold  the  gdod^.as  against 
vendor.    Ibid. 

6B0.  If  the  delivery  qf  the  goods  was  condi- 
tioaal,  the  title  does  not  pass  nntil  the  condition 
is  peffbrmed.    Ibid. ' 

€81.  Bat  a  Aefwylile  purchaser  wSthont  notice 
of  the  fraud  will  be  protected  even  in  the  case 
of  a  eondittoaal  delivery.    Ibid, 

€89.  Where  a  merchant  in  grood  credit,  who 
knows  himself  to  be  insolvent,  fraudulently 
eooeesls  that  foct  firoin  the  vendor,  and  par- 
chases  goods  without  intending  to  pay  for  them, 
er  Ibr  the  purpose  of  assigningthem  to  his  con- 
fidential creditdrs,  such  sale  may  be  set  aside 
ss  fraudulent.    Jbid^ 

683.  Where  the  vendee  applied  to  the  vendor 
to  purchase  a  lot  of  wild  land,  and  represented 
to  him  that  it  was  worth  nodiing  except  for  the 
purposes  of  a  sheep  pasture,  when  ne  knew 
there  vraa  a  valuable  mine  on  the  lot,  of  the  ex- 
isteBce  of  which  the  vendor  was  ignorant ;  held^ 
that  this  was  such  a  fraud  as  would  avoid  the 
pureiiase.  JJoinggton  v.  The  Peru  Iron  Com* 
pam^  and  olhert,  9  Psige,  390. 

681.  Although  a  simple  suppression  of  the 
truth  by  one  of  the  parties  to  a  contract  may 
not  be  sufileient  to  authorise  a  Court  to  set  it 
aside,  yet  if  any  thing  is  said  or  done  to  mis* 
lead  or  deceive  the  other  part^  to  the  same,  the 
Court  win  grant  relief  agsunst  the  contract. 

€85.  Where  two  or  more  persons  eng^age  in 
m  fiaudnlent  transaction  to* injure  another, 
neitlier  law  or  equity  will  relieve  them,  as 
against  each  other,  from  the  consequences  of 
aueh  tfaasaetions.  SoH  v.  Rogeri^  3  Paige, 
154. 

686*  Where  the  owner  of  real  estate  suffers 
aaother  to  purchase  the  estate  from  a  third  per- 
son, and  to  erect  valuable  buildings  thereon, 
under  the  erroneous  belief  that  he  has  a  good 
title,  and  intentioodly  conceals  from  the  pur- 
dnser  bis  claim  to  the  property,  sUch  owner 
will  not  afterwards  be  permitted  to  enforce  his 
l«^l  rights  against  such  purchaser.  -Tbton  v. 
3&rfissi,  3.  Paige,  54^> 


687.  Where  an  administratrix  sold  real  estate 
of  the  decedent  under  a  surrogate's  orders,  in 
which  estate  she  was  entitled  to  doWer,  and  in 
the  terms  of  sale  it  was  stated  that  a  clear  and 
satisfactory  title  would  be  given,  and  the  pup- 
-chaser  paid  the  full  value  of  me  premises,  under 
abeliet  that  he  was  obtaining  a  perfect  title; 
heldj  that  the  silence  of  the  administratrix  as  to 
her  claim  of  dower  was  such  a  fraud  u^on  the 
purchaser  as  to  preclude  her  from  afterwards 
setting  up  such  claim  against  him  or  his  as- 
signs.   Dougrey  v.  Toppings  4  Paige,  94. 

B.  Fraude  agOind  the  Mtatuie.*  (a)  Parol  agrtO' 

meate* 

688.  Possession  of  land  taken  b^  a  vendee, 
and  continued  for  upwards  of  eight  years, 
although  not  provided  for  by  the  contract  of 
sale,-  is  an  act  of  part  performance  taking  a 
case  out  of  the  statute,  if  it  satisfactorily  appear 
that  such  possession  ^walB  in  pursuance  of^  the 
contract.     Wood  v.  Youngs  5  Wend.  630. 

(b)  Agreemonit  and  ctmotydneeo  fraudulent  a» 
againai'ercditore  and  purehaeera. 

689.  A  conveyance  by  a  parent,  made  bona 
fide,  of  all  his  real  estate  to  a  daughter  for  the 
benefit  of  herself  and  her  brothers  and  sisters, 
will  not  be  set  aside  in  favour  of  a  creditor, 
(who  was  one  at  the  time  of  the  conveyance,) 
by  whose  advice  aad  procurement  the  settle- 
ment was  mad(B ;  the  creditor  having  then  had 
ample  security  for  the  moneys  due-  to  him  by 
mortgages  upon -specific  portions  of  the  estate, 
but  which,  after  a  lapse  of  ten  years,  proved 
insufficient  at  a  forced  sale  to  satisfy  his  de- 
mands. Nor  will  the  creditor  be  permitted  to 
raise  the  remduvm  of  his  debts  by  sale  of  the 
lands  not  covered  by  his  mortgages*  Pell  et  al, 
V.  T^redwellt  5  Wend.  661. 

690.  Where  A.,  in  embarrantd  eircumotance*^ 
executed  a  mortgage  to  B.,  his  brother-in-law, 
of  various  articles  of  personal  property,  worth 
probably  over  ^00,  remained  'in  possession  of 
the  property,  and  subsequently  disposed  of  a 
valuable  portion  of  it;  which -mortage  was 
executed  for  the  ostensible  ^rpose  of  indemni- 
^ring  B.  against  a  responsibility  assumed  for 
A.  to  the  amount  of  $100,  but  was  conditioned 
for  the  payment  of  f300 ;  tf  ioai  held,  on  a  bill 
filed  by  the  creditors  of  A.,,  that  the  mortgage 
was  fraudulent,  although,  previous  to  the  at- 
taching the  Kene  of  the  creditors,  the  mortgage 
vras  reduced  down  to  the  sum  for  which  the 
mortgagee  was  bound  as  surety,  and  the  pro- 
perty was  actually  delivered.  Anley  v.  Burton, 
8  Wend.  339. 

691.  Until  amgnment  by  an  insolvent  debtor 
petitioning  for  his  discharge,  the  propert}r  in- 
ventoried by  him  remains  in  him,  and  his  into* 
rest  in  it  passes  by  a  conveyance  voluntarily 
made,  or  by  operation  of  law,  notwithstanding 
his  petition.    Ibid 

699.  C,  a  merchant  in  fhiKng  circumstances, 
executed  to  trustees  sundry  deeds  of  assignment 
of  his  property,  in  trust,  to  pay  his  creditors, 
who  were  thereby  ranked  into  classes,  and 
were  to  be  paid  in  a  certain  order  of  priority. 
One  of  the  deeds  dechoed  a  trust  to  pay  a  cer* 
tain  sum  annually,  for  a  limited  time,  to  C,  tha 
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dabtor.;  and  all  the  aaaigmnenta  wen  asbjeet 
to  this  trust.  By  anotMr  of  the  deeds  any 
creditor  who  iToald  attach  any  of  the  debtor's 
property  was  lo  be  excluded  from  .th6  benefits 
of  the  trusts,  which  last  proTision  was  snbse- 
qneatly  annulled.  .  Afterwaida,  fearing  that  the 
assiflnunents  might  notproTe  ralid,  C.  confeased 
a  judgment  to  the  aame  tnisteeSt  upon  the  same 
truats  for  creditora,  but  without  the  lesenraticm 
in  his  own  &Tour,  which  judgment  was  in« 
tended  to  be  resorted  to  only  in  case  the  asaign- 
ment  ahould  not  be  adjud^  yalid.  7!&e4M- 
mgnmetU  vhu  adiudged  ffouL  The  judgment 
wasAcAigood.'  liii&eT.GwrM,!  Hopk.373.^ 
.  693.  The  intention  to  use.  the  judgment  only 
in  ease  the  asM^punent  ahould  be  adjudged  in- 
Talid,  does  not  mfect  the  judgment  with  the 
Tices  of  the  assignment.    Ibid. 

^  694.  An  insolvent  ddbtor  may  pay  some  cie- 
ditors  in  preference  to  others ;  and  may  aecure 
such  payments  Vy  -a  judgment  in  £K7our  of 
trustees  for  such  mditon^    Jbid^ 

695.  But  he  can  make  no  assignment  of  any 
part  of  his  property  In  trust  fcnr  himselfl   Ibid, 

696.  Siien  an  aasignment  is  void,  not  only 
for  the  portion  reserred,  bat  for  the  wholej  not 
Mily  in  nquity,  but  Mi^law.    Ibid, 

697.  Tne  4Bed  which  contained  ■  the  clause 
against  attaching  cr^tora^waa  alao-Toid  for 
that  cause.    Ibid, 

698.  This  being  an  appeal  from.n  Circuit 
Court  in  equity,  the  decree  pelew  was  reTCCsed ; 

-and  the-i^ppeUanta^.thooi^  th^  failed  on  other 
grounda,  were  nllowed  their  costs  out  of  Uie 
lund4n  Court.    Ibid. 

699.  'Where  S.,  beinff  indebted  to.  several 
pcnons,  was,  in  Sqiitenmr,  1617,  sued  for  a 
defeult  in  payiiuf  over  moneys  received  aa  n 
commiasioner  orioansy  ^d  judgment  was  re- 
covered against  him  <m  the  3Ut  of  Jaouaiy, 
18|8y  and  on  the  1st  of  January,  1818,  S.  oon- 
Tcyed  to  L.  his  farm  and  all  his  personal  pro- 
perty, for  the  nominal  consideration  of  ^501.95, 
iMOOO  of  which  •  was  paid ,  in  Virginia  lands, 
which  had  been  purehaaed  by  L.  tw^ty  yeara 
before,  but  which  he  had  never' seen  or  poa- 
aessed,  and  there  was  no  proof  of  his  payment^ 
of  the  reaidne  of  the  oonsideiation,  and  S. 
continued  in  possession  of  ihe  proper^  so  con- 
veyed to  L.;  it  W0i  kM,  that  dtis  oonveyance 
was  fraudulent  and. void  as  against  the  creditors 
ofS.  Zee  V.  AMto- MMf  J%i/(k«iMv  1  Paige, 
619. 

700.  Where  a  d^tor,  with  an-  intention  of 
defrauding  his  crediton,  execated  a  conveyance 
of  his  property  without  any  valuable  considefa- 
tion  being  pud  by  the  grantee,  the  conveyance 
ia  void  as  against  saeh  creditom,  althou^  the 
voluntary  grantee  was  not  piivy  to  the  firand. 
Tk€  JHolmwk  Btmk  v.  Mwat^r^^  Paige»  M. 


XX.  GIFT. 

701.  A  promissory  note  or  a  bond  is  a  proper 
subject  of  a  gift  tauta  mortiti  and  the-  de- 
livery mav  be  to  a  third  peiBon,  lor  the  use  of 
the  intended  donee.  Obnaiiani  v.  Sekuvier  and 
oMcTi,  1  Paige,  316. 


703.  But  daimB  of  this  hind  an  admitted 
with  great  caution;  and  where  some  doubt  was 
thrown  on  the  tranaaction,  a  feigned  iasue  was 
awarded.    /6fi2r 

703.  Asto  a  gift,  tiiero  must  be  aa'intentioD 
to  give,  but  this  intention  is  to  be  executed  and 
carried  into  effect  by  an  actual  delivenr.  ^^^w* 
V.  #Vre  Ikpdrimefti  efNew  York,  I  Edw.  994. 

704.  J.  B.  T.  (no|  a  fireman)  was  killed  at 
a  firo ;  vod  the  firemen  raised  a  sabscripUon  ibr 
the  T^ief  of  his  family,  which  was  received  by 
their  respective  foremen.  By  readntions  of  the 
engineers  and  foremen,  the  money  waa  Invested 
by  a  committee  in  bank  stodc,  in  the  name  of 
the  A'  Firs  DepartaMnt  Fond,'*  and  the  divi- 
dends  wero  paid  to  the  widow  and  children  for 
jt  Umated  period^  JUld^  to  be  noconsnimBated 
gift  vesting- iiL  the  family.    Ibid, 


XXI.  GUjntDUNdND  WJRD. 

'        .  * 

A.  Hou>  tappoirded  and  remold* 

B.  OuarmanU. power  aver  the  permm  anduiaU 

cfkia  ward, 

C.  JEbw  a  gumdinn  dudl  neeounii  and  if  neHona 

agaimt  them* . . 

A.  Bow  appdtniedwta  retnowed* 

705.  The  i^ourt  will  not  appoint  any  of  its 
oflkera  aa  such  to  act  as  ^ardiansi  nor  apapint 
any  person  without  his  written  ponsent.  jSrVi^ 
ear  v.  ComiiAie^  I  Hoipk.  tOS. 

-  706.  llie  statute  authorising  snfrogatea  t<» 
ap]»oint  guardians/or  infants  does  not  reqairo 
notice  of  ^e  application.  M/oreboHm  v»  uwjfr» 
1  Hopk.  S26. 

707.^  But  in  certain  cases,  audi  notice  is  pro- 
pet  to  be  given.    Ibid.  - 

708.  As  between  an  uncle  and  a  stmngerv 
other  things  being  equal,  the  undo  is  to  be  prs- 
fened  aaguardian.    Ibid. 

709.  The  common,  iaw  of  .gnardianahip  ia 
metage  never  prevailed  in  Giianeeiy.    Ibid.. 

710.  Whero^  there  an  seversl  guardians  oT 
an  infant'a  estaler.they  may  act  aeparate]y«r  in 
conjnnctien*  They  aro  joiptly  responsible  for 
joint  acta,  and  each  ia  aeparately  answernUe 
for  hla-  aeparate  acta  and  defaults.  iSriy  v. 
TWnrr,  1  liqik.  309. 

711.  Such  gusrdians  having,  with  a  Jnvatj^ 
given  a  joint  and  several  boiuTfor  faithful  pei^ 
formance^  their  rights  and  duties  ss  guardms 
are  not  thereby  vwisd.    iirVi. 

7 Id.  They  are  not  .by  such  bond  made  sovs- 
ties  for  each  other.'   Ilnd. 

713.  But  the  aurety  ia  liable  for  their  joint 
defaalt8|,  and  for  the  separate  defaults  <^  esfih. 
Ibid. 

714.  In  ^construing  such  bisnds,.the  pennky 
and  condition  are  to  be  taken  together,  and  the 
words  jointly  and  aeverally,  though  in  the  p»> 
nalty  only,  will  opetate  throughout  $  and  they 
are  to  be  taken  distnbutivelT,-aGoojding  to  tlw 
nature  of  the  caas  in  whfdi  delaiilts  jaayiioeaK. 
Sdd.  - 

715.  Whei«  thete  are  several  guaidiaoa».ths 
atatute  requiring  the  pacrogate  nfon  tht  «(- 


GHANOERY«— OttarA'oii  and  Ward. 


lOC^ 


pMAtment  of  euavdians  to  tako  from  ewerj 
gu«nliaii« bono  with  Maniy^Uci  is  eomplied 
with  by  taking  ooe  joint  and  sereTii  bond  from 
ail  the  ffoaidiana  with  auretjr*    J^id, 

716.  Theatatate  did  not  intend  to  plaee  joint 
guardtana  in  the  lelaMon  of  anietiea  for  eaeh 
other.  .  Jbidm 

717.  In  this  can,  the  ward,  afUr  full  age, 
^ye  a  aeparate  release  to  T.,  one  of  the  guard- 
ians, who  had  not  her  properw  in  possession, 
reserving  her  right  against  A.  T.,  another  gnardr 
iaa,  who  wasted  it;  -ikek^  that  the  rslease  is  a 
discharge  in  fsToor  of  T.,  and  of  the  sarely  so 
far  as  1.  is  cofteemed.    Jbid. 

llSk  Bat  the  release  is  not  available  in  favour 
of  A.  T.;  -aod  the  surety  still  remains  liable  for 
A.  T-'«  defaults.    Ibid. 

719.  The  jel^se  has  the  saitM  eoQstraction 
in  regard  to  sareties  as  in  regard  to  principals. 
J^'d. 

720.  The  maxim  of  the  common  law»  that  a 
rdease  of  ooe  joint  debtor  is  a  release  of  all,  is 
not  applicable  to  cases  of  joint  trusts,  where 
the  party  released  was  not  in  default.    Ibid. 

7St.  In  this  case  the  suit  wasdismnsed  with 
eosts  against  the  guardian  T.,  who  was  released, 
and  also  a^iast  the  representatiTes  of  D.,. an- 
other gttardian  who  had  never  acted^  both  A. 
T.  and  the  socety  were  declared  to  be  liable  for 
the  amooat  of  propeity  reoeifed  and  wasted  by 
A.  T.,  and  an  account  was  directed.    Ibid,  • 

73d«  A  person  Who  had  been  appoiiited  gene* 
lal  gvardian  of  a  niinor  was  anerwards  ap- 
pointed a  special  guardialiof  the  sa>*»  "minor, 
in  a  suit  for  the  petition  of  lands  of  which  the 
jnioor  was  a  part  owner.  The  usual  bonds 
^vith  sureties  were  given  upon  both:  .appoint- 
oieots.  The  laada  were  sold,  and  the  shsre  of 
the  moneys  belonging  to  the  minox  wen»  paid 
to  the  guardian.  The  ordinary  bond  of  the  ge- 
neral guardian  does. not  embrace  the  receipt  and 
disposilion  of  the  moneys  arising  from  the  sale 
of  the  land.    Mmr  t.  fviimm,  1  Hopk.  513. 

733.  Fixed  hsdMts  of  intemperance  constitute 
a  safficient  reason  for  the  removal  of  a  guardian. 
Keitkima  and  m^e  ▼.  Gardner  and  ttfjfe,  1  Paige, 
488. 

7sl4.  And  it  is  improper  that  the  wife  of  a 
husband  addicted  to  sach  habits  should  be  the 
goardtaa,  she  being  snbject  to  hiseontrol.    Ibid, 

735.  An  adult  huabaad  is  entitled  to  the 
ffoardianship  of  the  person  of  his  wife  dnriag 
ber  minority.    Ibid. 

726.  Where  the  guardian  entered  inio  a  spfS- 
eolattoo  with  the  hitsban'd  of  his  Wfud,  who 
was  also  an  infaat,  in  relation  to  her  estate,  and 
tibtaloed  a  mortgage  thereon  from  both,  the 
Court  removed  the  guardian  from  his  trust,  aod 
ddered  the  mortgage  to  be  delivered,  np  and 
cancel  led .  In  Ikt  maUer  tf  Cooptr  and  wife,  in- 
fan'M^  3  Paige,  34. 

797.  It  MMit,  ^at  the  tnsjol vency  of  th0  guard- 
ian and  of  one  of  his  sureties  is  also  a  saffi- 
cient tesson  for  the  removal  of  the  guardian. 
Ibid. 

73B.  The  Court  will  not  appoint  a  guardian 
ad  Uiem  for  an  infant  defendant,  upon  the  nomi- 
aation  of  the  complainailt.  Kniekerbadter  v. 
Dt  ffOBd  and  oikera^  3  Paige,  ?04. 

739.  When  the  complainant  applies  for  the 
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appointment  of  a  goardian  for  an  infant  defend* 
ant  under  the  last  clause  of  the  144th  rule,  he 
will  be  entitled  to  an  order  appointing  such 
person  guardian  as  shall  then  be  designated  by 
the  Courts  unless  the  infant,  within  ten  days 
after  service  of  a  copy  of  such  order,  shall  him* 
self  procure  a  guardian  to.  be  appointed.    Ibid, 

730.  A  copy'  of  sueh  order  may  be  served 
personal  y  upon  the  infant  if  he  is  of  the  age  of 
tourteen  years  or  upwards  {  and  if  he  is  under 
that  age,  then  upon  his  general  guardian,  or  his 
relative,  friend,  or  bth^r  person  wit^  whom  he 
resides.    Md, 

731.  Upon  the  expiration  of  the  ten  days,  upon 
filing  an  affidavit  of  the  service  of  the  order, 
and.that  no  notice  has  been  received  of  the  ap- 
poiotmefit  of  a  guardian  ad  litem  by  the  infant, 
the  complainant  will  be  entitled  to  an  order  of 
course  that  the  former  t>rder  for  the  appointment 
of  a  guardian  be  made  absolute.    Jiid, 

733.  In  partition  causes  where  security  is  re- 
auired  from  the  gulirdian,  the  order  roust  require 
the  infant  to  procure  a  guardian  to  be  appointed, 
and  that  he  file  the  requisite  security  withm 
the  ten  days«  or  that  the  order  for  the  appoint- 
ment of  the  person  named  by  the  Court  will  be 
made  absolute  oppnhis  filing  such  security.  Ibid. 

733.  Where  the  infant  is  a  non-resident,  spe- 
cial directions  must  be  given  -as-  to  the  manner 
of  service  t)f  the  brder«  *€  any  notice  thereof 
shall  be  deemed  leqdisite.  Ibid,  ■ 
V  734.  The  revised  statutes  have  not  divested 
•the  Court  of  Chancery  of  any  of  its  powers  as 
the  general  guardian  of  the  peraons  and  estates 
of  infants ;  neither  do  they  prevent  the  chancel- 
lor, in  Court,  from  making  an  order  for  the  ap- 
pointment of  a  guardian  or  next  friend  accord- 
ing to  ihe  former  practice  of  the  Court.  But 
where  it  can  be  done  consistently  with  the  forms 
of  the  Court,  and  withou^  great  inconvenience 
and  expense,  the  Court  will,  in  the  exercise  of 
its  powers, conform  tothe  spirit  of  the  statutory 
provisions.  In  ihe  matter  cf  FHiaand  athen, 
infahU,  3  Pacgei  374. 

735i  The  revised  statutes  do  not,  in  terms,  re- 
quire a  next  friend  to  be  appointed  for  an  infant 
plaintiff  who  joins  with  an  adult,  but  it  is  as 
necessary  In  that  case  to  have  a  next  friend  ap- 
pointed as  in  the  case  of  a  sole  plaintiff.    Ibid, 

736.  The  provisioa  which  directs  the  officer 
making  the  appointment  of  a  next  friend  to  take 
security  to  the  infant  in  certain  cases,  extends 
to  cases  where  the  infant  sues  jointly  with 
others.    Ibid, 

737.  Where  a  gieat  number  of  infant  legatees 
had  a«conimon  interest  in  the  prosecution  of  a 
.suit,  the  Court,  on  the  application  of  the  guard- 
iana  of  some  of  the  infants,  in  behalf  of  all  the 
rest,  appointed  a  next  friend  to  prosecute  a  suit 
in  the  names  and  for  the  benefit  of  all  the  infaat 
legatees.     Ibid, 

738.  Upon  an  applieadon  to  sell  the  estate 
of  an  infiut^  under  the  statute,  the  Court  will 
appoint  his  general  guardian,  if  he  has  one,  an 
the  special  gusrdian.  In  the  matter  of  Wihon 
and  otker*^  infante^  3  Paige,  413. 

739.  Where^  however,  it  appears  that  the 
general  guardian  <Saanot  procure  the  requisitD 
security,  another  person  may  be  appointed  the 

*  goardian  to  sell  the  property.    Ibid. 
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740.  Where  the  gnndlan  of  infants  has  hecn 
appointed  by  a  Tice-chancellor,  an  application 
to  remoTe  such  gnardiaiH  or  to  compel  him  to 
acooont  by  a.  aommary  prooeedinff,  ahonld  be 
made  to  the  Tice-chancellor  by  whom  he  waa 
appointed,  or  to  hia  ancceeaor,  and  not  to  the 
enancellor.   -MaHenf  Kennedy^  5  T^ge^944t» 

741.  A  guardian  of  an  inunt  .who  is  nnder 
fourteen,  appointed  by  the  Court  of  Chaneeiy, 
oontinnes  aach  gaarataa  until  the  infant  is 
twenty*one  ye^ura  of  ase,  unless  .sooner  remored 
by  the  Court  appointing  him ;  and '  tbe  itifant 
upon  airiTinff  at  the  age  of  fourteen  cannot  have 
a  new  guardian  appointed  as  of  course.  Mtiier 
of  Dyet^  5  Paige,  534. 

742.  The  Court  of  Chancery  has  concurrent 
Jurisdiction  with  a  surrogate  in  remoying^  a 
guardian  appointed  by  the  nitter,  for  the  causes 
specified  in  the  reris^  statutes  on  that  subject; 
but  the  surrogate  haa  no  jurisdiction  to  jremore 
or  discharge  a  guardian  appointed  by  the  Court 
of  Chancery,  or  to  compel  such  guardian  to  ac- 
count either  before  or  alWr  his  removal  by  the 
Court  appointing  hinr.    Ibid* 

743.  A  surrogate  has  no  authority  to  remore 
a  guardian,  or  to  accept  the  resignation  of  a 
guardian  appointed  by  himaelf,  and  appoint 
another  in  his  piece,  or  to  conmel  a  guardian 
to  account,  except  in  the  particular  cases  speci- 
fied in  the  statute  on  the  subject.    Jhid, 

744.  Where  the  surrogate  i^pointed  a  new 
ffuaidian  in  the- place  of  this  guardian  Appointed 
oy  the  Court  of  Chancery,  and  proceeded >«» 
settle  the  accounts  of  the  old  guardian ;  ktld^ 
that  the  whole  proceedings  were  void  for  want 
of  jurisdiction.    Ihid* 

B*  GuordiaaU  power  over  the  penon  ahdakde 

M  ward* 


745.  Bill  of  foreclosure  on  certain  mortgages 
made  by  W»  E.,  cross  bill  by  C.  C,  charginj^  thai 
W.  £.,  aa  her  guardiaa  ad  Htem  during  her  mnori- 
^,  instituted  a  auit  in  the  Supreme  Court  for  the 
partition  of  these  lands  of  which  she  was  heiress, 
and  obtained  a  judgment  for  a  sale,  and  became 
himaelf  the  purchaser^  and  impe&chin?  the 
Judgment  in  partition  as  void  or  irregalarity, 
and  charging  all  the  proceedings  of  W.  £•  to  be 
fraudulent,  and  that  the  other  defendants  c]ainh> 
ing  under  him  had  notice*  Held^  that  whether 
this  Court  can  or  cannot  treat  the  iudgment  in 
partition  as  Toid  of  irregularity,  still  as  the*pro- 
eeedings  of  W.  £.  appear  upon  the  whole  case 
to  be  a  tissue  of  sctual  fraud,  his  title  is  bad. 
Galiatian  ▼.  Erwin^,  1  Hopk.  48« 

746.  W.  E.  mortgaged  pttft  of  the  leads  to 
R.  W.  snd  C.  W.,  and  they  assigned  to  the 
oomplainanta  in  the  original  auit.  W.  E.  also 
mortgaged  to  O.,  one  of  those  complainants, 
ifeiirf,  that  if  either  the  complainants,  or  if  R.  W. 
and  C.  W.  the  assignors  to  the  coroplsinants, 
were  purchasers  wiUiout  notiee,  and  for  ralu- 
able  consideration,  the  complainant  may  be 
protected  by  thai  fact    Jbid, 

747.  All  the  proceedinga  in  the  cases  of  spe- 
cial gnardianahip  to  asH  infhnt*s  estates  must 
•be  filed  in  the  office  where  the  order  ibr  the 
appointment  of  the  guardian  waa  entered.    In 

.  tie  matier^ef  Seaman  and  d/Acrt,  d  Paige,  409. 

748.  The  piovisioB  of  the  lewed  statutes 


which  authorizes  the  general  guardian  of  ati 
infant  tenant  ia  common,  with  the  consent  of 
the  Court  #f  Chancery,  to  agree  to  a  sale  of  the 
estate,  for  the  purpose  of  mdcing  partition,  does 
not  authorise  the  ^ardian  to  sell  to  a  co-tenant, 
but  only  to  join  with  the  other  tenants  in  com- 
mon in  a  aale  of  the  joint  interest  in  the  property* 
In  tie  maUer  rf  €r.  and  E,  Qmgdim^  infanis^  9 
Paige,  566. 

749.  The  Court  wiH^iot  authorise  the  guard* 
tan  to  join  iit  a  sale,  except  on  the  report  of  a 
master  that  such  sale  is  necessary  and  proper ; 
and  the  guardiaa  must  ^re  seeuiity  for  the 
faithful  performance  of  his  trust  on  such  sale, 
and  to  bring  the  proceeds  of  the  infiint's  share 
into  Court,  or  to  inyest  and  accctotfor Ithe  same 
as  the  Court  shall  direct.  Ibid. 
*  750.  If  a  co-tenant  wishes  to  buy  the  infantas 
share  in  an  estate  which  cannot  be  dhrided,  and 
is  willing  to  give  the  fair  value  thereof,  the 
general  guardiaa  should  apply  for  liberty  to  Sell, 
under  the  article  of  the  revised  statutes  relativ« 
to  the  sale  and  disposition  of  infant's  estates. 
lUd. 

751.  A  parent  or  gaardiait  haa  the  right  to 
cfaanffe  the'domicil  of  bis  child,  or  ward,  pro* 
Tideo  suoh  change  is  msde  in  good  faith; 
subject,  however^  to  the  power  of  the  Court  of 
Chsncery  to  prevent  an  improper  removal  of  an 
infant  out  ofthe  state,-  Wood  v.  Wood^  5  Paige, 
596/ 

753.  The  Cotift  of  Chancery  has  poWcr  to 
«est?rsin  a  parent  or  jgtNirdian  fri>m  removing  an 
infant  oat  ofthe  jtmsdiction  ofthe  state;  but  it 
will  not  interfere  witli  the  natmral  right  of  a 
parent  over  his  <hild,  except  In  «  very  special 
case.    Jhid, 

753.  Where  a  ihther  appointed  a  testsment- 
sry  guardian  for  his  children,  who  were  under 
the  age  of  seven,  and  directed  the  guardian  to 
remove  them  to  the  state  of  Ohio,  and  to  invest 
their  property  there  upon  certain  trusts  which 
were  illegal  by  the  laws  of  New  York,  where 
the  children  were  nsidflig  with  theii  father  at 
the  time  of  his  death,  and  the  widow  reAlsed  to 
go  with  them  to  the  state  of  Ohio,  and  adrrd 
to  have  them  remain  with  her  in  this  state,  the 
Court  restrained  the  guardian  frcm  tehing  the 
children  from  their  mother,  and  removing  tfacm 
out  of  the  state,  until  further  order.    Ibid. 

754.  Where  a  testamentary  guardian  holds  a 
furid  for  the  sole  benefit  of  his  urstds  ia  his  cha^ 
racter  of  guardian,  to  be  invested  for  their  use, 
the  Court  of  Chancery  may  change  the  invest- 
ment from  that  which  is  directed  by  the  testator, 
when  it  is  for  the  benefit  of  the  infants  that 
such  change  should  be  made,  even  without  tbe 
consent  ofsuch  guardinn. '  Ibid. 

Ibif,  Where  a  guardian  invested  money  be* 
longing  to  the  oomplainanta,  who  were  his 
wanis,  upon  a  bond  and  mortgage  in  his  own 
name,  and  afterwards  aasigned  such  bond  and 
mortgage  as  a  collateral  aeeurity  for  an  antece- 
dent debt  due  from  himself,  and  subsequemly 
died  insolvent;  htld^  that  theassignee  of  the  bend 
and  mdrtgage  was  not  entitled  to  hold  them  as 
against  the  complainants,  although  he  had  no 
notice  of  Uieir  equitable  right  to  the  bond  and 
mortgage  at  the  time  of  the  assignment ;  and 
that  a  payment  to  the  sssignee  bythefnoftga^ri 
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&fler  notice  of  the  eqniteble  ri^U  of  the  com- 
plainantB,  would  not  protect  htm  against  their 
prior  equity.  EwenUm  t.  EvenUmj  5  Paige, 
614.  ^ 

75€,  Wh^e  a  guardian  held  a  bond  apd  mort- 
gage in  hia  own  right,  and  had  in  hia  hands 
moneys  of  his  wards  to  the  same  amount  to  be 
invested  for  their  benefit,  and  it  was  agreed  be- 
tween him  tod  the  mortgagor,  that  the  money 
of  the  infants  should  be  substituted  for  that- 
which  Was  due  to  himself  upon  the  bond  and 
mortgage,  and  that  those  securities  should  re- 
main to  secure  the  payment  .of.  the  money 
belonging  to  them ;  Acm^  that  this  was  an  equi- 
table iBTestment  of  the  money' of  the  in6uits 
upon  the  teeority  of  the  bond  and  mortgage. 

757.  A  seneral  guardian  appointed  in  a^sur- 
ro^te*8  Court  eannet  receive,  funds  out  of 
Chancery  without  giving  security  in  the  latter 
Court.    J!Wri9  v.  J^imA,  1  £dw.  573. 

C.  Ihw  a  guardian  AaU  account^  and  tf  aciioru 

againat  them» 

758.  A  guardian  acting  in  good  faith,  but 
chargeable  with  some  degree  of  negligence,  omit* 
ting  to  invest  the  moiieys^of  his  wards,  and  roi^- 
in  <;  those  roonejrs  widi  his  own,butnotHippearing 
to  have  employed  the  funds  in  trade  or  produc- 
tive business^  is*  charged  with  simple  interest  on 
the  fnnds  in  his  hands  uninvested.  Clarkaon  v. 
J)e  Ptyaier,  1  H<^k.  424. 

759.  This  is  the  most  general  rule.    Ibid. 

760.  When  profits  are  earned  by  the  guardian 
from  the  trust  fund,-  they  belong  to  the  ward ; 
and  in  this  case,  ao  inquiry  was  directed  to  as- 
certain whether  the  guaidnn  had  made  profits. 

ywrf. 

761.  Compoqnd' interest  is  allowed,  only  in 
cases  of  gross  deliiH|ueiicT.    Ibid* 

769'.  In  this  suit  jigainst  the  guardian,  he 
was  not  coinpelted  to  produce  before  the  Qiaster 
his  books  oi  account  comaining  entries  of  his 
private  coiM»eni8.    ihid^ 

763.  If  a  guardian  ad  litem  neglects  his  duty 
to  the  infant,  whereby  such  infiuit.  sustains  an 
injury,  the  guardian  will  not  only  be  punished 
for  his  neglect,  but  he  will  also  be  liable  to  the 
infant  for  all  the  damages  he  may  have  sus- 
tained. Kniekerbaeker  v.  JDeFreeMt  and  oihertj 
2  Paige,  304. 

76£  It  is  the  special  duij  of  a  guardian  ad 
Htem  to  submit  to  the  Court,  for  its  consideration 
and  decision,  every  question  •involving  the  rights 
of  the  infant  affected  by  the  suit.    Ibid.    * 

765.  A  strict  compliance  with  the  154th 
rule,  requiring  guardians,  receivers,  and  commit- 
tM«  to  file  inventories  and  accounts,  will  be 
riffidty  enforced.  In  thti  matter  of  Sedmim  ond 
otkfTWj  3  Paige,  409. 

766.  In  ordinary  cases  where  a  guardian, 
&c.«  negleets  to  comply  with  the  rule,  an  order 
will  be  made  requiring  him,  within  twenty  dajs 
after  s«>rviee  of  a  eopy  of  such  'order  on  him 
personally,  or  at  his  residence  in.  ease  of  his 
abaenoe,  to  file  the  inventory  and  account,  and  to 
pay  the  expenses  of  the  order  and  proceedings 
thereon,  or  that  an  attaehment  issue  against 
him.    Ibid.       " 

767/  And  the  order  mnst  also  oontsin  a- pro* 


vision  requiring  the  register  or  assistant  register 
to  cause  a  copy  of  the  same  to  be  served,  and 
to  <;ertify  tlie  default  of  the  delinquent  to  the 
Court,  if  he  fails  to  comply  with  the  order. 
Ibid. 

768.  The  sureties  of  a  guardian  may  be 
joined  with  him  as  defendants  in  a  bill  of 
Chancery  charging  him  with  a  breach  of  trust, 
and  with  having  waisted  the  property  intrusted 
to  his  care,  aiid  praying  for  an  account  and  sa- 
tisfaction of  what  may  DC  found  due';  and  it  is 
not  necessary  that  a  decree  should  have  been 
first  obtained  against  the  guardian  alone,  before 
proceedings  against  him  and  his  sureties  jointly. 
CuddtrbaA  v.  Ktnti  5  Paige,  93. 
.  769.  The  abt  of  1815  relative  to  the  sale  of 
infant's  estates  does  not  confine  the  remedy  of 
the  infant  to  a  common  law  action  on  the  bond 
aeainst  the  guai^ian  or  his  sureties  for  a  breacji 
of  the  trust.    Ibid, 

770.  It  is  no  defence  to  a  suit  upon  the  bond 
of  a  guardian  that  such  suit  has  been  instituted 
without  an  order  of  tlie  Court  iu  which  the 
b^ud  was  taken,  directing  it  to  be  put  in  suit ; 
but  when  siich  bond  has  been  taken  in  a  pro- 
ceeding before  the  chancellor,  he  may  by  order 
restrMn  the  proceedings  ^properly  and  without 
authority.    Ibid. 

77J.  The  Court,  of  Chancery  has  original 
jurisdiction  in  the  caee  of  an  intant  against  the 
guardian  and  his  sureties,  where  the  condiiion 
of  the  bond  has  been  broken,  to  decree  an  ac- 
count against,  the.  guardian,  and  to  make  a 
decree  over  a^fainst  the  sureties  to  the  extent 
of  their  liability,  if  the  amount  fbund  due  to 
the  infant  cannot  be  Collected  from  such,  guard- 
ian.   Ibid. 

773*  A  party  who  has  obtained  his  majority 
cannot,  by  petition,  call  upon  the  person  who 
had  ac^d  as  guardian  to  account;  it  must  be 
done  by  a  bill.    MaUtr  tf  Hfupwn^  1  Edw.  8. 

773.  Silence  of  parties  for  several  years 
raises  a  presumption  of  satisfaction.  Calling 
for  accounts  is  not  to  be  encouraged  after  the 
death  of  the  accounting  party,  provided  he 
lived  long  enough  to  have  accounted,  and  there 
Was  Uo  impediment.  Btriin^  v.  Varian^  1  Edw. 
343.  .      . 

774.  Therefore,  where  a  bill  was  filed  against 
one  guardian  and  the' administrator  of  auotiier  to 
account,  eleven  years  after  one  of  the  wards  came 
of  age,  and  eiglit  years  as  to  the  other;  it  turn 
held,  that  the  complsii^t  must  be  dismissed 
with  costs*    Ibid. 


XXIL  HEIRS  JND  DEFISEES—DISTRl' 

BUTION. 

775.  Debts  due  by  the  testator  are  equitable 
Hens  upon  his  estate  in  possession  of  his  heirs 
or  devisees,  prior  in  time  to  judgments  recovered 
against  therh  for.  their  individual  debts.  Morris 
and  othcn  v.  Mowatt  end  oihcrt^  2  Paige,  586. 

,776.  But  the  judgment  creditors  orthe  heirs 
or  devisees  have  a  right  to  ask  for  the  applica- 
tion of  the  personal  estate,  in  the  first  place,  to 
the  satiafaction  of  the  debts  due  by  the  testator, 
or  that  they  be  substituted  in  the  place  of  the 
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cTcditora  of  the  teitalor  w  to  «iieh  penonal 
estate.    Jbid. 

777.  The  revised  statutes  hayeprescrihed  a 
new  mode,  hy  a  bill  in  equity,  of  proceeding 
ag[ainst  heirs  and  devisees  to  obtain  satisfaction 
of  the  debts  due  from  the  estate.    Ibid, 

778.  And  a  final  decree  in  such  suit  has  a 
preference,  as  a  lien  en  the  estate. descended  or 
devised,  over  any  judgment  or  decree  obtained 
against  the  hen  or  deyisee  for  his  personal 
debt.    Jh'd, 

779.  And  a  sale  under  an  execution  issued 
upon  such  decree*  will  prerreath  not  only  all 
judgments  and  decrees  v^ch  may  haye  oeen 
recoyered  age&nst  such  heirs  or  devisee,  but  also 
all  mortgages  and  alienations  of  the  estate 
made  subsequent  to  the  commencemeal  of  the 
suit.    Ibid. 

780.  'Whether  a  sale  under  an  execution 
issued  on  the  decree  is  necessary  te  give  the 
purchaser  a  legal  title,  sufficient  to  protect  liim 
at  law  against  a  sale  under  a  previous  judgment 
against  Uie  heir  or^levisee  1  .  Qumre.    Ibid. 

781.  Where  a  devisee  of  an  insolvent  had  a 
mortgage  which  %^as  a  prior  lien  on  the  pr^ 
mises  devised,  and  she  entered  upon  the  premises 

•  as  devisee,  and  received  the  rents  and  proftts 
thereof;  heid^  that  as  between. her  and  the  cr^ 
ditors  of  the  testator,  .slie  was  bound  to  acoount 
for  the  rents  and  profits,  and-  to  allow  ^m  in 
part  payment  of  the  mortgage.  Chaiabre  y .  Cbr- 
Ulyou  and  Mer$,  3  Paige,  605. 

783.  No  bill  can  be  filed '  against  heira  or 
deyisees  of  real  estate,  to  obtain  satisfaction^  of 
a  debt  due  from  the  decedent,\ilntil  the  expira- 
tion of  three  yeata  after  the  granting  of  letters 
testamentary  or  of  administration  on  his  estate. 
And  if  the  fact  that  the  suit  is  preoiaturely 
brought  appears  upon  the  face  of  the  complain* 
ant*s  bill,  the  defendant's  may  demur  f  or  they 
may  insist  upon  that  ob|ecttoir  in  their  znsWeu 
BtitU  v.  Genufig^  5  Paige,  $54. 

783.  Under  the  proyi^ions  of  the  reyised 
statutes,  a  creditor  of  the  decedent  cannot  file  a 
bill  against  his  heirs  and  personal  repfesent»- 
tives  jointly,  tp  obtain  satisfaction  of  a  debt  out 
of  the  real  and  personal  estate.  And  such  a 
misjoinder  of  defendan^ts  will  lender  the  com- 
plainant's bill  multifarious.    Ibid. 

784.  To  enable  a  creditor  to  sustain  a  biH  in 
Chancery,  against  the  heivs  or  devisees  of  his 
deceased  debtor,  after  the  expiration  of  the  time 
limited  for  the  conamencement  of  proceedings 
against  the  real  estate  before  the  surrogate,  un- 
der the  proyisions  of  the  revised  statutes,- the 
complainant  must  distinctly  state  in  his  hill 
that  the  personal  estate  of  the  decedent  Waa  not 
sufficient  to  pay  his  debts ;  or  that,  afler  due 
proceedings  before  the  surroj^te  and  at  law,  he 
nas  not  been  able  to  eollect  his  debts  out  of  auch 
personal  estate.    Ibid. 

785.  In  such  a  suitagainst  heirs  or  detiaees, 
a  general  decree  for  the  sale  of  ^  real  estate 
and  a  distribution  o(  the  pro<3eeds  of  such  eale 
among  the  creditors  of  the  decedent  cannot 
be  made;  hut  each  creditor  most  file  his 
separate  bill  for  the  reeoyery  of  what  such  heirs 
or  devisees  are  liable  to  pay  te  him,  after  satis- 
fying all  legal  priortttes  and  the  proportionate 
daims  of  ot»er  creditors.  And  the  proportion  of 


the  debt  and  costs  decreed  against  ceeh  heir  and 
devisee  ia  to  be  collected  by  execution,  and.  not 
by  a  master'a  sale.    Ibid. 

786.  Where  the  decedent  at  the  time  of  her 
death  left  no  relatives  in  the  direct,  line  of  aa- 
joent  or  descent,  and  her  nearest  collateral  rela- 
tions were  an  aunt  of  the  hijf  blood  of  the- de- 
cedent's father,  and  sinether  aunt  of  the  full  bloed 
on  the. side  of  the  mother;  A</(f,  that  the  two 
aunts  werosentitled  to  share  equally  in  the  disv 
trihutioli  of  the  deeedent's  personal  estate. 
^«//<»  v.  iSore,  5  Paige,  31^. 
•  787«  In  successions  to  personal  estates,  tt^ 
tives  of  the  half  blood  in  equal  degreeq,df  eog^ 
nation  to  the  intestate  take  jequalfy  with  rela- 
tives of  the  whole  blood;  and  thejr  also  take  by 
representation,  when  representation  would  be 
allowed  among  relatives  of.  the  whole  blood. 
Ibid,  -        • 

788.  llie  Court  of  Chancery  conBidefa''that 
which-  ia  legslly  agreed  to  be  done  aa  done; 
and  upon  the  p'riooipleat>f  equitable  conversioD, 
the  purchase  money  of  land  contracted  to  be 
sold  in.  th6  lifetime  of  th<e  ^wner  therecf  ia,  in 
equity,  eonsidered  as  a  part  of  his  personal 
estate ;  and  it  ia  to  be  diambuted  as  such  to  his 
widow  and  next  of  kin»  unless  it  is  otbecwiae 
disposed  of  'by  his  will.  >  Uawky  v.  /smes,  ^ 
Paige,  318.  .  '  ^      . 


XXm.  BIOHWAYS. 

789.  The  laving  out  of  a  publie  h)^way 
across  e  man*a  iSnd  does  not  divest  thetithi  of 
the  owner,  hut  the  title  remains  in  him,  evbjeet 
to  the  public  right  of  way  oyer  the  same ;  and 
whenever  the  road  ceases,,  the  land  will  revert 
to  the  origin^  ewner.or  to  hia  assignees.  J^w 
mond  v.  i&orte,  8  Psige,  1 83. 

790.  The  privilege  of  makii^  a  railroad  and 
taking  toUe  thereen,  when  granted  to  an  indivi- 
diial  or  a  ^mpany,  is  a  franchise.  The  public 
have  an  inteveet  in  the  use  of  the  road,  and  the 
owners  of  the  franchiae  are  liable  to  rdapcnd  ia 
damages  if  they  refuse  to  transport  an  individual 
or  his  property  upon  that  road,,  without  any  rea- 
soiiable  excuse,  npcin  being  paid  tlie  uaual  r«te 
of  fors.  •  BeAman  v.  Sarahga  mid.Schenectmdy 
Railroad  Compani^^  3  Paige^  45. 

79tl;  The  Legislature  may  regulate  the  use 
of  the  franchise  uid  limit  the  amount  of  the  tolls, 
unless  they  have  deprived  themselves  of  that 
power  by  a  lenslative  oontnct  with  the  o^piers 
of  the  road.    ibid.  -.    ^ 

793.  Whether  the  appearing  before  the  jtur 
of  the  owner  of  a  yara  or  endcsure  through 
^hich  a  road  ia  laid  out,  and  litigating  his  ckim 
for  damages,  and  aiUbsiequently  appealing^  to  the 
board  of  supervisors  for  sa  increased  allowani^ 
ft>r  dama|rea,  doea  not  amount  to  a  legal  consent 
to  the  laving  out  of  such  road  within  the  mean- 
ing of  Qie  statute  t  ({ifSBrei  Lanaing  y.  Cb»- 
tee/A  4  Paige,  519«      . 

793.  Where  a.lawpassi^  previous  to  the  re- 
vised statutes  gave  Via  trusteiM  of  an  incoiw 
poratad  villa|(e  the  peweraof  ecmmissioneis  of 
highways  within  the  limifs  of  the.coipolkation, 
such  powtts  must  now  be  esaioissd  in  coih 
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fonnity  to  the  proTittons  of  the  rerised  etatntet ; 
and  from  the  decision  of  the  tnisteee,  in  laying 
oat,  alteringy  or  diaeontinuinff  a  road  or  higrh- 
way,  an  appeal  Lies  to  the  judgea  of  the  Connty 
Court.    Ibid* 

794.  If  a  regular  appeal  is  made  from  the  de- 
cision of  commisBiooers  of  highways  to  the 
county  indges,  the  commissioners  -eannot  pro- 
ceed ..and  open  the  highway  until  the  appeal  is 
detennined ;  although  the  judges  refuse  to  pro- 
ceed and  decide  upon  the  same  under  the  sop- 
poeition  that  they  haTe  not  jurisdiction  of  the 
case.     Ihid, 

795.  But  where  the  appellants,  after  spich  re- 
fuaal  of  the  jadges^  appeared. before  the  jury  em- 
pandlled  lo  assess  their  damages  incurred  by 
the  laying  out  of  the  road,  and  litigated  the 
question  as  to.  the  amount  o(  such  damages, 
and  ftubeec^nently  applied  to  the  board  ofsuper- 
Tiseis  to  increase  tiie  amount  of  damages  al- 
lowed by  the  jury ;  U  wm  keld^  that  they  had 
thereby  waived  their-  appeal.    Ibid, 

796w  The  proTisions  of  the  revised  statutes 

ErohibitiDg  the  commissionere  of  highways  from 
lying  out  a  rosd  through  yards  or  endosikres 
exteiMtf  poly  to  such  yards  and  enclosures  as 
are  neceasary  to  the  nse  and  enjoyment  of  the 
dwelling  house  or  manufacturing  establishmeht 
to  which  they  tfre  appurtenant  ^  and  the  statute 
most  be  construed  m  reference  to  the  situation 
and  nature  of  the  property  with  which  the  yard 
or  enclosure  is  connected.    Ibid,    ' 

797.  A  railroad  company  is  interested  in  the 
keeping  ^  of-  the  partition  fences  which  sepa- 
rate the  land  taken  for  the  use  of  their  railway 
from  the  adjoining  lands ;  and  where  there  is  no 
special  provision  on  the  subject  in  their. act  of 
ineoq>oratton,  the  company  is  bound  to  make 
and  support  one-half  ot  the  fences.  In  the  mat' 
ier  ^ikt  Kenttelaer  amd  Saratoga  Baihoad  Cbin- 
jwny,  4  Paige^  553. 

19S.  In  estimating  damaces  which  the  owner 
of  lands  taken  for  Uie  nse  of  n  railroad  will  sus- 
tain by  the  running  of  the.  road  through  his 
lanila,  he  should  be  allowed  for  the  expense  of 
making  and  maintaining  only  one*halr  of  the 
partition  fence,  as  the  other  half  the  railroad 
company  are  liable  to  make  and  maintain.  Ibid. 


XXIV.  HUSBAND  JND  WIFE, 

A.  (a^  Afarriaee ;  (b-).  Voluntary  aeitlementt* 

B.  T^ne  hutbar^Ti  inttreai  in  ki$  wife*$  estate^  and 

hi»  power  &ver  it ;  and  how  the  pfifei*9  ^Quiiy 
io  a  wuitabie  pravi^fon  out  rf  it  wilt  he  s^ 
cured, 

C  Tk:  wife's  power  over  her  teparaU  estate ;  hno 
Jar  tie  is  considered  a  feme  sole  in  regard  to_ 
it  during  coverture  ;  tutd  of  her  consent  to  the 
acts  ef  her  husband  in  relation  to  it, 

D.  Dower;  title  of  the  iddoic;  of  tahai  /osub,  how 
endowed  f  remedy  ;  election ;  bar, 

£•  Adultery ;  divorce  i  articles  of  separation i 
alimony  i  legitimacy  €f  dutdren, 

K.  (a)  t^arriagem 

799.  A  nuuTiage  procured  by  abduction,  terror, 
aad  ftand  will  be  annulled  by  tbif  Court.  -  Ar- 
M  T.  Gojoth  i  Hopk.  478. 


800.  In  a  bill  alleging  parties  to  be  husband 
and  wife,  proof  of  a  formal  solemnization  or 
contract  of  marriage  is  not  necessary.  Cohabi- 
tation, acknowledgment  by  the  parties,  reception 
as  man  and  wife,  ftnd  common  repute  are  suffi- 
cient to  raise  a  presumption  of  marriage.  Jen- 
kins  Y,  Bisbee^  I  £dw.^7. 

(h)  Voluntary  settlement, 

601.  A  post-nuptial  contract  between  hus- 
band and  wife,,  by  which  ^property  is  set  apart 
for  her  separate  use,  although  void  at  law,  will 
be  sustain^  in  equity.  GarHek  v.  Strongs  3 
Paige,  440.' 

B02.  Where  the  husband,  who  was  about  to 
sell  his  estate,  agreed  with  his  wife,  and  with 
the  knowledge  of  the  pnrchaser,  that  if  she 
would  join  in  a  deed  of  the  premises  so  as  to 
release  her  dower,  she  should  receive  a  certain 
portion  of  the  purebase  money  as  her  separate 
property,  free  from  the  control  of  her  husoand ; 
and  the  purehaser  gave  a  note  to  the  wife  for 
her  share  of  the  purchase  money ;  and  the  agent 
for  the  wife,  in  whose  hands  the  note  had  been 
placed  for  her  use,  loaned  a  part  of  the  money 
received  on  the  note,  and  took  a  bond  and  mort- 
gage directly  to  the  lyife^  and  the  husband 
afterwards  assigned  the  mortgage  to  the  original 
purehaser  of  the  estate  without  the  assent  of  the 
wife  or.  her  agent ;  held^  that  in  equity  the  bond 
and  mortgage  belonged  to  the  wife,  and  fhat  she 
was  entiued  to  the  mdney  due  thereon  for  her 
separate  use.    Ibid, 

B.  The  hutband's  interest  in  Au  wifeU  estate^  and 
his  power  over  it  4  and  how  (he  wife's  equity  to 
a  suitable  provision. out  if  it  will  be  secured, 

80S*  If  the  wife  is  entitled  to  the  income  of 
property  bequeathed  to  her  separate  use  during 
coverture,  and  the  husband  obtains  possession 
of  it  for  the  purposes  of  ihe  trust,  he  will  be  de- 
creed to.pay  to  her  the  income.  CblUns  v;  Collins^ 
3  Paige,  9. 

804.  Where  a  de^t  due  to  the  wife  before 
marriage  has  never  been  reduced  into  posses- 
sioh  by  the  husband,  it  is  considered  the  property 
of  the  wife,  so  as  to  he  subject  to  her  eqliity  for 
the  support  of  herself  and  children*  Smitii  and 
ackers  y.  Kane  and  wift^  2  Paige,  303. 
*  805;  If  a  creditor  asks  the  aid  of  a  Court  of 
Chancery  to  reach .  property  of  the  husband 
which  is  not  subject  to  an  execution  at  law,  he 
must  take  such  property  subject  to  the  wife's 
equity,  if  she  has  any  therein.    Ibid, 

806.  The  wife's  equity  to  a  support  for  her- 
self and  children  out  of  her  estate,  which  has 
hot  been  reduced  into 'possession  by  the  hus- 
band, is -paramount  to  the  rights  of  the  assignee 
of  the  husband  under  the  insolvent  act.  jlnin*- 
ford  and  others  v.  Murray^  1  Paige,  620. 

807.  Where  the  property  of  the  wife  is  in  the 
hands  of  an  officer  of  the  Court  of  Chancery,  she 
may  apply  by  petition  for  a  reasonable  allow- 
ance out  of  such  estate.    Ibid, 

808.  But  if  she  hae  appropriated  to  her  own 
use  property  which  belongea  to  the  assignee, 
the  amount  thereof  must  be  refunded  to  him  out 
of  her  estate.    Ibid, 

809.  This  Court  will  not  deerce  a  specllio 
performance  of  an  agreement  made  by  a  bus- 
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band  in  relfttion  to  the  real  estate  of  hia  wife  to 
Mrhich  she  was  not  ajparty.  Squirt  and  wife  T* 
H(u4er  and  otherst  1  P<ug^  494. 

810.  He  can  make  no  agreement  which  will 
affect  her  rights  without  her  consent.    Ibid.  • 

811.  An  adult  husband  may  filers  bill  in 
Chancery  for  the  partition  of  his  wife*8  estate, 
although  she  is  an  infant.'  Seart  and  unfe  y. 
ffyer  and  oiheri^  1  Paige,  488. 

8  IS.  He  has  a  valta  and  subsisting  interest 
of  his  own  in  the  premises^  and  may,  therefore, 
join  with  her  in  the  suit.-   Ibid. 

813.  Where  lands  of  the  wife  who  is  an  in- 
fant are  sold  under  a. decree  in  partition,  tiie 
husband  is  not  entitled  to  the  proceeds,  but  the 
Court  will  secure  the  fund  for  her  iise  until  she 
beoomes  of  age,  and  consents  to  his  receiving 
the  same.    JM. 

814.  Where  the  wife  was  entitled  to  an 
eauitahle  allowance  out  of  the  separate  estate 
or  her  husband,  who  was  a  lunatic,  but  of 
whose  person  and  estate  no  eonunittee  had  bden 
appointed,  the  Court  ordered  her  separate  pro- 
perty to  be  transferred  to  the  assistant  register, 
and  that  the  income  thereof  be  paid  to  her  upon 
her  separate  receipt,  undl  the  further  order  of 
the  Court.  F.  Carter  v.  J.£,  Carter^  X  Paige^ 
463. 

815«  Where  the  husband  applies  to  a  Court 
of  Equity 'for  the  control  of  his  wife's  property, 
the  Court  will  protect  her  -interests,  and  make 
such  a  decree  as  is  most  for  her  benefit.-  Fidfrt 
and  wife  ▼.  Golden,  I  Paige,  166« 

aiC.  Upon  a  bill  filed  by  the  wife,  Chiincesy 
will  interpose  to  restrain  the  husband  or  his  as- 
siffnees  from  proceedin|[  at  law  to  possess  them- 
selves  of  her  property  m  action,  and  will  «om-. 
pel  them  to  allow  her  a  suitable  provision  out 
of  the  same  for  hdr- support.  FmiEpps  r.  Fan 
jDefuen,  4  Paige,  S4, 

817.  The  assignee  also  lakes  the  assignment 
of  the  wife's  estatef  subject  ta  her'  equitable 
claim  thereon  for  the  support  of  herself  apd 
infant  children,  if  sh^  has  no  other  sufficient 
means  for  that  purpose;  provided  she  asserts. 
her  claim  or  institutes  a  suit  ia  Chancery  for 
the  recovery  of  such  estate  before  the  assignee 
has  reduced  it  into  possession.    Ibid. 

818.  An  assignment  by  the  husband,  under 
the  insolvent,  laws,  vests  in  the  assignee  the 
personal  estate  of  the'  wife  in  action,  unless 
the  ssme  is  secured  to  lier  as  her  separate 
property.  But  the  s^signee  takes  the  legal 
interest,-  Subject  to  the  wife's  rights  by  survi* 
vorship,  if  the  husband  dies  before  the  assignee 
has  reduced  such  property  into  possession. 
Ibid. 

819.  The  .hpsband  can  collect  demands  due 
to  his  deceaseil  wife  only  in  the  character  of 
her  administrator;  and  by  the  revised  statutes,, 
he  is  required  to  give  the  like,  bond  and  secu- 
rinr  as  other  administratoiB.  JenkinB^  v.  Freyer^ 
4  Paige,  47. 

830.  Although  a  husband  holds  a  bond  and 
mortgage  made  out  in  favour  of  his  wife,  Snd 
receives  the  interest,  yet  this  is  not  a  reduction 
into  possession';  and  if  she  dies,  he  cannot  sue 
upon  it  without  taking  out  letters  of  adminis*. 
tmtion,  even  though  he  may  be  exelusivdjr  en- 
titled. Hunier  v.  UaUety  1  fedw.  388. 


eSl.  If  a  husband  dies  wt&out  having  ad- 
minstered  to  hif  wife's  chcses  in  action,  and  ad- 
ministration is  granted  to  another,  the  latter  be- 
comes a  trustee  for  the  husband's  representative. 
Ibid. 

C.  The  wife^e  potver  peer  her  eeparaie  estate  f 
how  far  Me  ie  eenddered  a  feme  mle  in  regard 
to  ii  during  coverture  /  anaofhereoneeni  to  the 
acta  of  her  atuiband  in  relation  to  it, 

823.  A  conveyance  by  ^feme  eoserf^  with 
warranty,  although  acknowledged  aecor^ng  to 
the  statute,  will  not  operate  by  way  of  estoppel, 
so  as  to  pass  to  her  grantee  her  subsequently 
acquired  interest  in  the  property  iwnvcyed.' 
'nal  V.  Wbodivortk^  3  Paige,  470. 

823.  Where  a  wife  unites  with  her  husband 
in  a  mortgage^f  her  real  eslatemerely  as  a  se- 
curity ior  the  payment  of  his  debt,  she  is  enti- 
tled .to  have,  his  interest  4n  Uie  estate,  ais  tenant 
by  the  eourtesy,  first  sold  and  applied  to  the 
payment  of  the  debt,  in  exoaeration  of  heir  es- 
tate or  interest  in  the  iBOrtgaged  premises. 
Neimeewiez  y.  Qahn^  S  Paige,  614. 

824.  This'  equity  is  paramount  to  the  t^laim 
of  a  judgment  creditor  who  has  only  a  general 
lien  upon  the  husband*s. interest  in  the  premises 
subeequent  to  the  mortga^.    Ibid. 

825.  if  the  fact,  that  the' wife  executed  the 
moi|2gage  as  the  surety  of-  her  husband  merely 
does  Hot  appear  upon  the  face  of  .the  instrameiit, 
it  may  be  established  by  parol  proof.     Itnd. 

826.  -Where  a  wife  becomes  a  surety  for  her 
husband,  by  tiie  creation  of.  a  valid  lien  upon 
her  own  property  gt  estate^  she  is  entitied  to 
the  same  equitable  rights  as  <other  sureties; 
Ibid.  ■ 

897.  The  wife,  brher^ext  friend,  may  file  a 
bill  against  her  husband,  or  against  her  husband 
and  a  third  person,  to  protect  her  separate  estate, 
or  to  prevent  her  husband  and  otheis  from  de- 
prtving  her  of  a  support  out  of  property  which 
b^ongs  to  her- in  equity,  although  the  husband 
has  tho  light  at  law  to^ue  for  and  control  sock 
property.    Deutali  v.  ihvenht^pen^  6  Paige,  581. 

828.  But  where  a  bill  is  filed  by  the  husband, 
in  the  name  of  himself  and  wife,-  for  the  reco- 
very cf  her-property,  it  is  his  suit,  and  if  he  re- 
leases to  the  defendants  the  demand  for  Which 
the.  suit  was  brought,  the  suit  cabnot  be  con- 
tinued in  the  name  of  the  husband;  and  wife, 
but  must  be  dismissed.  And  if  the  execution 
of  such  release  was  a  fraud  upoa  the  rights  of 
the  wife,  sho  must  commence  a  new  suit  by 
her  next  friend.    Ibid. 

829.  A  bill  filed  by  the  husbaikd,  in  the  name 
of  himself  and  wife,  'although  for  a  claim  in 
right  of  his  wife,  is  consicfered  as  the  bill  of  the 
husband.  If  he  dies  ^before-  a  decree*  in 'tlie 
canse,  the  widow'  may  proceed  ia  die  -suit,  or 
not,  at  her  election ;  and  if  she  refhses  to  pro- 
ceed, she  is  hot  liable  for  costs.    Ilnd. 

830.  A  wife  cannot  be  joined  aS  a  complain^ 
ant  in.  a  bill  against  her  husband  vriUiout  'her 
consent,  although  the  suit  is  prosecuted  in  her 
name  by  her  next  friend.  Bandolph  v.  Dieker^ 
son,  5  Paige,  517* 

,  631.  A  msirried  woman,  upon  fbB  joint  peti- 
tion of  herself  and  her  husband,  was  allowed  to 
mortgage  a  legacy  payable  to  t)is  wife  at  a 
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fbtare  d«y,  for  the  parpoM  of  raising  money,  (to 
be  iiiTesied  in  mercantile  bueiness.)  The  pro- 
fits to  be  applied  to  the  support  of  the  wife  and 
her  children.    MtUer  of  Stetvart,  I  Edw.  168. 

83d.  But  this  was  not  allowed  until  the  hus- 
band had  made  a  settlement  of  the  legacy  upon 
the  wife  and  her  children.  The  deed  of  settle- 
ment was  approved  of  by  the  Court,  and  the 
draft  of  it  was  filed  in  the  -office  of  the  clerk. 
Ibid. 

833.  A  deed  of  a  married  woman  to  a  guard- 
ian of  her  infant  huslband  is  looked  upon  with 
jcsdoosy,  and  the  Court  will  require  a  personal 
examinatioa  of  the  wife  to  know  if  it  be  done 
without  eoeicioa.   Ferrur.  Bruah,  I  Edw.  573. 

834.  Where  a  wife's  property  is  inrolved  in 
a  suit,  she  must  join  in  a  petition  for  mainte- 
nance pendente  Hie ;  and  it  must  not  only  appear 
to  be  done  with  her  consent,  but  also  clearly 
show  that  the  money  is  wanted  for  maintenance. 
Thereforet  when  a  petition  was  signed  by  the 
solicitor  of  the  husband  and  wife,  smd  sworn  to 
by  the  husband  only,  uid  merely  stated  ^  a  ne- 
cessary occasion*'  for  the  allowance,  the  same 
was  deemed  insufficient.  Mawait  r.  Chrakam^ 
1  Edw.  675. 

D«  D&werf  UUe  ofihe  widow  f  ef  what  landsj 
how  endoweii  remedy  f  eJeeiianf  bar. 

835.  If  the  owner  of  the  legal  estate  pur- 
chases in  a  mortgage  executed  by  husband  and 
wife,  with  tile  intention  of  protecting  himself 
against  the  claim  of  dower  to  the  ejttent  of  that 
encumbrance,  the  widow  can  only  be  endowed 
of  the  canity  of  redemprtion,  and  she  is  bound 
to  coatrioute  her  share  towards  the  payment  of 

E^*  JhttaeU  r.  Justin,  1  Paige,  192. 
efemtant  o^wimhibs  seised  of  his  real 
sold  ander  a  Judgment  and  execution, 
natil  tne  time  for  redemption  expires;  and 
where  he  .dies  before  the  time  for  redemption 
expiiea,  bis  wtdc^  will  be  entitled  to  arrt^ars  of 
dower*    Ibid, 

837.  Arrears  of  dower  againat  the  purchaser 
«f  tlie  premises  in  which  dower  is  claimed,  can 
only  be  reeorered  from  the  time  of  the  purchase. 
/ML 

>.  838*  Where  there  is  an  outstanding  mortirage 
vpon  the  premises,  the  arrears  of  dower  will  be 
computed  by  deducting  from  one-third  of  the 
feats  and  profits  orer  and  aboTe  the  necessary 
repairs,  taxes,  Iec.,  one-third  of  the  interest  on 
the  aaumnt  due  on  the  mortgage  at  the  time  the 
defendant  acquired  title  to  the  premises.    Ibid, 

839.  Where  a  mortgage  has  been  executed 
by  bnsband  and  wife,  she  can  only  be  endowed 
Off  the  ejittty  of  redemption.    Ibid. 

8  to.  To  entitle  the  wife  to  dower,  the  hus- 
bnod  nrost  have  been  seised  during  the  cover* 
tun  of  a  present  freehold^  as  well  as  of  an 
•stata  of  inheritance  iit  the  premises.  Dunham 
T«  Odorne  and  othen^  1  Paige,  634. 

811.  Seistn<of  a  vested  remainder  is  not  suf- 
ficient when  the  husband  dies  or  aliens  his  in- 
terest in  the  premises  darin?  th6  continuance 
•f  the  particttlar  estate.    Ibid, 

84d.  Where  lands  descend  to  the  'son  on  the 
death  of  the  fhther,  and  dower  is  assigned  to 
tke  ^ollierf  if  t[|c  son  4i^  daring  the  lif<?  pf  the 


mother,  his  widow  can  only  be  endowed  of  the 
remaining  two-thirds.    Ibid, 

843.  Hut  if  the  lands  are  conveyed  to  the  son 
by  the  father,  the  widow  of  the  son  will  be  en- 
titled to  dower  in  the  other  third  also,  after  the 
death  of  the  mother.    Ibid. 

844.  Where  the  estate  has  been  sold  on  an 
execution  against  the  husband,  who  afterwards 
died,  leaving  a  widow  entitled  to  dower,  the 
widow  of  the  purchaser  will  be  entitled  to 
dower  in  the  whole  premises,  subject  to  the 
dower  right  of  the  first  widow  in  one-third 
thereof.    Ibid, 

845.  The  revised  -statutes,  however,  have 
now  given  the  widow  a  better  remedy  for  her 
dower,  and  a  more  extended  right  to  damages 
for  arrears  than  was  provided  by  the  former  law. 
Ibid, 

846.  In  a  suit  at  law,  if  the  dowress  dies  be- 
fore her  right  is  established,  her  personal  re- 
presentatives have  no  remedy  cither  for  costs  or 
for  the  mesne  profits.  But  if  the  husband  died 
seised,*  the  death  of  the  dowress  pending^  a  suit 
in  this  Court  for  her  dower  will  not  deprive  her 
peisonal  representatives  of  the  arrears  due  at 
the  time  of  her  death ;  but  they  may  revive  the 
suit  for  tl)e  purpose  of  obtaining  such  arrears 
of  dower.    Johmtm  v.  Thomas,  3  Paige,  377. 

847.  But  where  the  hosbfind  did  not  die  seised 
of  the  premises,  if  a  suit  in  Chancery  abates, 
hj  tlM  death  of  the  complainant,  before  her 
right  to  dower  is  established,  the  personal 
representatives  are  not  entitled  to  any  arreara 
of^  dower,  and,  tiierefore,  cannot  revive.    Ibid. 

948.  A  legal  jointure,  settled  upon  an  infant 
before  marriage,  is  a  legal  bar  or  her  «dower ; 
and  by  analogy  to  the  statute,  a  competent  and 
certain  provision  settted  upon  the  infant  in  bar 
of  dower,  to  which  there  is  no  other  objection 
but  its  /nere  equitable  quality,  is  an  equitable 
bar  of  dower.  BtTCartet  ?.  7^//er  and  wife,  3 
Paige,  511.       ' 

819.  To  make  a  mere  equitable  jointure  bind- 
ing on  the  infant,  the  provision  should  be  as  b^ 
neiicia]  to  her,  and  as  certain,  as  tiiat  required 
in  the  legal  jointure,  to  constitute  a  legal  bar. 
Ibid. 

850.  The  equitable  provision,  to  bar  dower, 
must  be  a  provision  to  take  effect  in  possession 
or  profit  immediately  on  the  death  of  the  hus- 
band, and  to  continue  during  the  life  of  the 
widow;  and  it  must  be  a  reasonable  and  com- 
petent livelihood  for  the  wife,  in  reference  to 
the  circumstances  and  situation  in  life  of  the 
parties,  the  value  of  the  husband's  estate,  and 
the  extent  of  the  portion  received  with  the  wife 
on  her  marriage.    Ibid. 

851.  An  estate  for  life,  or  during  the  widow- 
hood  of  the  grantee,  is  a  base  or  determinable 
freehold,  and  if  an  adult  actually  accepts  such 
an  estate  in  lieu  of  dower,  it  will  constitute  a 
legal  bar;  but  if  such  an  estate  is  !|ettled  upon 
an  inflint,  who  has  no  legal  capacity  to  consent 
to  an  acceptance  of  such  a  qualified  freehold,  it 
will  not  bar  her  dower.    Ibid. 

853.  Where  the  husband  entered  into  an  ante- 
nuptial contract  with  an  infant  and  her  guard- 
ian, by  which  she  was  to  receive  a  certain 
aoQuafsum  during  herwidowhppd  In  Ueu  9f 
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dower,  it  tmu  hM^  that  she  was  not  boond  by 
the  afipreeraent,  and  might  diaaffiim  the  same 
and  claim  her  dowejc  after  the  death  of  her 
husband.    Ihid, 

863.  But  by  the  revised,  statutes  the  distinc- 
tion between  legal  alid  equitable  jointures  is 
abolished,  and  any  estate  or  pecuniary  pro- 
vision made  for  the  benefit  of  the  wife,  whether 
an  adult  or  .an  infant,  in  lieu  of  dower,  will,  if 
assented  to  by  her  in  the  manner. prescribed  in 
the  revised  statutes,  now  constituta  a  kgiad  bar 
of  her  dower.    Ibid* 

854.  Where  a  wife  who  iS  an  infant  unites 
with  her  husband  in  a  deed  of  conveyance  of 
his  real  estate  to  trustees  for  the  payment  of 
his  debts,  under  aq  ignorance  of  her  legal  riefhts, 
being  informed  at  the  time  she  signed  and  ac- 
knowledged the  deed  that  the  same  would  not 
prejudice  her. rights;  such  deed  cannot  afler- 
wards  be  set  up  against  her  as  a  bar  to  her  right 
of  dower  in  the  land  so  conveyed.  Satfwdy, 
Af*/>afh3Paige,in. 

855.  A  rule,  under  a  judgment  against  the 
husband,  obtained  before  marriage,  will  divest 
the  right  of  dower  of  his  wife  in  the  land  sold. 
Ibid. 

856.  Where,  upon  a  bill  filed  to  restrain  a 
widow  from  proceeding  at  law  to  recoTer.  her 
dower,  the  complainant  fails  in  defeating  iter 
claim  to  dower,  it  is  not  the  practice  for  the 
Court  to  proceed  to  the  assignment  of  the  dower, 
but  to  dismiss  the  bill  upon  the  merits,  and  to 
allow  the  defendant  to  proceed  at  law*    Ibid* 

857.  Where  a  husband,  for  thenurpose  of  de- 
priving his  wife  of  anv  share  oi  his  personal 
properly  after  his  death,  purchased  rea)  estate 
from  his  son  at  a  price  far  beyond  its  'value,  and 
gave  his  bond  ano  mortgsffo  ibr  the  purchase 
money,  the  collection  of  w^lch  was  not  to  be 
enforced  during  the  life  of  the  husband ;  hM^ 
that  the  transaction  was  Valid,  and  tliat  the 
widow  could  not  have  the  bond  and  mortgage 
set  aside  as  fraudulent  as  against  her.  Hohnn 
T.  Holmeaj  3  Paige,  363. 

858.  'Hie  owner  of  personal  property,  as 
against  evenr  person  except  creditors,  may 
make  such  disposition  thereof  as  he  pleases, 
either  by  Will  or  otherwise.  He  cannot,  there- 
fore, commit  a  fraud  upon  his  wife  or  children 
by  disposing  of  it  after  his  death  in  any  man- 
ner he  may  think  proper.    Ibid. 

859.  A  wife  cannot  relinquish  her  dower  in 
the  real  estate  of  her  husband  by  executing  a 
release  thereof  to  him,  or  in  any  other  way  than 
by  joining  with  him  in  a  conveyance  to  a  third 
person.     Ckmon  y.  Murray^  3  Paige,  484* 

860.  The  purchaser  of  premises  sold  under  a 
decree  for  partition  takes  the  same  subject  to 
the  right  of  dower  of  the  wife  of  one.  of  the 
tenants  in  common,  unless  the  wife  was  a  party 
to  the  suit;  but  where  an  actual  partition  is 
made,  the  wife^s  dower  will  attach  upon  the 
portion  of  the  premises  allotted  to  her  husband. 
Wilkiftwn  V.  Parishy  3  Paige,  653. 

861.  On  a  bill  for  the  recovery-  of  dower,  if 
the  right  of  the  widow  is  admitted  by  the  an- 
swer, thjB  Court  will  proceed  at  once  to  assign 
the  dower,  and  to  take  an  account  of  the  arrears, 
if  it  is  a  case  in  which  she  could  recover  da- 
mages at  law.    But  if  her  right  is  disputed,  the 


Court  will  retaifl  the  bill,  and  direct  a  suit  at 
law  to  ascertain  the  title.  Badgky  v.  £ruce^ 
4  Paigei  98. 

862.  jA  widow's  right  of  dower  before  as- 
signment is^  mere  right  or  chose  in  action,  and 
not  an  estate  or  freehold  in  the  land,  or  such  an 
inteiest  ss  can  be  sold  on  execution  against  her» 
TbiiHMbW  V.  JFbfMfo,  4  Paige,  448. 

863.  Before  assignment  and  entry,  a  widow 
cannot  convey  her  dower  right  to  a  stranger^by 
any  of  the  ordinary  modes  of  eonreying  fiee- 
bold  estates,  so  as  to  vest 'the  legal  mteiesi  in 
her  grantee*    Ibid, 

8^.  But  if  the  widow  is  in  possession,  or  is 
entitled  to  an  assigmnebt  of  dower  immedialely, 
the  want  of  a  mere  fomttl  assi|p«meat  of  her 
dower  is  not  considered  material  in  equity-. 
And  her  interest  in  each  a  case  mfay  ba  reached 
upon  a  creditor's  bill,  and  applied  to  the  eoia- 
plainant^s  judgment.    Md^ 

865.  The  widow's  right  of  dower  before  as- 
signment is  a  thing  in  action,  within  the  mean- 
ing of  the  statute  authorixing  thcCourt  of  Chan- 
cery to  decree  satisfaction  a£  a  judgment,  oat 
of  personal  property,  money,  or  tlunga  in  action 
of  a  defendant,  aAer  the  return  of  an  ^scestition 
unsatisfied.    Ibid. 

866.  If  lands  descsnd  to  a  soq  eharged  with 
the  right  of  dower  of  his  mother,  which  is  JtHer- 
wards  decreed  to  her,  and  he  then  dies  i»  her 
lifetime,  his  widow  fs  only  entitled  to  dower 
in  two-thirds  of  the  premises.  JleynoAirt.  Mev* 
noldi,  5  Paige,  161. 

867.  Prefvious  to  the  adoption  of  the  revised 
statutes,  the  widow  Was  not  entitied  to  dower 
in  laqds  in  which  the  kusbafkl  was  seised  of  a 
mere  equitable  estate  or  interest  dori»»»^»«*umo» 
or  at  the  time  of  hia  ^A—&imi  But  the  legislar 
ture,  in  (he  revised  statutea,  haa  adopted  the 
principle  of  giving  to  the  widow  her  e(|uitabla 
dower  in  the  descendible  equitable  interesta  of 
her  husband  of  which  he  died  seised,  and  the 
widow  is  entitled  in  equity  to  dower  in  this 
species  of  real  .estate,  when  it  has  not  been 
aliened  by  the  husband  in  his  lifetime.  Hawitjf 
T.  JamcB^  5  Paige,  318. 

868.  Where  landp  belonging  to  soTeral  te- 
nants in  common  bad  been  divided  into  lots  for 
the  purpose  of  sale,  and  the  aeveral  ownera, 
with  their  wItcs,  joined  in  a  conveyance  of  the 
lands  to  a  trastee,  for  the  purpose  of  enabling 
him  to  give  conyeyance  with  mo^  fiicility  lo 
such  persons  as.  might  contract  for  the  porchaea 
of  lots  from  time  to'  time ;  heldn  that  the  widow 
of  one  of  the.  owners  who- afterwards  died  was 
entitled  to  equitable  dower  in  the  husband's  na- 
divided  interest  in  such  of  the  lots  as  had  not 
been  sold  st  the  time  of  his  death,,  but  not  in 
the.  lots  which  hsjd  been  contracted  tor  be  sold, 
and  which  had  not  been  CDM^eTed.by  the  tmateov 
in  the  lifetime  of  the  husband.    Ibid. 

869.  A  devise  of  all  the  testator's  real,  and 
personal  estate  to  a  trustee  to  be  sold  and  eon- 
verted  into  money,  and  to  pay  the  widow. an 
annuity  out  of  the  income  of  the  mixed  fvnda 
composed  of  the  proceeds  of  the  real  and  •per- 
sonu  property,  is  not  of  itsetf  sufiicient  to  show 
that  the  testator  intended  thia  proviaion  for  the 
widow  to  be  in  lies  of  dower,  ao  aa  to  eompel 
her  40  elect  between  such  annuity  and  her  dower 
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In  Uie  feai  aclate.    Wood  t.  WooA^  5  Pbig«, 
696. 

870.  Where  the  testator  derised  certain- lande 
to  hta  widow,  and  also  bequeixthed  to  her  an 
annoity  in  lien  of  her  dower  in  hia  real  es- 
tate, and  the  widow,  within  two  months  after 
hia  death,  executed  a  deed  of  relinqotahmeat  of 
the  pfOTisiona  OMde  by  the  will,  and  eleeted  to 
take  the  dower,  and  procared  the  d^  to  be  re- 
corded, and  gave  notice  of  such  election  to  the 
testators,  execotora  and  tmsteea,  who^  recognised 
her  right  to  dower,  and  made  payment  to  her 
out  of  the  rents  and  profits  of  the  estate  on  ae- 
coiint  of  her  dower;  Ae/rf,  that  thia  was  a  Talid 
election  by  the  widow  to  tal^e  her  dower,  and 
waa  equiralent  to  an  actual  entry  on  the  lahd, 
Of  the  commencement  of  prooeedinga  for  the 
recorery  of  her  dower  within  the  proviaions 
of  the  reriaed  statutea.  Hmoky  t.  Jame$^  5 
Paige,  318. 

671.  If  a  widow  givcB  notice  to  the  person 
who  is  in  poaaeasioa  of  the  lands. of  which  she 
is  endowwie,  of  her  elecition  to  have  her  slower 
iastead  of  the  testamentary  proTiaiona  in  lieu 
of  dower,  and  such  person  therenpon  admits 
her  right,  and  paya  her  a  part  of  the  renta  and 
profits  of  the  land,  aa  and  K>r  her  dower  therein, 
it  is  in  equity  a  yalid  election  by  her,  and  ia 
equiralent  to. an  entry  on  the  lands,  or  an  aa- 
si||nmeDt  of  dower  for  the  parpose  of  deter- 
mining soeh.  election.    IM* 

874.  It  is  not  necessary  for  the  pnrpoae  of 
making  a  valid  election  by  the- widow  toat  ahe 
should  Bsake  entry  upon,  or  eommence  proeeed- 
ings  for  the  recovery  of  dower  in  every  distinct 
parcel  of  the  landa  in  which  ahe  ia  entitled  to 
claim  dowar.  It  ia  sufficient,  if  she  has  not  ac- 
ev^pted  of  the  provision  made  for  her  in  lieu^'of 
dower,  that  ^e  actually  commenoeaproceedinga 
withia  the  year,  for  the  recovery  or  aasignment 
of  her  dower  in  any  part  of -the  lands  as  to  which 
her  right  of  election  exista;  or  that  ahe  enters 
vpon  any  part  of  aach  laada,  elaimiog  her  dower 
thereto.     Ibid* 

873.  To  cooathnte  a  eaae  of  eleetioir  ohder 
the  reviaed  atatutea,  the  jointure  or  'other  pro- 
viaion  made  for  the  >rife  in  lien  of  dower  must 
he  a  provision  in  which  she-  haa  a  beneficial  io- 
tiTest;  a  mere  power  In  trust  for  the  sole  benefit 
of  others  ia  not  soffieient,  although  such  power 
in  tniai  la  declared  by  the  will  of  the  testator 
to  be  in  lien  of  the  widow'a  right  of  dower. 
But  Che  teatalor  may  make  the  execution  of  a 
power  in  trust  for  the  benefit  of  others  depend- 
ant npon  the  rellnc^uiahinent  by  the  widow  of 
her  right  of  dower  in  his  real  eatate.    IbitL 

874.  The  Court  cftn  neither  compel  a  huaband 
who  has  married  a  woman  having  a  dower  right, 
nor  the  wtfis  to  Join  in  a  de^  releaaii^  it.' 
In  Ihz  maUer  t^ Lane,  I  EdW.  349. 

875.  A  bequest  in  lieu  of  dower  and  the  ac- 
cf^tanee  e/[  the  aame  amount  to  a  matter  of 
contraet  and  -pifrehaae,  and  the  wife  19  to  be 
paid  the  beqoeat  in'pmfoienee  to  other  legaciea, 
aiMl  without  abatement.  But  the  debta  ara  to 
he  paid  first,     henhart  Vi  Brewjh  I  Bdw.  411. 

976.  A  hasbaad  conveyed  real  eatate  in  fee 
withovt  hta  wifo's  joining ;  afteriirards  by  will 
he  bequeathed  to  the  wifo  a  third  of  the  ra- 
IIL 


mainder  of  his  real  and  personal  estate,  '*  as  and 
for  her  right  of  dower  auring  her  life  :**  she  ac- 
cepted it.  Held^  that  it  was  a  relinauishment 
of  her  claim  for  dower  out  of  the  reality  which 
had  been  conveyed  by  the  husband  alone,  aa 
well  as  of  the  lands  whereof  the  husband  Was 
seised  at  the  time  of  making  the  will.  StceU 
V. /Y«Aer,  1  Edw.  435. 

877.  A  suit  in  partition  cannot  take  away  a 
wife's  right  to  dower  f  on  a  partition,  such  right . 
attachea  to  the  husband's  severalty  share;  and 
if  a  aale  is  decreed,  the  kmds  should  be  sold 
subject  to  It,  unless  she  will  voluntarily  release. 
The  master's  deeds  will  not  carry  it.  Matiktwi 
V.  MioMews,  1  Edw.  665. 
•;  878.  No  act  of  the  husband's,  without  the 
wife's  consent  or  misconduct,  can  bar  her  dower. 
Ibid. 

E.  Jdultery ;  divorce  f  artieks.af  sepdretiion ;  oH' 
mony  J  legiti»naey  of  ehildrefu 

879^  A  feme  eoteri  who  sues  for  a  aeparatioA 
or  Umited  divorce  must  file  her  bill  by  proekein 
ami.     Wood  v.  Wood,  8  Wend.  357. 

880.  Where  a  bill  was  filed  by  ^feme  in  her 
own  name,  itwai^ld,  that  she  was  not  entitled 
to  an  allowance  from  her  husband  to  carry  oa 
the  ^uit.  '  Ibid, 

.881.  A  final  decree  of  diyorce  a  mema  et  tkoro 
ia  not  made  merely  upon  taking  the  bill  jnv 
eorjfeno  in  the  usual  form.  The  real,  iacta  of 
the  case  mast  first  be  asceitaiaed.  Mtfrry  v* 
Barry,  1  Hopk.  118.    > 

89d.  The  law  of  England  concerning  di- 
vorces is  chiefly  the  ecclesiastical  law,  and  not 
the  common  law  of  that  country,  and  it  haa 
never  been  adopted  in  this  state.  Bariie  v# 
Burtit,  1  Hopk.  567. 

893.  Our  Statutes  eoneeming  divorces  are 
original  regulationa,  and  they  do  not  adopt  or 
iotrodaee  Sie  Engliah  law  of  divorces.    Ibid* 

884,  We  have  no  judicature  authoriaed  ta 
adjudge^  by  asubatakitiveand  effectual  sentence, 
tet  a  marriage  ia  Illegal,  and  to  aeparate  tha 
partiea.    Ibidi 

885.  Thia  Court  cannot  dissolve  a  marriage, 
or  decree  a  dlyorce,  for  the  cause  of  corpcval 
impotenee.    Ibid, 

886«  Where  a  bill  waa  filed  by  a  husband 

Srainst  hia  wife  for  a  divorce,. and  a  monthly 
lowsnee  was  ordered  to  be  made  to  the  wife 
by  the  husband,  for  alimony  during  the  pendency 
of  the  suit,  it  was  heUf  that  she  was  entitled  to 
this  allbwanoe  up  to  the  terraioatioo  of  the  auit 
by  a  final  decree,  and  not  merely  to  the  time 
bf  the  trial,  which  rpsolted  in  her  favour.  Ger^ 
mend  v.  Oermond,  1  Paige,  83. 

887.  Where  Uie  decree  is  in  favour  of  the 
wife,  ahe  will  be  allowed  against  her  husbami 
h^  costs,  and  all  the  reasonable  diabnracmeBis 
and  expenaea  nmde  in  her  defence.    Ibfd* 

888.  In  a  suit  brought  by  either  husband  of 
wife  for  a  divorce  oil.  we  ground  of  adultery, 
the  wife  proaeeules  and  defends  without  a 
guardian  or  next  friend,  as  a/fme  eoUi  and  her 
affidavit  ia  admissible  against  the  husband  aa 
to  any  matter  of  jirbeMding  in  the  cause* 
Kitity  V.  Kirby,  1  Paige^  261. 

889.  An  injunction,  a  receiver,  azid  a  writ  of 
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'  fie  tsttaX  mny  all  be  resorted  to  in  the  name  suit, 
■  to  aid  the  C/purt  in  doinf  justice  between  the 
parties,    //ml 

890.  A  husband,  by  eommitlingp  adultery, 
subjeets  himself  and  his  property  to  the  jnris^ 
diction  of  the  Court  of  Chancery,  .bo  far  as  to 
enable  the  Court  to  order  liis  property  fo  be 
applied  to  the  support  of  his  family,  both  dur- 
ing the  litigation  and  afterwards.     Ibid, 

691.  And  the  power  of  the  Court  extends  to 
compelling  the  husband  to  apply  a  portion  of 
his  daily  earnings  to  the  same  object,  during 
the  pendency  of  the  suit,    lltidi 

693.  Where  a  diyorce  was  deoreod  in  a  suit 
brought  by  the  wife  against  her.  husband  for 
adultery,  an  annuity  equal  to  the  annual  value 
of  one-third  of  the  husband^s  property,  at  six 
per  cent.,  was  allowed  to  the  wife  during  her 
natural  life,  for  her  alimony.  Feekford  y.Ftch- 
ford,  1  Paige.  274.  /  ' 

893.  If  her  conduct  had  been  discreet,  pru- 
dent, and  submissiye  to  her  husband,  the  allow* 
ance  to  her  Would  have  been  greater.    Jlnd, 

894.  The  Court  of  Chancery  has  no  power 
to  decree  an  absolute  or  a  partial  dissolution  of 
the  marriage  contract,  even  with  the  consent  of 
the  parties,  except  in  the  meeial  cases  provided 
for  by  statute.  Palmer  y.  Paimer^  1  Paige,  378. 

895.  Neither  the  act  of  1813,  conceminff 
diToroes,  (3  R.  L.  800.)  nor  the  act  of  April, 
1834,  (6  vol.  Law*  of  N.  Y.  349.)  eonfers 
upon  the  Court  of  Chancery  power  to  grant  a 
divorce  a  merua  ei  ihoro^  unless  the  diarffes 
eontained  in  the  eomplainant^s  bill  are  satb&c- 
torily  established.    Ibid, 

896.  The  usual  coursiB,  where  the  bill  is 
taken  as  confessed,  is  to  order  a  reference  to  a 
master  to  report  as  to  the  facts.    Ibid, 

897.  If  the  bill  is  filed  by ^he  husband  for 
a  divorce  a  meiua  etUutro^  and  he  obtains  a 
decree,  the  wife  will  not  be  entitled  to  a  main- 
tenance out  of  hie  property.    Ibid, 

898.  Where  the  husband  filed  a  bill  against 
his  wife  for  a  divorce  a  merua  ei  tkfiro^  ai^  tft^ 
wife  in  her  answer  denied  every  allcflration  of 
improper  conduct  chai^ped  in  the  4$omplainanf  s 
bill,  and  also  set  up  cruel  and  inhuman  condttct< 
on  the  part  of  her  husband  towards  her,  ant)  4n 
consequence  thereof  consented  to^'S  decree  of 
separation  from  bisd  and  board  for  ever,  in  which 
m  suitable  provision  should  be  made  tot  herself 
and'  children,  the  Court  refused  to  decree  a 
divorce  from  bed  and  boards.    Ibid* 

899.  A  wife  may  compromise  a  suit  broi<ght 

S^inst  her  husband  fof  a  divorce;  aiid  the 
ourt  will  only  interfere  so  far  as  to  see  that 
she  is  not  overreached  or  imposed  upon  in  the 
i^Bttlement.    Kirb^  Y.JCirby,  1  Paige,  565. 

900.  The  solicitor  for  the  wife  cannot  insist 
upon  -proceeding  with  the  suit  agaii^t  her  con- 
sent, upon  the  ground  that  hie  costs  are  not 
paid.    Ibid. 

901.  W^heie  the  husband  and  wife  are  living 
together  pending  a  suit  for  a  divorce  n  rnema 
ti  tboro,  and  the  wife  is  in  no  danger  from  per- 
sonal violence^  the  Court  will  not  break  up  the 
family  by  placing  the  children  under  the  inclu* 
aive  control  of  either  purty.  -XhlHm  v.  QfUim^ 
9  Paige,  9. 

903.  In  a  suit  against  the  husband  for  a 


divorce,  if  he  suffers  the  bill  to  be  takeo  ai 
confessed,  and  a  divorce  is  granted,  costs  follow 
of  course.     Grave*  v.  Gravet^  9  Paige,  68. 

903.  The  wife  is  also  entitled  to  alioioBy  if 
he^  circumstances  render  such  an  allowaooe 
cither  necessary  or  proper*    Ibid, 

904.  The  reference  to  the  master  to  aai^enatn 
the  troth  of  the  iacts  charged  in  the  bill  is  to 
satisfy  the  Court,  and  to  pvevent  edUosioa  he- 
tween-the  parties ;  and  4he  hus^K^  eannoi  set 
up  any  matter  in  oppositiofi  to  the  wife*s  claim 
for  costs  or  alissony;  which  if  set  up  by  sa 
answ<sr  would  have  been  a  sufficient  ground  Ux 
refusing  a  divorce.    Ibid, 

'  906«.  Coha6itingwtU)  the  wife«  after  a  know- 
ledge that  she  baa  been  guiity*of  adulteiy,  will 
be  such  a  condonation  or  forgiveness  of  the 
offence  as  to  bar  the  suit  for  a  divorce.  Wuad 
V.  Wood,  3  Paige,  109. 

906.  Fornveness  of  the  injury  bj  impliea- 
tion,  from  the  fact  of  oohabitationt  ought  not  to 
be  held  a  strict  bar  in  all  cases  against  ihe 
wife,  as  she  is,  to  a  certain  extent^  under  the 
control  of  her  husband.    Ibid, 

907.  The  char^  of  adultery,  whether  by 
way  of  crimination  or  recrinunation«  should 
be  stated  in  the  pleadings  in  such  a  manaer 
that  the  adverse  party  may  be  pt^iared  to  meet 
it  on  the  trial  of  the  iBsue.    Ibid,^ 

908.  The  adultery  must  be  charged  with 
reasonable  certainty  as  to.  time  and  place,  sad 
the  name  of  die  person  with  whom  it  was  com- 
mitted, if  known,  should  also  be  stated.    iW. 

.  909.  If  the  name  of  the  pereon  with  whom 
^e*  adultery  was  eommitted  is  not  known  to 
the  party  making- the  charge,  that  fact  should 
be  averted,  and  the  timet  plac^  *n<^  circum- 
stances of  the  adultery  should  bfr  stated.   /M 

910.  If  the  charge  of  adultery  is  not  suffi- 
ciently explicit,  the  objection  may  be  made 
when  a  feigned  issue  is  applied  for.    Ibid* 

-911.  Jllthopgh  the  defendant  denies  the 
udoltery  chargMi  in  the  bill,  she  may  idso  set 
up  the  adultery  of' the  husband,  ot  any  other 
matter,  in  bar  ^f  the  suit.    Ibid, 

913.  On  a  bill  for  a  divorce,  if  the  wife  is  aa 
Infant,  she  mast  prosecute  -  or  defend  by  her 
next  fViend  or  gnaniian.    Jbid* 

913.  Where  jui  infant  lietendant.pttV  in  sa 
answer  to  a  bill  of  divorce^  her  aolidtor^  the 
proceedings  were,  on  her  application,  eec  aside 
for  irreguuurtty,  and  she  was  permitted,  to  pat 
in  a  new  answer  by  her  guardian.     /ML 

914*  Where  the  wife  is  the  defendant  is  a 
suit  for  a  <tivofce,  if  she  deniea  on  oath  the 
charge  of  adultery,  or  sfaow^.  a  vali4  de^M>ce  by 
reason  of  condonation  or  otherwise,  she  is  enu- 
tled  to  a  reasonable  allowance  for  her  auppoit 
pending  the  litigation,  and  to.  enahle  her  to 
defend  the  suit.    Mnd, 

915.  Where  u  pon  a  bill  filed  by  the'  httri>apd 
fer  A  divorce  a  vineuh  ntatrimtomi^  a  deeree  dis- 
solving the  marriage  ooatraejt  was  made%  and 
after  enrolment  both  parties  Jotned  in  a  petitiot 
to  the  Court,  requesting  that  the  enrolment  of 
thie  decree  might  be  opened  and  Taeaied,  and  tht 
decree  reversedf  the  Court  granted  an  order  ac- 
cording to  the  pmyer  jof  the  petition^  and  dis- 
missea  flie  eomphiinant*s  bill^  tmi.^thout  pi^ 
Jttdice  to  the  rights  which  third  p^Mona  might 


OHANCERY.^-JSMaM{  and  Wife. 


US 


kftfe  •eqotnd  onder  the  deeree*    Cohin  t.  €b^ 
««,  9  Paige,  386. 

916.  A  feme  €0oai  cannot  file  a  bill  against 
her  hualmnd  in  her  own  namef  except  in  the 
eingle  case  of  a  btU  to  obtain  a  diTorce  on  the 
groaod  of  adultery.    Pnd* 

917.  A  bill  to  obtain  a  eeparation  merely 
imiat  be  filed  in  the  name  of  the  next  friend  of 
the  wife ;  and  if  it  is  not  so  filed,  the  d^endant 
may  demur.     Wood  ▼•  Wood^  9  Pnige,  454. 

918.  No  allowance  for  coets  or  alimony  can 
be  made  to  the  wife,  if  it  appeara  upon  the  (aoe 
of  her  bin  thai  it  la  improperly  filed,  and  that 
the  can  obtain  no  decree  thereon,    Ihid* 

919.  0y  the  common  law  .of  this  state  the 
Cooft  of  Chaiieecy  had  no  jurisdiction  to  decree 
a  sepaiation  between  a  husband  and  wife  for 
eniei  tieataient,  or  on  account  of  a  mere  canoni- 
cal disability.     Perry  v.  Perry^  9  Paige, -501. 

996.  A  marriage  merely  Toidable  is  valid 
for  all  eivtl  purposes,  until  its  nullity  has  been 
pronovmeed  by  the  proper  tribuna) ;  but  by  the 
common  law  the  sentraoe  of  nullity,  when  pre* 
nouaced,  lenders  the.  marriage  void  from  the 
be^nnaiiiff.    ilM, 

991.  Tkax,  part  of  the  common  law  of  Eng- 
bttd  which  rendeis  a  marriage  contract  abso- 
lutely void  in  certain  cases  forms  a  part  of  the 
law  of  this  Stats,  and  may  be  enforced  by  the 
appropriate  tribunals,  independent  of  any  statu-' 
teiy  piorisions.    IkiL 

992.  The  cruelty  which  entitles  tne  mjured 
party  to  a  decree  of  separation  is  that  kind  of 
condoei  which  endan^rs  the  life^or  health  of 
the  cooiplainant,  and  rendera  cohabitation  un- 
safe,   liid* 

993.  Upon  a  bill  filed,  by  the  husband  against 
the  wifie  for  a  divorce  apon  the  ground  of  adnl-' 
lery,  the  husband,  upon  the  application  of  the 
wife,  wfll  be  ordered  to  pay  her  a  gross  sum  to 
defray  the  expenses  of  her  defence,  and  also  a 
nasonable  sum  for  alimony  during  the  pendeney 
o(  the  litigation,  although  affidavits  are  present- 
ed on  the  part  of  the  husband  showing  tne  guilt 
ef  the  wife,     (hgood  v.  (kgood^  9  Pa^,  69  h 

994.  Baft  the  iqpplieation  pf  the  wife  for  an 
allowance  to  enable  her  to  make -her  defence 
and  fee  alimony  will  be  denied,  unless  she  d^ 
aies  in  her  petition,  on  oath,  the  truth  of  the 
dmrge  of  adultery,  er  shows  therein  some  valid 
defenee  to  the  husband^s  suit.    Dnd. 

995.  In  a  suit  commenced  in  Chancery  by 
the  hosband  for  a  divorce  upon  the  ground  of 
adultery,  the  Court  has  power  to  decide  upon 
the  legittmacy  of  the  children  begotten  and  bom 
after  the  commission  of  the  adultery  charged  in 
the  bill.    Orou  v.  Chim,  3  Paige,  139. 

999.  The  legitimaey  of  a  child  begotten  be;* 
fore  the  cemmenoement  of  the  suit  for  a  divorce 
most  be  presumed  until-  the  contrary  is  shown ; 
and  such  piesnmption  can  only  be  rebutted  by 
the  most  conclusive  evidence  that  the  husband 
was  not  -the  fiither  of  the  child.    /&t<£ 

997.  Sexual  Intsreoarse  will  be  presumed 
whew  personal  access  is  not  disproved,  unless 
such  presumption  is  rebutted  by  satisfectory 
evideoeo  to  the  contrary.    Bnd. 

9^  Where  sexual  intercourse  is  either 
proved  or  presumed,  the  husband  must  be 
dseowd  the  fiuher  of  the  child,  unless  it  was 


eitlier  physically  or  naturally  impossible  that 
SQch  intercoQise  should  have  produced  sucll 
child.    lUd. 

929.  Although  actual  adultery  wiUi  other  per- 
sons ia  established  at  or  about  the  commence- 
ment of  the  uaual  period  of  gestation,  yet  if  ae^ 
cess  by  the  husband  has  taken  place,  so  that 
by  thelaws  of  nature  he  may  be  the  father  of 
the  child,'it  must  he  presumed  to  be  his,  and 
not  the  child  of  the  adulterer.    Jbid. 

930.  Although  it  is  an  act  of  great  unkind'* 
ness,  and  of  unreasonable  oppression,  on  the 
part  of  the  husband,  to  refuse  to  permit  hi^wife 
to  attend  a  particular  church,  of  which  she  is  a 
member,  such  refusal  is  not  alone  a  sufficient 
ground  to  justify  a  separation.  Lawrence  v. 
Lawreneei  3  Paige,  967. 

931.  The  proportion  of  the  husband's  estate 
or  income  to  oe  assigned  to  the  wife  for  alimo- 
ny, either  pending  the  litigatioO)  or  on  a  final 
deeree  for  a  divorce  or  separation,  is  in  the  din- 
cietion  of  the  Court.    Ibid, 

939.  In  fixing  the  amount  of  alimony,  the 
Court  must  take  into  consideration  the  nature 
and  amotfnt  of  the  husband's  means,  the  Xilaimtf 
his  children  and  others  have  upon  him  for  stts^ 
tenance  and  education,  and  his  ability  to  sup" 
port  himself  by  his  own  exertions.    Aid. 

933.  The  alimony  nllowed  to  the  wife  for 
her  support  pending  the ,  litigation  is  always 
much  smaller  in  proportion  than  that  which  is 
assigned  to  her  ss  a  permanent  provision  after 
she  has  established  her  right  to  a  divorce  or  se- 
paration.   Ibid^ 

934.  Upon  a  proper  application,  a  wife  may 
be  permitted  to  file  a  biir  against  her  husband 
fora  separation  by  her  next  friend  in  ^ormaflNm- 
nem.  But  this  Will  not  be  done  until  the  Court 
has  ascertained,  by  the  report  of  a  master,  that 
she  has  probable  cause  for  filing  such  bill.  JZ»- 
herimm  v.  Robertson^  3  Paige,  387. 

'  935.  Where  a  husband  and  wife  agreed  to 
separate,  and  articles  of  separation  were  exe- 
cuted by  them,  and  also  by  a  trustee,  which  ar- 
ticles contained  a  permission  for  the  payment  of 
an  aanoitv  of  $195  per  annum  to  the  wife  dur- 
ing her  fife  as  alimony;  in  consideration  of 
which  she  agreed,  to  release  her  right  to  dower 
in  the  estate  of  her  husband ;  and  afterwards 
the  husband  made  his  wiil«  and  therein  directed 
his  executors  to  sell  his  real  estate,  and  to  in- 
vest one-thiM  part  of  the  nett  proceeds  of  the 
sale  at  interest,  and  to  pajr  such  interest  to  his 
wife  during  her  life,  which  provision  he  de- 
clared should  be  in  full  recompense  for  and  a 
bar  of  her  dower  in  such  real  estate ;  keH  that 
the  wife  was  entitled  tp  the  provision  secured 
to  her  in  the  articles  of  separation,  and  also  to 
the  provision  made  in  her  favour  in  the  will  of 
her  husband.     Caraon  vi  Murray^  3  Paige,  483. 

936.  A  valid  agreement  may  be  made  be- 
tween husband  and  wife,  through  the  medium 
of  a  trustee,  for  an  immediate  separation,  and 
for  a  separate  allowance  to  the  wife  for  her 
support.    Ibid, 

937.  But^an  agreement  for  a  separation  ean- 
not  be  supported,  unless  the  separation  has 
alrsddy  taken  place,  oris  to  take  place  imme 
diately  upon  the  execution  of  inch  agreement 
Ibid. 
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998.  Ab  agneneDl  for  a  aepanUioii  will  be 
wacinded^  if  the  parties  adenrards  cohabit,  or 
liire  togedier  as  husband  and  wife  b;  nutlaal 
o<»D8ent,  for  oyer  bo  abort  a  time.    Ibid. 

939.  A  stipalation  in  the  articles  of  separa* 
tion  resenring  to  the  parties  the  right  of  Tisiting 
each  other,  in  case  or  sicknessy  by  mutaal  co»- 
•ent,  if  not  afterwards  carried  into  efiecty^ill 
aot  render  the  agreement  Toid.    Ibid 

940.  In  a  bill  for  sepantion  on  aeeooiit  of 
cm^  tfeatment,  the  complainant  cannot  insert  a 
charge  of  adultei^,  and  ask  for  a  decree  dis* 
selTing  the  marriage  contract,  if  that  eharge 
ahouldbe  sustained.    Smitk  v.  Smiih^  4  Paige, 

.  941.  Whdreadeciee  for  a  divoKoe  was  ob' 
tained  by  the  husband  upon  a  personal  serrioe 
if  the  tuhpana  upon  his  wife  in  the  state  of 
New  Jersey,  and  the  complainant  shortly  after 
the  decrse  married  another  woman,  who^waa 

rorant  of  Ae  irregularity  in  obtaining  the 
orce,  the  Court  permitted  the  def^mdant  to 
acme  in  and  make  a  defence  to  the  suit ;  but  for 
t)ie  protection  of  the  rights  of  the  second  wife, 
the  decree  was  directed  to  remain  in  full  force 
until  the  result  of  the  litigation  was  known. 
Dunn  T.  Dwrn^  4'Paige,  4So. 

949.  In  a  suit  for  a  divorce,  on  the  ground 
tf  adultery,  if  the  defendant  relies  upon  a  coodo- 
aation  of  the  injury,  or  upon  the  aduheiy  of  the 
complainant,  as  a  bar  to  the  divorce,  she  mast 
ellher  in^t  upon  tliat  defence  in  her  answer, 
or  set  it  up  by  the  way  of  plea*  Smiik  v.  Smiihf 
4  Paige,  433. 

943.  Althou^  the  defendant,  ia  her  answer, 
denies  the  adultery  charged  in  the  bill,  she  may 
alfo  insist  that  if  any  act  of  adultery  has  been 
aoinmitted  by  her,  there  has  been  a  condonation 
«f  forgiveness  of  the  offence ;  and  ahe  mayalso, 
ia  her  answer,  charge  acts  of  aduHery,  on  the 
part  of  her  husband,  in  bar  of  the  suit.  Ibid 
.  944.  Where  it  appeam  in  any  stage  of  the 
suit  previous  to  a  final  decree,  that  the  adultery 
complained  of  in  the  bill  has  been  actually  for; 
given,  and  has  not  been  revived  by  subseauent 
misconduct,  or  that  it  waa  committed  with  the 
Qpccnrrence  or  by  the  procniement  of  the  com- 
plainant,'a  divorce  will  not.be  granted-  If 
there  is  reason,  therefore,  to  suspect  that  such 
a  defence  exists,  although  the  aefendant  aeg^ 
Iscts  to  set  up  the  same,  the  chancellor  ex 
^dkio  may  direct  an  inquiry  to  ascertain  the  fact. 
Ibid. 

946..  Condonation  is  a  forgiveness  of  the  in* 
jury ;  and  a  repetition  of  the  offence  revivea  a 
aendoned  adultery.    Ibid 

946.  Where  an  adulterona  inteicourse  has 
once  been  established,  if  the  parties  thereto 
eontioue  to  reside  together,  it  may  be  pr^amed 
that  the  criminal  connexion  still  subsists,  aL« 
though  there  is  no  positive  evidence  of  the  fact. 
Md. 

947.  The  adultery  of  the  complainast,  al- 
though committed  after  the  commencement  of 
his  suit  for  a  divoreo,  is  a  bar  to  such  suit;  and 
wherethe  adultery  of  the  complainant  is  com- 
mitted after  the  answer,  of  the  defendant  haa 
baen  put  in,  the  defeadsnt  will  bie  permitted,  if 
she  appliea  immediately  after  the  discovery  of 
the  facta,  to  set  up  that  defence  in  a  supple- 


mental aaawar,  or  by  a  anas  bill  in  the  nalaia 
of  a  pleaotttf  darrien  continuance.    Ibid 

94i8.  Where  the  maater,  upon  a  refereaee  to 
take  proof  of  the  adultery  charged  in  a  bill  lor 
a  divorce,  received  the  testimony  of  a  physician, 
disclosing  information  which  he  hao  acqaiied 
in  attend  mg  upon  the  defendant  in  a  profeasianal 
character,  uid  which  infermation  was  necessary 
to  enable  the  witness  to  piescribe^r  his  pa* 
tient ;  U  ffwts  held,  thai  such  teatimoay  mast  be 
rejected  by  the  Court,  io  deciding  whether  the 
dmendant  had  been  ffuilty  of  the  adaHeiy, 
as  charged  in  the  bilL  Jvknttm  v.  Johmn,  4 
Paige,  460. 

94jr.  A  voluntary  cohabitation  bfa  wife  wi& 
her  hnabaod,  with. full  knowledge  of  aa  set  of 
adoltery  oOBBmitted  by  him,  ia  legal  evid^aee 
of  a  forgivcneaa  of  the  offi»aoa,  so  as  to  bsr  a 
suit  for  a  divorce.    Ibid 

960u  An  act  of  craelty  alone,  on  the  part  of  a 
hnaband,  will  uot,  in  thia  atate,  revive  a  eoa- 
doaed  adultery,  so  sa  to* entitle  the  wife  to  a 
decree  dissolvmg  the  maniage  eontxaoL    ibid 

961,  To  revive  a  condonea  adultery  so  as  to 
entitle  the  injured  party  to  a  divorce,  the  sab* 
sequent  misconduct  of  tlie  defeadant  most  ap- 
pear to  have  been  of  ihe  same  charaeter.  But 
the  complainaal,  in  a  aait  for  a  divoioe  on  ae- 
oount  of  subsequent  miscimduct  of  the  defend- 
ant, may  give  the  condoned  adultery  in  efi- 
dence,  in  support  of  the  charge  for  the  aov 
oflbnee.  .IbiJL 

959.  A/eme,ei»«ertfcamiotmakea«^idagfee- 
meot  with  her  husband  for  a  separation  exeept 
under  the  sanction  of  the  Court  of  Chaneery* 
and  io  a  case  where  the  conduct  of  her  haabaiid 
haa  been  saph  as  to  entitle  her  4a  a  decree  for  a 
separation.    Jhgen  v.  Magert^  4  Paige,  &}6. 

953.  The  law  doea  not  authorise  or  saactioB 
a  Toluataiy  agreement  for  a  aapaiation  between 
huaband  and  wife;  it  meiely  toleiatea  aach 
agnementa  when  made  in  ancb  a^aaaaoer  as  to 
be  capable  of  bein^  enforeed  'by  or  against  a 
third  person  acting  in  behalf  of  the  wife.  Jbid 

954.  Where  a  biU  ta  filed  by  the  wife  for  a 
sepaiatioh,  and  pending  the  auit,  the  huahaad 
makea  a  separate  prevision-  for  her  upon  a  eon- 
tract  between  them  to  live  aeparate,  the  Coart 
will  not  enforce  a  mere  verbal  agreement  todia- 
cotttijitte  the  suit  founded  upon  such  oontiaet. 
Ibid 

955.  Pending  a  suit  oommeneed  by  die  wife 
sgainat  her  husband  for  a  aeparatioa  oa  ae« 
count  of  cruel  trealmeat,the  allowance  fer  tesi* 
porary  alimony  Will  be  estimated  according  to 
the  expense  of  board  n^d  clothing  at  the  pnee 
where  her  coanexiolia  reaide;  if  aim  aelects  that 
as  the  place  of  her  reaidenoe  after  her  aepaia- 
tion  from  her  huaband,  unless  the  'expense  of 
living  there  ia  disproportionate  to  the  property 
of  herhuabaad.  Genmnui  v.  Gwmmd,  4  Patge, 
643. 

956.  The  allowance  lor  temporary  alimony, 
pending  the  auit  of  the  wife  for  a  aepaxatioo, 
will  be  limited  to  the  actual  wanta  of  the  wife, 
until  the  result  of  the  suit  in  her'favoor  esta- 
blishes her  right  toamora  Ub^al  allowanee. 
Ibid 

957.  Where  the  pmrtiea  were  white  peiaooi, 
and  the  aompiainant  was  chsiged  by  the  oatbs 
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of  the  defendanl  «b  the  pqtative  ft^r  of  her 
bantard  ehild,  and  the  eomplainant  theTeopon, 
MieTiiig  the  child  to  be  his,  married  her  to  ob- 
laia  his  dieeharge  from  the  prooeediogs  against 
htm  tuider  the  bastardy  act,  and  he  subsequently 
aseefftained  that  the  child  was«  mulatto,  and 
that  she  swoie  it  to  be  his,  she  thea.  hanng 
been  delivered  and  seen  the  ehild ;  KM^  that  tl^ 
eompiaioant  was  entitled  to  a  decree  declaring 
the  marriage  contract  yotd,  on  the  groand  that 
his  consent  was  obtaiaed  by  fraud.  &o(l  t. 
tfw/ftff,  5  Paige,  43. 

958.  If  a  party,  knowing  that  he  cannot  be 
the  father  of  a  bi^tard  child,  is  induced  to  marry 
tho  mother  tQ  avoid  a  prosecution,  it  is  no 
groand  for  annolling  the  marriage  contract  on 
the  fffoond  of  fraud,  although  he  should  after* 
wards  be  able  to  establish  the  fact  that  the 
child  was  not  his.    Ihid. 

969.  Ahhoogh  it-is  impossible  that  a  white 
man  shoald  hsTC  a  mulatto  diild  by  a  white 
woman,  yet  if  the  former,  before  ^e  birth  of 
the  child,  believing  it  to  be  his  child,  manies 
the  mother  on  the  ground  of  snch>  belief,  U  weems 
he  cannot  have  a  decree  annullipg  the  marnaj|;e, 
notwithstanding  her  concealment  of  Uie  met 
from  him  that  she  had  received  the  embraces  of 
a  neg TO  about  the  time  sho  ¥rB8  reeeivmg  his. 
Ibid.  ^ 

960.  In  a  suit  brought  by  the  wife  for  a  di- 
vevce,  she  canmit,  previous  to  the  decree  dis- 
solving the  marriage,  make  any  valid  agreement 
as  to  her  allowance  for  alimony.  And  the  Court 
will  not  sanction  any  such  agreement  made  by 
her^  unless  it  satistaetorily  ajppears  that  .the 
aUewaaee  made  in  her  favour  for  alimony  is  as 
mnch  as  she  is  fairly  entitled  to,  under  the  cir- 
camstanees  of  the  case,  and  from  her  hnsband^s 
sitoslion  9s  to  psoperty..  Daggett  r,  Daggett j 
5  PaiBe«  599. 


in  a  suit  brought  against  a  female,  the  Court  will 
not  compel  her  to  submit  to  a  further  examina^ 
tion,  if  It  appears  that  she  has  been  already 
sufficiently  examined  by  competent  surgeons, 
whose  testimony  can  be  obtained  by  the  com- 
plainant, to  show  that  her  physical  incapacity 
IS  incurable.    Ibid, 

965.  R  Meenuy  that  on  a  feigned  issue,  to  try 
the  question  of  adultery,  acts  of  civielty,  which 
led  strongly  to  the  conclusion  of  the  adultery^s 
being  contemplated,  maybe  received  in  evidence. 
Maideh  v.  MxUoeh^  1  Edw.  14. 

966.  A  judge  is  rights  upon  the  trial  of  a 
feigned  issue,  in  allowing  proof  of  acts  of 
cruel^for  the  purpose  of  showing:  I.  That 
the  affections  of  a  husband  were  alienated  from 
the  wife. .  9.  A  course  qf  abuse  from  the  time 
of  his  connexion  with  another  woman  down  to 
and  terminating  in  a  s^[mration  from  his  wife. 
9.  That  such  cruelty  resulted  from  such  con« 
nexion,  and  vras  part  of  a  plan  contrived  be* 
tween  them  to  drive  the  wife  from  home,  in 
order  that  the  improper  intimacy  might  be  mora 
easily  carried  on.    Ibid. 

967.  Cases  of  adultery  are  generally  made 
out  from  circumstances  leading  to  the  fact,  by 
fair  inference  and  necessary  oonclnsidn.    Ibid* 

968.  Cruelty  and  adnhery  are  entirely  distinct 
causes  of  divorce;  and  they  cannot  be  com* 
bined  in  the  ^ame  bill  as-  substantive  causes  of 
complaint.    Ibid, 

969;  An  allowance  to  a  wife  of  alimony  and 
money  to  carry  on  a  suit  instituted  for  a  di- 
vorce, is  almost  a  matter  of  course.  Affidavits 
in  opposition  are  admitted  for  the  purpose  of 
fixing  the  amount  to  be  allowed.  fVright  v. 
fVright,  I  Edw.  62. 

970.  Temporary  alimony  and  money  to  carry 
on  the  suit  will  be  allowed,  notwithstanding  the 

^_ ,  opposite  party  puts  in  a  plea  denying  the  mar- 

96lT  A  sentence  of  nullity,  declaring  a  mar- 1  nage.    Smith  y.  Smithy  1  Edw.  255. 


liaga  invalid  on  the  ground  of  the  physical 
incapacity  of  the  defendant,  cannot  be  pro- 
nouaeed  upon  a  bill  taken  as  confessed  for 
want  of  an  appearance  or  answer,  without  exar 
onaiBg  the  defendant  on  oath  before- the  master 
to  whom  it  is  referred  to  take  the  proofs  of  the 
focts  and  circumstances  stated  in  me  Complain- 
aat*s  bill.  Devenbagh  r,  Depenbagh^  5  Paige, 
554. 

963.  To  authorize  a  sentence  of  nullity,  the 
plmleal  incapacity  of  the  defendant  must  have 
cualed  at  the  time  of  the  marriage,  and  ranst 
be  incurable;  and  both  these. f&ts  must  be 
established  by  the  most  satisfactory  evidence, 
although  they  are  admitted  by  the  defendant. 
Ihid. 

963.  The  Court  of  Chancery  will  not  decree 
a  nMRiage  roid  on  the  ground  of  the  impotence 
of  the  defendant,  until  a  surgical  ^examination 
has  been  had  for  the  purpose  of  ascertaining 
whether  the  alleged  incapacity  is  incurable,  if 
the  defendant  is  within  tne  jurisdiction  of  the 
Court.     Ibidm 

964.  Upon  -a  bill  filed  to  anoul  a  manriage 
00  the  groRUid  of  impotence,  the  Court  has  the 
necessary  power,  and  will  compel  the  parties  to 
submit  to  such  a  surgieid  or  otliet  examination 
w  may  be  necessary  to  ascertain  the  facts  he- 

to  a  Gonect  decision  of  the  cause;  but 


971.  The  propensity  to  drink  to  intoxication 
is  not,  in  itself,  a  ground  for  divorce  a  menea  et 
thoro*  If  Uie  consequences  of  intoxication  pro- 
duce bodily  injury,  or  endanger  the  wife^s  per* 
sonal  safety,  then  the  Court  will  interiere. 
Mastm  V.  j/ason^  1  j^dw.  278. 

973.  Occasional  sallies  of  passion,  from  what- 
ever cause,  do  not  amount  to  legal  cruelty,  so 
long  as  there  is  no  threat  of  bodily  harm.   Ibid* 

973.  To  constitute  satoiHa  of  the  civil  law, 
bodily  injury  or  an  act  of  personal  violence  is 
not  necessary.  It  is  made  out,  if  there  be  a 
series  of  unkind  treatment,  accompanied  by 
words  of  menace,  creating  a  reasonaole  appre- 
hension that  bodily  injury  must  result  to  the 
wife,  unless  prevented.  Still  the  causes  for 
apprehension  must  be  weighty,  and  show  an 
impossibility  that  the  duties  of  the  married  life 
oan  be  dischaiged.    Ibid. 

974.  It  is  a  serious  question  how  far  a  hus- 
band who  marries  after  a  feigned  iasoe,  and 
before  a  decree,  can  have  any  benefit  of  a  ver^ 
diet  of  adultery  given  against  the  wife.  Stan* 
f9rd  V.  Stanfrrd,  1  Edw.  317. 

975.  A  wife  is  entitled  to  tempofsiy  alimony 
up  to  a  final  decree^  notwithstending  a  jury 
lippn  a  feigned  issue  has  given  a  verdict  of 
adultery  against  her.    Ibid, 

976.  Although  there  was  an  appeal  to  the 


lis 
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chancellor  from  an  order  allowing  the  sufficiency 
of  a  next  friend,  still  it  did  Dot  stay  the  rice- 
chancellor  from  g^ranting  alimony,  lioberison  r. 
Hobetitoih  1  Edw.  360. 

977.  Although  a  husband  files  a  bill  for  an 
absolute  dfToro^  after  a  wife  has  filed  one  for  a 
separation,  still  she  is  entitled  to  temporary 
alimony  and  money  to  litigate.  Mniroy  ▼. 
Monroy,  I  Edw.  389. 

978.  Amount  of  alimony  may  be  fixed  by  the 
Court  without  a  refeiience.    l£(d, 

979.  Where  a  wife  files  a  bill  for  a  limited 
divorce,  and  the  husband  then  files  one  against 
her  for  an  absolute  divorce,  on-  account,  of 
adultery,  he  cannot  stay  the  wife^s  suit  in  order 
to  have  his  own  first  heard.    Ibid. 

980.  //  wenu,  that  where  a  divorce  bill,'taken 
pro  eutifenoj  shows  apparent  condonation,  biit 
states  circumstances  which  go  to  negative  a  for- 
giveness, the  niaster'has  a  right  to  take  proof 
upon'  the  Question  of  condonation.  Johruon  v. 
Jdhnnn^  1  Edw.  439. 

981.  Condonation  is  not,  in  all  cases,  a  bar  to 
the  remedy.  It  amounts  only  to  a  forgiveness, 
accompanied  with  an  implied  condition  of  not 
repeatmg  the  injury;,  and  when  the  forgiveness 

eroceeds  from  the  wife,  it  is  upon  the  idea  of 
er  being  treated  with  conju^  kindness.  On 
a  breach  of  the  condition  m  either  case,  the 
right  to  proMcute  for  the  foimer  iiyury  revives. 
Ibid. 

983.  Nor  need  the  subsequent  injury  be  of 
the  same  sort,  or  be  proved  in- the  same  manner, 
or  be  sufficient  of  itself,  when  proved,  to  war- 
rant a  divorce.  .  Ibid, 

983.  Condonation  is  less  binding  on  the  wife 
than  the  husband.    Ibid. 


XXV.  INFANT^ 

A.  Of  the  aditfinfanUt  when  void  or  voidtdfk. 

B.  How  far  bound  in  equity  ^  and  how  favoured. 

C.  Sale  of  infanf$e$taU. 

K.  Of  the  aeti  if  infants  f  tohsn  void  or  voidable. 

984.  Where  D.,  in  April,  1818,  sold  land  to 
B.,  an  infant,  and  the  infant,  npon.the  execution 
and  delivery  of  the  deed  to  hmi,  gave  to  D.  a 
bond  and  mortgage  upon  the  premises  for  the 
purchase  money ;  and  the  deed  and  mortgage 
were  both  doW  acknowledged  and  recorded^ 
and  one-half  ot  the  purchase  money  was  paid 
to  D.  by  B.  at  the  time. of  the  purchase f  and 
B.,  the  infant,  immediately  went  into  posses- 
sion of  the  premises,  and  continued  in  possession 
until  after  he  arrived  at  the  age  of  twenty-one 
years ;  and  then  sold  the  same  to  R.,  who  con- 
veyed th^m  again  to  other  persons;  and  all  the 
purchasers  had  full  knowledge  of  the  mort^ipsge 
which  was  assigned  by  D.  to  L.  in  1819;  it 
wa$  held^  that  the  motigiige  was  a  legal  charge 
upon  the  land,  and  that  \f  the  premises  did  not 
sell  for  a  sum  sufficient  to  discharge  the  amount 
due  upon  the  mortga^^,  with  the  costs  of  the  suit, 
B.  would  be  liable  to  pay  the  balance.  Lynde 
V.  Budd  and  athen^  3  ^nige,  191. 

985,  The  contract  with  the  infant  was  not 


void,  but  voidable  at  his  election,  when  he  be- 
came of  age.    Ibid. 

986.  He  might  then  have  relinauiflhed  ike 
property,  and  c&imed  a  repayment  or  the  money 
paid  by  him  to  the  grantor  at  the  time  of  fbe 
purchase.    Ibid. 

987.  But  by  continuing  in  possession  sAer 
twenty«on^,  and  conveying  the  land  with  war- 
ranty, he  affirmed  the  contract,  and  made  him- 
self liable  for  the  payment  of  the  residne  of  the 
purchase  mon^.    Ihid. 

988.  The  de^  and  mortgage,  being  exeeoted 
at  the  same  time^  formed  but  one  contract;  and 
the  infant  could  not  affirm  snch  contract  as  to 
the  deed,  and  avoid  it  as  to  the  mortga^  ibid. 

989.  A  conveyance  mad^e  by  an  infaht  is 
voidable  only ;  and  the  avoidance  of  it  is  a 
personal-  privilege.  -Eagle  Fire  OnnpoMf  v. 
Lent,  I  Edw.  301. 

>  990.  The  act  of  avoidance  of  a  deed  execated 
by  an  infant  must  be  as  solemn  tod  iiotorious 
as  the  making  of  it.    Pnd, 

991.  Four  persons,  M*  whom  two  are  infanta, 
conveyed 'real •estate  to  M.  in  fee;  M.  mort- 
gaged tiie  whole  to  the  complainants,  and  then 
sold  (subject  to  the  mortgage)  to  C'  The 
latter  got  one  of  the  infants,  on  coming  of  age, 
to  reltftoe  to  him.  Upon  a  bill  filed  by  the 
complainant  for  foiisclosure  and  sale,  C.  set  op 
that  M.  had  only  a  right  in  half  the  property  at 
the  time  of  the  mortga^,  becanse  of  infancy 
of  two  of  the  grantors ;  held^  that  the  mortgage 
was  a  valid  security  upon  the  share  conveyed 
by  the  infant,  whose  subseqtient  rel^se  was  s 
confirmation  of  the  title  under  which  the.moiV 
gage  had  been  given ;  and  the  mortgage  was 
also  good  against  the  remaining  share  until  the 
other  infants  should  do  something  in  avmdance 
of  the  deed.  But  the  master  was  to  give  notice 
of  the  situation  of  the  title  at  the  time  of  sale. 
Ibid. 

999.  A  conveyance  by  an  infant /erne  toveHi 
although  executed  and  acknowMged  in  the 
nCanner  prescribed  by  the  statute,  is  void.  &m- 
ford  Y.  iPLean,  -3  Paige,  1 17. 

993.  After  marriage,  an  infant  feme  eoveri 
cannot  bind  herself  by  any  deed  or  contract, 
either  in  law  or  equity,  except  under  the  sanc- 
tion oT  the  Court  of  Chancery,  or  in  the  cafts 
specially  provided  for  by  statute.    Ibid. 

B.  ffow  far  bound  in  equity,  and  howfatoured, 

994.  An  agreement  being  ntadeibr  the  quiet- 
'ing  of  mutual  claims  to  real  property  between 
persons  who,  on  one  side,  .were  adults,  and 
some  of  whom,  on  the  other  side,  were  infiuits ; 
and  that  agreement  being  executed  by  the 
former  party,  ^and  the  execution  of  it  being 
refused  on  the  part  of  the  infants,  who,  however, 
availed  themselves  of  the  agreement  at  law; 
heldi  that  the  infants  shall  be  put  to~  their  elec- 
tion either  to  confirm  the  agreement  or  torelin- 
ouish  all  pretensions  under  it.  Ovei^baeh  v. 
Heermdnee,  1  Hopk.  337«   > 

995.  A  suit  may  be  Commenced  in  the  name 
of  an  infant  without  his  knowledge  or  consent 
The  Court,  however,  on  a  proper  application, 
will  refer  it  to  a  master  to  ascertain  Whether 
such  a  siiit  is  for  the  benefit  of  the  infant;  and 
if  4he  master  reports  that  it  is  not'  ibr  his  benefit 
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will  staj  the  proceediogs.    FuUon  et  ah  t. 
BmmewtU^  I  Pftige,  178. 

996.  //  seenM,  im  infant  who  has  no  means  of 
iodemniiying  a  leaponaihle  person  for  costs, 
will  be  permitted  to  sue,  by  his  next  friend,  in 
forma  pautpetU*  The  Court,  howerer,  will,  in 
the  first  place,  see  tjiere  is  probable  cause  for 
the  proceeding,  and  will  appoint  a  proper  person 
as  fnekan  ami.    Ihid. 

997.  The  Court  will  protect  the  rights  of 
infants,  where  they  are  manifestly  entitled  to 
something,  althougli  their  gnafdian  ad  Htem 
neglects  to  claim  it  in  their  behsJf*  Stepknu 
«a3  atktn  ▼•  Van  Buren  and  Wycktff^  1  Paigei 
479. 

998.  Where  a  bill  is  filed  on  behalf  of  an 
in&Bt  br  his  next  friend,  the  infant  cannot  be 
personaUy  charged  with  the  costs,  unless  when 
he  arrires  at  twenty-one  he  adopts  the  pro- 
eaeding,  and  elects  to  prosecute  the  suit..  Wa- 
ring and  olhtrt  ▼•  Crant  and  OanfieU  Exeeutarti 
S  Paige,  79. 

999.  Where  the  suit  is  terminated  before  the 
inlant  becomes  of  age,  the  next  friend  will  be 
chargeable  with  the  costs,  unless  there  be  a 
fund  belonging  to  the  infant  under  the  control 
of  the  Cenrt,  and  it  appears  that  tiie  suit  was 
bfmight  in  good  faith,  and  'with  a  bona  fidt  in- 
tent to  benefit  the  infant;  in  which  case  the 
Court  may  direei  the  costs  to  be  paid  out  of  the 
innd.    /M. 

1000.  If  the  suit  was  improperly  brought, 
and  the  infant  when  be  arrires  at  twenty-one 
elects  to  abandon  it,  he  may  apply  for  a  refer- 
enee  to  ascertain  the  fact,  and  the  bill  will  then 
be  dismissed  with  costs,  to  be  paid  by  the  next 
friend.    Ihid.    ' 

1001.  But  if  the  snit  was  properly  instituted 
for  the  benefit  of  the  infant,  and  at  twenty-one 
be  elects  to  abandon  it,  h^  must,  upon  the 
dismissal  of  the  bilf,  pay  the  costs  of  his  next 
friend,  as  well  as  those  of  the  adrerse  party. 

no. 

1003.  An  infant  is  only  liable  for  necessa- 
ries, when  he -has  no  other  means  of  obtaining 
them  except  by  the  pledge. of  his  persond 
eiedit.  If  the  infant  is  under  the  care  of  a 
parent  or  guardian,  who  has  the  means  and  is 
willing  to  lumish  what  is  actually  necessary, 
he  cannot,  without  the  consent  of  such  parent 
or  naidtan,  make  a  binding  contract  for  articles 
which  under  other  circnmstanoes  would  be 
leeessaries.  ISine  and  alherB  741/^1900-* 
(hmmiiUe  of  Staford^  2  Pai^,  419. 

1003.  Where  a  person  deals  wiUi  an  Infapt, 
he  is  boond,  at  his  peril,  to  inauiie  and  ascer- 
tain <he  real  eircnmstances  ot  the  infiuit,  and 
whether  he  is  in  a  situation  to  bind  himself  by 
a  contract  for  necessaries.    /^, 

1004.  Whers  the  defendant,  an.  innkeeper, 
Mfslsted  in  harbonrinjiran  infant,  and  furnishing 
Lin  with  supplies  against  the  will  and  contrary 
to  the  eipreM  directions  of  his  guardian,  who 
was  endeaTooring  to  reform  his  dissipated '  ha- 
bits, the  Court  of  Chancery  would  not  permit 
the  defendant  to  retain  the  fruits  of  his  improper 
condnet.  And  the  defendant  haying  obtained  a 
Jndffmest  bond  from  the  infant  during  his  mi- 
nonty,  and  another  a  few  days  after  he  became 
of  aga,  bnt  which  wan  oTenreaehed  by  an  inqoi- 


sition,  finding  him  incompetent  to  contract  on 
account  of  habitual  drunkenness,  both  judg- 
ments were  decreed  to  be  set  aside  and  cancelled. 
VAmourexiXy  Committee  of  Stafford^  ▼.  Crothy^  3 
Paige,  422. 

1005.  The  ffuardian  ad  Jiiem  of  an  infant  de- 
fendant should  not  consent  to  a  general  refer- 
ence to  a  master  to  take  an  account  against  the 
infant,  until  he -has  ascertained  that  the  right  of 
the  infant  ean  be  protected  on  such  reference. 
JenkinM  t.  /Veyer,  4  Paige,  47. 

1000.  If  the  father  of  an  infant  child,  without 
authority,  feceives  or  takes  possession  of  the 
property  of  the  infant,  he  .^111,  in  equity,  be 
considered  as  ^  guardian  of  the  infant,  and  may 
be  compelled  to  account  as  such  ;  and  the  rule 
is  the  same  where  a  mere  stranger  or  wrong- 
doer takes  possession  of  the  property  of  an 
infant,  and  receiyes  the  rents  and  profits  thereof. 
Fan  Kppt  ▼.  Van  Dtuun^  4  Paige,  64. 

1007.  No  decree  can  be  made  against  infants 
upon  the  admissions  of  their  guardian  ad  Uttm 
in  the  answer.    Jqmea  t.  Jaftua,  4  Paige,  115. 

1008.  A  guardian  of  poor  infants  must  be 
first  appointed  to  defend  a  suit  before  any  appli- 
cation can  be  made  to  the  Court  for  the  puipose 
of  their  suing  as  paupers.  Matter  of  Byme^ 
lEdw.141. 

C.  Sale  of  an  infani*$  e9kde. 

1009.  Petition  for  the  sale  of  real  estate  of 
infants,  being  improved  farms  and  an  unproduc- 
tire  yillage  M ;  denied  as  to  the  farms.  Feti" 
Hon  ofMumh  1  Hopk.  122. 

1010.  Infants*  estates  are  not  generally  to  be 
sold,  either  under  the  act  of.  1814  or  1815 ;  the 
expectations  of  an  increased  income  is  not  a 
sufficient  moti?e ;  there  must  be  some  special 
reason  for  the  measure.    Ibid. 

1011.  Whether  wild  lands  exposed  to  waste  of 
timber  will  be  ordered  to  bo  sold  1  Qatere.  Ibid. 

1012.  No  order  for  the  sale  of  the  real  estate 
of  an  infant  will  be  granted,  unless  the  report 
of  the  jnsster  is  made  in  full  compliance  with 
every  requisite  of  the  88tb  general  rule  of  the 
Court.    MaUer  tf  John  Stilet,  1  Hopk.  341 ; 

1013.  Where  property  which  was  the  only 
estate  belonging  to  two  infant  children  had  been 
sold,  under  a  decree  of  foreclosure,  for  half  its 
Yalue,  to  satisfy  a  debt  nearly  equal  to  the 
amount  of  die  bid,  a  lesale  was  ordered  upon 
security  being  giren  that  the  premises  should 

4>roduce  fifty  per  cent,  advance  upon  such  resale, 
and  that  the  interest  on  the  whole  purchase 
money  should  be  paid  to  the  purchaser,  together 
with  all  the  reasonable  costs  and  expenses  which 
Jie  had  paid  in  conseqtience  of  the  purchase, 
or  to  which  he  had  been  subjected,  either  in  op- 
posing the  application  for  a  resale,  or  in  inves- 
tigating the  title  to  the  premises.  Duncan  and 
a&en^  TVcM/eef, r.Doddand  others^  8  Peige,  99. 

1014.  It  is  a  sufficient  ground  to  authorize 
a  sale  of  an  infant's  property,  that  it  is  held  in 
common  with  adults,  and  that  the  vahie  of  the 
estate  is  small,  in  comparison  with  the  expense 
of  a  partition  suit,  to  which  it  must  otherwise 
be  suEJected.  In  the  matter  of  0.  and  E.  Cong' 
ddnt  iffante^  3  Paige,  666. 

1015.  Altiiough  a  husband,  cannot  be  appoint- 
ed guardian  to  sell  the  e0tatot>f  his  infant  wife. 
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yet  a  thiid  jpeiBon  may  be  appointed,  with  the 
«*4>iifleDt  of  the  husband,  to  join  with  him  in 
the  sale.  In  ike  maUer  ^  Laming^  3  Paige, 
265. 

1016.  A  petition  to  sell  the  real  estate  of  in- 
fants must  be  in  the  fbnn  prescribed  by  Uie 
156th  rule  ;>  and  the  master  should' not  act  upon 
the  petition  unless  it  is  in  the  proper  form,  as 
required  by  the  rule*    Ihid. 

1017.  llie  master  to  whom  the  petition  is 
presented  should  ascertain  the  ages  of  iAie  in- 
fants, and  theactual  ralue  of  the  estate  proposed 
to  be  sold;  and  he  should  also  ascertain  and 
eertifjr  what  is  the  requisite  sum  in  which  the 
security  to  each  infant  should  be  given,  accoid- 
ing  to  the  157th  rule.    Ibid. 

1018.  The  master  to  whom^a  petition  for  Ae 
sale  of  an  infant's  estate-  is  referred  should 
briefly  report  the  result  of  his  inquiries,  sod  a 
statement  of  the  ffljcis,  either  by  a  reference  to 
the  petition  or  otherwise ;  and  he.  should  not 
take  down  and  vetum  to  the  Court  the  testi- 
mony at  length.  In  the  maiter  of  Morreli^  4 
Paige,  44. 

1019.  The  master  should  not  lely  upon  the 
petition  as  the  eridence  of  the  facts  he  isi  di- 

,  rected  to  ascelrtain  and  certify  to  the  Court ;  but 
he  should  examine  witnesses  as  to  these  facts. 
Ibid. 


XXVI.  INJUNCTION. 

A.  In  what  dues  granUd^  mid  agmimi'Ufkem, 

B.  7b  ftay  toaite  or  trapam. 

C.  7b  $tay  proeeedinga  mt  ktw. 

D.  InfunUionfir  ot&r  putjMtM. 

£.  Whm  diawhid,  ioniinued^  fit  ttmtw^L 

F.  Whtn  made  perpetuaL 

6.  Breaeh  ef  injumetion* 

H.  SalepefUUng^aninf4uiai<m* 

A.  In  vfkai  caaee  granted^  and  againei  luAom. 

1021.  Where  there  is  an  unlawful  diversion 
of  a  stream  of  water  from  the  mills  and  hy- 
draulic works  of  a  purty,  it  is  a  proper  case  for 
the  allowance  ef  a  preliminafy  injunction,  ^s 
the  injury  if  persisted  in  might  be  ineparable. 
Case  T.  HaigM,  3  Wend.  632. 

1022.  Where  to  a  bill  in  Chaneeiy,  charging 
that  certain  goods  were  sold  at  aueiitm^  to  be 
paid  for  in  approved  endorsed  notes  at  six 
months,  and  tfakt  such  goods  were  delivered  to 
the  buyer,  in  purattanee  tfa  utage  existing  in 
the  city  of  New  York,  to  driver  them  when 
called  for,  and  aAerwards  to  call  fbr  the  notes 
to  be  given  in  security  for  the  payment  of  Ae 
goods,  averring  such  delivery  to  be  ajnditi<mal  i 
the  defendant  answered,  denyinff  the  purchase 
upon  the  terms  stated  in  the  bill,  and  alleging 
that  the  goods  were  bought  under  a  special  agree' 
meni^  by  which  he  was  at  liberty  to  SMtle  for 
each  puichases  as  he  should  moke  at  the  auc- 
tion sales  of  the  complainants,  in  the  notes  of 
his  customers  endorsed  by  himself,  at  such 
jeasonable  time  after  the  purcheses  as-should 
suit  his  convenience,  |ind  insisting  that  the  de- 
livery of  the  goods  to  him  woe  o&so/ufe,  and  that 
111*  "omplainantB  had  no, lien}  il  woe  AeAt^  that 


the  delivery  of  this  goods  was  absolute,  and 
that  the  complainants  were  not  entitled  to  sn 
injvndiony  staying  the  proceeds  of  the  sales  of 
the  goods  in  the  hands  ef  an  assignee  nader  a 
voluntary  assignment,  executed  wiihia  ten  daf$ 
after  the  sale,  for  the  benefit  of  certain  favonred 
creditoiB  of  the  awignors.  Iktmm  v.  ffone^  8 
Wend.  247.      ■ 

1023.  On  a  sale  of  mortgaged  premises,  if 
a  defendant  in  possession  will  not,  on  being 
shown  the  maater^a  deed,  driver  them  up,  sa 
order  may  be  taken  tequiring  him  to  deliver 
possession ;  and  on  disobedience  of*  that  order, 
an  injunction  may  iasue*  Ludlow  i.Lamng^ 
1  Hopk.  231. 

1024.  The  writ  of  injunction  is  used  only  for 
the  protecdon  of  rights  which  ate  clear,  or  tt 
least  free  from  reasonabla  doubt.  Smrtoden  v. 
Nook,  i  Hopk.  347. 

1025*  A  preliminavy  tninnction  before  answcc 
rests  in  the  discretion  of  the  Court,  aad  oa^t 
not  to  be  granted  unless  the  injury  is  pressisg 
and  the  delay  dangerous.  The  New  Yari 
Printing  and  Dying  EeiaUi^ment  v.  FUek,  1 
Paige  97. 

1026.  It  will  not  be  granted  to  leatnin  a 
party  from  running  a  steamboat' and  landing 
their  passengers  at  the  dock  of  anotiier.    IbU. 

1027.  Wherever  the  Court  of  Cbancerv  has 
power  to  make  an  order  in  conaeqnenee  tf  pos- 
sessing jurisdiction  ovoc  the  subject-matter  <i 
the  suii  or  proceeding,  and  whicli  a  peison  is 
bound  to  obc^,  inconseiwence  of  his  bemg  either 
actually  or  constructively  a  party  to  the  suit,  it 
may  embrce  obedience  to  auch  order  by  the  pro- 
cess of  injunction  founded'  upon  a  petraea 
merely,  although  no  bill  has  b^n  filied  ^phxt 
such  person.  M  ike  matkr  tfHtmivp^  2  Paige, 
^17. 

1028.  The  filing  of  the  petationin  sneh  casM 
is  n  Bubalitaie  fbr  a  biH,  and  is  a  substantisl 
eomplianee  withth* Blatiite..<2  R.  L.  17i,  see.^ 
71.)    Ibid.   . 

1029.  The  provision t>fihe  abtnte  prohilutinff 
the  issuing  of  an  injunction  untU  the  biU  la  filed 
reUitea  on^  to  those  esses  where  the  Court  ob- 
tains its  jurisdiction  of  the  cause  in  no  odisr 
way  than  1^  a  proceeding  by  bilU .  /Mi 

1030.  Where  the  bill  was  dismissed  by  a 
vioe-chtecellar,  and  an  appeal  was  entered  from 
that  decree,  but  the  sul^ect-matter  of  the  soit 
was  sold  intermediate  the  entering  of  the  decree 
and  the  appeal,  the  chancellor  rmsed  to  grut 
an  injunction  against  the  purchaser,  who  ans 
not  a  pazty  to  tM  suit,  on  petition  t  but  bennis- 
sion  waa  given  to/ile  a  supplemental  bill  before 
the  chanc^lor,  and  to  move  ibr  an  ii^Hnctioa 
thereon  against  the  purdiaser.  Mloon^fed  v. 
Bnowden  mid  aikete^  2  Paige,  355.  , 

1031.  It.  is  not  the  p^raetlce  to  allow  sn  in- 
junction affecting  th«  rights  of  a  party  who  has 
appeared,  on  ah  ex  parte  application  to -the  Ceoit 
on  a  supplemental  bill ;  but  regular  notice  of  the 
anplieation  ahould  be  given  to   aueh  par^* 

1032.  If  a  temporaiy  injunction  is  neeesssiy 
to  prevent  irreparable  mjury  before  regsliKr  no- 
Ciee.of  ,the  appKcatibn  (or  a  geneinl  iiyUBction 
can  be  given,  the  Court  will  gmnt  san  order  to 
show  eause,  and  allow  sneh  temporajgr  iii|vnD> 
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4ioB  m  Um  mean  tiaie;  but  the  temporaiy  in- 
junetaoo  fallsy  of  eoane^  if  the  order  to  ihow 
cauee  is  not  made  absolute.    Ibid, 

1033.  Wbenerer  the  injoiiction  will  probably 
produce  a  serious  loss  or  damage  to  the  defend- 
ant, by  the  suspension  of  the  proeeedings  en- 
Jotoedy  the  officer  allowing  the  injunction  should 
require  secoritj  frodi  the  complainant,  under  the 
last  eUuse  of  the  thirtj-fi^t  rule,  to  pay  such 
damage ;  or  he  should,  at  leasts  take  the  oom- 

?latiiaai*s  own  bond*      SulUvtm  t,  Judakj  4 
'aige,  444, 

1034.  Where  a  bill  is  filed  against  sereral 
joint  plaintifi  in  a  suit  at  law,  to  stay  the  pro- 
ceedioffs  there,  it  will  be  sufficient  to  stay  the 
proceedings  if  the  injunction  is  served  on  the 
attorney  and  on  one  ,of  the  joint  piaintiffo, 
although  it  is  not  serred  on  all ;  but  the  Mubpof 
fta  must  be  aerred  on  each  defendant,  unless  he 
elects  to  appear  Toluptarily.-  &«6or  y.  JSeu^  5 
Paige,  88. 

10^5.  Tlie  G^urt  will  not  grant  a  preliminary 
injunction  to  stay  the  defendant  from  selling  the 
compiainant*s  farm  upon  execution,  where  the 
bill  alleges  thai  the  judgment  is  not  a  legal  lien 
on  the  premises ;  as  «  notice  of  the  pendency 
of  the  suit,  filed  in  the  clerk's  office,  is  air  that 
is  necessary  to  make  any  deoree*  which  may  be 
obtained  in  the  cause  binding  upon  fte  purchaser 
under  the  execution.   Oifrome  v.  2l^ibr,*d  Paige, 

B.  7b  siay  watU  cr  trt9po$$k 

1036.  Iijnnctioii'  to  stay  w^te  will  not  be 
eoatiBned  where  the  complainaAt's  title  is  de- 
nied, especially  if  there  has  been  delay  and 
neffUffeoce  in  trying  the  title  at  law.  Higgint 
y.  B^nwdj  1  Hopk.  343. 

1087.  An  injunction  will  lie  to  restrain  tres- 
passes in  order  to  quiet  the  possession,  or  where 
there  is  danger  or  irreparable  mischief,  or  the 
yalue  of  the  Inheritance  is  put  in  jeopardy. 
Tks  New  York  Printing  and  Dying  EmMU^ 
mead  r.  FUek^  1  Paige,  97. 

1(138.  The  Court  does  not  interfere  to  prevent 
a  mere  trespass,  unless  the  complainant  hai 
been  is  the  ^noas  nndli^rbed  enjoymeut  of 
the  property,  under  claim  of  rights  or  where, 
firom  the  iraesponsihiUty  of  the  defendants,  or 
otherwise,  the  complainant  could  not  obtain  re- 
lief at  law.  Hart  y.  Maryor^  ^€.  of  Albany^  3 
Paige,  913. 

1039.  Wheare  the  right  of  a  party  is  doubtful, 
the  Cowt  will  not  grant  an.  injunction  to  pre- 
yent  an  illegal  interference  with  such  right, 
until  It  is  established  at  law.    Ihid. 

1010.  The  Court  of  Chancery  interferes  only 
to  preyent  future  waste ;  except  in  cases  where 
there  are  some  special  grounds  for  equitable 
interfersoee  as  to  waste  already  committed. 
Windiip  y.  Pitt9^  3  Paige,  959. 

1011.  In  ordinary  cases,  the  account  for 
waste  already  committed  is  merely  incidental  to 
the  relief  by  injunction  a^rainst  future  waste, 
and  is  direeted  upon  the  principle  of  prsyenting 
a  useless  multiplication  of  suits,    itnd, 

1IU9.  It  is  not  waste  for  a  tenant  to  erect  a 
new  edifice  upon  the  'denxised  premises,  pro- 
vided H  can  be  done  without  destroying  or  ma- 
terially injoiiAg  the  bttlkiinga  or  other  improve- 
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ments  already  existing  hereon.  But  the  tenant 
has  no  ri^ht  to  take  down  valuable  buildings,  or 
to  make  improvements  or  alterations  which  will 
materially  and  permanently  chan||e  the  nature 
of  the  property,  so  as  to  render  it  imposaible 
for  him  to  restore  the  same  premises,  substan- 
tially, at  the  expiration  of  the  term.    Ihid^ 

1043.  The  ancient  doctrines  of  the  common 
law  in  relation  to  waste  have  been  relaxed  in 
favour  of  modem  tenancies,  particularly  as  to 
buildings  erected  for  the  purposes  of  trade  and 
manufacture.    Ihid* 

C.  7^  ^ayjfroceedingi  at'Utw, 

1044.  Where  a  bill  is  filed  to  restrain  prp- 
ceedings  on  a  judgment  recovered  at  law,  the 
Court  will  not  require  the  complainant  to  bring 

.tha  amount  of  the  judgment  into  Court,  unless 
it  is  shown  tiiere  is  danger  of  the  eomplainanVa 
insolvency.  Rogeri  y.  Jnofer*  et  al,  1  Paige,  496. 

1045.  An  officer  out  of  Court  has  no  right  to 
allow  an  injunction  to  stay  proceedings  under  a 
decree.  Dyekman  and  M* Chain  v.  Atmoehan 
mnd  atUri^  9  Paige,  96* 

1046.  Upon  an  application  under  the  statute 
(9  R«  L.  110,  sec  61.)  to  rectify  certain  irregu- 
larities in  the  sale  of  real  ^estate  made  by  ^n 
administratrix  under  an  order  of  a  surrogate,  it 
wai  Meld^  that  an  injunction  to  stay  proc^dings 
at  law  could  not  be  granted  until  the. report  of 
thcmaster  came  in  as  to  the  facts,  and  the  namues 
and  residences  of  the  persons  entitled  to  the  es- 
4ate  as  heirs  or  devisees,  or  as  persons  claiming 
under  them*  /a  UU  nuttter  rf  nemiup^  9  Paige, 
316. 

•  1047'  Upon  the  appearance  of  the  parties  en- 
titled to  the  estate,  a  temporary  injunction  ma^ 
be  granted  to  stay  the  proceedings  at  law  until 
the  question  as  to  the  fairness  of  the  surrogate's 
Wile  is  determined  by  the  Court ;  and  a  refer- 
ence will  be  made  to  a  master  to  examine  the 
witnesses  as.  to  this  point.    J  bid, 

1048.  A  master,  has  no  authority  to  allow  an 
injunction  to  stay  proceedings  at  law  after  judg^ 
ment,  except  unon  the  terms  prescribed  by  the 
statute ;  and  it  the  injunction  has  been  issued 
■without  depositing  the  amount  of  the  judgment, 
and  giving  the  bond  as  required  by  the  statute, 
it  wul  be  set  aside  for  irregularitv.  8.  and  /• 
F.  Jenkim  v.  Wildt  and  otken^  9  Paige,  394. 

1049.  If  the  suit  at  law  is  .not  at.  issue,  the 
master  should  direct  the  provision  directed  by 
the  thirty-third  rule  to  be  mserted  in  the  injuao* 
tion,  unless  the  injunctbn  is  founded  on  a  mero 
bill  of  discovery.    Ibid, 

1050.  If  issue  has  been  joined  in  a  suit  at 
law,  the  master  should  take  the  bond  and  secu- 
rity, as  directed  by  the  statute  in  such  cases, 
and  direct  that  it  be  filed  with  the  proper  officer, 
before  the  issuing  of  the  injunction.    Ibid. 

1051.  Where  there  has  been  a  verdict,  the 
master  should  ascertain  and  direct  the  amount 
to  be  deposited ;  and  if  a  judgment  has  been 
obtained,  he  should  not  only  direct  the  amount 
of  the  judgment  to  be  deposited,  but  ahouM 
also  take  ^  bond  and  security  to  answer  the  da- 
mages and  costs,  in  case  the  injunction  ahould 
be  dissolved.    IbidL  . 

1059.  None  but  the  Court  after  yeidict  or 
judgment  can  dispense  with  the  actual  depysit 
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of  the  debt  and  costs  before  tbe  issuing  of  the 
injunction.    IM. 

1053.  If  the  regrister  or  clerk  dtsebrers  that 
the  statute  relatiye  to  injunctions^  has  not  been 
complied  with  by  the  injunction  ma6ter>  he 
should  not  issue  the  process  without  the  special 
directions  of  the  Court.    Ibid, 

1054.  Where  a  number  of  j)er8ons,  claiming 
to  hare  a  title  to  property  which  was  in  litiga- 
tion, entered  into  an  agreement,  and  serenuly 
advanced  money  to  ca^  on  the  liti|ratton,  and 
some  of  them  aiterwards  brought  sints  at  law  to 
recoTcr  back  the  moneys  So  paid,  the  Court,  re- 
fused to  sustain  an  injunction  to  stay  the  pro- 
ceedings at  law.  T^licr  y.  Van  Demen^Z  raige,  33. 

1055.  No  iniunction  can  be  granted  to  stay  a 
suit  at  law,  unless  the  complainant  states  in  his 
bill  tbe  situation  of  the  suit,  as  required  by  the 
thirty-third  rule.    Ibid, 

1056.  Where  there  was  an  expvess  agreement 
between  the  lessee  and  the  a?ent  of  thd  lessor, 
that  the  rent  should  cease  if  me  building  leased 
should  be  easttaily  ^lestxoyed,  and  that  a  stipu- 
lation to  that  effect  should  be  inserted  in  die 
lease,  but  which  stipulation  was  inadyertently 
omitted,  and  the  premises  were  afterwards  ac- 
cidentally burned,  the  lessor  was  perpetually  en- 
joined from  prosecuting  any  suit'  or  proceeding, 
for  the  recoyery  of  rent  which  accrued  subse- 
quent to  the  destruction  of  the  premises ;  and  the 
lease  was  decreed  to  be  giyen  tip  and  cancelled. 
Gatei  r,  Greeuj  4  Paige,  955.' 

1057.  If  a  person  institutes  tf  suit  in  the  name 
of  another  without  his  consent,  and  without  any 
lesal  or  equitable  nght  to  do  so,  the  person  in 
whose  name  the  suit  is  thus  instituted  is  entitled 
to  haye  the  proceeding  stayed,  upon  application 
to  the  appropriate  tribunal.  In  the  rmaiter  tf 
J&m'tt,5Pjuge,  125. 

1058.  A  proceeding  by  scire  ftteia$,  by  the  ex- 
ecutors of  a  deceased  plaintiff,  to  reyiye  a  judg- 
ment abated  by  his  death,  is  a  proceeding  in  the 
same  suit  or  action  in  which  the  judgment  was 
recoyered.  And  to  obtain  an  injunction  to  stay 
the  executors  from  proceeding  upon  such  ^re 
faeioM,  the  complainant  must  deposit  the  amount 
of  the  judgment,  or  giye  security^  for  &e  pay- 
ment thereof,  according  to  the  statute.  Dieiiey 
Y.  Craig^  6  Paige,  383. 

D«  Injunction  for  other  parposea, 

1059.  Upon  application  for  an  injunction 
against  a  bank,  under  the  act  of  the  Sl-st  day 
of  April,  1895,  concerning'  fVaudulent  bank- 
ruptcies by  incorporated  companies,  the  proof 
may  be  summary.  Attomey^general  y.  Bank  cf 
Chenango^  1  Hopk.  596.  ^ 

1060.  An  afiiaayit  of  the  complainant,  that  he 
belieye  his  statement  of  the  acts  or  defaults  of 
the  bank  to  be  true,  is  not  sufficient  proof.  Ibid, 

1061.  Where  hydraulic  works  are  erected  dn 
both  banks,  the  pwners  of  the  works  are  each 
entitled  to  an  equal  share' of  the  water.  If  the 
owner  of  the  mills  on  either  side  attempts  to 
depriye  the  other  of  the  use  of  hts  share  of  the 
water,  of  which  he  has  been  in  the>quiet  enjoy- 
ment, and  thus  to  destroy' his  mills,  a  pielimi- 
naiy  iniunction  will  be  mnted,  as  -die  injury 
might  be  hrreparable.  Arthur  and  Wright  y. 
'^•-!  and  Harwoodi  I  Paig«^  447. 


1063.  An  injunction  to  restrain  the  cerpcn 
tion  of  the  city  of  New  York  from  opening  a 
street  will  not  be  gra^ited,  unless  it  it  shown 
by  the  complainant^  bill  that,  the  proceedings 
are  roid,  or  that  there  is  some  partirukr  act  of 
fraud,  or  prima  facte  eyidence  of  coimption  on 
the  part  of  the  corporation,  disiiiictly  stated  in 
the  bill,  fand  positively  sworn  to  by  the  com- 
plainant.   Chan^n  'y»  Mayor^  jf'c.  of  New  York^ 

3  Paige,  673. 

-  . 

E.  When  dinohoed^  continued^  or  renewed, 

1063.  An  injunction  which  had  been  ordered 
by  the  master  was  dissolyed,  the  remedy  being  at 
law,  &c.     Davis  y.  Dekh/n^  1  Hopk. '135. 

1064.'  An  injunction  ought  not  to  issue  <x 
parte  to  transfer  possession  from  one  to  another. 
Ibid,  ;         • 

1065.  An  answer  denying  all*  knowledge  asd 
belief  of  the  alleged  fraud  is  ntft  sufficient 
whereon  to  dissolve  ah^injunction  against  eject- 
ments prosecuted  on  such  deed.  Apthdrpt  v. 
Comstochy  1  Tiopk.  143.       '    _' 

1066.  An  injunction  is,  in  such  case,  propei)y 
auxiHai^  to  the  relief  sought,  as  Uiis  Conn 
takes  the  whole  controversy  into  its  own  hands, 
to  prevent  double  litigation,  ^nd  give  more 
effectual  relief  dnin  c|ui  oe  done  at  law.    Ibii, 

1067.  Where  the  complainant  suffered  three 
years  to  elapse  without  compelling  an  ansver 
from  one  of  several  defendants,  and  .the  dther 
defmdants,  in  their  answer,  charged  collusion 
between  the'complainant  and  the  defendant  who 
had  not  answered ;  it  was  hetd^  that  under  such 
circumstances,  the  fact'that  all  the  defendants 
had^not  "answered  could  not  be  urged  as  an  ob- 
jection to  the  dissdution  of  an  injunction,  un- 
less the  complainant  denied  f^Mni  affidavit  sll 
collusion,  ana  stated  sufficient  reasons  for  not 
compelling  an  answer  from  all  the  defendants. 
Ward  ▼:  fan  Bokkeien^  4  Paige,  100. 

1068.  An  injunction  on  coining  In  of  tiie  an- 
swer will  not  be  dissolved,  unless  the  defendants 
positively  deny  all  the  equity  of  the  bill.  A 
denial  frdm  information  and  belief  is  not  suffi- 
cient.   Ibid, 

1069.  The  answers  of  allfhe  defendants  in  a 
suit  must  be  perfected  before  an  injunction  wili 
be  dissolved,  provided  all  the  defendants  are 
implicate^  id  the  same  cha^rge,  and  the  com- 
plainant has  taken  the  requisite  steps  to  compel 
Uie  answers.  Nobh  and  others  y.  Wibon^  and 
orA«rf,  1  Paige,  164. 

1070.  And  where  excepitieiis  to  the  answer 
of  one  of  the  defendants  are  submitted  to,  if  the 
exceptions  go  to  the  merits,  an  injunction  will 
not  be  dissolved.    Ibid, 

1071.  The  same  rule  holds  where  the  excep- 
tions are  allowed  by  the*  master.    Ibid, 

1079.  If  the  exceptions  to  the  answer  have 
not  been  submitted  to  by  the  defendants,  nor  al- 
lowed by  the  master,  ^e  Court  will  look  into 
them  to  see  they  are  not  frivolous.    Ibid, 

1073.  If  frivolous,  they  will  furnish  an  ob- 
jection to  a  motion  to  dissolve  an  injnnctiei.. 
Ibid, 

1^4.  On  a  motion  to  dissolve^n  injunction, 
the  Court  will  not  listen  to  an  objeetlon  of  mis- 
joinder of  eomnlainants,  where  the  merits  of  the 
ces^  are  clearly  against  the  defisndant.     TU 


CHANC£RY.*Ji»/ime/2iMi. 


183 


TradeamanUBtuAwidCSkemicalBankY.MtrrUt^ 
1  Paige,  303. 

1075.  A  defendant  cannot  obfect  that  another 
person,  not  a  party  to  the  Bait,  ia  zhut  enjoined. 
Ibid. 

1076.  If  such  a  person  'makes  a  proper  ap- 
plication, the  Court  will  discharge  the  injunc- 
tion, 80  £eir  as  it  affects  his  interest.    Ibi4* 

1077.  An  injnnction  against  «  corporation 
cannot  be  dissolved  on  bill  and  answer,  unless 
the  answer  is  duly  yerified  hy  the  oath  of  some 
of  the  corporators  who  are  acquainted  With  the 
facta  stated  therein.  The  Jf\tllon  Bank  ir. 
y.  Y.  and  Sharon  CafuU  Otmpamy.  and  dhen^  I 
Paige,  31 K 

1078.  An  injunetion  will  not  be  ainendid, 
unless  the  proposed  amendments  are  distinctly 
stated  to  the  Conrt,  and  rerified  by  the  oath  of 
the  complainant ;  nor  unless  a  sufficient  excuse 
is  rendered  for  not  incorporating  them  in  the. 
erigiiial  bill.    Modganr.  Bodgen^  1  Paige*  434. 

1079..  The  applicati<m  to  amend  must  be 
made  as  soon  as  the  neeessity  of  Uie  amendment 
is  discomed.    Ibid, 

108O.  Whne  the  etj^ity  of  an  Injunetion  bill 
is  not  charged  to  be  in  the  knowledge  of  the 
defendant,  and  die  defondant  merely  denies  all 
knowledge  and  belief  of  the  &ets  alleged  therein, 
the  ingnnction  will  net  be  disvolvec^  on  the  bill 
and  answer  akme.  Bagen  v.  Bogen  and  ^theni, 
I  Paige,  436.     > 

1061.  Where  the  injnnction  may  produce 
serioBS  injury  to  the  defendant^  if  the  .officer 
allowing  the  same  neglects  to  take  security 
froTO'tiie  eon^ainant  to  pay  iuck  damages  as 
may  be  sustuned,  the  defendant  may  apply^to 
the  Court  for  relief.  -  The  C^gu  Bridge  Chm^ 
fanyw,  Abgte  and  eihert^  2  Aige^  11$,  - . 

I06S.  It^isno  objection  tonn  application  to 
diBsolTe  an  injunction  on  biH  and  answer,  that 
a  vepUeat^  has  been  filed.  But  If  the  test!'* 
mony  has  bsfu  taken  in  tiie  cause,  the  Court 
will  mder  the  application  to  stand  over  until 
the  hesffing  on  the  merits,'  unless  special'  cir- 
enmitanees  render  delay  improper.  Gnmdin 
and  eUurt  r,  Le  Boy  and  Smithy  3.  Paige,  509. 

1083.  Where  an  injunction  (las.been  granted 
upon  a  bill  of  discovery  in  aid  of  a  detenco  at 
law,  it  is  a- matter  of.  course  lo  disaolvethe  in- 
junction as  toon  as  the  aaswer  of  the  defendant 
»  perfected^  whether  the  facts  charged  in  the 
bill  are  admitted  or  denied.  King  r.  Clarke  3 
Paige,  70.  - 

1084.  Notwlthstanduig  the  'complainant 
waives  the  necessity  of  an  answer  on  oath  from 
a  defendant,  the  answer  must  be -sworn  to-if  the 
defendant  wishes  to  move  to  diseolre  an  ipjuno- 
tien  upOn  the  bill  and  answer.  '  hougrey  y. 
Jf^pping^  4  Paige,  4. 

1(B5.  Where  the  wholeequity  of  the  bill  is  de» 
Bled,  It  is  no  answer  to  an  appltcatton  to  dissolve 
an  iojaBetiony  that  the  defendant  has  also  incor- 
porated into  his  answer  other  matters,  which  are 
scandalous,  or  otherwise  irrdevant  Livwgaion 
V.  Liringt^th  4  Paige,  111. 

1086.  Aninjunc^n  is  not  dissolved,  neither 
does  it  become  inoperative,  by  the  ahMement  of 
the  suit  in  which  it  is  issued.  Bawky  v.  Jlen- 
Mtt,  4  Paiges  163. 


1087.  If  the  suit  abates  by  the  deaith  of  the 
complainant  or  defendant,  the  party  against 
whom  the  injunction  issued,  or  his  representa- 
tives, may  have  an  order  requiring  the  com- 
plaiuakit,  or  his  repreeentatiyes,  to  revive  the 
suit  withia  a  limited  time,  or  th^t  the  injunction 
be  dissolved.    Ibid, 

1088.  Although  it  is  irregular  to  serve  an  in- 
junction upon  a  party  without  serving  him  also 
with  th^'SubjHBna  to  appear  and  answer  the 
bin,  it  is  too  late  to  ^ve  notice  of  an  applica-. 
tion  to  dissolve  the  injunction  on  that  ground 
after  a  fubpatmk  has  been  served  on  him.  &e- 
bor  V.  /£ms,  6  Paige,  8d. 

1089.  The  negfect  of  the  complainant  to  serve 
the  mtbpcDna  and  injunction .  on  some,  of  the  de- 
fendants named  in  the  bill,  is  not  a  g^und  for 
dissolving,  the  injunctton  as  to  the  defendants 
on  whom  the  service  has  been  made.    Ibid. 

1090.  In  an  injunction  cause,  if  there  has 
been  any  negligence  in  serving  the  ttc&pana, 
or  procunn|[  the  appearance  of  a  part  of  the  d^ 
fendants,  those  who  have  appeared  and  answered 
may  have  the  ityunotion  dissolved  on  their  an- 
swers alone.    Ibid, 

H)91.  It  is  nlways  a  good  answer  ^to  an  ap- 
plication tfy  dissolve  an  iojunction,  that  the 
equity  of  the  bill  upon  which  the  injunction 
rests  is  not  denied  by  the  .defendant,  idthough 
no  exceptions  have  been  filed.  fVakemanr* 
6t7/e^,.5  Paige,  113. 

1093.  It  is  not  a  valid  objection  to  an  appli- 
cation to  dissolve  an  injnnction  upon  bill  and 
answer,  that -the  personal  representatiyesof  a 
deceased  coKlelendant,-^iriio  was  jcnntly  impli« 
cated  in  the  fraod  charged  ip  the  bill,  have  not 
yet  put  in  their  answer,  unless  they  are  chargsd 
with  knowledge  of  the  fraud  of  their  testator  or 
intestate..    Ibtd^ 

.  F.  When  made  perpeivaL         — 

1093.  An  admittistrator*  who  is  applying  to 
a  surrogate  for  leave  to  sell  real  estate  in  order 
to  pay  debts,  will  bet  restrained  by  perpetual 
injunction,  where  <i  decree*  for  foreclosure  and 
sale  of  the  Saihe  premises  has  b^en  bad  in  this 
Court  and  is  in  force.  Breeport  v.  MVimeey^  I 
£dw%  561. 

G«  Breach  iff  injuneUon, 

1094.  An  injunction  is  not  waived  by  a  de- 
lay in  applying  for  an  attachment  ibr  its  viola-. 
«tion.     Dale  and  oikera^  Exeeuiore  //  Fulton^  v. 

BowepeUr  1  -Paige^  2:5,    '"  , 

1095.  Where  executors  obtained  a  decree  for 
a  pefpetuaMijunetion,  restraining  R.  from  pro- 
secuting any  action  at  lawiigainst  such  execu- 
tors^ or  other  ropresentafivcs  of  their  testator, 
for  the  recovery  ot  the  arrears  of  an  annuity ;  held^ 

.  that  the  prosecution  of  a  suit  at  law  against  the 
beir^  of  the  testator,  who  were  not  parties  to 
the  suit  in  this  Court,  to  recover  the  same  an- 
nuity, was  not  a  breach  of  tho  injunetion. 
There  is  no  privity  between  an  executor  and 
the  heir  or-devisee  of  the  land.    Ibid, 

1096.  The  breach  of  an  injunction  regularly 
issued  is  noontempt  of  the  Court ;  and  in  apro* 
needing  agsinst  a  psirty  for  such  contempt,  the 
Court  wilr  not  look  into  the  merits  of  the  caaso 
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in  which  Hb/t  iDJonetioii  iMoed.    Tie  Pecpie  t. 
SjpMing,  %  Psige,  336. 

1097.  Where  a  rait  abate*  by  the  death  of 
the  oomplahiaiit,  thoae  who  suceeed  to  his 
nghta  may  tpply  to  the  Court  to  panteha 
bieaeh  of  an  injunctioii,  eomniitted  either  before 
or  after  his  death,  aa  soon  aa  they  have  filed  a  bill 
of  renvor,  or  taken  any  other  stepa  to  seviTe  the 
tttit,  and  without  waiting  until  a  decree  of  reri* 
▼or  is  adnally  obtained.  Bawley  ▼.  Bennett^  4 
Paige,  163.  .    . 

1098.  It  it  no  answer  to- a  proceeding  as  for 
a  contempt  for  the  breaeh  or  an  iniunction,  so 
far  as  the  rights  of  the  adverse  party  aie  eon- 
eeraed,  that  the  breach  was  committed  under 
the  adrice  of  counsel,    thidi 

1090.  No  person  can  apply  to  the-  Court  to 
punish  %.  party  for  a  breach  of  an  injunction^  in 
the  nature  oi  a  ciyil  remedy,  unlesa  he  has  some 
interest  in  the  subject-matter  of  the  .injunction, 
or  has  a  ri^t  to  prosecute  for  the  breach  there^ 
o(^  except  m  the  case  of  infants,  lahatics,  &c. 
Ibid.^ 

'  1100.  Where  a  partner  is  enjoined,  in  gene- 
ral terms,  from  intermeddling  wi^  the  property 
and  effecta  of  the  Arm,  it  is  not  a  breach  of  the 
injunction  for  him  to  give  a  confession  of  judg^ 
ment  for  a  debt  bona  Jidt  dae  to  thn  creditor  of 
the-  firm^  for  the  purpose  of  enabling  such 
oreditor  to  obtain  a  preferellce  in  payineat  by 
IcTTingupon  the  partnership  effects..  M^Ortdit 
▼•  &»iMr,  4  Paige,  3^. 

1101.  A  party  will  be  in  contempt  for  a 
breateh  of  an  tiy  unction,  if  the  officer  by  whom 
the  injunction  was  allowed  acted  within  his 

g)wer8  and  jurisdiction  under  the  rules  of  the 
onrt,  altliough  it  was  enoneoasi  v  granted,  and 
ftir  an  insufficient  eauae*  Bnt  the  Coort  will 
take  into  consideration  the  fact  that  the  tnpOMv 
tion  was  erroneously  grantedf  and  without  suf- 


ficient eotttty  to  sustain  it,  in  determining  the 
sxtont  of  the  miAishment  to  be  imposed- npon 
the  party  who  nas  been  guil^of  a  breach  tbere> 
df.    SiMvan  ▼.  Jniak^  4  I^aigs,  444. 

H.  SiUt  pending  an  injunttum, 

1108.  Where  the  sh^ff  had  levied  on  perish- 
able propernr,  and  the  execution  vftm  stayed  by 
injunction,  the  chancellor  allowed  him  to  sell 
the  property,' and  pay  the  proceeds  to  the  regis- 
teff  to  abide  the  further  order  of  the  Court 
Ihaih  y.  H^nd  and  otken^  1  Paige,  339. 


XXVn.  INTEREST. 

X.  On  what  d^tif  and  in  what  ea$e$  Mered  U 

payable,  • 

B.  Irhen  foreign  interetl  ie  alhwed. 
C  Cfwrmpleinteregt  t  made  of  eanqmtation  where 

parltal  paymente  are  made  t  and  tf  usury, 

A.  On  what  dAU  ^nd  in  what  eaeee  ifdereet  i* 

paytAk. 

tl03.  By  the  course  of  this  Court,  when  a 
Mtttet^s  report  stating  a  balance  of  accounts  i» 
•Mflnned,  mtereat  is  allowed  upoa  the  sum  v^ 


ported  due  from  tlie  dale  of  &e  report    Buna 
y.  Noriim^  1  Hopk.  344. 

1104;  The  idea  of  an  equitable  rate  of  inte- 
restjess  than  the  rate  established  by  la^,  has 
never  been  adopted  in  this  state.  Uarkna  y. 
DtpeyMler^l  Hcmk.  41i{4. 

1 105.  The  aliowaaoe  of  iatfrest  on  a  judgn* 
ment  recovered  at  law  for  a  tort  is  not  a  matter 
of  coarse  under  a  decree  in  ec^uity ;  althoo^  in 
a  prepct  ease  a  Court  o£  Equity  will  direct  int^ 
rest  to  be  allowed  on  auch  judgment  Stejford 
y.  MM,  3  Paige,  100.      . 

1106.  In  aa  a^on  of  debt  at  liw  on  a  judg* 
ment  for  a  tort,  interest  may  be  recovered  by  way 
of  damagwa  for  the  detention  of  the  debt  IM, 

.1 107.  if  the  mortpgee,  aiWr-  a  sale  of  nazt  of 
the  mortgaged  premiaes,  consents  to  ao  acjoon- 
ment  of  the  sale  as  .to  die  residue  ef  |be  pn>- 
perty,  without  any  agreement  as  to  the  inierest, 
tie  must-  receive  the  money  raised  by  the  first 
sale,  an'd  will  not  be  allowed  to  claim  interest, 
on  his  whole, debt  op  to  the  time  of  the  ncdid 
sale«    Ifinore^ee  v.  Ikarray,  3  Paige,  40D. 

1108.  Upon  the  equity  of  the  atataie  allow- 
trig  interest  to  he  collected  upon  -eaecotiooi 
issued  uBiAi  judgments  rendered  on  contraett 
or  on  prior  judgments,  complainants  in  Chan- 
cery are  entitled  to  interest  upon  decreet  in 
similar  cases;  and  the  decree  should  be  ao 
drawn  aa  to  direct  thepayinent  of  inlere^  upon 
the  amount  decreed,  until  such  amonat  ia  pfid 
according  to  the  direetiona  of  the  decree,  so  that 
the  interest  may  be  levied  upon  the  eieoation. 
Byekman  y.  Parkine^  6^  Paiga,  643. 
.  1100.  Where  a  creditot'a  hill  is  to  obtain  aa> 
tisfaction  of  a  judgment  against  te  defesdant 
in  an  action  of  tttrt,  upon  which  no  intenst 
could  be  levied  upo^  the.  executioii  atlaw,  the 
loaraplainant  is  not  entitled  to  interest  id  this 
Court,  until  the  final  decree  direct  the  nay- 
ment  of  the  debt  and*  coata  out  of  the  detead* 
aat^a  property,  except  in  those  esses  where  the 
deiendaut  has  irananle&tly  assigned  ^  or  trans* 
ferred  his  pr6perty,  whieh  might  otherwisefaava 
bei^>  reached  by  an  eftecution  upon  the  jodg^ 
ment  *  Tlnd,  ^  ■ 

IIU).  As  a  genial  rale,  theCcdrt  of  Chan- 
cery doea  not  allow  interest .  on  unliquidated 
demands  or  judgments  upon  which  inlereet 
could  not  be  levied  upon  an  exeentioB  at  law. 
Ihid. 

till.  A  mere  o0er  to  pay  off  a  jtidgment, 
made  by  a.peraon  who  is  ready  to'puiehaiw  the 
property,  ia  not  a  sufficient  tender  to  the  jcd^ 
ment  ^editor  to  vary  the  runniiig  of  interest. 
Janee  r.More,  1  Edw.  638. 

B.  When  foreign  interest  i»  eHlhwe^ 

1112.  Where  a  contract  ia  made  in  referenoe 
to  the  lawa  of  ioEbthcr  country,  and  is  to  be 
performed  there,  the  interest  is  to  be  calculated 
agreeabl|^  to  the  lawa  of  ^  plaoa  wiieie  the 
contract  is  to  be  performed.  Hoaford  v.  Inehob 
andothere^  1  Paige,  990. 

1113.  As  a  general  rule»  intereat  is  payable 
according  to  the  lawa  of  the  place  where  the 
oonlraet  is  made»    Ibid* 

1114.  in  tiie  absence  ofany  agreement  ea 
the  subject,  a  debt  is  presumed  to  he  payable 
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at  muB  pliee  whflf^it  wu^tneted,  «nd  where 
the  errailor  fesides ;  end  uitefeet  u  to  be  cotn* 
pated  aeeoidiiiif  to  the  mle  allowed  bv  tfie  laws 
in  foree  at  the  place.  Stewart  mid  aiken  ▼.. 
JEtfce,  S  Paige,  604. 


C.  Cf  nmpie  ipUndi  M0<2e.  if  iantpuUUion 
tckert  pm'Hai  pajfmenU  are  amwedi  and  of 
uturym 

Ills.  Where  a  oontniet  ibr  the  sale  of  knd 
in  this  state  was' made  between  two  of  its  citi* 
sens,  one  of  whom  remoTed  to  PemuylVania, 
wfaete  the  eoatnet  was  alteiwaids  ezecatedt 
by  giving  a  deed,  and  taking. a  mortgage  ott  the 
premisest  to  secnie  the  ]iaymeiit  of  the  parchase 
anooey,  in  which  mortgage  the*  New  York  rate 
<»f  interest  was  resenred;  which- *wa8  mater 
thaa  thai  of  Pennsylvania ;  it  wa»  keld^  that  the 
gvmg^  the  deed  and  taking  the  mortgage  was 
only  a  consummation  of  the  otiginal  contract 
anade  in  this  state,  and  that  the  mortgage  was 
Bot  void  for  usury.  Horfard  ▼.  NuhSa  and 
aiJkera,  I  Paige,  d90. 

111^  Wlwther  a  contract,  made  in  tht^  state 
Ibr  -Ibe  nle  of  lands  in  anothef  state  upon 
ctedift,  reserving  intereat  at  the  legal  rate  of  the 
stale  wheae  the  lands  arr  situated,  would  be 
▼Old  if  the  nteof  interest  exceeded  that  allowed 
by  our  kwsl    ijumre.    Ihid. 

ltI7.  Whece  «  paity .corner  tp  Chancery  to 
avoid  m  umiriouQ  eom^ct,  he  must  consent  to 
pay  the  saw  actually  loaned,  with  interest,  or 
the  Court  will  not  grant  htm  any  relief.  FSdUtn 
Bank  w.Beaek^l  Paige,  499. 

1 1 18.  And  where  the  prooft  in  a  cause  are 
legulariy  closed,  the  Court  will  not  open  them 
to  enable  the  defendant  td  re-examine  a  witness, 
in  ordes  to  establish  the  usury,  unless  he  agrees 
to  pay  the  sum  actually  lent.    Ibid* 

11 19.  8o  the  Cotut  wiA  not  allow  an  answer 
to  be  amended  ibr  the  purpose  of  setting  up  a 
defienee  of  usury,  unleas  the~  defendant  consents. 
to  par  the  amount  eonitabljr  due.    Ibid, 

1190.  Where  M.,  being  in  embarrassed  eir- 
camstaaees,  and  pressed  with  executions  against 
him,  applied  to  8.  for  a  loan  of  $800,  mid  8. 
lefueea  the  loan,  unless  M •  would  consent  to 
puichaee  firom  him  one  hundred  and  twenty-four 
acre*  of  wild  land,  at  $550,  which  was  much 
shore  its  real  value,  «ind  M •  finally  accepted 
this  proposition,  and  grave  8*  a  bond  and  mort- 
gage for  $1350,  payable  in  twelve  equal,  annual 
iaetalmeats,  with  annual  intneat;  il  nxu  held, 
thai  this  loan  was  usurious.  Morgan  v.  Seken' 
merbarth  1  P^ge,  644« 

1191.  A  party  who  comes  to  Chancery  for 
relief  against  a  usurious  cbntFBCt  must  pay  or 
offer  to  pay  the  amouut  actually  doe,  bewre  he 
will  be  entitled  to  an  tojunetiou  to  restrain  pro* 
eeedincs  at  law,  or  to  an  answer  as  to  the 
alibied  usoiy.    Ibid, 

1 199.  But  if  the  defendant  puts  in  his  an- 
swer without  making  this  objection,  the  Court 
will  not  aflerwards  dissolve  the  injunction,  if 
the  eomplaiaant  is  atill  willing  to  pay  the 
amoaat  actually  doe.    Ibid. 

1123.  Wherei  npon  a  loan  of  mon^,  a  pre- 
nuam  or  pn>fit  beyond  the  legal  rate  of  interest 
is  eidwr  direcdy  er  indirecuy  aeeured  to  the 
lendec,  the  lomt  will  be  usurious,  unless  it  ia 


attended  by  some  eontingeni  cinmnMnees 
which  subject  the  money  lent  to  evident  hasard. 
(hihn  ■  V.  Dunham  and  Wiadsworth^  9  Paige, 
967. 

.1194.  A  mere  nominal  contingency,  attended 
by  no  real  haaard  of  the  principal  of  the  monoT 
len^  will  not  dtvest  the  transaction  of  its  usun- 
otts' characters    Ibid. 

1195.  The  ordinary  risk  of  the  death  or  in- 
solvency of  the  borrower  is  not  such  a  hazard 
of  the  money  lent  as  will  authorize  the  lender 
to  reserve  a  profit  on  the  loan  beyond  the  legal 
rate  of  interest.    Ibid* 

1196.  If  there  is  a  negotiation  for  a  loan  or 
advance  of  money,  and  the  borrower  agrees  to 
return  the  amount  advanced  at  all  events,  it  is 
a  contract  of  lending  within  the  meaning  of  the 
statute  against  usury;  and  if  a*  profit  oeyond 
the  legal  rate  of  intereet  is  reserved  or  agreed 
to  be  paid,  the  contract  is  usurious;    Ibid  - 

1197.  In  the  absence  of  any  agreement,  a 
creditor  receiving  a  partial  payment  of  a  debt 
has  the  right  of  applyinj^  it  first  to  the  satisfac- 
tion of  the  intereat  then  dtie,  before  it  is  applied 
to  the  discharge  of  any  part  of  the  principal*. 
Hart  and  othen  y,  Dewey  and  ofhenj2  Paige, 
907* 

ri28.  Merchants  can^  by  agreement,  pre- 
scribe the  mode  of  charging  and  crediting  inte- 
rest upon  the  several  items  in  running  accounta 
between  them,  provided  the  inode  adopted  is 
not  intended  to  be,  and  is  not  in  fact,  a  cover 
forusury^   -Ibid, 

*  1199.  Under  the  provisions  of  the  revised 
statutes,  it  is  not  neceessMry  for  a  complainant 
who  applies  to  this  Court  for  relief  against  a 
usurious  contract,  either  to  pay  or  to  oflfer  to  pay 
the  principal  or  the  interest  of  the  money  actually 
loaned ;  provided  the  answer  of  the  defendant 
on  oath  is  waited  by  the  bilL  Livingaion  v* 
Harriet  3  Paige,  598. 

1130.  The  complainant  cannot  call  upon  a 
defendant  for  a  discovery  as  to  the  usury 
charged  in  the  bill,  unlese  he  pays  or  offers  to 

{>ay  the  amount  equitably  due,  exclusive  of  the 
egal  interest.    Ibid, 

1131.  Where  the  holdet  <if  a  mortgage 
against  D.,  which  wto  not  yet  due,  offer^  to 
make  a  large  discount  if  payment  should  be 
made  immMiatdy,and.D«,  hot  being  able  to 
procure  the  monev  himself^  agreed  with  the 
complainant  that,  ha  should  raise  the  amount, 
and  take  an  assignment  of  the  mortgage  to 
himself,  and  should  hav6  a  part  of  the  diacount 
for  his  servicea  in  obtaining  the  money ;  heU 
that  such  agreement  was  not  usurious,  and  that 
a  mortgage  subsequently  given  to  D.,  which 
incladiMi  the  complainant^s  share  of  such  dis- 
count, was  imlid.  Vroam  v.  DUmaM^4  Paige,  596. 

1132.  If  the  security  upon  which  a  suit  is 
instituted  is  a  mortga^  or  other  specialty,  the 
defendant  cannot  avail  himself  to  a  defence  of 
usury,  under  a  general  answer,  denying  the 
complainant^s  right,  as  claimed  by  the  bill. 
But  the  defence  of  usury  must  be  distincdy  set 
up  in  the  plea  or  answer  of  the  defendant,  and 
the  terms  of  the  nsurions  oootrset  must  be  dis- 
tinctly and  correctly  set  out.  The  proof  must 
also  eorrdspond  with  the  allegations  in  the  plea 
or  answer.    Ibid, 
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CUASCBRY.^^udgment. 


113S.  The  owner  of  the  premites,  against 
whioh  a  nsuriooa  mortgage  is  sttempted  to  be 
enfoiced  in  the  Court  of  Chancery,  must  him- 
self set  up  the  defence  of  usury  in  hw  answer. 
He  cannot  arail  himself  of  a  defience  setup  in 
the  answer  of  a  co«defendant  from  whom  he  pur^ 
chased,  who  hss  no  interest  in  or  lien  upon  the 
mortgaged  premises,  and  who  is  not  a  necessary 
party  to  tlie  suii.    /Mtf* 

1134.  A  promissory  note,  payable  one  year 
after  date,  withinterest  to  be  paid  ouarter^yearly, 
is  Taltd.    Mawry  ▼•  Biakop^  6  Paige,  98. 

1135.  The  making  of  >tiie  interest  on  a  loan 
of  money  payabls  semi-«nnuall¥  or  quarter- 
yearly,  and  oefore  the  principal  loan  becomes 
due,  does  not  render  the  security  taken  on  such 
loan  usurious.    /M. 

1 136.  An  agreement  to  pay  interest  upon  the 
interest  which  may  thereaner  accrue  cannot  be 
enforced,  althoogh  it  does  not  render  the.  con- 
tract for  the  loan  usnrions;  t>ut  an  agreemeilt 
to  pay  interest  on  arrears  of  interest  wmch  hsTc 
already  become  due  is  valid.  And  if  compound 
interest  is  yoluntarily  paid  by  the  debtor,  it  can- 
not be  recoTered  back,    Mna. 


XXVIII.  JUDGIdENT. 

A.  ^rfority  ani  Htn  cfjuigihenlM  and  exeetdiam, 

B.  When  a  judgment  may  bt-  impeaeked  or  in' 

quirtdinto,  •    '  *  - 

A.  Priority  and  Uen  afjudgmenU  and^xetutiona* 

« 

1137,  In  Chancery,  a  judement  recorered  in 
a  Court  of  law  is  considered  as  binding  upon 
the  real  parties  in  the  suit,  al^ough  not  tl^e 
nominal  parties  on  the  recoid.  SmUkgate  r. 
Mani turnery i  X  Paige,  41.     ' 

1  13jB.  And  if  a  purchaser  under  the  judgment 
has  notice  of  the  equitable  title- before  his  pnr^ 
chase  and  the  actual  paynient  of  the  money,  he 
cannot  protect  himself  as  a  botia  fide  purchaser. 
Jbid. 

1139.  A  parmebt  on  a  Judgment  discharge** 
the  lien  on  the  land  to  the  extent  of  the'pa3rment ; 
and  the  lien  cannot  be  restored  by  any  silbse- 
qoent  agreement  between  the  parties.  Jk  La 
Vergne  ▼.  Everttonand  others^  1  Paige,  181. 

1140.  A  judgment  is  not  a  speetire  lieu  upon 
the  real  estate  of  the  debtor.  Hogere  and  o(aer$ 
T.  Rogen  and  ofhere^  I  Paige,  188. 

1141.  >yhere  certain ,  lands  upon  which  a 
judgment  is  a  lien  are  advertised  for  sale  undet 
such  judgment,  part  of  which  lands  have  been 
previously  sold  by  the  debtor^  and  there  are 
other  lands  of  the  debtor  unsold,  but  the  lien  of 
the  judgment  would  empire  before  such  other 
lands  could  be  advertised  and  sold,  the  owner 
of  the  judgment  in  such  case  would  not  be  bound, 
upon  the  requisition  of  the  purchaser  from  tfie 
debtor,  to  abandon  the  sale  oi  the  lands  so  adver- 
tised.    Jame9ir*HiMatd  and  oAen,  T  Paige, 

1143.  The  proper  coarse  for  such  purehaser 
would  be  to  offer  to  pay  the  .amount  of  such 
Judgment,  and  to  take  an  assignment  of  the 
name ;  and  then,  by  filing  a  biU  against  alLth» 


parties  in  interest  before  the  expiration  of  the  lien 
of  the  judgment,  it  Meeme  such  puichsser  would 
be  able  to  prSaerve  the  lien  so  far  as  to  compel 
contribution  iu>on  ecpiitable  principles.    Jbid* 

1 143.  A  juagmeut  creditor  cannot  enfboie  his 
judgment  against  the  land  of  a  subsequent  pur- 
chaser, so  long  as -there  are  other  lands  of  flie 
debtor  sufficient  to  satisfy  the  judgment.    Ibid^ 

1144.  Where  there  are  successtTe  purehaseta 
there  Is. no  contributioo,  and  their  lands  are 
chargeable  with  the  judfrment  a^nst  the  debtor 
in  tlie-invene  order  or  alienation ;  tbatis,ths 
lands  last  sold,  are  to  be  first  chatged.      Ibid. 

1U5.  In  such  cases  the  equities  between  the 
several  purchasers  are  equal,  yet  the  first  pur- 
chaser, having  the  prior  equity,  is  preferred.  Ibid» 

1146.  Thejpriorityofequtty  is  not  determined 
by  the.  date  of  the  convejranee,  but  by  the  oonr 
tract  for  the  purehase  of  the  land  aad  the  pay* 
ment  for  the  same.'  fM. 

1147.  A  judgment  creditor  is  not  boubd  to 
decide  at  his  oeril  upon  the  equitable  rights  of 
the  owners  of  diiferent  portions  of  the  land  upon 
which  he  has  a  Hen^    Ibid. 

-  1 148»  If  the  land  of  the  purchaser  who  hss  a 
prior  equity  is  .  first  •  sold,  he  can  compel  the 
other  purchasers  to  refund  to.  hittt  the  amount 
they  were  benefited  by  su^  s^ls.    Jbid. 

1 149.  If  a  j^dgm^Bt  creditor  discharges  from 
the  lien  of  his  Judgment  a  part  of  the ,  lands 
which  ought  to  be  first  resected  to,  the  owner 
of  other  parts  Of  the  lands  who  has  a  prior 
equity  will  be  entitled  to  a  deduction  from  the 
judgment  of  the  value^f  the  lands  so  discharsed 
before  his  lands  ars  resorted  to  for  the  satiilao- 
tion  of  snch  judgment.  -  Jbid: 

1 1 50.  'Where  eertainlands  i>elongiRg  to  E .  wete 
sqld  under  a  loan  cfilos  mortgage,  and  W.»  by  re* 
quest,  bid  off  the  same  for  £.«  E.  being  absent ; 
E .,  a  few  days  after  the  ssle,  refunded  tpe  money 
to  W.  at  tbeHtme  of  the  ssUe  ;  P.,  one  of  the  com- 
missioners of  loans,  held  a  judgment  agaiustW.; 
T.,  together,  with  his  co^commissioners  in  Jupe,* 
1819,  exeeuled  a. deed  to  W.;  in  MaicK  1819, 
T.  issued  an  execution  against  W.,  snd  in  An* 
gnst,  1884,  csuseid  the  mortgaged  premises  to 
be  sold  under  his  judgment,  and  bid  in  the  same 
himself.  ,  In  September,  1619,  W.  executed  to 
E.  a  release  of  all  his  interest  in  the  premises; 
and  it  was  agreed  between  them  that  no  deed 
should  be  execnjted  to  W.  by  the  commissioners* 
T.  puichssed  in  the  premises  under  his-jndfr« 
ment  with  a  fall  knowledge  of  E.^a  rights.  JieEt, 
that  the  purchase  by  T.  could  not  be 


and  that  he  could  jiot  retain  the  lien  of  his  jndg^ 
ment  upon  the  premises*  •  EUe.  v.'  Tmtuey^ .  1 
Paige,  280. 

IIM.  Under  these  cireutfcistaRces,  if  thedeed 
hied  been  executed  i>y  the  conunissioners  at  the 
time  of  the 'sale,  the  title  would  have  been.i(i  R. 
as  a  resulting  trust,  and  W.  cculd  only  hsve 
held  the  deed  as  a  seeurity  by  way  of  mortgage 
for  the  money  advanced  by.  bun.    Jbid. 

1159L  The  lien. of  a  judgment  does  not  in 
equity  attach  upon  the  mere  legal  title  to  land 
existing  in  the  defendant,. when  the  equitable 
title  is  m  a  Uuni  person.   iJbid. 

1153.  The  putchaser  oi  lands  under  a  Judg- 
ment obtains  all  tiie  ri^t  of  the  defendant  to  the 
premisesi  and  no  equity  can  be  -set  up  against 


CHANCERY.-Wui^enl. 


IflfT 


Urn  on  secoaat  of  oaticevivfaich  did  not  aflfect 
the  tide  to  tbe  land  in  the  hands  of  the  judg- 
ment debtor.    Swut  r»  Grten^  1  Paige,  473. 

1154.  A  bill  fUed  in  this  Goart  against  heirs 
or  deviseee  has  the  same  effect  as  the-  com- 
mencenient  of  a  suit  at  law  in  preventing  the 
alieoation  of  tbe  estate.  But  if  a  judgment  at 
law  is  obtained  before  the  decree  in  this  Court, 
the  plain^ff  in  such  judgment  thereby  obtains  a 
prior  lien  on  the  legal  estate  in  t^ie  hands  of  the 
heirs  or  deyiseefth  Piirdy  y.  Dvyle  and  otAen^ 
lPiige,458. 

1155.  Where  a  suit  is  cooimenced  against 
fire  heirs  for  the  debt  of  their  anceator,  and  the 
writ  b  only  served  oppn  thcee^  hut  the  plaintiff 
proceeds  and  takes  judgn^ent  against  atlas  joint 
debtors,  he  obtains  a  nen  only  upon  the  estate 
of  those  npoB  whom  the  process  was  served. 
Ibid, 

115&  Where  a  creditor  has  obtnned 'a  lien 
upon  real  estate  by  a  judgment  at  law,  if  he 
subsequently  brings  an  action  of -debt  on  his 
judjrment,  and  recovers  a  new  judgment,  he 
will  lose  his  first  lien.    Ibid, 

1157.  Where  a  debtor  who  gave  to  his  en* 
dorser  a  judgment  for  his  seourity,  and  after- 
wards another  person  heoame  the  endorser  in  the 
place  of  the  former  one,  and  took  an  assignment 
of  the  jndffment  as  his  security,  with  the  assent 
of  the  debtor ;  'A?/qK,  that  such  judgment  was 
valid,  and  took  priority  over  a  junior  judgment, 
aJthoagh  the  assignee  ef  the  first  judgment  was 
not  compelled  to  pay  the.  notes  endorsed  by  him 
notil  after  the  docketing  of  the  junit^r  judgment, 
^orios  ir.  Whitpng  and  tAhern^  1  Paige,  578.  _ 

1158.  A  judgment  continues  to  be  a  lien  oci 
ml  estate,  after  the  expiration  of  the  ten  years, 
as  against  the  defendant  in  the  judj^ent  or  his 
grantee  without  valuable  consideration,  but  not 
as  against 5ofiayi<2^  purchasers  or  encumbrancers. 
Tfu  Muiawk  Bank  v*  it  and  P..  jHumier,  2 
Paiov!,54. 

1 159.  In  Chancery  the  general  lien  t>f  a  judg- 
ment is  controlled  by  equity,  so  as  to  protect  the 
ri^ts  of  those  who  are  entitled  to  an  equitable 
intprest  in  the  lands  or  in  the  proceeds  thereof. 
White  V.  Carpenter  and  others^  2  Paige,  217. 

U€0.  A  party  who  has  a  fpecifie  equitable 
hen  on  leaT  property,  or  the  proceeds  thereof,  is 
entitled  to  a  preference  over  the  general,  lien  of 
>  creditor  under  a  subsequent  judgment.    IJnd. 

1161.  W*here  L.,  heing  entitled  to  one  un- 
divided third  part  of  his  father^s  estate,  ex- 
changed with  W .  one-h^f  of  his  interest  in  said 
estate  for  some  Virginia  lands ;  and>L,  conveyed 
toS.  all  his  interest  in  his  father's  estate  in  trust, 
to  pay  W.  $3000  out  of  the  proceeds  thereof  in 
full  satisfaction  for  the  Virginia  lauds ;  and  if 
any  more  was  realised  out  of  said  estate,  the 
surplus  was  to  be  retained  by  S.  as  a  compen- 
sation for  his  services.;  and  S.  afterwards  failed, 
and  W.  filed  a  bill  for  the  payment  of  the  $3000, 
or  tliat  L.^  estate  might  be  sold. to  pay  the 
same;  and  L.  then,  with  the  consent  of'^  W., 
conveyed  said  estate  to  M*.  in  trust  to  sell  the 
iame,  and  in  the  tot  place  to  pay  W.  his  de^ 
laaod  of  $3000,  and  then  to  pay  the  residue  to 
cmain  creditors  named  in  a  schedule,  provided 
soch  eieditors  released  their  claims  against  S. 
by  the  first  of  May  thereafter ;  audan  case  any 


of  Bttch  creditors  refused  to  execute  releases, 
their  share  was  to  be  paid  to  S.  or  to  his  as- 
sies; three  of  the  creditors  named  in  the 
schedule  having  neglected  to  comply  with  the 
condition,  S.,  on  the  18th  May,  1818,  conveyed 
to  H.  all  the  interest  intended  for  those  cre- 
ditors ;  H.  was  afterwards  discharged  under  the 
insolvent  act,  and  bis  assignees  conveyed  all  his 
interest  in  the  prppprty  to  E.;  after  the  convey- 
ance from  L.  to  S.,  and  before  the  execution  of 
thetro^t  deed  to  IVl.,  P.  F.  recovered  a  judgment 
sffaiost  S,  in  the  Supreme  Court;  in  May,  1822, 
£.  purchased  this  judgment  fcr  $328,  the 
amount  then  due  thereon ;'  and  at  the  time  of  the 
purchase,  S.  gave  his  note  to  E.  for  the  whole 
or  a  part  of  the  judgment,  and  £.  agreed  that 
if  the  no^  was  paid,  the  judgment  snould  only 
be  enforced  against  the  property  conveyed  in 
trust  to  M.;  E«  afterwards  sold  under  the  judg- 
ment all  the  .right  of  S.  in  the  estate  so  con- 
veyed to  M.,  ami  purchased  the  same  himself 
for  $25 ;  at  the  sate  W,  gave  notice  of  his  claim 
for  $3000  upon  the  estate ;  it  was  held,  that  the 
judgment  of  P.  F.  only  attached  upon  the  in- 
terest S.  had  in  the  r^aJ  estate  of  L.  after  satis- 
fying W/s  debt;  and  as  E.  had  notice  of  W.'s 
claim  previous  to  the  sale  under  the  judgment, 
the  only  effect  of  such  sale  was  to  tup  E.*s 
general  lien  upon  the  surplus  into  a  specific  lien 
to  the  e)ctent  of  his  bid.     Ibid, 

1162.  A  judgment,  as  soon  as  it  is  docketed, 
becomes  at^  law  a  general  lien  on  all  the  real  es- 
tate of  the  debtor,  not  only  as  against  himself, 
but  also  as  against  all  other  persons  deriving 
title  through  or  under  him  subsequent  to  such 
judgment.  Marri$  and  others  v.  Mnoatt  and 
oM«r«,  2  Paige,  586. 

11G3.  The  lien,  however,  may  in  some  cases 
be  displaced  by  the  execution  of  a  power  which 
overreaches  the  judgmenL    Ibid, 

1164.  But  if  a  purchaser,,  acquiring  a  title 
under  the  execution  of  such  power,  has  notice 
that  the  power  is  improperly  or  inequitably  ext* 
cuted,  a  Court- of  Chancery  will  enforce  thi} 
lien  of  the  judgment,  as  against  such  title. 
Ibid. 

1 165.  So  the  lien  of  the  judgment  may  be 
removed  by  a  decree  of  the  Uourt  of  Chancery, 
wliiere  the  judgment  debtor  holds  the  legal  es- 
tate 10  the  land  merely  as  a  naked  trustee  for 
another,  or  where  there  is  a  subsisting  equitable 
claim  against  the  premises  which  is  prior  in 
point  of  time  to'  the  lien  of  the  juogment. 
Ibid. 

1106.  In  equity,  the  purchaser  under  a  judg- 
ment takes  the  land  subject  to  all  equitable 
claims,  prior  in  point  of  time  to  the  judgment, 
of  which  he  had  notice  at  or  prior  to  tlie 
sheriff's  sale.  Sanford  v.  APLean,  3  Paige, 
117. 

1167.  The  lien  of  a  judgment  creditor  upon 
the  lands  of  his  debtor  is  subject  to  all  equities 
which  existed  in  favour  of  third  persons  against 
such  lands  at  the  time  of  the  recovery  of  the 
judgment.     Keireted  v.  Jvery,  4  Paige,  9. 

1.168^  The  Court  of  Chancery  v^ill  protect 
the  equitable  rights  of  third  persons  against  the 
legal  lien  of  a  judgment,  and  will  limit  such 
Hen  to  the  actual  intcresi  which  the  judgment 
debtor  has  in  the  estate.    Ibid* 
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Il<i9.  V^n  B.  sold  to  M.  Iota  13  and  13 
in  the  Bingrhampton  patent,  who  ^ve  B.  a 
mortage  thereon  to  secure  the  payment  of  the 
purchase  money;  and  M*  afterwards  sold  lot 
No.  18  to  W.,  for  a  suni  a  little  less  than  the 
amount  due  B.,  to  seeure  the  payment  of  whieh 
W.  gave  M.  a  mortgage  on  lot  18^  conditioned 
to  pay  the  purchase  money  for  thai  lot  to  B.,'to 
he  applied  on  B.*s  hond  and  mortgsm;  and 
preTtous  to  the  sale  to.W.,  B.  recoTeieir a  Jndg^ 
nient  against  M. ;  and  after  the  sale,  N.  reco- 
Tered  a  judgment  agahnst  him,  and  suhseqnently 
to  the  recorery  ot  N.*s  judgment,  R.  f.  H. 
and  seYcral  others  recorered  judgment  against 
M. ;  and  R.  E.  H.  then  obtained  an  assignment 
of  the  bond  and  mortgage  fnven  hj  W.  to  M.  (  ii 
to&s  KM,  that  as  between  N.  and  R.  E.  H*,  N. 
had  an  equitable  right  to  hafre  the -bond  and 
mortgage  of  W*  applied  in  part  payment  of  the 
mortgage  of  B. ;  and  that.it  was  not  competent 
for  M.  to  make  an  agreement  with  R.  E.  H.  to 
apply  the  bond  and  mortgage  of  W*  in  a  differ^ 
ent  manner,  so  as  to  destroy  or  impair  thi^  prior 
lien  of  N.  on  lot  No.  13;  it  um  furiherheld, 
that  die  eauitable  H^ht  of  N.-to  have  the  mcMrtp 
f^fage  of  W.  applied  ui  payment  of  the  mortgage 
of  ».  could  only  be  aestroyed  by  some  new 
agreement  between  W.  and  M.,  as  to  its  appli* 
€»tion  or  disposition,  made  befcNre  the  equiUole 
right  of  N.  accrued.  Soring  t,  Mbore^  4  Paige, 
166. 

1 170.  When  «i  equitable  daim,  to  be  reliered 
from  an  encumbrance  on  land,  attaches  itself  to 
the  legal  estate  of  the  owner  of  the  land,  such 
equity  will  be  bound  by  the  lien*  of  a  judgment 
against  such  owner,  and  will  pass  to  the  pur- 
chaser of  the  legal,  estate  at  a  sheriff's  sale 
under  such  iudgment,  so  as  to  entitle  him,  in 
equity,  to  relief  against  the  encumbrance.  KeU 
logfc  ▼.  Wood,  4  Paige,  578. ' 

1 17 1  •  In  the  case  jo(  a  mere  equitable  interest 
of  a  judgment  debtor  in  lands  held  for  him  in 
trust,  and  which  are  liable  to  be  sold  on  execu- 
tion under  the  proTisions  of  the  fourth  section 
of  the  statute  of  uses,  the  judgment  is'  only  a 
lien  upon  the  estate  of  which  the  trustee  was 
seised  to  the  use  of  the  judgm^i  debtor  at  the 
time  of  the  issuing  of  the  execution ;  and  not 
upon  that  of  which  he  was  so  seised  at  the 
time  of  docketing  the  judgment,  as  in  the  case 
of  lands  of  which  the  debtor  is  seised  as  of  a 
legal  estate.    Ibiti, 

1173.  Where  the  owner  of  land  which  is 
subject  to  a  mortgage  conveys  , the  same  with 
warranty,  the  coTennnt  of  warranty  runs  with 
the  land,  and  is  bound  by  the  lien  of  a  judge- 
ment against  the  grantee  of  the  land,  cir  his  as- 
stgns ;  and  if  the  grantor  subsequently  acquires 
tide  to  the  land,  under  a  foreclosure  of  the 
mortgage,  such  title  enures  to  the  benefit  of  a 
purehaser  at  the  sheriff's  sale  under  the  judg- 
ment, and  such  grantor  is  estc^ped  from  ques- 
tioning the  title  of  such  purehaser.    Ibid. 

1173.  The  original  grantor  is  also  bound  to 
indemnify  -the  purchaser  at  the  sheriff's  sale 
Against  the  mortgage,  if  it  remains  unpaid,  or 
wh^re  the  Uen  thereof  Is  continued  by  the  sub- 
stitution of  a  new  mortgam  for  the  purefaase 
oooney  on  a  foreclosure.    And. 

1174.  Where  the  ton  yean'  lien  ot  a  Jndgx 


ment  has  expired,  If  a  purchaser  collndes  with 
the  judgment  debtor  to  depriTe  the  creditor  of 
his  lien  upon  the  lands  purchased,  knowin?  thai 
the  judgment  is  unpaid,  or  if  he  purchases 
under  circumstances  indicating  an  intention  to 
depriTe  the  creditor  of  the  means  of  collecting 
his  judgment,  such  purchaser  >irill  not  be  pro- 
tected as  a  bona^fide  purchaser  of  the  land  dis- 
charged of  the  hen  of  such  judgment,  although 
he  pays  the  ftill  Talue  of  the  lafid.  Pdii  r. 
^hepiiard,  5  Paige,  403. 

1175.  A  mere  notice  of.  the  existence  of  a 
judgment  of  more  than  ten  years'  standing  wiU 
not  deprire  a  pprchaser  of  the  protection  of  the 
statute,  as  a  bona  fide  purchaser  of  the  land  upon 
which  the  judgment  was  a  lien.    Ibid. 

B^Whu^ajttdgpmaUmMttfbthaptaBktdopi^ 

gwred  inio. 

1176.  Equity  will  not  relieve  agaitast  a  jndg>- 
ment  when  the  defendant,  by  his  own  neglect, 
suffered  it  to  pass  agvinsr  him,  m  omitted  to 
aTail  himself  of  a-  defence  which  he  knew  of, 
and  mi^t  haye  set  up  al  law.  'Riis  is  well 
settled.  •  Loud  y.  JSergeani^  I  Edw.  164. 


XXIX.  JUBISDICTION. 

1 177.  D.  reooyeied  a  judgment  at  lew  agninst 
J;  F.,.  on  which  a  fiirifaeia»^wiilt  issued,  atod  re- 
turned nulla  bona.  Amoven  y.  >VfNi,  1  H<q^ 
59. 

1 178.  Robert  F.,  deceased,  had  left  legacies 
to  J.  F.,  and  died,  leaying  voods,  &o.^  more  than 
sufficient  to  p^y  debts  andlegades ;  but  tiie  le- 
gacies to  J.'  P.  were  yet  nol  paid.  *  A  bill  in 
equity  does  not  lie  for  D.  against -J.  F.  and  the 
executors  of  Robert  F.,  to  haye  his  judgment  sa- 
tisfied out  of  the  legircieb  to  J.  F.    Ibid. 

1179.  Where  the  subject  of  a  suit  is  excln- 
siydy  legal,  equity,  has  no  jurisdiction,  to  en- 
force or  to  give  a  better  remedy.    Ibid. ' 

1180.  There  must  \^e  seme  foundation  ler 
equitable  interf0renee ;  such  as  trust,  frauds  lee. 
Ibid. 

118J.  This  Conrt  will  take  cognisance  of  a 
cause  wher6  the  amount  in  oontroyersy  appears 
to  be  more  than  ten  pounds,  sterling,  though  it 
be  not  more  than  fifty  dollars,  to^  which  amotinA 
a  justice  of  the  peace  has  jurisdiction.  Frede»' 
burg  y.  Johntonj  1  Hopk.  1  If  • 

1183.  Bill  for  an  annual  payment  ef  MS, 
being  the  interest  on  a  mortgage  of  1^500,  iMyt 
yet  payable,  demurrer  allowed ;  the  sum  being 
below  that  of  which  the  Court  will  hold  jiina- 
diction ;  and  though  by  the  statute  th»  Uoort 
may  order  the  whole  to  be  paid,  yet  it  is  not 
bound  to  do  so,  nor  can  it  appear  In  this  stage 
of  the  proceedings  whether  'it  would  so  order. 
mtehelly.  Tight,  1  Hopk.  119. 

1183.  It  is  a  proper  head  of  eqfiitable  jori^ 
diction  to  relieye  against  fraudulent  deeds.  Jtp* 
thorpe  y.  Com§toek,  1  Hopk.'  143. 

1184.  Complainant,  a  citixen  of  this  states, 
being  at  Hayann,  made  a  contract  with  defend- 
ant A.  there,' a  Spanish  subject,  for  lands  hi 
Alabama.  Partial  payments  were  made*  and 
partial  oonyeyanees  executed.    P^endant  Jk* 


CHANCERY^-^^ftiil^MMi. 


HKI 


tent  a  eonvejince  for  some  part  of  the  land  to 
the  defendaot  T.,  his  agent  in  New  York,  to  be 
delivered  oo  the  pajrmeAt  of  a  certain  aum 
elaiiuBd,  which  anm  was  anore  than  the  com- 
pbinaat  adoiitted  to  be  due.  Bill  for  an  ae- 
oooBty  both  of  paymenta  made  and  of  landa  to 
be  oonrefed  npon  -the  foot  of  the  contract,  and 
to  restrain  the  defendanta  from  withdrawing  the 
deed  oat  of  the  juriediction,  and  for  relief;  kM, 
that  the  CoQZta  of  Bquity  of  this  atate  hav^  ju- 
liadKtioii  to  anforee  the  eontnet.  Ward  t. 
Jmdmlo,  lHopk.213. 

1165.  This  Court,  haTing  the  jurisdiction  of 
the  late  Court  of  Probates,  may  exerciae  it  by 
such  methods  of  |>roceediDg8  as  are  nsnal,  and 
not  fofbidden  by  the  eoiiatitattoa  'and  laws. 
FoMMuuden  r.  Meidj  1  Hopk.  418. 

1180.  This  Court  now  having  jurtadietion  of 
wills  of  personal  goods,  and  mo  of  willa  of 
laads,  may  moat  fiUy  proce^  in  the  aame.man- 
aer  ia  both  caaea.     Ibid, 

1187.  Where  the  conduct  of  th6  coBoplainant 
had  been  immoral  and  reprehenaible,  and  the 
delay  of  both  narties  had  Men  great,  these  cir- 
ciUBstaiiees  did  not  depriva  hha  of  relief  under 
the  speeial  feets  in  the  cause.  Legget  t.  JCd' 
irardt,  1  Hopk.  630. 

1188.  That  relief  granted  on  special  tenns. 
/W. 

1189.  The  principle  is,  that  the  jurisdiction 
may  be  upheld  whenever  the  partira,  or  the  sub- 
ject, or  such  a  portion  of  the  atibject  are  within 
the  JQfisdietion,  that  an  effeetwU  d^ree  c«i  be 
made  and  eafefced  so  as  to  do  justice.    lind, 

1190.  This  Gcrart  has  *o  juiiadictipn  to  re* 
stntn  n  defendant  in  a.  suit  at  law,  after  Terdict 
against  him,  and  before  judgmeiltyf  rom  alienating 
*hts  pmpeily.    Mtran  y.  Jkndet^  1  Hopk.  365. 

1191.  Nor  can  the  'Court  interpose  thottgh 
the  dedarad  object  ja(  the  'defendant  be .  to  de- 
feit  the  fate  of  the  impendnig  judgment.  Jbid* 

1191  The  .mere  intention  of  the  defendant  to 
sell  his  property,  and  coifrert  it  into  money, 
does  not  sabject  thecaM  to  the  kwa  concerning 
'fiaadalaat  eonTeyaneea.    Jbid. 

1193.  Complainant  claimed  the  possession 
tnd  property  of  a  Britbh  frigate  sunk  in  the  i^ 
Tolntioaaiy  war,  o»  the  .ground  that' he  had  oc« 
tapied  heir  when  dereltet ;  and  prayed  an  In- 
jaooliaD  a^^ainat  defendants  wfao^  hindered  his 
•peratioaa  m  attempting  to  ratae  the  veasel. 
Defendants,  by  an  answer,  daim  also  to  be  the 
trae  oeeupants.  Injunction  dissolved,  remedy 
being  at  law.    Amm  t.  DM^n^  1  Hofrii.  136. 

1194.  lliia  Court  will  .not  sustain  .a  bill  in 
aid  of  a  fiio  warranto,  M^Brne^-general  t. 
JS^t*  tf  Nidgara,  1  Hopk.  854^ 

1195.  The  neeaaaary  contribution  in  a  case 
aiisng  ander'the  act  regarding  corporations  for 
maaanatDring  puqNiaes,  wom  held  to  constitute 
ihiteaseacaaeofeoiut^lejuriadiction.  Fm^ 
tdmany.Briggi^  1  Hopk.  300. 

119&  A  newapaper  esiabUahment  is  a  sab* 
jeet  of  property  and  of  contract,  and  the  right 
to  itmay  be;protected  by  this  Court.  vSnetuStn 
▼.  AbaA,  1  Hopk,  347- 

1197.  Apenonthavingfloldanesttlbliihment, 
haa  no  right  to  ocMitinne  .a  publication  as  the 
^me;  bathe  flsay set  op^ndifiefant  rival  paper. 
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1196.  If  the  (question  whether  the  rival  paper 
is  the  same  or  different  be  doubtful,  that  doubt 
is  a  Bufficient  reason  to  refuse  an  injunction,  and 
to  leave  the  parties  to  their  remedies  at  law* 
lUd. 

1199.  Courts  of  law  have  concurrent  juris- 
diction with'  the  Court  of  Chancery  in  the  ex- 
amination f3(  accounts  between  parties.  Souik' 
gate  V.  Montgomery  and  J^iversj  I  Paige,  41. 

1200.  Where  a  party  has  elected  a  Court  of 
law  as  the  forum  for  the  examination  of  the 
accounts,  after  «  decision  in  such  Court  of  law 
he  cannot  come  into  a  Conrtof  Kquity,  and  have 
the  same  accounts  re-examined.    Aid, 

1201.  Where  thero existed  mutual  accounia 
between  M.  and  E.,  and  K.  sued  M.  in  .a  fo- 
reign Court  for  n  settlement,  and  judgment  waa 
rendered  against  E.;  and  afterwards  a  suit 
pending  in  the  Supreme  Court  of  this  state, 
commenced  and  prosecuted  by  the  assignees  of 
M.,  in  the  name  of  M.,  against  E.,  was  referred 
to  referees,  who  reported  a  balance  doe  to  B. 
from  M.,  on  which  report  judgment  waa  entered 
in  favour  of  £.;  it  wa»  heldj  that  the  jud^eat 
against  fi.  in  the  forei^  Court  waa  not  binding 
upon  E.  aa  between  hun  aad  the  assignees  o? 
M.;  and  that  if  that  judgment  was  binding  upon 
E.,  as  it  was  known  to  the  assignees  previous 
to  ihe  hearing  before  the  referees,  it  should  have 
been  insisted  upon  by  them  at  that  hearioff,  and 
could  not  afterwards  be  a  ground  of  relief  in 
this  Court.    Jbid. 

litOS.  Whenever  the  remedv  at  kw  is  doubt- 
ful and  difficult,,  a  Court  of  Cnancery  has  juris- 
diciioQ.  .JSmericanJnmtranu  Cbmpanjf -v.  Fiakf 
I  Paige,  90. 

1303.  The  act  of  Congress  of  March  3d, 
1893,doeanot  give  exclusive  jurisdiction  of  sal- 
vage and  admiralty  causes  to  the  Superior 
Courts  of  the  territory  of  Florida,  organized 
by  that  act;  and  an. act  of  the" legislature  of 
that  teiritory,  •  creating  a  wieokarTs  Court,  ia 
valid.    JM* 

1804.  Where  such  n  Court,  in  making  ran 
award,  made  an  order  not  within  their  juris- 
dicdon,  it  woM'held^  that  this  excess  of  jurisdic- 
tion only  rendered  the  award  void  pro  ianio. 
Ibid. 

1305.  Where  there  are  difficulties  in  (relation 
to  an  oUaet  at  law,<reHef  will  be  grained  to  the 
party  claiming  the  offset  in  Chancery.  -M^Claren 
V.  Fennine;ton  and  oiA^re,  1  Paige,  10d« 

1906.  The  Court  of  Chanoerv  haa  no  power 
to  review,  upon  the  merita,  the  proceedings 
of  the  commissioners  of. estimate  and  assess- 
ment of  damages  in  opening  streets  in  the  city 
of  New  York.  Patttraon  v.  The  Ji^or,  jre.  ^ 
the  CUycf  iVeio  Yorh,  and  Peters,  I  Paige,  1 14. 

IS07.  Where  the  commissioners,  after  tliey 
had.  depoeited  a  copy  of  their  report  in  the 
clerk's  office,  pursuant  to  the  one  bundled  aad 
etghty^ieeoad  section  of  the  set  of  the  9th  of 
April,  1813,  (2  R.  i^.  417.)  altered  their  assess- 
ment of  damageat  it  woe  httd^  not  to  be  neces- 
sary to  deposit  a  new  copv  of -their  report  in  the 
clerk's  offiee,' or  to  publWh  a  new  notice  to  pro- 
poae  obj^tiona  to  the  assessmeat.    Jbid, 

■1208.  Bat  if  it  wna  npcoesary  to  'file  a  new 

copy  of  the. report,  and  pnblish  a  new-notice, 

^Uie««iiiasion  to  do^sawould  only  render  the  pro- 
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eeedings  voidable ;  in  which  case  the  lemedy 
would  be  by  eertitfrari.     Ibid, 

1209.  The  Court  of  Chancery  hat  no  Joris- 
diction  in  such  caeee,  unless  the  proceedings  are 
wholly  void.     Ibid. 

1210.  Where  the  equities  of  the  parties  are 
equal,  the  party  who  has  the  legal  right  will  pre- 
vail.   Cbcell  V.  Tyade»man*i  Bm»k,  1  Paige,  131. 

121 1.  if  neither  party  has  the  legal  right,  the 
maxim,  qui  pri&r  eai  in  Utnfortf  potior  eat  in  jure, 
applies,    lUd. 

1813.  A  Court  of  Chancery  relieve  against 
a  fraud,  by  converting  the  person  guilty  of  it 
into  a  trustee  for  those  who  have  been  injured 
thereby.    JSroum  v.  Lyneh^  1  Paige,  147. 

J2I3.  Where  a  party  by  erecting  a  dam  raises 
a  stream  of  water  above  its  natural  level,  so  as 
materially  to  injure  mills  above  on  the  same 
stream,  a  Courf  of  Chancery  will  decree  that 
the  dam  be  lowered,  and  that  the  party  erecting 
the  same  pay  all  the  damages  occasioned  by 
raising  ^e  water  above  its  natural  level .  .Ham" 
morld  and  othert  v.  Fuller  and  othen,  1  Paige, 
197. 

1914.  'Although  a  person  has  a  perfect  re- 
medy at  law  to  ^recover  for  the  breach  of  an 
agreement  connected  with  a  note,  if  he  eannot 
avail  himself  of  it  as  a  defence  to  an  action  on 
the  note,  he  ean  come  into  Chancery  to  hate 
the  note  cancelled,  and  to  recover. the  balance, 
if  any,  which  may  be  due  him*  Reed  v.  Bank 
ofNewburgh,  1  Paige,  dl5. 

1915.  A  Court  of  Chancery  has  jurisdiction 
to  correct  mistakes  in  policies  of  insurance,  as 
well  as'in  idl  other  written  instruments.  PAov 
nixlnauranee  Company  v.  Chimu,  I  Paige,  978. 

1216.  The  cTidences  of  the  mistake  iii  all 
instances  should  be  clear  and  satisfactory. 
Ibid. 

1917.  Where  two  parties  submit  their  dif- 
ferences to  arbitrators,  and  agree  tP  Aiake  the 
submission  a  rule  of  Court,  in  a  Court  of  com- 
mon law,  pursuant  to  the  act  for. determining 
differences  by  arbitrators,  (1  R.  L.  125.)  the 
Court  of  Chancery  will  not  entertain  juris- 
diction to  set  aside  the  award,  unless  injustice 
would  be  done.\  Tbopan  v.  Heath,  1  I'aige, 
293. 

1218.  Where  the  defendant,  by  a  fraudulent 
overdrawing,  obtained  the  complainant's  money 
and  deposited  it  to  his  o^n  credit  in  another 
institution,  held,  that  Ihe  title  to  the  property 
was  not  changed,  and  might  be  reclaimed  bv 
the  owners;  equity  affording  a  relief  in  such 
a  case.  Tradeeman^n  Bank  and  ike  Chemical 
Bank  V.  Merritt,  1  Paige,  302. 

1919.  This  Court  has  jurisdiction  to  set  aside 
and  cancel  deeds  and  other  instruments  fraudu- 
lently obtained,  snd  which  kre  attempted  to  be 
set  up  inequitably.  T^bn^Mon,  ExeetUar,  v.  Oro* 
ham  and  othere,  1  Paige,  384. 

1220.  Where  a  sheriff,  sfter  collecting  money 
on  an  ex^cution,  died  insolvent,  without  paying 
oyer  the  same,  and  no  person  administered  upon 
his  estate,  it  woe  held,  ^at  no  suit  could  be 
sustained  in  Chancery  against  the  sureties  of 
the  sheriff  upon  his  bond,  to  enforce  the  pay- 
ment of  the  amount  so  collected  by  him.  Bank 
ff  Uiiea  V.  Dill  and  Cwhpeion,  1  Paige,  466. 

1291.  If  the  judgment  crsditor  has  sny  i«- 


medy  in  such  -eases,  the  Supreme  Conrt  alone 
can  furnish  relief.    Ibid. 

1229.  Where,  to  determine  the  liabilities  of 
parties,  it  is  necessary  to  lequire  the  aeeonnts 
of  several  estates,  it  would  j§eem^  that  the  Court 
of  Chancery  alone  has  jurisdiction,  /hater  and 
Biiueh,  Executors,  v.  tr  timer  and  Oimetead,  1 
Paige,  537* 

1223.  Where  certain  persons  are  invested  by 
statute  with  discretionary  powers.  Chancery 
will  not  interfere  to  correct  mereerron  of  judg- 
ment, if  the  powere  conferred  have  not  been 
illegally  or  nneonseientiously  exercised.  BhiU 
Hps  and  others  v«  Wickham  and  others,  1  Paige, 
590. 

1924.  It  seems,  that  the  Conrt  of  Chancery 
cannot  entertain. a  bill  in  the  nature  of  a  bill  <» 
review  upon  the  ground  of  newly  discovered 
facts,  to  review  a  decree  which  had  been  af- 
firmed in  the  Court  of  Errors,  \inless  such  a 
right  has  been  expressly  reserved  by  th^  final 
dMree  of  the  Appellate  Court.  Stafford  v. 
Bryan,  2  Paige^  45. 

122&.  Where  one  person  conveyed  land  to 
another  for  the  purpose  of  opening  a  street  in 
the  city  of  New  York,  and  there  was -no  other 
consideration  for  the  conveyance  but  the  benefit 
which  Uie  grantor  was  to  TOrive  from  the  open- 
ing of  the  street,  and  by  subsequent  events  be- 
yond the  control  of  both  parties  the  street  could 
not  be  opened,  a  reconveyance  of  the  land  was 
decreed.    Quick  v.  Stuyyesahi,  2  Paige,  84* 

1226.  If  a  deed  or  obligation  is  sought  to  be 
enforced  in*  an  event  not  foreseen  or  provided  for 
by  the  parties, -and  contrary  to  their  original 
intention,  a  Conrt  of  Equity  will  iotedeie  to 
prevent  such  injustice.     Ibid.  . 

1227.  In  slioh^a  ease  the  Court  of  Chancery 
will  direct  that  to  be  done  which  the  parties 
would  themselves  have  directed  had  they- fore- 
seen the  event.    Ihidk 

1928r  Whera«  from  any  defect  of  the  conunon 
Isw,  want  of  foresight  of  the  parties,  or  other 
mistake  or  accident,  Uiete  would  be  a  fiulore 
of  justice,  it  is  the  duty  of  a  Court  of  Equity 
to  supply  the  defect  or  fbrnish  the  lemedj. 
Ibid. 

1999.  But  these  princifiles,  when  acted  mi  by 
the  Court  of  Chancery,  are  subject  to  such  limi- 
tations and  restrictions  as  are  necessary  to  pro- 
tect the  rights  of  bona  fide  purchasers  and  othen 
who  have  superior  equities.    Ibid. 

1930;  Where  there  is  a  conveyance  of  a  farm, 
apd  a  tttrnpike  road- passes  across  the  farm,  aad 
the  rosd  is  not  excepted  from  the  conveyance, 
the  purchaser  has  no  remedy  in  Chancery  for  a 
compensation  ioi  the  land  covered  by4he  reed; 
his  remedy,  if  eny,  is  at  Isw  upon  tKe  covenant 
of  seisin.    Dumond  v.  Sutrts,  9  Paige>  ISS. 

1981.  The  Court  of  Chancery  has  no  general 
jurisdictioD  over  its  suitors,  to  compel  >thetn  to 
pay  costs  due  to  their  solicilora  or  conoeel. 
Lorillard  v.  Robinson  and^ofhers,  9  Paige*  S76. 

1939.  The  proper  remedy  of  the  solieiior  or 
counsel  to  recover  his  bill  of  costs  is  bj  an 
action  at  law  against  the  olient.    Ibid. 

1233.  The  eUent  ina^  spply  to  the  ConiVfor 
the  taxation  of  his  solicitors  bill,  and  for  m  slay 
of  the  proceedings  at  law  thereon,  npon  an  n»- 
dertaking  to  pay  what  shall  be  found  due;  and 


to  raeli  CMM  Um  Court  of  Chaneery  may  eom- 
pel  the  client  to  perfonn  8oeh  ondertakiDg. 
Bnd. 

1S34.  Bnt  this  Court  has  too  jurisdiction  to 
ordor  the  taxation  of  the  bill  as  between  solici- 
tor and  client,  on  the  application  of  the  solicitor 
kinaelf,  if  there  is  no  fund  onderthe  control  of 
the  Court  out  of  which  payment  can  be  made. 
Ibui. 

1935.  The  Court  of  Chancery  will  not  enters 
tain  jurisdiction  of  acause*  upon  the  gpround  that 
the  complainant,  by  mistake,  interpoeed  a  plea 
in  a  suit  at  law  which  did  not  cover  his  defence 
in  such  suit;  where,  by  the  ordinary  practice  of 
the  Court  in  which  the  suit  was  pending^  he 
would  have  been  permitted  to  amena.  Graham 
T.  Staffg^  8  Paige,  321. 

1236.  A  bill  to  foreclose  a  mortgage  given  to 
secuiu  the  payment  of  9600  at  the  expiration,  of 
two  years  from  the  <^te,  with  interest  semi- 
auBually,  upon  which  at  the  time  of  filing  the 
bill  and  at  the  hearing  there  was  only  049  due 
for  one  year's  interest,  cannot  be  sustained,  as 
the  matter  in  controversy  does  not  exceed  the 
▼nine  of  9100.  Ihuw  v.  Shekkn  and  oihen,  9 
Paige,  3S3, 

1237.  And  the  Court  could  not  entertain  ju- 
risdiction of  the  cause  under  the  statute,  although 
the  master  should  report  that  the  mortsaged 
premises  were  so  situated  that  Uiey  couM  not 
be  aold  in  parcels,  and  that  the  defendant  was 
in  possession,  and  was  insolyent.    Ibid, 

1938.  Whether  in  such  case  the  Court  would 
sustain  the  bill,  if  the  complainant  had  no  other 
lemedy,  as  where  the  whole  amount  of  the 
money  secured  to  be  paid  by  the  mortga^  was 
less  than  0100,  and  tiie  defendant  was  m  pos- 
session snd  insolyent,  and  the  mortgage  con- 
tained no  power  of  sale,  or  there  were  subsequent 
CBrmnbrancesI  Qiusre.    Ibid* 

1939.  The  Conrt  of  Chaneery  has  no  original 
jurisdidioR  to  try  the  yalidity  of  wills  of  per- 
sonal estate.  C^Uon  and  o&en  t.  Ami  and 
9iker9^  9  Paige,  396. 

1940.  The  jurisdiction  of  the  Court  exists 
only  in  eaae  of  an  appeal  from  the  decision  of 
the  surrogate.    ffriJL  •   - 

1941.  Wheie  no  appeal  is  made  to  the  Conrt 
of  Chancery,  the  prooate  of  the  will  before  the 
surrogate  is  final  and  conelusiye  as  to  the  pei^ 
sooal  estate.    IbUL 

1949.  'Hie  Court  of  Chancery  has  no  juris-' 
diction  to  set  asids  a  will  of  real  estate  on  the 
grooad  of  the  incompeteney  of  the  testator; 
and  wherever  the  complainant  has  a  perfect 
remedy  at  law,  if  the  defendant  hdses  the  objec- 
tion by  demurrer  to  the  bill,  or  insists  upon  it 
in  his  answer,  tiie  Court  Will  refuse  to  sustain 
thesttic    Ibid. 

1943.  The  Court,  however,  frequently  de- 
eides  upon  the  validity  of  a  will  of  real  estate, 
whees  the  question  arises  collaterally ;  but  in 
such  eases,  if  the  heir  insists  upon  the  invali- 
dity of  the  will  in  his  answer,  an  issue  will  be 
awarded  to  try  the  question  at  law.    Ibid. 

1944.  Where  a  party  is  within  the  jnrisdio- 
tiott  of  the  Court,  and  the  Court  acquhes  juris- 
diettoB  of  his  person,  it  may,  although  the 
subjeet-matter  -of  the  suit  is  situated  elsewhere, 
by  ia|n«vtiop  and  attachment  compel  him  to 
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desist  from  commencing  a  suit  at  law,  either  in 
this  state  or  in  any  foreign  jurisdiction ;  and. 
may  also,  in  the  same  manner,  compel  him  to 
execute  a  conveyance  or  release  in  such  form  as 
is  necessary  to  transfer  the  legal  title  to  the 
property  in  question,  according  to  the  laws  of 
the  country  where  the  same  is  situated,  or  as 
will  be  sufficient  to  bar  an  action  in  any  foreign 
tribunal.  Mead  v.  Merritt  and  Pttk^  9-  Paige, 
409. 

1945.  The  Court  of  Chanceryrliowever,  will 
not  by  injunction  restrain  a  suit  or  proceeding 
previously  commenced  in  a  Court  of  a  sister 
state,  or  m  aay  of  the  federal  Courts.  Ibid. 
-  1946.  Where  a  person  interested  in  a  suit  vch 
luntarily  compromises  the  same,  without  any 
fhcnd  or  imposition  practised  upon  him,  he  can- 
not be  relieved  from -the  compromise,  although 
he  shows  it  was  not  beneficial  for  him,  or  shows 
that  he  had  the  right  to  recover  in  the  suit  in 
point  of  law.    Steele  v.  Wkite^  9  Paige,  478. 

1947.  Where  a  deed  is  alleged  to  be  a  for- 
gery, ^nd  has  been  improperly  certified  as  duly 
proved  and  recorded,  the  Court  of  Chancery 
may  take  jurisdiction  of  the  caose  for  the  puiw 
pose  of  settling  the  title  to  a  large  tract  of  land, 
aiifl  to  prevent  a  multiplicity  orsuits.  But  in 
such  a  case  it  is  proper  to  submit  the  question 
as  to  the  genuineness  of  the  deed  to  a  jury,  under 
the  direction  of  the  Conrt.  Aplhorp  and  oiken 
Y.QnnMtoekandothen^  2  Paige,  482. 

1248.  Although  the  Court  of  Chancery,  in 
the  exeroise  of  a  eoiind  discretion,  may  decide 
mattere  of  fact  without  the  intervention  of  a 
jury ;'  yet,  if  important  rights  sre  depending  on 
mere  questions  of  fact.  It  may  be  proper  to 
award  a  feigned  issue  for  the  trml  of  such  ques- 
tions of  fact.    Ibid. 

1249.  Although  the  same  facts  which  will  in 
equity  discharge  a  surety  on  a  simple  contract, 
may  be  pleaded  as  a  defence  to  an"  action  against 
him  in  a  Court  of  law ;  yet  as  the  Court  of  Chan- 
cery had  ori|[rtnally  the  exclusive  jurisdiction  in 
such  cases,  it  will  not  relinquish  its  jurisdiction 
because  the  complainant  may  now  have  an  ade- 
quate remedy  at  law.  Sailfy  v.  EUmmrtj  9 
Paige,  497. 

1250*  But  if  a  suit  at  law  has  been  com- 
menced, and  the  defendant  in  that  suit  unne- 
cessarily files  a  bill  in  Chancery  to  set  up  a 
defence  of  which  he  miglit  avail  himself  at  law, 
the  Court  may  refuse  to  interfere  by  way  of 
preliminary  injunction ;  or  it  may  refuse  costs 
to  the  coniplainant  on  the  final  decree.    Ibid. 

1951.  Where  a  right  is  clumed  as  existing 
by  the  common  law,  which  is  incapable  of  enjoy- 
ment except  by  the  direct  interposition  of  a 
judicial  tnbunal  to  give  the  remedy,  if  no  tri- 
bnnal  has  been  organised  for  that  purpose  by 
the  law-making  power,  we  may  fairly  presume 
that  no  such  nght  exlsU;  but  if  the  right  is 
expressly  declared  by  the  legislative  power, 
without  creating  or  appointing  any  particular 
Ifibunal  to  administer  the  remedy,  the  power 
must  be  exercised  by  some  of  the  existing  tri- 
banals  of  the  country.  Perry  v.  Perry ^  2  Paige, 
501. 

1959.  Thetwelfthsectionof  thesetof  Msreh, 
1894,  snthoriaing  the  Court  of  Chancery  to  de- 
cree a  separation  from  bed  and  board  on  the 
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01  tJMi  lUiSMMy  wm^  nol) rapouM'Ui  • 
the  reoflnt  leTlsion  of  tin  laiws.    Ibid, 

lSt63.  After  a  dofendant  has  jUBwered  a  bill 
fai  Ofaaocorj,  and  anbnitted  hiMeif  to  tiie  j«h 
iMietion  of  the  Court  wttiMUt  obiectioii,  it  ia 
too  lata  to  iiwiBt  tiiat  the  complainant  haa  a 
pedoct  remedy  at  law;  unleaa  the-Cpiirt  of 
ChuKcerjr  ia  whdbr  incompetent  to  naat  the 
relief  sos^t  by  the  bill.  Grandin  mi3  eiken  r* 
Le  Soy  and  Smithy  2  Paige,  .609. 

1854.  Whether  the  Conit  «f  Chaoceiy  has 
power  to  direct  the  ^plication  of- real  property » 
eituaied  withoat  the  jjiriadietion^of  the  Conrt, 
in  payment  of  a  jadifment  reooTered  in  one  of 
tfae  stale  Oonrtel  (^tten*^  MUckeiir,Bwekf2 
PatgOf  606. 

Ii5&  The  Courts  howerer,  haa  juriadietion 
tor  compel  a  debtor  who  has  been,  discharged 
fiRHoa  impriaonment  for  debt  ta  discover  his  pro- 
astrtyv  in  order  that  it  may,  by  the  order  of  the 
Coart,  be  applied  in  aatiafaetion  of  liia  debls. 

1256.  Where  the  creditor,  by  aln  imptisont 
Bieot  of  the  debtor,  can  compel  him  to  apply 
ma  property  in  imyment  of  his  debts,  the-  Court 
of  Chancery  will  notinterfeie.    JlriiL 

1267.  If  the  person  of  the  defendant  is  within 
the  jurisdiction  of  the  Court,  the  6ourt  has  ju- 
risdiction as  to  his  pioperty  situated  withoat  such 
jaiisdiction.    IbiJL 

1358.  And.  the  jnritdfction  ia  exercised  by 
eempell^  the  defendant  .either  to  bring  tiie 
property  m  dispute  within  the  jarisdietien  of 
the  Court,  or  to  execute  such  a  conveyance  or 
assignment  thereof  aa  will  be  sufficient  to  Test 
ID  tM  grantee  or  assignee  the  legal  title  to,  aa 
well  as  the  possession  of  the  same,  according  to 
the  laws  of  the  place  where  the  property  is  sttn* 
Hed:    Ibid. 

1259.  The  Court  of  Chaneery  fasa  jtirisdio^ 
tion  to  enforce  the -performance  of  conliaets 
iaade  in  a  foreign  country,  not  oafy  where  the 
party  proceeded  against  is  ^miciled  hwe,  but 
also  where  he  is  a.fbreigner,  if  he  be  within  the 
jurisdiction  of  this  Cqvnrt  at  4he  time  of  the 
ibndoe  of  process  upon  him.    Ibid, 

1260..  Where  the  agent  of  the  owner  of  a  lot 
of  land  contracted  to  sell  the  same,  and  also  an 
additional  piece  of  land  which  hia  princijMil  did 
not  own,  but  which  both  the  agent  and  pur* 
chaser  supposed  belonged  to  him,  and  the  deed 
iselttded  such  additional  piece ;  keidf  that  a  bill 
filed  by  the  principal, to  teatrain  the  purchaser 
fiom  proceeding  at  law  upon  the  covenants  of. 
aeisin,  and  to  correct  the  mistake  inlhadeed, 
could  not  be  sustained.  BaMn  v.  jUherion,  3 
£aige,148. 

1261.  Where  the  plaintiff  bringa  a  snii  at 
law.  in  a  Court  of  the  U nited  States,  and  obitaiaa 
judgment  therein,  he  cannot,  upon -the  letum 
of  aa  ei^eeution.  unsatisfied,  file  a  bill  ia  tiie 
Court  of  Chancery  of  tMs  state  against  this 
debtor,. to  reach  the  eouitahle  righta  of  such 
debtor  which  are  not  suftjeet  to  a  rale  upon  thp 
execution  at  law.  JkHrbcU  ▼.  Griggt^  3  Paige, 
207.  **^  ^ 

1269.  Jnd^^ments  of  Courts  of  the  United 
Slatea  in  thia  respeet  stand  upon  no.hi|^er 
ground  than  Uie  judgmeota  of  tiw  Courts  in 
aiater.atatos*.  Ibid*. 


1263.  Indtpsad^tttipfthiapfOfiBienaefifcei 
vised,  statates,  the  Cow);  of  .Chancery  had  jarie* 
diction,  so  far  as  the  rights  of  the  individual 
stoddiolders  jof  a«  ceiporation  Were  cooeeiBed, 
to  call  the  diieelora  to  account,  and  te  malBe 
satisfaction  for  losses  arising.from  a  fnadnlent 
breach  of  tmat .  Mobinmm.  v.  Smitkf  3  Paige, 
292. 

1264.  Althoagb,  upon  a  deed  inter  paritB^  n 
s4nn^  cannot  at  law  reeoviBr  on  a  covenant 
contaaaed  therein  for  his  benefit,  yet  a  Court  of- 
£<|iiity  will  give  efiect  to  atipulationa-of  this 
kind  in  marriage  articlesv  and  other  eonveyaaeea 
in  trust,  upon  the /applieatian  o£  the  party  lor 
whose  benefit  the  previsio»  .was  intended. 
Bkeker  v.  Bing^utmi  3  Paige,  246. 

1265.  It  mem$^  that  the  Court  of  Chsneery^ 
vriU  not  interfere  to  prevent  the  ttuatees  of  a 
i^jpoiia  soeie^  from  employinf  «  partienlar 
individaal  aa  their  clergyman,  aSkou^  hie  ie« 
liffiovis  tenets  should  be  at  varianee-  with  diose 
of  the  oiiguml  fomideia  itf  the  socie^,  and  fre» 
whom. its  temporalilies  were-d«ived«    Ibid. 

1266.  The  pew  ownera  are  only  entitled  to  the 
use  of  their  pews  for  the  otdtnaiy  pnipose  ef 
sittings  therein  during  .divine  service.  But  they 
may  maintain  case,  trespass,  or>  ejectment,  se- 
corainf  to  the  ctrcumstanees,  if  they  are  impro- 
perly disturbed  -in  the  legitimate  exerdee  cf 
their  legal  right  to  use  their  pews  ift  that  mea- 
ner. But  in  Qtherreaptets,  they  have  no  greater 
rights  in  the  church  tnan  the  other  membera  of 
tM- congregation."  Ibid. 

1267.  'Ijie.  ordinary  mode  of  obtaining  tiie 
benefit  of  a  lien  on  a  ship  is  by  a  proceeding 
yt  rem^  in  the  instance  Court  of .  Admiralty. 
But  where  the  Court  of  Chancery  has  tiie  ad* 
ministration  of  a  fund  ariaing  from  a  sale  of 
the  sfaip^  in  s.  suiit  for  the  settlement  of  the 
accounts  between  the  joint  owners^  that  Couit 
is  amhoriaed  to  take  cognisance  of  aach  a 
claims  for  the  purpose  of  mafciag'  an  ecpiitahie 
distribtttipn  of  the  proeeede  of  the  ship, 
rtcon  InauranU  Company  v.  Cbsler,  3 
321. 

1268.  Where  the  Court  of  •  Chaneery  and  a 
Court  of  law  have  concurrent  jurtsdictton  of 
the  subject-matter  of  a  suit,  if  the.  plaintiff 
electa  to  proceed  at  law  in  the  first  piece,  the 
decision  of  the  qnestion^  in  that  Court  will  be 
conclusive  as  to  the  rights  of  the  parties  ia  a 
subsequent  suit  in  Clteac^,  to  tiie  same  axtent 
that  it  would  have  been  in  a  new  sait  st  law  in 
relation  to  the  same  matter.  OreuU.w,  Orwa^ 
3  Paige, -^Sd. 

1269*  Where  land  haa  been  taken  by  the 
corporation  of  the  city,  of  New  York  for  the 
puipooe  of  oj)entng  a.  street,  and  tfie  report  of 
the  commissioners  of  eetimate  and  anwcnsmmi 
haa  been  confirmed;  by.,  te  Supreme .  Court, 
the  Court  of.  Chanoery  haa  no  juriadietion  to 
restrain  ^e  corporation  firom  opening  the  attest, 
unlesa  the  proceedinp;*  are  void,  or  there  haa 
been  fmnd  or  oorruptton  on  the  part- of  the  coi^ 
pomtiOtt.  ChmmpUn  v.  Mayors  f^  of  New  YwJtt 
3  Paige,  979. 

1270.  Where  difibient  mill  ownera  have  a 
oommon  ^rigfat  to  an  artifiend  use  of  water  for 
thebr  respective  milla,  the  Court  of  Chancery 
h«s  jurisdicttoB  soto  xegntatetbe  ooouiMi-oie 
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ef  ^  wmter  M*to  preserve  the  rig;ht  of  eaqh. 
BeUtm^  T.  TYimble^  3  Paige,  577. 

1971.  Where  the  complainants- were  the  ee- 
vwal  owners « of  diifefent'  miUs  actuated  upon 
tbe  asme  streaoiv  which  mill»  depended  upon  a 
narcienlar  use  of  the  waters  of  apond  at  the 
head  of  the  stream  for.  tiieir  mmiii^.ami  sndi 
mill  owners  had  been  in  the  nnintermpted  use 
and  enjoyment  of  the  water  in  a  particular  man- 
ner fhr  more  than  twenty  years;  keld^  that  the 
Covt  of  Chancery  had  jurisdiction-  to  establish 
their  right  to  such  use  of  the  watem  of  the 
poAd^  and  to  restiain  the  defendant  from  dis- 
tarhiinf  them^  in  •  such  enjoyment.    /AuL 

1S7^  The  Court  of  Chancery  has  concurrent 
Jurisdiction  with  Courts  of  law  in  sahs  for  the 
leoowiy  or  assignment  of  dower.  Bmdgley  n 
JHfcs,  4  Paige,  98. 

1973.  A.  peison  cannot  be  restrained  from 
making  a  reasonable  impToreijient  on  his  own 
pffsnaises,  upon  the  gro^lnd  that  it  cannot  be 
made  witfaont  endangeringan  edifico  erected  on 
the  adjtsceat  premises^  if  the  owner  of  the  ad« 
jaeeot  premises  does  net  possess  any  special- 
privileges,  protecting  him  mm  the  consetiuenees 
of  SHOT  improvement,  either  by  prescription  or 
by  grant  from  the  person  making  the  improve- 
ment, or  from  those  under  whom  he  cUdms  Utle. 
LomUo-y.  MoArtfok^  4  Paige,  169. 

1^4.  The  owner  of  land  has  a  natural  ri^t 
to  the  use  of  the  same  in  the  situation  in  vrfaish 
it  was  'placed  by  nature,  surrounded  and  pro- 
tected by  the  soil  of  the  adjacent  lota;  and  the 
owueis  of  such' adjacent  lots  hsYe  no  right'  to 
dcsSMiy  his  land  byieraoving  these  nsturu  sup- 
ports or  bsrrters.    Ibid. 

I979w  Where  a  person,  in  the  SKercise  oif^ 
oidmary  care  and  skill,  in  making  an  excava* 
tionlor  the  improvement  of  his  own  lot^  digs 
eo  near  the  foundation  of  a  house  on  the  adja* 
eeat  lotas  to  cause  it  to  crack  and  settle,  he 
vrin  not  be  liable  ibr  the  itriury  if  such  excava- 
tien  would  not  have  injured  the  adjacent  lot  in 
lie  natural  state.    Ibid. 

1976.  JHigr  as  to  ancient  buildings,  or  those 
have  been  Erected  upon  ancient  fonnda- 

iioas,and  which,  by  prescription,  are  entitled  to 
an  exemption  from  injuries  resulting  from  Ae 
impiovements  on  the  adjacent  lots,  or  as  to 
those  bttildin|h  which  Inve  been  granted,  in 
their  present  situation  by- the  owners  of  such 
•djaoent  lots,  or  by  those  under  whom  they 
derived  their  title.    Ibid. 

1977.  Where  a  discretion  is  to  be  exercised, 
according  to  fixed  and  legal  princiiiles,  by  a 
body  aottng  as  a  Court,  if  Uiose  prineiplce  have 
been  mbt&en  or  violated,  it  is  a  proper,  case 
Ibr  review  sad  correction  by  the  appropriate 
tribunal.  But  if  the  Legislature  has  intrusted 
tiw  exeieise  of  a  disoietioQary  power:  to  the 
sole  Judgment  and  discretion  of  a  particular 
pemoa,  or  body  of  men,  no  Court  is  authorised 
to  ixiterfere  with  or  control  that  discretion,  pro- 
vided it  is  sxeicised  hi  good  faith.  WsiAer  v. 
HeMfOMT,  4  Paige,  989. 

1878.  Upon  a  jud^pient.cieditor'a  bill  the 
amount  of  tiNi  complamant*s  judgment,  and  the 
amount  ci  the  defendant's  property  as  claimed 
by  the  eomplainaat,  should  each  exceed  8100, 
to  eswMltate  a  matter  in  dispute,  of  whioh 


Ae  Court  of  Chanoery  will  tdter  cognisaneot 
Ibid. 

1979.  The  jurisdiction  of  the  Court  does  not 
depend  upon  the  amount  which  may  ultimately^ 
be  found  due  to  the  com|>lainant;  but  upon  the 
claim  actually  made  by  him.  SmtUy,  WiUiunmf 
4  Paige,  364. 

1280.  Where  the  claim,  as  made  by  the 
complainant,  exceeds  8100,  but  upon  the  hear- 
ing It  turns  out  that  he  is  actually  entitled  to 
less  than  that  amount,  the  Court  may  make  a 
decree  in  his  favour  for  what  is  due;  butiu 
such  case,  he  will  not  be  entiiled  to  costs,  and 
he  may  bo'charfmi  with  costs  in  the  discrelioa 
of  the  Court.     Ibid. 

198U  The  Court  of  Chancery  will  not  refuse 
to  take  jurisdiction  of  a- suit,  although  the  com* 
plainant  has  a-  perfect  remedy  at  law,  if  both 
partly  agree  to  submit  (he  ease  to  the  decision 
of  tlw  Court,  without  objection  as  to  jurisdic- 
tion. BafA  if  Uiiea  v.  Cii^  of:  Ulica^  4  Paige, 
399. 

1289.  The  Court  of  Chanoery  has  jurisdio- 
tion  to  protect  its  offlcexs  in  the  discharging  of 
^eir  duties  by  restraining  proceedings  at  law 
against  them  for  acts  done  oy  them  under  the 
direction  of  the  Court,  althou^  such  proceed* 
ings  at  law  are  instituted  against  them  by  per- 
sons who  are  not  parties  to  the  suit  in  Chancery. 
It  has  also  jurisdiction  to  protect  sucb  third  * 
person  against  an  abuse  of  power  on  the  part 
of  its  officers,  attempted  to  be  exereised  under 
pretence  of  an  authority  dsrivedirom  the  Court* 
In  the  matter  tfMerriii^  5  Paige,  125. 

1283.  The  Court  of  Chancery  has  jurisdic* 
tion,  upon  a  bill  filed  b^  the  vendor,  to  decree  a 
specific  performance  of  a  contract  for  the  pur- 
ciisse  of  real  estate,  and  to  compel  the  vendee 
to  pay  the  purchase  money,  altboiigh  the  com- 
plainant has  a  remedy  at  law  upon  the  contract* 
Brmvn  V.  Haff,  5  Paige,  235. 

1284.  The  Court  of  Chancery  will  not  com* 
p^  a  purchaser  to  take  a  defective  title,  except 
where  the  purchase  has-been  made  at  his  own 
risk  as  to  title,  or.wh^e  he  has  agreed  to  accept 
such  a  title  as  the  vendor  is  able  to  give.  It  is 
sufficient,  however,  if  the  .complainant  can  make 
a  good  title  at  the  time  of  the  decree,  or  when 
the  master  makes  his  report  upon,  the  title. 
Ibid. 

1285.  If  a  liominal  plaintifi*  in  an  action,  at 
law,  but  who  has  no  real  interest  in  the  suit,  is 
the  only  witness  by  whom  the  defendant  can 
esteblish  his  defence  to  su<di  action,  the  de- 
fendant may  file  a  bill  in  Chancery  against  the 
real  plaintiff,  to  restrain  the  proceedinff  at  law, 
and  to  have  the  controversy  settled  in  this 
Court,  where  euch  nominal  plaintiff  may  be 
examined  a*  a  witness.  NotUm  v.  IFoodt,  & 
Paige,  249^ 

1286.  Where  a  party  who  is  sued  at  law  has 
^  legal  defence,  he  must,  as  a  general  rule, 
avail  himself  of  it  in  that  suit;  and  it  will  be 
too  late,  after,  he  has  suffered  a  judgment  to  be 
recovered  against  him  at  law,  to  apply  to  the 
Court  of  Chancery  for  relief;    Ibid* 

1287.  If  the  facta  whioh  constitute  a  legal 
defence  to  an  action  at  law  can  only  be  esta* 
blished  by  a  discovery  firom  the  plaintiff,  and 
the  defendant  OBXkfhj  the  aid  of  such  discovery^ 


184 


CRANC£RY«.-XMtf. 


«Tail  himself  of  such  defence  at  law,  he  shonld 
resort  to  that  mode  of  defence  to  the  action,  or 
he  may  be  precluded  by  the  judgment,  fiut  in 
casea  of  that  kind  the  Court  of  Chancery,  if  a 
satisfactory  excuse  is  given  for  not  resorting  to 
a  bill  in  the  first  Instance^  may  ^rant  relief  after 
judgment  has  been  obtained  m  the  action^  at 
law:    Ihid. 

1988.  The  Court  of  Chancerr  has  jorisdio- 
tion  to  set  aside  a  conveyance  which  is  a  dond 
upon  the  complainant's  title ;  and  may  also  in- 
terpose to  prevent  the  giving  of  a  conveyance; 
under  pretence  of  right,  which  woul^  operate 
as  a  cloud  upon  the  title  to  real  estate.  Fttii 
V.  Shepherd^  5  Paige,  493. 

1989.  Where  the  complainant  in  a  suit  in 
Chancery  is  the  real  party  in  interest,  the  Court 
has  no  jurisdiction  over  third  peHBons,  who  are 
not  parties  to  the  suit,  to  compel  them  on  a 
summary  application  to  pay  the  costs  of  the 
suit,  or  to  reAuid  moneys  received  by  them 
under  a  decree  which  was  afterwards  reversed, 
and  which  they  received  in  consequence  of 
their  having  an  e(|uitable  lien  upon  the  moneys 
to  be  recovered  m  the  suit,  as  security  for  a 
debt  due  to  them  by  the  complainant.  IHeU  v. 
Hfdf^hee,  5  I^aige,  639. 

1990.  The  Court  of  Chancery  has  jurisdic- 
tion to  restrain  proceedings  elsewhere  for  an 
abuse  of  its  process,  and  may  compel  the  in- 
jured party  to  apply  to  this  Court  for  redress. 
It  is  not  necessary,  therefore,  to  make  it  a  con- 
dition of  an  order  setting  aside  an  attachment  for 
irregularitv,  that  no  suit  at  law  shall  be  brought ; 
but  it  will  be  sufficient  if  a  restraining  clause 
is  inserted  in  the  order  of  this  Court  Gouid  v. 
Sjpeneer,  5  Paige,  541. 

1291.  Chancery  can  interpose  to  preserve 
property  in  dispute  pendiuff  litigation  in  another 
Court,  when  the  powers  of  the  latter  Court  are 
insufficient  for  the  purpose.  Sckmidl  V.  Dte- 
irieht^  I  Edw.-119.    / 

1999.  A  bill  of  discovery  to  aid  a  suit  at  law, 
although  the  sum  in  eoiitroversy  is  under  $100, 
will  be  sustained.  Goidey  v.  Becktr,  1  ^dw.  971. 

1993.  Chancery  will  frequently  relieve  from 
the  operation  of  conditions,  subsequent  or  pre- 
cedent, where  compensation  can  be  made  in 
damages,  and,  by  analogy,  where  no  injury 
arises.     De  Fbre$t  v.  Baiet,  1  Edw.  394. 

1994.  A  bill' may  be  filed  in  this  Court  upon 
a  judgment  which  has  been  obtained  for  less 
than  #100,  provided  the  costs  below  have  in- 
creased it  above  that  sum.  The  words  '*  exclu- 
sive of  costs'*  in  the  statute  mean  the  costs  of 
the  suit  in  this  Court.  Fan  7)fne  v.  JBunee, 
1  Edw.  583. 

1995.  The  jurisdiction  which  Chancery  has 
over  trusts  may  be  exercised  over  the  property 
or  temporalities  of  religious  societies  (whether 
incorporated  or  not)  as  being  trust  property; 
and  equi^  will  see  the  trusts  faithtuUy  per^* 
formed.    Bofoden  y.  APLeod,  1  Edw..  588. 

1996.  A  mere  pro/ornui  judgment,  which  is 
liable  to  be  set  aside,  although  exeention  may 
have  been  returned,  will  not  enable  this  Court 
to  retain  a  jurisdiction  which  is  auxiliary  to  a 
Court  of  law  any  longer  than  such  Court  suf- 
fers its  proceedings  to  stand.  Buiehera*  and 
'Jroven*  Bank  v.  fFiiH$^  1  Edw.  $45. 


XXX.  LBJSE. 

Landlord  and  tenant. 


lf97.  A  covenant  oa  the  part  of  a  lessor  to 
renew  a  lease  for  years  at  the  expiration  of  the 
term,  is  a  covenant  ntnning  with  the  land.  JN^ 
gotty.Maaon^  1  Paige^419. 

.1998.  A  surrender  and  conveyance  to  the 
lessor  of  a  sub-leatfe  of  part  of  the  premises  is 
no  bar  to  a' claim,  on  the  part  of  the  lessee  or 
his  assigns,  for  a  renewal  of  the  original  lease 
according  to  the  covenant.  Jtnd» 

1999.  The  holder  of  the  original  lease  is  not 
entitled  to  a  covenant  for  renewal  in  the  new 
lease,  as  that  would  create  a  perpetuity.  -  7M. 
•  1300.  Covenants  of  warranty  and  to  convey 
contained  in  a  lease  of  real  estate  inn  with  the 
land,  and  are  binding  upon  ths  heirs  and  assi^ 
nees  of  the  lessor,  ^an  Home  v.  Qnatu,  1  Paige, 
465. 

1301.  A  subsequent  purchase. Inr. the  lessor 
of  an  outstanding  claim  against  the  premises 
will  enure  to  the  benefit  of  the  lessee  by  virtue 
of  the  covenant  of  warranty.    iM. 

1309.  The  same  resalt  follows  where  the 
purchase  is  madd  by  an  assignee  of  the  rever- 
sion.   Ibid. 

1303.  A  lessee  of  buildingm  which  are  con- 
sumed by  fire  has  no  relief,  either  at  law  or  in 
equi^,  against  an  express  covenant  to  pay  rent, 
unless  he  has  protected  himself  by  a  stipnh^ 
tion  in  the  lease,  or  the  landlord  has  covenanted 
to  rebuild.     Gatet.Y.  Green,  4  Paige,  365. 

1304.  Where  the  eemplatnant  had  purchased 
the  rent  and  .revereion*  of  the  lands  of  an  a^ 
tainted  nenon,  and  had  received  rent  from  the 
tenant  (dr  more  than  forty  yesra  at  a  pastieiilar 
rate,  and  in  a  particular  manner ;  keid^  ikai  he 
was  not  entitled  to  a  discovery  firom  the  tensnt 
as  to  the  amount  of  rent  reversed  by  the  origi* 
nal  lease  or  as  to  the  terms  <of  payment.  Lan^ 
aing  V.  Pine^  4  Paige,  639. 

1305.  The  Court  of  Chancery  will  net  aid  a 
landlord  in  obtaining  a  discovery  from  hie 
tenant,  as  to  the  existence  of  the  eoyenant  4n  a 
lease,  by  means  of  which  the  interest  of  the 
tenant  in  the  land  may  have  become  forfeited. 
ibid. 

1306.  -In  the  ease  of  chuxch  leases  from  the 
trustees  of  charities,  te„  wheretthe  lesson  are 
in  the  practice  of  giving  new  leases  to  their 
tenants  from  time  to  time,  upon  the  payment  of 
a  renewal  fine,  or  a  reasonable  addition  to  the 
rent,  the  tenant  in  regard  to  third  persons  has  a 
vendable  interest  in  such  imperfect  right  of  re- 
newal which  a  Court  of  Equity  wiU  recognise 
and  protect,  ^thoug^  such  recewri .  depends 
upon  the  mere  violation  of  the  lessor.  jPkvfe 
V.  Wardeii,  6  Paige,  968. 

1307.  If  a  person  who  has  particular  or  spe- 
cial interest  in  a  lease  obtains  a  renewal  of  the 
lease  in  consequence  of  his  being  in  posseseioa 
as  tenant,  or  m>m  his  having  such  special  inte* 
rest,  the  renewed  lease  is  in  equity  considered  as 
a  mere  continuance  of  the  orijnnu  lease,  for  the 
protection  of  the  rights  of  all  parties  who  had 
any  legal  or  equitable  interest  in  the  old  lease* 
Ibid. 

1808.  Wherethecomplainant,este]esseeof 
premises,  a  part  of  which  iiad  been  let  by  hint 
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to  aa  QD^er  tenant,  cootraeted  with  the  defend- 
ants to  sell  hia  interesi  in  the  premises  to  them, 
for  the  porpoae  of  enabling  them  to  obtain  a  re- 
newal without  prejudice  to  the  rights  of  the 
sah>Ies8ee ;  and  the  defendants,  in  consequence 
of  aucfa  agreement,  obtained  a  new4«i8e  of  the 
premises  m  their  own  names,  and  .then  eyicted 
the  sah-lesaee,  by  which  the  complainant  was 
eooipeUed  to  make  ffood  the  Loss  or  damage  sus- 
tained by  him ;  heidt  that  the  complainant  was 
entitled  to  a  decree-  fot  a  specific  performance  of 
the  agreement,  and  to  be  indemnified  against  the 
claim  of  the  suMessee ;  and  that  he  had  a  lien, 
for  the  anpaid  purchase  money,  upon  the  legal 
interest  in  the  premises  wh^  the  defendants 
had  aeqaiied  under  their  new  lease.    IMU 

1309.  Where  there  is  a  covenant  in  a  lease 
allowing  a  lessee  to  purchase  the  fee  at  a  «>e- 
cified  aum,  it  is  a  fair  inference,  in  a  bill  filed 
for  a  specific  pedbrmance,  that  the  i:ent  was  fixed 
at  the  amount  reserved  in  the  lease  as  an  induce- 
ment to  purchase  the  fee  under  such  covenant. 
In  the  matter  tfHunier^  1  Edw.  1. 

1310.  7*he  words,  ^^  shall  have  liberty  to  pur- 
chase,'* contained  in  such  covenant,  are  to  be 
construed  as  givins  the  right  to-clear  title,  free 
froai  a  claim  of  dower  and  all  Otb^r  encum- 
brance.   It  means  the  whole  title.    lUd. 

1311.  Itseemsj  where  a  tenant  covenants  to 
pav  rent,  and  the  premises  are  burnt,  he  is  stUl 
liable,  and  equity,  cannot  relieve  him.  Fatter- 
8tm  T.  Aekerean^  1  Edw.  96. 

1319.  But  where  a  tenant  covenants  to  yield 
up  the  premises  in  good  repair  at  the  end  of  the 
tenn,  damages  by  fire  to  the  manufacturing 
house  excepted,  **  and  in  case  of  such  accident 
the  vent  was  to  cease ;"  it  wa»,  held,  although 
upon*  such  accident  the  rent  ceased,  still  the 
term  did  not ;  the  tenant  would  hold  until  the 
tetm  had  expired,  and  he  was  not  liable  in  Chaxi- 
eeiy  for  a  reasonable  rent  as  for  use  and  occupa- 
tion*   Ibid* 

1313.  Where  a  tenant  covenants  to  pay  all 
taxea,  diarges,  and  assessments,  ordinary  and 
eztiaerdinary,  which  might,  during  the  term  of 
hia  lease,  be  charged  or  assessed  upon  Uie  de- 
mised property  or  upon  him,  and  he  paid  an  as- 
seaaaaeiit  oa  accoant  of  a  public  sewer,  for 
which  a  prior  assessment  hao  been  paid  by  his 
landlofd  before  the  lease,  but  returned  to  the 
lalter  with  interest  afterwaids,  on  account  of  an 
erroneous  principle  in  the  assessment;  heldi 
that4he  tenant  had  no. remedy  in  equity  upon 
the  rule  of  accident.  Cram  v.  JBAinrOf  1  Edw. 
1S3. 

1314.  Whether,  as  he  paid  the  assessment, 
he  can  have  relief  in  equity  upon  the  ground  of 
mistakal    Qtuere,    Ibid. 


XXXI.  LEGACr. 

A*  What  U  a  hgaey^  whatpa$9e»hy  the  bequeath 
mndbvwhatwordif  andwhereihe legacy  w 
apeeifie^  peeumary^  or  general, 

B.  Payment  rflegqeUet  o**a  ofmarthalXng  ae- 

eete/or  that  jmrpou, 

C.  When  h'able  to  abaU  or  rrftmd. 

D.  jUtien/or  a  kgaey* 


A.  What  U  a  legacy  t  what- passes  by  the  bequest^ 
and  by  what  words ;  and  where  the  legacy  is 
specific^  pecuniary^  or  general, 

1315.' It  is  a  general  rule,  that-le^cies 
chargeable  upon  the  real  estate,  and  payable  at 
a  future  day,  are  not  vested,  and  lapse  by  the 
death  of  the  legatee  before  the  time  of  payment 
arrives.    Birdjudl  v.  ffetvlitt^  1  Paige,  33. 

1316.  But  this  rule  has  never  been  extended 
to  a  case  where  the  estate  wsis  given  to  a  stran- 
ger upon  condition  that  he  paid  the  legacy 
charged  thereon ;  and  the  rule  has  been  much 
limited  even  as  between  the  legatees  and  heirs 
at  law.    Ibid, 

1317.  Where  the  time  of  payment  of  the 
legacy  is  postponed  for  the  benefit  of  the  es- 
tate, and  not  with  reference  to  any  particular 
circumstance  in  relation  to  the  legatee,  the 
legacy  becomes  yested  at  the  death  of  the  tes- 
tator, and  is  transmissible  to  the  personal  re- 
presentatives of  the  legatee,  although  he  dies 
before  the  time  of  payment  arrives.    Ibid, 

1318.  Where  there  is  a  bequest  in  remainder 
after  the  determination  of  the  particular  estate, 
with  an  executory  limitation  over  in  case  of  the 
death  of  the  legatee,  the  legatee  takes  onlv  a 
contingent  interest,  which  wul  be  divested  if  he 
dies  during  the  continuance  of  the  particular 
estate,  and  the  limitation  over  will  take  eflect. 
JLdams  T.  Beekman  and  others^  1  Paige,  621. 

1319.  Where  specific  chattels  not  necessarily 
consumed  in  the  use  are  bequeathed  for  life, 
with  a  limitation  over,  the  practice  is  to  re- 
quire from  the-  first  taker  an  inventory  of  the 
goods,  specifying  that  they' belong  to  him  for 
3ie  particular  period  only,  and  afterwards  to 
the  person  in  remainder.  Alid  security  is  not 
required  from  the  first  taker,  unless  there  is 
danger  that  the  articles  will  be  wasted  or  other- 
wise lost  to  the  remainder-man.  Owenhoven  and 
others  V.  SKuler  and  others^  S  Paige,  123. 

1320.  If  there  is  a  general  bequest  of  a  resi- 
due for  life  with  remainder  over,  although  it 
includes  articles  which  are  consumed  in  the 
using,  the  whole  mast  Be  sold  and  converted 
into  money,  and  the  proceeds  invested ;  and  the 
interest  only  is  to  be  paid  to  the  legatee  for  life. 
Ibid, 

1321.  K  mere  misdescription  of  the  legatee 
does  npt  render  the  legacy  void,  unless  the  am- 
biguity is  such  as  to  render  it  impossible,  either 
froni  the  will  or  otherwise,  to  ascertain  who  was 
intended  as  the  object  of  the  testator's  bounty. 
Smith  V.  Smithy  4  Puge,  271. 

B.  Payment  ff  legacies ;  and  ofmankaiUng  assets 

for  that  purpose, 

1322.  A  legacy  carries  interest  from  the  time 
it  becomes  payable.  Birdsall  v.  ffewlitt^  1 
Paige,  32. 

1323.  Where  land  is.  devised  si|bject  to  the 
payment  of  legacies,  and  the  devisee  dies  before 
payment,  the  legatees  have  a  specific  lien  upon 
the  inoome  of  3ie  land  after  his  death,  as  well 
as  upon  the  land  itself,  and  the  legacies  must 
be  paid  out  of  the  same  in  preference  to  the  cre- 
ditors and  legatees  of  such  devisee.  Hnllett  and 
Davis  V,  Ha&t  and  others^ Executors,  2  Paige,  15. 

1324.  If  the  estate  and  the  income  which  ae- 
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emed  after  Uie  death  of  the  devtaeoiriioiild  proTe 
•inaufficieDi  for  the  payment  of  the  legaciea,  the 
balance,  to  the  eatteat  of  the  renta  and  profita 
^received  by  the  deriaee  in  hia  lifiethne,  will 
conatitule  a  debt  againat  the  reaidne  of  hia 
eatate,  to  be  paid  in  a  duejcourae  of  adminiatra- 
tion.    Ibid, 

1336.  Where  the  legateea  aeek  a  aale  of  the 
restate  to  aatiafjr  the  legaeiea  charg|ed  thereon, 
the  deriaee  or  hia  heira  cannot  reanire  them  to 
litigate  a  claim  of  third  peraona  Wnich,  if  Talid, 
ia  paramount  to  the  title  under  the  will  jof  the 
deviaor.    Ibid, 

1326.  In  auch  caaea  the  right  ae<iuired  under 
the  will,  whateyer  it  may  hotmuat  be  aold subject 
to  all .  paramount  claima«    Ibid. 

1327.  If  the  peraonal  eatate  of  a  deceaaed 
debtor  ia  not  aufiicient  to  pay  hia  debta  and 
legaeiea,  and  hia  executor  exhauata  the  peraonal 
eatate  in  the  payment  of  creditora  whose  debta 
are  charge^fe  both  on  thd  real  and  peraonal 
eatate^  a  legatee,  aa  between  himaelf  and  the 
heir  at  law  of  the  decedent,  ia  entitled  to  atand 
in  the  place  of  auch  tcreditora  |Mno  (oii/o,  and  to 
lecoTer  the  amount  of  hia  legacy,  or  ao  much 
thereof  aa  the  aer^onal  eatate  would  have' paid, 
out  of  the  resu  estate  deacended  to  the  heir. 
MMan  v.  Griffiihy.Z  Paige,  402. 

1328.  Where  the.peraoK»l  eatate  baa  been  ex- 
hauated  by  the  executor,  in  the  payment  of 

'debts  charffod  upon  the  real  eatate  deacended  to 

the  heir  at  uiw,  the  legatee,  and  not  the  executor^ 

ia  the  proper. pera<m  to  file  a  bill  for  marahalling 

^the  aaaeta,  and  to- obtain  payment  of  the  leg^y 

.  out  of  the  real  estate.    loiiL 

1329.  Where  a  legacy  ia  given  to  a  claaa  of 
.individuala,  in  general  teima,  aa  to  the  children 
of  A.,  and  no  period  ia  fixed,  for  the- payment  of 
the  legacy,  if  will  be  conaidered  as  due  at  the 
death  of  the  testator;  and  on)y  the  children  of* 
A.,  who  were  either  born  or  begotten  previousj 
to  that  time,  will  be  entitled  to  a  ahare  in  the| 
legaey.    JenkinM  ▼.  'F\reyeT^  4. Paige,  47. 

1330.  But  a  child  in  venire  m  mere  :at  thet 
rdeath  of  the  teatator  ia  considered  aa  in  esse; 
and  if  it  ahould  aflerwarda  be  bo/m  aliye,  it 
would  be  equally  entitled  with  thoae  childien 
who  were  bpm  in  the  lifetime  of  the  teatator. 
Ibid. 

1331..  Where,  b}r  the  will,  there  ia  a  poet- 
ponement  of  the  division  of  alej^aoy  given  to  a 
claaa  of  individuals  until  a  period  aubaequent 
to  the  teatator'a  death,  every  peiaon  who  an- 
Bwera  the  description,  ao  aa  to  come  within  that 
claaa  at  the  Ume  fixed  by  the  teatator  for  the 
division,  will  be  entitled  to  a  share,  although 
not  in  esae  at  his  death,  unless  there  is  some- 
thing in  the. will  to  show  that  the  teatator  in- 
^nded  to  limit  the  legacy  to  sneh  only  of  the 
class  as  would  answer  the  deadripticm  at  the 
time  of  his  death.    Ibid. 

1332.  Where  a  teatator,  afier  deviaingall  his 
real  estate  to  his  son,  chai^^d  with  the  support 
•  of  his  wife,  directed  that  his  son  should,  at  the 
expiration  of  ^ree  yeara  from  the  date  of  hia  the 
teatator^s  decease  or  the  deeeaae  of  hta  wifoi  pay 
certain  sums  for  the  landa  which  the  teatator 
had  given  him,  and  the'  widow  of  the  teatator 
survived  him  more  than  three  yeara,  and  then 
died ;  it  wa$  HM^  that  die  legaeiea  were  pay«hle 


immediately  Qpon  aar  deadi.   MiBer  r.  PkiBSpf 
6  Paige,  673. 

1383.  The  revked  atatutea  (2  R.  8.  109,  56 
aec.  and  p.  IM.  sec  26^)  requiring  aix  weeks 
advertiaiftff,  dee.,  upon  «  aale  df  real  ctft«te  by  an 
executor  tSr-payment  of  debta  and  Icgieiea,  in 
puraoanee  of  the  authority  ^giveii  by  a  will,  ap- 
pliea  only  where  the  will  ia  ailcst  ario  the  mas- 
aer  of  aale.  M^Dmnut  r.  LoHUmrd^  I  Sdw. 
273. 

1334.  'Theratoa,  Where- cxsenteia  had  powar 
to  aell,  in  oidar  tO'SMet  legaeiea  **^at  aoeh  time 
and  in  auch  manliar  aa  to  them  ahoaM  aeem 
moat  advanlBffemia,'*  and  thay.-a^ld  Qpo»  an  ad- 
Tertiaement  of  three  weeks-;  Aeirf,  to* be  a  Talid 
eaae.    Ibid. 

'C.WktnHMttotdttU^r^katd. 

1335.  Under  the  provision  of  the  'revised 
atatutes,  giving  to  a  post-testamentary  chUd  the 
aame  portion  of  the  real  and  personal  estate  of 
the  father  as  would  have  descended  or  have 
been  distributed  to  sueh  child  if  the  father  had 
died  intestate^  all  the  devisees  and  lecateea  nwi^t 
contribute  rateably,  in  proportion  to  Die  value  of 
the  real  or.  peraonal  estate  devised  or  bequeathed 
to  them  respectively,  tom^e  up  the  distributive 
share  of  auch  poat-testamenlary  child ;  and  tn 
making  auch  contribution,  no  distinction  is  to 
be  made  between  apecific,  general,  and  reaiduavf 
legateea,  but  each  legacy  ts  to  abate,  rateably  m 
proportion  to  its  jmibunt  or  value.  ASieUi  v. 
JSIain^  5  Paige,  588. 

1336.  Even  a  legacy  given  to  the  widow  of 
the. testator  in< dower  muatbe  taken  into  aceouat 
in  estimating  the  amount  which. the  other  lega- 
teea  are  bound  to  contribate.to  make  i^p  theaha^ 
of  a  post-testamentary  chUd  in.tbe  eatate  of  the 
father.  But  as  between  the  widow  and  auoh 
child,  ihe  latter  cannot  take  a  child*a  portion 
of  the  real  estate  discharged  of  the  -widow^a 
tifhta  of  dower,  and  alao  a  rateable  prep«Mtioa 
ofa  legacy  given  by  tiie.teatator  to 'the  willow 
in  lieu  of  audi  dower.    Ibid^ 

10..jietionfor  a  legacy. 

'  1337.  'It  is  n  general  -rale^that  «  -'leaidueiT 
legatee,  or  ether  person  proaecoting  for  a  distn- 
buttve  share  pT  the  eatat^  ehoilld  make  all  tin 
other  peiaona  interested  tn  the  distrihution 
parties  to  the  auit,  in  order  that  only  one  aceount 
betaken.  PtiUhardy.HiekeahdwnaUur^Emea^ 
fort,  ^.  1  Paige,  970/ 

13^.  But  thia  ia  not  necesaai^  where  a  cre- 
ditor ofle^tee  prosecutes  who  is  entitled  to  p. 
priority  ofpayment.  The  exeeirtor  or  adminia- 
trator  in  such  caaes  ia  the  le^  lepreaentative  of 
the  reaiduary  legateea,  and  it  ia  his  duty  to  pn^ 
tect  their  rights.    /Mtf. 

1339.  Where  a  teetator  devised  hia  real  and 
persona]  estate' to  two-of  hisaons,  provided  tbf^ 
should  pay  certain  legaeiea  nven  in  the  wiu« 
and  the  legateea  filed  ttieif  Mil  against  them,  ami 
obtained  a  decree  for  the  Skle  of  the  real  eatata 
to  pay  the  levies;  whteh,  upta  being  so]4* 
proved  inaufiicient;  and  no  decree  hairing  beaai 
asked  in  that  suit  charging  the  devisees  perscoH 
ally  with  the -payment;  AeAi,  that  the  legMeos 
ODuld  not  file  a«ew  biil  agaiofet  thorn  mtiott 
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1^0.  The  legatees  sbovld  have  asked  and 
ebtatned  all  the  relief  to  which  they  were  entt* 
4ied  agaioet  the  deidsees  in  the  first  suit   Ibid, 

1341 .  Where  sehreral  suits  are  brought  by  dif- 
ferent lejfatees  for  general  legacieSr  and.  the 
estate  ia  insufficient  to  pay  them  all,*the  Court 
will  direct  an  account  of  the.  estate  to  be  taken 
ia  one  cause  only,  and*  in  the  mean  time  direct 
the  prooeedings  in  all  the. other  suits  to  be 
stayed.  Mm  and  %^fe  v.  Orary^  Exetuior^  1 
Paige,  41& 

1349.  It  is  a  matter  of  discretion  as  to  which 
suit  the  account  shaU  be  taken  in.  The  Court 
will  therefore^  direct  the  suit  which  is  most 
beneficial  for  the  legatee*  to  be  proceeded  in, 
and  if  there  is  deub^  on  that  subject,  will  refer  it 
to  a  master.to  ascertain  which  suit  is  most  for 
the  interest  of  the  legatees  and  other  persons 
interested  in  the  estate.    Ibid, 

13^3»  The  chUdien  of  a  deceased  legatee, 
although  ekclusiT^ly  eptitled  to  the  legacy*  can- 
not recover  the  same  from  the  owner  ^of  the  real 
estate  upon  which  it  is  charged,  without  admi- 
nistering upon  Uw  estate  of  Uie  bgat^.  Jenkina 
r.  li-eytr^  4  Paige,  47. 


XXXIL  LIMlTJTIONSr  STATUTE  OF. 

» 

1344.  Twenty  yeaM  are  required  to  bar  aA 
cquitf  of  redemption.  Skt  v.  TAfS  PrmderU 
awtd  birtetonefiht  fJaaihtUtan  Compana/^  1  Paige, 

4a. 

1345.  Twen^  years,  by  analogy  to  the  statute 
of  limitations,  is  the  period  allow^  iu  Chancery 
Cor  eommencing  proceedings  to  set  aside  coD- 
vejaoces  of  real  estate  on  the  ground  of  fraud. 
Ward  T..  Tan  Bakkelen^  1  Paige,  100» 

13IG.  The  statute  of  limitations  is  a  good 
plea  is  bar  in  equity  as  well  as  at  law.  Slaf' 
fvrd  y.  Brvnn^  1  Paige»  jd3d^ 

1317.  Vvhere  a  legacy  to  a  -dauffhter  was 
payable  on  her  marriage  or  when  she  oecam^  of' 
age,  and  she  married  befoie  airiyiuff  at  full  ase, 
in  a  suit  brouffht  by  heir  and  her  husband  for  me 
legacy  after  the  lapse  of  si^  years,  ii  uttu  Held, 
iiM  the  slattite  of  Umitationsidid  sot  nm  a^nst 
ber,  she  eomsag  within  the  exeepCion  m  the 
•taUMe  ia  favoor  of/emet  eo/otrL  Wiod  tmd  toift 
T.  Tkf  Exeeuiwn  tf  iiiAer,  1  Pai^^l^. 

13  IB.  Where  the  statute  of  lunitaiions  is  a 
mod  defence  to  only  a  part  of  the  complaiaant^s 
aemaod,  if  pleaded  as  a  her  to  thewhole»'tl^ 
plea  will  be  bad.    Ibid. 

1349.  The  statute,  of  limitations  may  be  in- 
terposed against  legacies,  if  not  charged  upon 
the  land,  as  well  in  equity  as  at  law.-  Souzer 
and  wife  y.  De  Msyer  and  Bt  Mttfor^  d  Paige, 
674. 

1350.  To  reviye  a  debtjba^ed  by  the  statute 
of  limitatious,  there  must  be  an  admission  of  a 
subsisting  indebtedness,  unaccompanied  by  any 
thiw  which  ahowa  the  intention  of  the  party  to 
ayaii  himself  of  the  statute  as  a  bar^  or  which  is 
sufficieal  to  rebut  the  implication  of.  a  promise 
to  ray.    SU^Qtdr.Bryan^  9  Paige,  46, 
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1351.  Where  the  right  to  sue  at  law  accrued  be- 
fore the  revised  statutes  took  effect,  the  time  with- 
in which  a  suit  will  be  barred  depends  upon  the 
statute  which  existed  previous  to  that  time;  bat 
where  the  right  to  commence  the  suit  accoruad 
since  that  period,  the  time  within  which  the  suit 
is  to  be  brought  must  be  regulated  by  the  ts* 
vised  statutes.    Jhid,   "    '  ' 

1353.  The  same  rules  are  applicable  to  suita 
in  eqility  in  cases  inhere  the  complainant  has  a 
concurrent  remedy  at  law.    /bid, 

1353.  Whether  the  time  which  has  elapsed 
previous  to  the  adoption  of  the.  revised  statntea 
IS  to  be  taken  into  coiysideration  in  estimating 
the  ten  yearb  within  which  a  suit  must  m 
brought  which  is  of  exclusively  equitable  op^ 
nisanoe?    Qumre.    Ibid. 

1354.  Upon  a  liability  created  by  statute,  the 
plaintUf  may  bring  an  action  of  debt  or  amavp" 
tii  at  his  eleetioD,  if  no  form  of-  action  is  pr^ 
scribed  by  the  statute  creating  such  liability* 
A  suit  in  equity  founded  upon  such  liability 
would  not  thererore  be  barred  till  the  expiratioiL 
of  the  longest  time  limited  for  brii^ng  either 
of  those  actions  at  law.  Van  Bock  v.  WhitMt^ 
3  Paige,  409. 

1355.  Whethei;  loose  declarations  of  the  % 
ther  ail  to  the  receipt  of  money  belou^ng  to  hie 
daughter. will  tevive  the  eeuse  of  action  fo^the 
sam<H  &£^  A  lapse  of  twenty-five  yean  from  ^ the 
time  the  legal  right  of  the  husbeiul  to  recover 
the  money  hadraccrued  1  Quwre^  Van  JSff^yh 
Van  Deweih  4  Paige,  64. 

.  1366u  The  statute  of  limitations  jtoes  net,  in 
term4,  apply  to  Chancery;  still  when  its  jusle^ 
diction  is  invoked  in  cases  of  whioh  it  has  net 
an  exclusive,  but  a '  concunent  jurtsdiot^ae* 
equity  gives  to  it  the  like  effect  as  a  Court  of 
iaw.    Seriim  v.  Varian,  1  Edw.  343. 

13^.  Ignorance  of  rights  and  fraud  and  ooe- 
cealment  wiU  prevent,  the  operation  of  the  sta- 
tute ;  but  a  party  must  set  these  up  distinct^ 
in  his  pleading.  An  averment  that  the  com- 
plainants had  not  be^  **  in  a  situation  to  call 
the  guardians  or  their  representatives  to  a*  ae- 
count,**  is  U)6  indefinite.    Ibid- 

1358.  The  etatute  of  limitations  may  be  a  bar 
in  a  suit  by  one  partner  against  another  for  aii 
account  ami  settlement  of  the  joint  concenu 
JStttvaier  v.  fbwter^  1  Edw.  417. 


XXXIIL  LOAN  OFPieERS. 

135d.  Where,  by  the  division  of  fheeountv  of 
Washington,  lands  mortgaged  to  the  old  loaa 
officers  of  that  county  fell  Within  the  limits  of 
the  new  county  of  Warren ;  Mdt  that  under  the 
act  of  the  12th  of  March,  1819,  the  loan  officers, 
upon  a  foreclosure  or  sale  of  the  mortgaged  pr^ 
mises,  were  bound  to  publish  a  eopy  of  their 
advertisement  of  sale  in  a  oewspaper  ia  Waneo 
oounty.    Bogtn  v.  Murray^  3  raige,  390. 

13G0.  A  rule  made  by  the  loan  offieere  with- 
oet  giving  the  notice  reauired  by  Uw  is  ie- 
valid,  and  will  be  set  aside  upon  the  spplioa 
(ion  of  the  owner  of  the  mortgaged  premisee 
Ibid. 
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XXXIV.  LUNATICS  ANDIDIQTS. 

K,  Juritdiciion  of  Chancery^  and  iU  count  cf 
proceeding  tn  regard  to  litnatice  and  idiote  / 
commienon  andinquutiion  of  lunacy  f  irateroe 
of  the  inquindon, 

B.  Committee  or  curator  tf  (he  penon  and  eetate 
of  the  lunatic  ,*  hUpower  and  duty,  and  herein 
of  the  oak  of  the  lunaticU  eetatejfor  hie  meunto' 
nance  andthtpaymeni  of  Aw  cfe&it  f  account 
and  alknoaneee, 

CHahitualdrunhardt. 

A.  JuriodieUon  tf  Chancery ,  and  ito  count  of 
proeuUng  in  regard  to  kmatieo  and  idioio^; 
cominimtion  and  inquitUion  tf  htnaey  /  irqneroe 
tf  the  inqiMtion* 

1361.  On  the  exeeation  of  a  eommisaion  in 
the  natuto  of  a  writ  de  htnatiee  inquirendoj  it  Ift 
improper  for  the  sheriff  who  Mmmoned  the  Jorj 
to  be  in  the  roonif  or  to  eonTeree  on  the  subject 
with  the  Jary,  while  they  are  deKberating  on 
their  verdict.  In  the  matter  ofAmhout,  1  Paige, 

497. 

1363.  Where  the  sheriff  had  improperly  in- 
terfered with  the  deliberations  of  the  jury,  their 
inqnisitioB  was  set  sside,  snd  anew  commission 
was  issued  directed -to  the  coroner.    Ihid. 

1363.  It  is  the  privilege  of-  a  party  against 
whom  a  commission  t>f  Innacy  is  issued,  to  be 
present  at,  and  to  have  notice  of  Its  ezeention. 
In  the  matter  of  Tracy ,  1  I^dge,  580. 

1364.  If  peculiar  circumstances  render  it  imr 

S roper  or  nntofe  to  ^vn  such  noUce,  they  should 
e  stated  in  the  petition  to  the  Coort,  so  thit  a 
specia]  provision  mav  be  inserted  in  the  com- 
mission dispensing  with  notice  to  the  paity.  Ihid, 

1365.  In  this  state  it  is  not  a  matter  of  coarse 
to  aUow  an  inauisition  to  be  traversed,  but  the 
same  rests  in  tne-sbund  discretion  of  the  Court. 
Md. 

1866.  The  practice  hera  is  to  award  a  feiffned 
issue  in  all  cases  where  a  traverse  would  be 
proper,  instead  of  allowing  a  formal  traverse. 
Ibid, 

1367.  An  issue  should  be  directed,  upon  the 
application  of  the  party,  in 'all  cases  of  doubt, 
especially  uaider  the  act  respecting  habitual 
drunkards. '  Ibid, 

1368.  Whether  any  and  what  allowance  will 
be  made  to  a  party  out  of  his  estate  in  the  hands 
of  a  committee  depends  upon  the  ciicnmstaiiees 
of  each  particular  ease.    Und, 

1369.  Courts  never  enforce  executory  con- 
tracts against  infants  or  lunatics,  exceoi  such 
contracts  as  are  for  necessaries  furnished.  Loo^ 
mie  and  Hoyden  v.  ^ffencer  and  Bofph,  9  Paige, 
153. 

1370.  But  where  an  infant  or  lunatic  has  re- 
ceived the  benefit  of  property  sold  to  htm  in 
good  faith,  by  a  party  who  had  no  knowledge 
of  his  ineapacity  to  contract,  and  where  no  ad- 
vantage has  been  taken  of  liis  situation,  a  Court 
of  Equity  will  not  interfere  to  set  aside  the  con- 
tract.   Ihidk 

1371.  Where  the  creditor  of  a  lunatic,  on  the 
sale  of  propem  to  the  latter  in  good  faith,  haa 
obtained  a  legal  security,  the  Court  of  Chaneeiy 


will  not  deprive  him  of  sneli  security  whkoot 
restorinff  to  him  so  much  as  the  estate  of  tbe 
lunatic  nas  been  actually  benefited  by  the  nle. 
Ilrid. 

1379.  Commissioners  may  be  required  to 
give  the  lunatic  doe  notice  of  the  time  and  place 
of  executing  a  commission  of  Innacy,  althongh 
^e  lunatic  resides  oat  of  the  state.  In  the  ms/* 
ter  of£.Pettit^  a  lunatic,  3  Paige,  174. 

1373.  A  commission  may  issne  to  aseertaia 
the  lunanr  of  a  non-^neaident,  bst  it  cannot  be 
esecuted  beyond  the  liniits  of  this  state.    IM, 

1374.  The  statute,  gives  the  Court  of  Chao- 
eery  the  exdusive  care  and  custody  of  the  per- 
sons and  estates  of  idiots,  lunatics,  and  babiiiial 
dmnkaids;  and  all  contracts  made  by  thm, 
and  all  gifts^of  Cheir  property  and  effeets,ftAer 
the  actual  finding  of^an  inouiaition  dederiiig 
their  incompetence,  are  actually  void/  VAmoo* 
reux,  6ommiUee4fStafordT.Croiby,  3  Paige^  489. 

1375.  TheMnquieiu'on  is  only  prima  fotk 
evidence  of  the  invalidiu  of  an  act  doneJ>y  the 
lunatic  or  drunkard  before  the  isaoini  of  Um 
commission,  but  which  is  oTcrreacbed  by  the 
finding  of  the  jury.    Ibid, 

1376.  The  chancellor  will  net  grant  an  appli- 
cation in  .the  name  of  a  lunatic  for  leave  to  tiv 
verse  the  inquisition,  unleaa  he  is  satisfied,  vpon 
a  private  examinaitton  6f  the  lunatic,  or  by  Uie 
report  of  a  master,  that  such  is  the  wish  of  fh^ 
lunatic,  and  that  he  is  capable  of  onderatanding 
the  nature  and  object  of  tbe  application.  In  m 
matter  of  Otriotie,  5  Paige,  243/ 

137T.  But  where  the  conveyance  t>f  a  pm^ 
xhaser  is  overreaclied  by  the  inqnisltioD,  tke 
Court,  upon  probable  cause  shown,  will  pennb 
such  purchaser  to  traverse  idie  finding  of  the 
jury  upon  his  stipulating  to  be  bound  by  the 
final  decision  upon  spch  traverse.    Ibid* 

1378.  When  a  petition  or  aflSdavit  is  sworn 
to  by  a  person  who  has  been  found  by  the  in- 
quisition of  a  jury  to  be  a  lonatfc,  tlie  oflicer 
before  whom  the  same  is  sworn  should  state 
in  the/tirol,  that  he  had  examined  tbe  deponent 
for  the  parpose  of  ascertaining  the  state  of  his 
mind,  and  that  he  was  apparently  of  sound 
mind,  and  capable  of  understanding  the  oatnte 
and  contents  of  the  petition  or  afiBdavit    00* 

B.  ComimtUe  or  euraiar  of  ike  peroon  and  Mi 
of  the  iunaiic  f  hie  power  and  duty,  andhertm 
if  the  mde  if  the  hndtiee  tftate^  fir  Ua  matoU- 
nance  and  the  payment  (f  hie  ddUf  ateonet 
and  aUowaneee. 

1379.  A  committee  must  be  appointed  in  this 
state  for  a  non-resident  lunatic  to  enable  him  to 
obtain  the  control  of  property  here.  In  w 
matter  tfE,  Pettit,  a  lunatic,  9  Paige,  174. 

1380.  It  ia  not  proper  to  subject  the  estate  ef 
the  lunatic,  &c.,  to  the  expense  of  a  procpeding 
hj  bill  against  his  committee,  except  by  the 
direction  of  the  Court ;  and  It  is  a  contempt  of 
the  Court  to  commence  a  suit  at  law  wttbcvt 
its  permission.  VJmoureux,  ComanKee  ifSlaf* 

ford,  V.  Ormby,  9  Paige,  439.  * 

1381.  The  statute  having  giyen  to  die  Coort 
of  Chancery  the  exclusive  jurisdiction  to  siifh 
tesea,  and  charged  it  with'the  duty  of  frtrnA- 
ing  for  the  payment  of  the  debtaof  the  idioti 
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lanatic,  or  drunkard,  out  of  his  estate,  the  chan- 
cel tor  will  see  that  the  legal  and  equitable 
rights  of  the  ereditors  are  protected  and  en* 
ibfeed ;  bat  this  mast  be  done  aeeordingr  to  the 
asual  forms  ofproceedings  in  this  Coait,  or  under 
its  direetion.    Rid, 

1389.  It  is  a  eontempt  of  the  Couit  Ibr  a  per- 
son to  interfere  with  the  property  of  a  lunatie, 
te.«  after  he  is  informed  of  the  insfltntion  of 
proceeding  to  deelare  hirincomjpetehey.  /^td* 

1383;  Afler  the  finding  of  an  inquisition  de- 
claring the  incompetency  of  the  lunatio,  Ace, 
the  proper  remedy  of  cMttors  is  by  an  appli^ 
catioo  to  the  Court,  by  petition,  for  the  psiym^nt 
of  their  debts,  if  the  committee  decline,  dis- 
charging them  without  the  dtiectton  of  the 
Court;  and  if  their  demaadtf  are  disputed  or 
doubtful,  it  may  be  Teferred  to  a  master  to  as- 
certain whether  they  are  equitably  due«    /M. 

1384.  The  chancellor  has  no  aothofity  to 
order  the  sale  of  the  real  estate  of  the  lunatic, 
unless  it  be  necessary  for  the  payment  of  the 
lunatic's  debts,  or  for  4he  maintenance  Of  him- 
self or  of  his  family,  or  for  the  education  of  his 
children.  In  the  nuOUr  cf  PetUi^  a  hmaiie^  U 
Paige,  596.  » 

1385.  And  in  neither  of  these  cases  can  it  be 


done  if  there  is  eufficlent  personal  estate  for   committee.    Jbid» 


ibsii  purpoee*    Ihitt. 

1 386.  If  a  peiBon  his  either  a  legal  or  equitable 


claim  against  the  estate  of  an  idiot,  lunatic,  or  upon  his  property,  heroic  the  institution  of  pro- 


of controTersies  existing  between  different 
members  of  the  lunatic's  family,  is  not  sufficient 
for  thst  purpose*  In  ike  maiier  of  Lvtle^  3  Paige, 
251. 

1392.  Whero  a  bill  is  filed  by  a  creditor  of  a 
lunatic  against  his  committee  to  obtain  payment 
of  a  debt  out  of  the  estate,  it  is  not  necessary 
to  make  the  lunatic  a  party.  But  in  a  suit 
where  there  are  conflicting  interests  between 
the  lonatie  and  his  comroittee  which  must  be 
settled  in  the  cause,  both  should  be  made  par- 
ties.    Teal^T.  Woodworik,  3  Paige,.  470. 

1393*  After  the  appointment  of  a  committee 
of  a  lunatic  by  the  Const  of  Chancery,  it  is  a 
contempt  of  Court  for  a  creditor  to.  sue  the  lu- 
natic, or  to  leT^an  execution  upon  his  property, 
without  peimission  of  the  chancellor  or  vice- 
chanceller  haTing  jurisdiction  of  the  proceedings 
in  lunacy.    In  the  mtUter  qf  Hopper^  5  PaigCt 

13944  The  proper  course  for  the  creditor  of  a 
lunatic  who  is  under  the  care  of  a  committee  is 
to  apply  to  the  Court,  by  petition,  for  the  pay- 
ment of  his  debts  out  oC  the  lunatio*s  estate;  or 
for  lesTc  to  bring  a  suit,  or  to  be  permitted  to 
establish  his  deMs  on«  reference  to  a  master, 
if  .rihe  existence  of  6ie  debt  is  disputed  by  the 


1395.'  Where  a  judgment  is  obtained  against 
a  lunatic,  and  an  execution  issued  and  levied 


habitoaT drunkard,  in  the  hands  of  a  oonimittee 
appointed  by  the  Court  of  Chancery,  which 
such  eommittee  refuses  to  pay,  he  must  spnly 
to  that  Court,  by  petition,  for  payment  or  nis . 
demand ;  and  he  will  not  be  permiitted  to  obtain 
payment  by  lAeafis  of  a  suit  at  lawr  unless  such 
suit  is  brought  with  the  sanction  of  the' Court 
of  Chancery^  In  ike  meUtertf  HetUr^  3  Paige, 
199. 

1387.  Where  a  paHy  proceeds  at  law  against 
the  luttsfie  after  the  appointment  of  a  eommit- 
tee by  this  Court,  he  wUUupon-a  proper  appli- 
cation by  the  committee,  be  restrained  frottt 
such  proceeding.    Ibidi 

1388.  If  the  properff  of  a  lunaCIc  is  under 
tiie  control  of  the  Court  of  Chancery,  in  the 
bands  of  a  committee,  it  is  a  contempt  of  the 
Court  for  a  plaindff  in  a  suit  at  law  to  interfere 
«ith  the  property,  on  a  judgment  and  execution 
against  the  lunatic.    Ibid. 

1389.  Debts  contracted  by  a  lonatie  or  ha- 
bitual drunkard,  aOer  the  appointment  of  a 
committee,  and  without  his  consent,  cannot  be 
paid  out  of  the  estate,  although  established  by 
a  suit  at  law  against  the  limatie  or  drunkard. 
Ibid. 

1390.  Where  an  idiot,  who  was  under  the 
care  of  a  eommitiee  appointed'  by.  this  Court, 
polled  down  a  schboUhouse  standing  upon  lands 
owned  in  common  by  him  and  4ic  trustees  of 
the  school  district,  the  Court  authorised  an 
equitable  partition  of  the  lands,  so  ss  to  com- 
pensate the  trustees  for  the  share  of  the  schooU 
bonse  which  belonged  ro  them.    Ibidt> 

139 L.- The  committee  df  a  lunatic,  who  has 
Toluntarily  accepted  the  appointment,  cannot  be 
discharged  without  showing  some  Tslid  excuse 
for  icsigniog  the  trust;  ami  the  fact  that  hir 
satoation  is  leoderad  unpkasant,  in  consequence 


ceedings  in  lutascy  in  the  Court  of  Chancery, 
the  Court  will  not  set  aside  the  judgment  and 
execution  upon  a  summary  application  of  the 
conimittee,  although  such  judgment  and  execu* 
tion  are  oTeneaehed  by  the  finding  of  the  jury 
npon  the  commission  «  lunacy.    Ibid* 

C.  BmbUiMl  drui^kards. 

1396.  Where  a  person  for  any  considerable 
part  of  his  time  is  intoxicated  to  such  a  degree 
asto  ^epriireliim  of  his  ordinary  reaaoning  fi^ 
cnlties,  it  is>]prtiiur  facie  evidence  that  he  is  in* 
capable  of  managing  his  affairs.  In  the  mailer 
tf  TVoey,  1  Paige,  580. 

1397.  Where  dtie  Court  designates  a  master 
to  take  an  account  between  a  conHUittee  of  an 
habitual  drunkard  and  the  estate,  it  is  irregular 
and  improper  for  the  parties,  to  change  the  mas- 
ter, fof  the  dischargU'  of  this  duty,  without  the 
sanction  of  the  Court.  Iriihe  mailer  ef  Carier^ 
3  Puige^  146; 

1398.  If  the -committee  of  an  habhual  drunk- 
ard neglects  to  file  an  inventory  of  the  estate,  or 
to  remfer  his  accounts  regularly  under  oath,  as 
fequired  by  the  doe  hundred  and  fifty-fourth  rule; 
in  the  settlement  of  his  .accounts,  every  pre- 
sumption will  be  taken  most  strongly  against 
him#    Ibid* 

.  1 399vThe  committeeof  an  habitual  drunkani, 
who  hdds  i&  mortgage  against  the  estate,  can- 
not, without  the  sanction  of  the  Court,  enforce 
it  by  proceedmgs  of  foreclosura  under  statute. 
Una,  ' 

1400.  Where  the  committee  bas  been  guilty 
of  gross  negligence,  he  will  be  decreed  to  pay 
the  costs  of  tlM  proceedings  against  him  to  ob- 
tain his  removal  and  the  settlement  of  his  ac- 
counts.   'Ibid* 

1401.  The  eommittee  ofmihabituid  drunkard 


140 


CUlkNCERY^MuUr't  (gke  9hd  tkk. 


■hoold  tpply  to  th^  CooTf  for  proleetioii  ttgBinM 
my  peiton  who  famiBhet  tho  dninkatd  with 
the  moans  of  iRtoxicatioo,  In  the  vuttter  9f 
HeUer,  3  Paige,  200. 

1403.  The  Court  ofX;hanoery4iafl  theciis- 
lody  abd  control  of  the  person  as  well  as  of  the 
estate  of  an  habitual  dmnkafdv  uid  eao  exercise 
that  control  by  means  of  a  committee,  as  in  the 
ease  of  a  lanatic.  Jn  ike  matter  of  LynA^  6 
Paifre,i20.         - 

1403.  The  committee  of  an  habituaV drunkard 
has  the  right,  subject  only  to  the  soperintending' 
control  of  the  Court,  to  deeide  as  to  the  proper 
residence  of  thedr«nkard,aiid  he  is  responsible 
for  the  consequences  of  his  neglect  to  .take  pro* 
per  care  of  the  person  of  such  drunkard ;  and  it 
u  the  duty  of  the  Court-to  aid  and  protect  the 
committee  in  the  proper  exercise  of  this  right, 
and  to  ^re  him  directioiis  on  the' subject  When 
necessary.    lUd, 

1404.  Where  a  third  pmon^  without  the  con* 
sent  and  against  thQ,  wishes  of  the  committee, 
has  the  custody  of,  or  harbours  this  habitual 
drunkard,^  the  committee. Should  apply  to  the 
Court,  fitr  |NEr/c,  for  an  oider  that  such  person 
delirer  the  drunkard  up  to  the  committee,  or 
eease  from  harbouring  him;  and  if  such  -order 
is  disobeyed,  the  party  will  be  punished  (or  a 
contempt  of  the  Court    Jbid, 


XXXV.  MASTEB^S  OFfJCE  AlfD  SALE. 

1406.  Where,  on  a  sale,  the  master  had  at- 
tended three  days  from  Uie  distanoe  4^  forty 
miles,  the  Court  would  not  direct  an  allowance  in 
costs  beyond  the  scale  llxed  in  the  fortyHeighth 
rule;  espeeially  as  no  ^ssoyk  appealed  for 
placing  the  sale  under  the  directioa  of  a  master 
from  so  great  a  diatanoe.  iZoaflftooM  t«.  FetUcr, 
1  Hopk.  !i98.^ 

1406.  A  purchaser  at  a  master's  sale  isbomki 
td  complete  the  purchase  where  the  veador 
shows  a  prima  fade  ^title,  affainst  which  there 
are  no  reasomible  rrounds  ofsuspioion*  /i^  iAe 
matter  ff  T^omoM  Brownings  S  Paige,  64. 

1407.  If  it  appears  that  any  person  is  making 
a  claim  adverse  to  the  title  of  the  vendor,  or 
that  there  am  probable  grounds  to  suppose  such 
s  claim  will  be  made,  tlie  Court  will  direct  the 
testimony  of  the. witnesses  to'  be  perpetuated. 
Jbid. 

1408.  The  bidding  at  a  masfer's  sale  will  not 
be  opened^  except  in  very  special  eases;  and 
then  it  will  not  lie  done  unless  the  purphaaer  is 
folly  and  liberally  indemnified  for  all  damages, 
costs,  and  expenses  to  which  he  has.  been  sub^ 
Jected.  '  Duncan  and  ofher»,  Tnttieei^  Y.  Dodd 
and  othert;  9  Paige^  99. 

1409.  Where  the  master,  who  was  directed 
to  sell  mortgaged  premises  under  «.  decree,  had 
written  iastroctions  from  the  complainant's  so- 
licitor not  to  sell  tKe  premises  for  a'  lest  sum 
than  two  thousand  six  hundred  dollars,  the 
amount  of  the  .debt  tod  costs,  bitt  threugh  ig^ 
florance  of  his  doty  the  premises  vrerest^ld  for 
one  thousand  dollars  less,  to-purchksers  who 
~*  '*e  informed  of  the  instructions  at  Uio  time 


of  sale,  and  befoie  they  paid  theh  bid,  theCovrt 
ordered  a  resale  of  Uie  proper^,  JBsjtia  v. 
Mea  and  wife^  S  Paige,  339. 

1410.  Where  the  purehasers  took  possession 
of  the  property,  sod  made  improvements  thereon, 
after  being  Idformed  by  the  master  that  the  facts 
would  b^  submitted  to  the  Court,  and  without 
waiting'  for  the  con^rmation  of  the  report  of 
salcj  t<  tfHM9  heJd^  that  they  were'  not  entitled  to 
indemnitv  for  such  iaiprDvementa.    Ibid, 

1411.  \Vheie  a  persoa  becomes  a  purchaser 
under  a  decree  of  a  Court,  of  dhancery,  he 
submits  himself  io  the  jurisdiction  of  the  Court 
in  the  suit  in  which  the  decree,  was  made,.as  to 
all  matters- connected  with  the  sale,  or  relatiog 
to  hint  in  the  character  of  purchaserv  *  Ibid. 

1413.  Where  a  purchaser^  at  a  n\as(er*s  sale, 
pnrchaees  under  this  assurance  ^iven  at  the  time, 
that  he  is  to  receive  a  perfect  title ;  if  such  title 
eanoot^be  given,  lie  will  pot  be  compelled  to 
complete  the  purchase.  Morris  and  otkero  v* 
Mtumlt  and  oiiero^  Q  Paige,  68€* 

1413,  Neither  can  he  be  compelled  to  receive 
a  good  legal  title,' iC  it.  is  liable  to  be  litigated, 
in  consequence  of  some  equitable  claim  which 
miay  be  brougfht  against  it.    Jbid 

•  U14»  He  is  not  obliged  to  acsoept  a  <mcre 
equitjible  title,  or  a  doubtful  title.    Aid, 

'  1416.  He  has  aright  to  require,  onder  such 
cifcumstaoces,  a  title, which  is  good»bothat  law 
and  in  eqaitj*    Ibid^    . 

lilS,  It  IS  the  duty  of  the  master  who  sells 
property  under  an  order  of  the;  Court,  to  pay 
ever  the  moiievsTeceived  upon  the  rule,  U>  the 
parUea  entitled  thereto,  without  delay.  And  if 
he  neglects  to  jiay  pver  the  money  as  directed 
by  the  order  ot  the  Couit,  the  interest  which  is 
lost  by  such  neglect  should  be  diarged  upon 
the  master  personally.  ^  Lawrence  t.  Murrojf^  3 
Paige,  400.  .  -   • 

14 17..  Where  land  sold  under  a-deereeof  the 
Court  was  described  in  the  master^s  notice  as 
containing  about  seventy  acres,  when  in  f^t  it 
contained  only  thirteen  aoreavand  one  of  the 
complainants  who  was  present  at  the  sale  knew 
of  the  deficienot,  bat  coiKieaied  that  fact  fnom 
the  ionaster  and  the  bidders,  and  encouraged 
them  to  bi4,  the  bill  was  set  aside  or  .the  ap* 
plication  of  the  purchaser.  Feeder  v.  i\mda^  3 
Paige,  94. 

•  1418.  The  iriaster  who  sells  property  should 
insert  nothing  la  his  desqiiption  of  the  same^  in 
the  notice  ef  sale,  which  nuy  unduly  enhasce 
the  value  etf  the  property  or  mislead  the  pur> 
chaser.    Ibid         <r^        > 

14ld.  It  is  the  policy  of  tl\si  Court  of  Chan- 
cery to  encourage  a  fair  competition  at  a  ma8ter*s 
sale;  and  to  efiect  this  object,  it-  will  not  allow 
any  deception  whatever  to  be  practisejl  upon 
the  bidders.    Ibid 

1430.  The  aurchaser  at  a  master^s  sale  can- 
not, object  to  ttie  title  merely  on  the  ground  that 
there  is  a  possibility  that  some  persoq,  .other 
than  the  parties  in  tl^e  suit,  has  an  interest  in 
the  premises,  where  .there  is  no^orobabiltty  that 
any  auch  interest  exists.  DurAaot  v.  MiiMrd, 
4  Paige,  441.. 

,  14S1.  Where,  or\  an  order  tor  the  release  of 
mortgaged  pretnises,  the  master  was. directed  to 
put  up.  the  premises  at  a  partif^ular  sum, and  resell 
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the  MOM*  if  thftt  tmiMiiit  or  a  larger  atim  Was 
bid  there/bft  and  at  the  sale  the  premises  were 
ttroek  off  U>  a  parcbaser  for  the  sum  speci- 
fied; simI  thereupon  the  master,  aetiag  under 
the  directions  of  the  complainant*8  solicitor, 
aod  without  any  previoua  intimation  to  that 
efieet,  insisted  upon  the  immediate  payment  of 
the  bid  in  specie,  althonprfa  the  purchaser  offered 
to  pay  the  same  in  good  eurrent  bank  bills,  or 
io  good  drafts  on  specie  ^ying  banks  at  Albany, 
Of  to  pay  the  amount  m  specie  as  soon  as  it 
could  be  obtained  fiiom  the  banks  where  it  coold 
be  foood ;  and  the  master  immediately  put  up 
Che  property  again  vpoa  the  terms  thai  specie 
fihoald oe paid  dawn, aadno  person porchasing 
on  these  terms,  he  reported  that  the  terms  upon 
vhjch  the  resale  was  directed  had  not  been 
complied  with ;  it  toss  keld^  that  the  conduct  of 
the  muter  was  inipioper  ftnd  univatifiable^  and 
that  the  purchaser  was  entitled  to  a  deed  of  the 
premises,  apo»  the  payment  of  the  amotant  of 
his  bid;  and  the  repc«t  of  the  master  was  set 
aside,  and  he^  was  directed  to  execute  to  the 
porchaser  a  deed  upon  such  resale.  J^mring  ▼• 
JUoore,  5  Paigie,  48h     " 

143*2.  //  aeeMf,  a  master  is  liable  for  ihe  costs 
of  letting  aside  his  report  of  sale,  and  of  the 
ftob8e<|aeat  proceedings  theridon,  if  his  condnct 
aa  attdk  master  has  been  giossly  improper  and 
oppieasive.    Ibid* 

1423.  A  sapplementary  bill,  or  an  original 
bill  in  the  nature  of  a  supplemental  bill,  is  but 
a  eoothination  of  4he  oilgtnal  aoit«  so  far  as're* 
garde  the  right  of  a  mast^  who  has  been  soli- 
citor or  ooonsel  in  the  original  suit  .to  act  as 
master  in  any  proceedings  en  the  supplemental 
bill    ATLmrin  T.  Chmrier^  6  Paige,  530. 

1424.  The  approval  of  an  apped  boiai  is  an 
act  leqairing  the  Oxercise  of  jtidgment  and  die- 
eretioa  on  the  pmrt  of  the  approving  officer;  and 
a  master  who  kam  aetad  as  solieilor  or  eoansel 
io  the  eause  or  pmtCer  in  which  the  appeal  Is 
taltes,  or  vhoae  law  partner  has  thns  acted, 
ttaaot  rmlarl  J  approve  such  bond.    Ibidm 

U8$.  Wheie  a  master,  or  any^ocher  jodioial 
oAeer  of  the  Comt  of  ChancerTt  has,  in  the 
ehaiaeler  of  a  solicitor  or  eounseUor,  given  ad* 
yice,  or  prepared  any  pleadini^  or  proceedings 
in  a  eanse  or  matter  pending  in  or  brought  be- 
fore the  Coart^  or  has  mtde  or  opposed  motions 
or  r^titioos  in  aath  caose-  or  jnatter,  or  where 
bis  law  pftrtner  has  been  thue  employed  or  con- 
sulted, althoQgh  not  the  solicitor  or  eoiinsel  on 
Keord ;  such  master  or  judicial  officer  eaaaot 
afterwards  act  as  master,  or  do  any  judicial  act 
r«iHiring  the  exercise  of  judgment  or  discre- 
tion whieh  is,  in  any  way^  connected  with  such 
cause  or  matter.  But  the  reatrictions  of  the  re- 
vised statutes  do  not  extend  4o  a  master  who 
bss  acted  merely  as  Ci^ancery  affent  of  the  so- 
licitor in  the  caosev-in  theireceipt  and  service 
pf  papers ;  oor  do  they  prevent  a  master  who 
is  iioi  the  Solicitor  or  counsel  on  record  from 
takinir  an  affidavit,  or  4.oi<^ff  sny  other  mere 
nMttiaterial  act.    IM. 

1496.  A  pnrehaser  at  a  master's  sale  under 
a  decree  of  the  Court  of  Chancery  may  make 
a  valid  transfer  of  bis  bid  Io  a  third  person^  be- 
^  the  ezeeotton  of  the  maater's  deed  for  the 
premises;  and  the  Court,  upon  the  application 
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of  such  assignee,  may  direct  the  execution  of  a 
conveyance  immediately  to  him  by  the  master, 
subject  to  the  equitable  rights  or  Kens  of  other 
persons,  aa  against  the  original  purchaser, 
which  had  become  vested  previous  to  the  as« 
signmelit  of  his  bid.  Proctor  v.  i«hrrMiin,  5 
Paige^  614. 

- 1427.  Where  a  memorandum  not  authorized 
by  the  master  was  read  at  a  master's  sale,  de« 
scribing  the  dimensions  of  the  dwelling  houses 
sold,  and  which  turned  out  to  be  incorrect  by 
several  feet,  the-  sale  was  vacated.  Laighi  v. 
FeJf^  1  Edw.  677. 


:  XXXTL  MORTGJGE. 

A.  W%ai  constiiuiei  a  mortgage,  and  Hi  tnUure* 

B.  JUgistry  cf  mortgagee  {  prtoriiy  of  eUciim- 
braneee  and  taeking* 

C.  EelaU  and  inierdt  of  the  mortgagor  and  mort" 
gagecj  and  when  the  equitable  u  merged 
tfl  ^  kgal  estate. 

D.  'Equity  of  redemption  t  %pho  may  redeem  i 
what  length  cf  time  mall  be  allowed  for  thai 
purpoui  whin  payment  or  aqiisfaetion  of  a 
mortgage  xoiU  oe  ftreaumed* 

E.  I\nruh$ure  and  tale* 
P.  jieeount  between  mortgagor  and  mortgagee, 

A*  What  eomtituteo  a  mortgage^  and  its  nature* 

14S8.  In  1796,  in  the  state  of  Connecticut, 
£.  agreed  to  sell  to  C.  certain  lots  of  land  in 
this  atate  ;  for  which  he  duly  exeeuted  a  deed 
of  conveyance,  of  which  an  aeknowiedgment 
bv  him  was  endorsed  s  C.  paid  part  of  the  con- 
sideration,, and  •gave  promissory  notes  for  the 
veaidue ;  but  not  having  security  at  hand  for 
the  payment  of  those  notes,  the  deed  was  left 
in  the  hands  of  H.  as  an  escrow,  until  security 
should  be  furnished.  E  <  died  in  1 800,  the  notes 
not  having  been  paid  or  secured ;  C,  being  in- 
debted to  the  eomplainaflt,  made  the  complain- 
ant a  deed  of  conveyance  of  these  lots,  informing 
him  then  or  afterwards  thst  he  had  no  title,  and 
that  the  deed  had  been  left  with  H.  as  securitr. 
After  this '  information  the  complainant  made 
overtorea  by  indirect  means  to  get  the  deed 
&om  E.  to  C.  out  of  the  hands  of  H.,  and 
finally  succeeded;  E.,  or  his  representatives, 
caused  the  titie  state  of  the  case  to  be  made 
known  to  the  complainant,  and  the  amount  justly 
due  on  the  notes  to  be  demal^ded  of  him,  which 
he  refused  to  pay,  relying  on  his  title.  The 
complainant  took  possession,  and  sold  the  lands 
with  wsrranty.  in  1820  the  heirs  of  E .  brought 
ejectments  for  the  landtf,  which  the  complainant 
defended.  On  trial  H.  proved  the  delivery  of  the 
deed,  as  he  had  before  explained  the  fact  to  the 
complainant;  and  the  judge  bemg  of  opinion 
that  the  deed  was  an  escrow,  verdicts  were 
found  for  the  lessors  of  the  plaintiff,  the  defend- 
ants in  this  suit,  upon  which  the  complainant 
filed  this  bill.  This  is,  ia  substance,  the  ordi- 
nary contract  for  the  sale  of  lands  when  the 
title  remains  in  the  vendor  as  security.  Leg* 
geU  V.  Edwarde,  1  Hopk.  630. 
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1499.  Though  not  in  fona  a  mortgaige,  it  is 
such  in  Bubstuiee.    JbiiL 

1430.  Time  is  not  of  the  euenoe  of  this  con- 
tract ;  cojnpentttiott  may  be  made*  and  that  com- 
pensation 18  interest.    JUd,  .     . 

1431.  Thou^  the  conduct  of  the  complainant 
was  immoral  and  reprehensible,  and  thoogh  the 
delay  of  both  parties  had  been  ffreat;  yet  those 
circumstances  da  not  deprive  the  eomplaiaant 
of  rights  previoasly  acquired.    JbitL 

1439.  The  complainant  is  entitled  tp  .relief 
upon  payment  of  the  pdneipal  due  on  the  notes, 
with  mterest,  costs,  and  expenses,  both  at  law 
and  in  equity;  including  not  only  legal  costs, 
but  all  reasonable  expenses  of  every  kind  which 
the  litigation  has  imposed  on  the  defendants. 

1433.  An  agreement  for  a'^mortffsge  is^in 
equity  a  specific  lien  on  the  land,  ii  the  mah 
ier  tfHoUfe^i  Paige,  195. 

14^.  Bomi  fit  pure{ia8ers  without  notice, 
who  have  actually  paid  the  purchase  money, 
cannot  be  disturbed  in  their  title  to  the  premises 
purchased,  where  tiie  deed  intended  as  a  mbrt^ 
gage  is  absolute  on  its  face.  WhiUieki.  J^ane 
anSitthen^  1  Paige,  909. 

1435.  In  such  eases  the  remedy  of  the  inert- 
ffagor  is  personal  against  the  mortgagee;,  'and 
his  legal  representatives,  for  the  inoneys  received 
on  the  sale  of  the  mortgaged  premises.    Ibid, 

1436.  In  taking  and  stating  an  account  of  the 
amount  due  on  such  mortgage,  the  mortgagee 
will  be  chsrged  with  the  rents-  and  pn^nts  of 
the  mortgegied  premises  from  the  time  he  took 
possession,  and  also  with  the. amount  of  the 
purchase  money  teceived^by  him  on  the  sale  of 
the  premises,  together  with  interest  theveon  to 
the  tune  of  stating  the  aceount*    ildd. 

1437.  Wh^re  an  instrument  in  wnting*^  was 
duly  executedv  convey ing  certain  •lands  to  th^ 
grantee,  his  executors,  administiatoi^,  and  as- 
signs, for  and  during  the  term  of  one  .Tear,  yields 
ing  and  paying  therefor  yearly  lawful  interest  of 
seven  per  oeyit  during  said  term^of  one  year, 
and  in  and  upon. the  14th  of  No«rember,  1610, 
with  a  condition  to  be  void  on  the  payment  by 
the  grantor  of  dB600  to  the  grantee  on  llie  14th 
November,  18l0,  containing  also  a  covenant  on 
the  part  of  the  grantor  is  pay^  the  £BGO  and 
interest  at  the  time  above  mentioned,  the  same 
was  held  to  be  a  good  and  valid  mortgage  and 
security  in  equity,  for  the  fum  covenanted,  in 
the  instrument  to  be  paid  by  the  grantor*  El' 
Uott,  ExeetUor,  v.  Peli  atid  othen,  1  Paige,  968. 

1438.  And  auch  instrument  would  oe  valid 
and  binding  against  all  persons  Chargeable  with 
notice  of  the  same*    JbitL  -      - 

1439.  An  assignment  of  a  land  contact,  for 
the  security  of  a  debt  due  the  assignee,  upon  Uie 
condition,  that  if  the  debt  was  paid  at  tne  time 
stipulated,  the  assignee  shouhl  reassign'  the 
contract,  is,  in  equity,  a  mortgage,  and  Uie  as- 
signor has  a  right  of  tedemption*  Brotkvday  v. 
FTc/iir,  1  Paige,  «7.  . 

B.  Regtstry  of  tnari^agu  i  prioritj^  of  eaeumn. 
orances  and  iqcmngi 

1440.  The  English. doctrine  of  tadLing  morl- 
gages  does  not  apply  in  thia stale*  .  Mndgeny. 
CdrharU,  I  Hopk.  934. 


1441.'  It  9eemi  to  be  the  spirit  of  our  law  fer 
the  registry  of  mortgagees,  that  ^eaeh  mort^^i^ 
is  a  security  for  the  specifite  debt  mentioned  in  it« 
and  no  more.    Ibid* 

1449.  Where  onQ  creditor  has  the  moftgag<s 
of  two  funds,  and  another  creditor  has  a  subM- 
quent  mortgage  of  one  of  those  funds,  the  fint 
mortgagee  muat  pnrene  and-exhaust- his  remedy 
against  the  fond  not  mor^ged-^to  the  other, 
before  he  can  subject*  the  fund  mortgaged  to  the 
other  to  satisfaction.  Jertey  &.B>  Cnmpaft^  v. 
Jeratjf  CSompoti^^l  Hopk.  4|S0. 

1443.  And  ttiis  principle  is  enibiced,  dioogti 
there  may  be  a  question  eoncenung  the  validity 
of '  the  first  n^rtgace  in  respect  to  a  part  of  oas 
of  the  fiinds.    lSi£  ... 

1444. .  Aad  It  is  also  enforced,  where  a  part  of 
the  property  subject  to  4tae  fint  mortgage  is 
dtnated  in  another  state.     Ibid. 

1445*  yaa  D.  having  purchased  -lands  of 
Van  R.,  for  which  he  haa  not  paid,  sold  part 
of  the  land  to  W.,  from -whom  he  took  two 
mort^gea  of  equal  dates  ibr  part  of-  the  consi- 
deration, intending  that  one  of  the  mortgages 
should  be  assigned  to  Van  R.  fo  secure  the  ori- 
ginal cQiiQidecation  of  the  land,  and  Ihatit  should 
have  priority.  The  mortgages  were  tegist^red 
currently ;  but  the  one  intended  for  Van  R.  was 
first  assigned  to  him,  and  aflerwards  the  other 
was  assigned  to  S.  S.  in  good  faith  and  for  fall 
value.  Fan  Rnuitdatr  -v.  Stafof4,  1  Uopk« 
669.  •  ^ 

M46.  Van  1>.^  by  assigning  die  -  first  jlMs^rf- 
gage  to  Van  R.,  while  he  retained  the  second, 
gave  priority  to  the  first,  and  postponed  hb  own 
clum  under  the  second.  Ibid* 
'  1447.  S.  8.,  the  assignee  of  the  one  mortage, 
took  it  subject  to  all  £e  equity  which  Van  R., 
tbcassignee  of  the  tKher,  lutd  against  ike  mort* 
gagee.    Ibid, 

1448.  A  deed,abaolute  onila  f^ce,  if  intended 
only  as  a  mortgage  tar  security,  for  the  payment 
of  money,  whetl^  aceempanied  by  a  written 
defeasance  or  not,  must  bii  recorded  as  a  mor^ 
gaffe,  in  order  to- protect  the  holdet  agmst  a 
subsequent  bona  fide  tnortgasee  or  purefiBiser  of 
-the^  prenlises.  fVkite  v.  jfeore  ontf  oikersf  I 
PaigB,  65i. 

1449.  If  no  written  defeasance  wais  eteculed, 
the  holder  of  ih»  mortgage  may  comply  with 
the  requirement  of  the  statute  at  any  time  after- 
wards,  by  executing  %  defeasance  aecofdiug  to 
the  terms  agreed  upon  by  the  partiesi  and  Uien 
rsoordinsr  both  Instfumeats  •  together  as  .a  mort- 
gage.   Ibidi 

1450.  Where',  an  abaolute' deed  is  .aeeotaipa- 
aied  by  a  written  defeasance  coataiMid  in  a 
separate  insttunent,  showing  that  \he  convey 
anoe  was  onljr  intended  as  a.mortg8ge,  the  deed 
and  defeasance  must  both  be  recorded  ia  the 
hodc  of  mortgages,  to  pvotact  tiie  holder  of  such 
security  against  the  claims  of  subiMquent  boma 
fide  purchsflBTS  from  the  mort^igor.  (Srudatoite 
V.  Oorr/er,  3  Paige,  491.     ' 

1451.  Under  the  recording  act  of  lanltsry, 
1794,  relative  to  conveyances  in  ^e  m^itary 
tract,  and  th»  ict  ^  IBOl,  concerning  mort- 
gages; the  btma  fidt  purchaser  of  a  military  lot 
is  protected  against  a  chum  underii  prior  an- 
regutsred  mor%ag0|  although 'tfach  mortgage  is 
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sfterwtfdft  Tegistored- before  the  reoordinflf  of 
the  deed^    Eawky  ▼,  Bmndtj  5  Paiffe,  104* 

145A.  A  penon  who  mfien  hhnsMf  to  do  «n 
nolawful  aot,  whereby  another  b  injured,  ehall 
make  sotisfactioD.  Therefbie,  where  a  mort- 
gage was  made  to  F.,  who  took  an  assignment 
of  a  prior  morteege  from  W.,  bvt  did  not  get  it 
leeorded,  and  W.  was  afterwards  induct  to 
acknowledge  satiafaetion  of  the  mortgage  which 
he  had  asatgned,  whereby  F.*s  security  was 
o>TeResched  by  «n  inteimedtate  judgment ;  held, 
that  W.'s  estate  should  make  reparation.  #Vrm 
▼•  Matdnekaon^  I  fidw.  133. 

1453.  Where  »  mortgagor,  for  his  own  ad- 
vantage, yet  in  good  faith,  procures  satisfaction 
pieces  from  his  mortgagees,  and  cancels  the 
mortgages  wtthonl  paying  the  mortgage  mo- 
neya,  and  does  so  upon  an  anderstani&ng  to 
giTe  new  mortgages,  but  dies  before  the  aceom* 
piisbkig  of  it,  and  his  heirs  gWe  such  new  mort- 
gages ;  kM,  they  should  have  the  same  effect 
as  the  old  securities,  subject  to  intervening 
rights;  and  thit  the  United  States  were  not 
entitled  to  come  in  for  the  amount  of  duties 
seemtsd  upon  bonds  afterwards  given  by  the 
decerned  mortgagor  rateably  wiUi  the  mort- 
gagees. Vmitd^gUtffAmwicayr.Orw}kAank$^ 
1  £dw.  233. 

1454.  An  unregistered  mortgage  has  still 
(since  the  R.  S.)  a  preference  over  a  docketed 
judgment.    SekmidiT,  Hoyi^  1  Edw.  669. 

C.  EtIaU  and  intereai  tf  ike  morigagor  and 
mortgagee^  and  wAai  He  editable  i§  merged 
in  ike  kgalretUiU* 

1455.  The  mortgagor  of  S  chattel,  having  the 
right  of  possession  for  a  definite  p^iod,  has  an. 
interest  which  may  be  sold  by  execution ;  the 
purchaser  acquires  a  right  of  possession  and 
the  absolute  ownership,  subject  to  the  encum- 
braaee.    Bailey  v.  Burton^  8  Wend^  339. 

1456.  Where  a  mortgagee  obtains  a  renewal 
of  a  lease,  or  any  other  advantage,  in  conse- 
quence of  his  situation  as  such  mortgagee,'  the 
mortgagor  coming  to  redeem  is  entitled  to  the 
benefit  thereof.  Ske  v.  Jdanhattan  Company^ 
1  Paige,  48. 

1457.  Where,  under  a  statute  foreclosure, 
the  Mder  of  the  legal  estate  or  mortgagee  him- 
self becomes  the  pniehaser  of  the  equity  of 
redemption,  no  deed  is  necessary  to  make  his 
title  to  the  oremiseA  perfect.    Ibid 

1456.  Where  the  owner  of  ^the  le^  estate 
takes  SB  assignment  of  an  ootstandmg  mort- 
gage, there  wul  be  no  merger  of  the  mortgage, 
UBleas  Uie  owner  of  the  leg^  estate  so  intended 
when  he  puiehased  the  mortgage.  Rtmeil  v. 
jfuift'iH  1  Paiges  193. 

1459.  Where  a  mortgagee  parts  with  all  his 
interest  in  the  mortgage  to  a  third  person,  but 
does  not  assign  it,  and  he  afterwards  obtains 
his  discfanrge  under  the  insoivent  lnws,  the 
mortgage  wul  not  pass  to  his  assignees  under 
those  laws.  Hotford  v.  Jfiehob  Mid  othen^  1 
Paige,  990. 

14M.  Where  either  real  or  personal  estate, 
upon  which  there  is  an  outstanding  mortgage. 
Is  tnmed  into  money,  the  rights  of  the  mort- 
gagee eoatinne  unalteffed,  and  the  Court  will 
diKot  tffs  j^liesiioB  oCths  im»^  seeoidiAg 


to  the  rights  of  the  parties  as  they  existed  pre- 
vious to  the  alteration  of  the  estate.  JSlMtor  v. 
mikr  and  trthersj  3  Paige,  68. 

1461.  A  mortgagee  of  leasehold  premises, 
who' has  never  been  in  possession,  or  in  the 
receipt  of  the  profits  of  the  estate,  is  not  liable 
to  an  action  upon  the  covenants  contained  in 
the  lease,  as  the.  assignee  thereof.    I  hid. 

1463^  A  mortgagee  out  of  possession  has, 
both  at  law  and  equity,  only  a  chattel  interest 
in  the  mortgaged  .premises^  and  the  mortgagor 
for  every  substantial  purpose  is  the  real  owner. 
Ibid. 

1463.  If  a  mortgage  while  in  the  hands  of 
the  mortgagee  is  not  a  valid  lien  on  the  property, 
it  will  not  be  valid  in  the  hands  of  the  assignee 
of  such  mortgagee.  Pendleton  and  wifr  v.  Fay 
apd  othen^  3  ^aig6,  303. 

1464.  Before  ^mreclosure  a  mortgagee  cannot 
maintahi  ejectment  to  recover  possession  of  the 
mortgaged  premises,  arid  he  has  no  interest  in 
such  premises  which  can  be  sold  on  execution ; 
and  before  an  entry  under  his  mortgage,  he  is 
not  bound  by  a  covenant  running  with  the  land, 
as  an  assignee  of  the  mortgagor.  Morn$  and 
oihers  V.  Motoait  and  othen^  3  Faige,  586. 

1465.  If  a  vendee  is  in  possession  of  lands 
under  a  contract  to  purchase,  a  subsequent  puiw 
chaser  or  mortgagee  has  constructive  notice  of 
his  equitable  nghts,  and  takes-  the  land  subject 
to  his  prior  equi^.  Qouvemenr  v.  LyntA,  3 
Paige,  300. 

1466.  If  the  purchase  money  has  been  paid 
by  a  vendee  bsfore  a  subsequent  mortgagee  is 
recorded,  the  mortgagee  will  have  no  claim 
upon  the  land.    Jbtd. 

1467.  If  a  part  of  the  pnrchase  jnoney  re- 
mains unpaid  at  the  time  the  mortgage  is  ro- 
corded,  such  mortgage  will  be  an  equitable 
lie  A  on  the  land  to  nio  extent  of  the  unpaid 
purchase  money.    Ibid. 

^  1468.  It  is  an  established  rule,  both  at  law 
and  in  equity,  that  a  mortage  is  not  evidence 
of  a  subsisting  title  or  interest  in  the  mortgagee, 
if  he  has  never  entered  Under  his  mortgage, 
and  no  interest  has  been  paid  or  demanded 
thereon  for  more  than  twenty  years.  Dunham 
V.  Mhmrdf  4  Paige,  441. 

B.  Equky  cf  redtmfiianf  wlui  may  redeem  f 
what  kngth  of  time  thall  be  aiiowtd  far  that 
purpoMCf  when  paymeni  or  taiitfaetton  if  a 
suif /ga^  will  be  fruumedm 

1469,  S.,  being  indebted*  to  the  Manhattan 
Company  upon  a  note  to  the  amount  of  $3000, 
axld  also  being  in  embarrassed  circumstances, 
upon  the  application  of  the  directors  of  the 
company,  in  order  to  secure  the  amount  due  to 
the  company,  assigned  to  them  a  bond  and 
mortgage  for  $4000,  which  he  held  upon  a 
house^  and  lot  in  Poughkeepsie  against  F.  and 
H.  The  assignment  was  made  with  the  ex- 
press  understanding  that'the  surplus,  after  satis* 
fying  the  debt  of  the  company,  should  belong 
to  S.  The  assignment  ststed  that  S.,  for  the 
snm  of  $3000,  assigned  ^e  bond  and  mortgage 
to  tfie  Manhattan  Company^  with  power  to  col- 
lect the  sum  of  $9006  for  their  own  use ;  and 
contained  a  covenant  on  the  port  of  S.,  that 
$3000  was  due  on  the  mortgage,  and  that  the 
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moitgtged  pretniset  fthonld  sell  for  that  81101 
mnd  ttie  interest  nnd  costs.  In  1817,  the  Man- 
hattan Company  foreclosed  the  raortaase,  and 
caused  the  mortgaged  .premises  to  be  bid  in  for 
S700.  Prerious  to  the  sale,  S.  was  told  by  the 
agent  of  the  company,  that  if  the  company 
purchased  in  the  property  it  should  repiain  as 
It  then  was  as  to  him,  8.  merely  foreclosing  F. 
and  H.  S.  always  insisted  upon  his  right  to 
ledeem ;  and.  in  18S5,  made  a  ^urect  application 
for  that  purpose,  and  ofiered  1^  pay  all  that  was 
justly  due  to  the  -  company*  The  -  company 
refused  to  permit  him  to  redeetn.  Ji  fodM  AeH 
that  the  assigament'  from  &  to  the  Jilaidiattan 
Company  was  a  moirtgitfe,  and  .^ren  if  it  had 
been  in  form  of  an  absph^  assignment  of  the 
whole  inter^t  of  S.  in  the  bond  and  mortgage 
against  F.  and  H.,  that  in  canity  it  would  naye 
been  a  mere  secvrity  for. the  payment  of  the 
debt  due  the  Manhattan*  Company ;  tiiat  the 
Manhattan  Company  had  apeifeclright  to  fore- 
close the  mortgage,  under  the  statute,  for  the 
puipose  of  barring  th#  equity  of  redemption 
which  existed  in  F.  aiid  H. ;  that  the  assign- 
ment by  S.  to  the  Manhattan  Company  was  a 
mortgage  of  the  power  of  sale  •  as  wdl  as  a 
mortgage  of  the  debt ;  that  if  a  stnnger  had 
purchased  the  mortgaged,  premises'  upon  the 
sale  theieof,  the  right  of  S.  to  redeem  the  same 
would  have  been  gone,  but  not  his  rigjht  to 
ledeem  the  second  mortgage  created  by  the 
assignment,  which  right  would  then  attadi 
itself  to  the  purchase  money  instead  of  the 
land ;  that  as  the  Bfanhattai^  Company  were  the 
purchasers  of  the  mortgaged  pretntses,  the  right 
of  S.  to  redeem  the  said  premises  remained  un- 
disturbed, the  legal  estate  of  said  premises  con- 
tinuing undivested  in  the  Manhattan  Company ; 
that  the  assignment  of  the'  bond  and  mortgage 
to  tiie  ManhMtan  Company  being,  itself  a  sub- 
sisting mortjrage,  and  S.'s  equity  pf  redemption 
not  being  divcaled  by  the  statute  foredosore, 
the  question  of  watrer  on  account  of  lapse  of 
time  did  not  arise<  Ske  w,  Mitnkdttan  Qmipanyn 
1  Paige,  48. 

1470.  The  first  puiehaser  from  the  mortgap>r 
has  the  prior  equity,  although  the  consideration 
was  not  actudly  paid  iinttl  aftdr  other  p^pns 
of  the  land  had  been  purchased  and  paid  for. 
Owivemeur  ▼.  Lffiehy  9  Paige,  800. 

1471.  The  amount  which  a  judgment  oieditor 
is  bound  to  pay,  to  redeem  mortgaged  premises 
after  a  statute  foreclqsure,  is  the  sam  actually 
due  upon  the  mortgage,  and  not  the  sum -bid  by 
the  purchaser  at  the  sale  under  the  statute. 
BenedUA  v.  Giilman,  4  Paige,  68. 

147S.  Upon  the  redemption  of  mortgaged 
premises  by  a  judgment  creditor  .aftier  a  statute 
foreclosure,  he  is  not  bound  to  pay  the  coats  of 
the  fbreclosnte.    Ibid* 

1473.  Where  the  purchaser,  under  a  statute 
foreclosure,  makes  yaluable  and  permanent  im- 
provements upon  the  premises  under  the  belief 
that  he  has  a- good  .title,  and  without  notice  of 
the  oKistence.of  a  judgment  Which  is  a  lien 
upon  the  eauity  of  redemption,  the  jod^ent 
creditor  appiving  to  redeem  mnst^  in  addition  to 
the  amount  one  upon  the  mortga^  pay  the  en- 
hanced value  of  the  premises  loising  fit>m  such 


1474.  As  a  general  rule,  a  par^  who  it  ^ 
mitted  to  redeem  mortgaged  pranises,  whether 
he  is  plaintiff  or  defendant  in  the  suit,  nmst  pay 
the  costs  of  the  suit,  in  sdditioa  to  the  amouit 
due  on  the  mortgage.  -  Itidi  • 

1475.  Where  a  moitgajjee,  having  reoci?ed 
an  equitable  satisfaction  of^his  mortg^ige,  afta^ 
wairds  attempts  to  set  it  up  as  a  suMiatiBg  Imo 
upon  the  mortgaged  premises,  SBkisfaction  of  the 
mortffage  may  be  decreed,  so  that  it  may  be  can- 
cellea  on  the  record  of  mortgages.  Jbihggw, 
fro0tf,4Paige,678.. 

1476.  A  deed,  although  absolute  in  its  teitaf, 
msy  be  prpred  by  paiof  to  have  been  iatended 
by  the  parties  thereto  to.operate  only  as  a  mort- 
gage; and  a  judgment  creditor  of  the  inoiV 
jfagor*will  be  permitted  to  redeem  the  pieniaea 
in  the  handr  ta  the  heiir  or  peiaenal  rapieaenlft' 
tires  of  the  mortgsgee,  .open  the  payment  of 
the  arnonni  justly  due/    Fan  Bwtn.r*Bim' 

aiatd^  6  Paige,  ^.  •        v 

1477.  Wherethe  pai^ entitled  to  ndMmollBnU| 

Say  to  the  defpn((aQts  the  whole  amount  rquiltb^ 
ue  hf  fore  he  files  his  MU  to  redeem,  he  will  not  be 
eteffed  with  the  d«fendanrB  oofte.    /M4. 

1478.  Upon  a  hill  to  ledeeoi.  where  the  ooapWa* 
ant  is  in  poeseasion  of  the  preoiiflea,  which  an  in 
aropl^  security  for  the  amoiint  admitted  by  him  to  be 
due,  and  the  defendant  insists  that  he  ie  ttie  ebsoteti 
owner  ef  the  premises,  and  that  the  complaiseDt  ■ 
not  entitled  to  redeem,  the  CouitwiU  not  oid«r  tbe 
amount  admitted  to  l>e  doe  to  be  paid  into  Cowti 
nor  appoint  a  receiver' of  the  rente  and  profits  or  tbe 
premisea  pendine  the  litiisatiott,  if  the  insolveB«y  or 
the  complainant  is  A1II7  denied.  Jenkim  v.  irtssMSi 
5  Paige,  309. 

R  fiB/reeiotwre  a»d9ak% 

1478*.  AdecreeofsaleOnfbieeloaamiBamortfege 
is  not  to  ba  made  till  tbe  maater*a  report  on  the  ac- 
count shall  be  Confirmed.  PtxfiUon  ▼.if  iHT,  9  Cow.747. 

1478t.  A  master  may,  after  a  hsarinf  befire  ma 
OB  refemnoe  is  closed,  and  befttfe  he  has  settJsa  Uie 
draft  of  his  repoftj  receive  fuHher  eyidcnce,  if  he  be 
satisfled  that  it  was  discovered  aftar  the  first  heaniig. 

1479.  A.,  being  seised  of  a  house  andlotoi 
land,  devised  the  same  to  B.,.hii^  wife»  who  afWi 
his  death  became  duly  seised,  &o*,.aBd  mort- 
gaged the  aame.  Subaequeat  to  the  mortgage 
aeveral  judgments  were  reooveied  sgaiBSt.B., 
and  on  the.dlst  day  of  August,  1893,  B.  died, 
having  devised  the  same  psemises  to  Cm  ^^ 
daughter,  sufcgect  to  the  encumbraaoes.  £xe- 
cutiona  wiere  issued- on  all  the  judgmeats  agaialt 
B;,  by  virtue  of  which  die  premises  in  ^aeatioa 
were  sold  on -the  96th  dagr  of  November,  18S3, 
to  S.,  the  Detitioner»  for  IsiOO,  anda  errtificata 
delivered  oy  the  ahehff  pursoaat  to  tiie  set  of 
April  12th,  1839.  In  tke  $Miier  €f  Sctu^chh 
lHopk.88. 

1480.  On  4he  10th  of  May,  18S3,  a  bill  wu 
filed  to  foreclose  the  mortgage  above  mentioDM, 
upon  which  bill  a  decree  of  sale  was  entered  on 
the  9dd  of  November^  and  the  premises  sold  in 
pursuaqte  thereof  on  the  4th  of  Decenkberi 
1893,  to  the  petitioner  S.  for  eiiKO.  ThemoiV 
gage  and  jndgment  creditocs  were  Allly  pm 
and  a  balance  remained  in  the  hands  of  the  aa- 
^iatant  register.  The  petitioner  Imd  paid  oa  the 
two  sales  $2000  more  than  the' property  was 
-worth.  The  Court  directed  the  baianeeiMBaiDp 
ing  with  the  assistant  register  to  be  paid  to  St 
the  petitioner.    /M. 

1481.  By  the  purchsse  under  te  ezecati<»i 
1 8.,  Ui»  p«icliaser,.^pfmd  all  Q»  M^  of.  B. 
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•object  to  the  ittortgftge,  and  that  title  so  ac* 
quired  Was  a  perfect  right  in  equity,  subject  to 
be  defeated,  or  translerxed  by  a  redemptioa  ac* 
eofding  to  the  statute.    JhitL 

1483.  The  sale  under  the  decree  of  this 
Court  eitinguished  the  right  acquired  under  the 
sheriff^s  sale,  the  mortgage  being  a  prior  en- 
cnmbfance.  Compensation  may  be  made,  how- 
ever, to  the  purchaser  at  the  sheriff's  sale. 
Ihid. 

1463.  The  representatire  of  the  mortoagor 
could  hare  redeemed  the  land  only  by  discharg- 
ing the  eneulnbrances,  and  the  land  having  been 
conTerted  into  money  undet  the  decree  of  the 
Court,  she  canooi  be  entitled  in  equity  to  any 
thing  more  than  so  much  of  the  raloe  of  the 
land  as  may  remain  after  satisfying  the  encun^ 
brenoes.    IHd»     *  ^ 

1484.  The  complainant,  holding  two  mort- 
gages against  the  defendant  upon  distinct  par- 
cels ()f  land,  brought  this  bill  for  foreclosure 
and  sale.  On  one  sale,  there  was  a  surplus, 
and  on  the  other  a  deficiency  ;  Ae/!i,  that  the  sur« 
plus  of  one  could  not  be  applied  to  supply  the 
deficieney  of  the  other.  JSridgen  t.  Quiurtt^  I 
Hopk.  234.  .    . 

1486.  The  object  of  a  suit  for  fbreclosore  is 
lo  obtain  satisfaction  from  the  lands,  and  it  is  in- 
eoQsistent  with  the  nature  of  such  a  mortgage 
iecarity  to  allow  a  set-off.  TrotMp  v.  Hed^t,  1 
Hopk.  939. 

1486.  And  where  such  counter  claims  exist 
aoU  are  liquidated,  the  course  of  proceeding  in 
equity  requires  that  they  should  be  presented  by 
way  or  cross  bill.    Ibid, 

1187.  The  accounts  qf  all  encumbranees  on 
mortgaged  preoiises  most  be  reported  by  the 
masters  before  a  sale  will  be  ordered,  and  this 
though  the  amount  due  to  one  defendant  is  Hti- 
pated  by  another  defendant ;  and  'though  there 
IS  no  question  as  to  the  amount  due  to  uie  com- 
plainaat  There  may  be  exceptions  to  this 
course  in  special  cases.  Ranwiek  ▼.  Macomb^ 
1  Hopk.  877. 

1488.  The  expense  of  insurance  against  fire 
19  not  a  charge  upon  mortgaged  premises,  unless 
bj  express  agreement  of  the  mortgagor  or  the 
owner  of  the  estate.  Faure  r.  JVinam^  1 .  Hopk. 
233. 

1489.  Bnt  ii  seems f  that  taxes  are  a  regular 
fharge;  and  if  paid  by  the  mortgagee,  may  be 
included  in  the  master's  report  of  the  amount 
due.    Ibid. 

1490.  Mortgaged  premises  are  not  sold'  on 
credit  withofft  the  consent  of  both  parties. 
Stdfcwiek  T.  >V«A,  1  Hopk.  594. 

1491.  But  oh.  the  complainant's  application, 
the  Court  yrill  order  a  sa|e  on  credit,  to  the  ex- 
tent of  principal  and  interest.    Ibidi 

1499.  In  mortgage  and  partition  sales  in  Chan« 
^^«  if  the  premises  are  not  sold  at  the  risk  of 
the  parchaser,  he  will  not  be  compelled  to  com- 
plete the  purchase,  in  case  the  premises  should 
l>e  encumbered,  or  no  title  should  pass  by  ^he 
Bale,  or  there  should  be  difficulty  m  obtammg 
posMssion.      irChwn  ▼.  WiUdns^   1   Paige, 

1493.  H.  was  seised  in  his  own  right  of  an 
^ra<K^ided  fourth  part  of  a  tract  of  tend,  and 
Was  also  seised  in  tuAx  of  his  wife  of  one  undi- 

Vofc.m.  ^19 
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Vided  fourth  part  thereof.  D.  and  T.  also,  each 
owned  one  undivided  fourtli  part.  Ilie  share  of 
T.  was  subject  to  a  mortgage.  A  voluntary 
partition  was  made  of  the  premises  between  the 
parties :  by  which  two  lots  thereof  were  releas- 
ed by  T.  and  D.  to  H.  and  wife,  and  the  residue 
was  released  by  H.  and  wife  to  D.  and  T.  as 
tenants  in  common,  they  paying  to  H.  and  wife 
$675  for  the  difference  m  value.  Afterwards 
the  mortgagee,  without  regarding  the  partition, 
and  without  making  H.  and  wife  parties  to  the 
suit,  foreclosed  his  mortgage  against  T.  in 
Chancery,  and  sold  one  uodivided  fourth  of  the 
whole  premises,  leaving  a  balance  due  on  the 
mortage  after  the  sale.  Previous  to  the  fore- 
closure and'  subsequent  to  the.  partition,  several 
judgments  were  recovered  in  the  Supreme 
Oourt  against  T.  ,T.,  after  the  recovery  of 
these  juagments,  uaigned  all  his  property  to 
trustees  for  the  payment  of  his  debts.  Subse- 
quent to  this  assignment,  the  premises,  released 
as  aforesaid  by  H.  and  wife  to  D.  and  T.,  were 
sold  by  virtue  of  a  decree  in  Chancery,  obtained 
in  a  partition  suit  brought  by  one  of  the  heirs 
of  D.  One-half  of  the  proceeds  of  this  parti- 
tion sale  had  been  paid  to  the  representatives  of 
D. ;  one-fourth  to  the  mortgagee  of  T.,  and  the 
remaining  fourth  was  in  the  hands  of  the  mas- 
ter. Under  these  circumstances,  this  remaining 
one-fourth  was  decreed  to  be  applied  in  satis- 
faction of  the  balance  due  on  the  mortgaffe 
against  T.,  for  the  purpose  of  diseharging  the 
two  lots  released  to  H.  and  wife  from  the  lien 
of  that  mortgage.  In  the  matter  of  Howe^  1 
Paige,  136. 

1494.  Had  the  mortgagee  made  H.  and  wife 
parties  to  the  bill  for  foreclosure  of  the  mort- 
gage against  T.,  the  Court  would  have  decreed 
a  sale  only  of  the  share  assigned  to  T.  upon  the 
voluntary  partition.  The  equitable  rights  of  H. 
and  wife  were  not  altered  or  affected  by  the  ge- 
neral assignment  of  T.  for  the  benefit  of  his 
creditors,  orJby  the  judgments  recovered  against 
him  subsequent  to  the  voluntary  partition. 
Ibid. 

1495.  Oa  .a  bill  of  foreclosure  by  a  subse- 
quent mortgagee,  he  will  be  entitled  to  redeem 
the  prior  mortgage,  and  then  to  sell  the  whole 
estate  for  the  money  due  on  both  mortgages. 
The  IVeaUm  Insurance  Company  of  the  ViUagt 
of' Buffalo  V.  The  Eagle  Fire  Insurance  Company^ 
1  Paige,  984. 

1490.  If  the  prior  mortgage  should  not  be 
due,  tlie  junior  mortgagee  will  be  entitled  to  a 
decree  for  a  sale  of  the  mortgaged  premises 
subject  to  such  pribr  mortgage.     Ibid, 

1497.  After  a  decree  for  the  .foreclosure  and 
sale  of  mortgaged  premises,  the  Court  will  con- 
trol and  regulate  the  proceedings  and  manner  of 
sale,  so  that  no  injustice  ehall  be  done  to  either 
party.  Suffem  ▼.  Johnson  end  FeUnon^  1  Paige, 
450. 

1498.  ^Vrhere  mortgaged  premises  are  an  in- 
adequate security  for  the  debt,  and  the  mort* 
gagor  is  irresponsible,  the  Court,  although  the 
entire  mortgage  debt  ia  not  due,  will  order  the 
whole  of  the  premises  to  ha  sold,  or  so  much 
as  is  necessary  to  pay  the  whole  debt  and  costs, 
unless  the  defendant  pays  to  the  complainant 
the  sum  which  will  become  due  be£oxe  the  sale. 
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or  fiveB  ample  secnrity  for  the  jmymentoS  the 
residue  whcui  it  becomes  due.     Ibid, 

1499.  Mortgaged  premises  should  be  sold 
either  together  or  in  parcels,  as  will  be  best 
ealculated  to  prodoce  the  higliest  sum.    Ibid, 

1600.  Where  a  defendant  in  a  bill  of  foreclo^ 
tare*  who  was  bot  personally  liable  for  the 
mortgage  debt,  filed  a  cross  bill,  and  set  up  a 
defence  which  was  not  ultimately  Qostained, 
Mid  thus  in  the  mean  time  kept  possession  of| 
Mid  received  the  rents  and  profits  of  the  mort- 
gaged premises,  and  which  premises,  upon  a 
•ale  thereof,  were  found  insufikient  to  paj  the 
Miioont  due,  he  was  deereed  to  pat  the  extra 
eosts  occasioned  by  his  defence.  The  Banktf 
PkUtiburgk  and4ftkgr9Y»jHltnU  andvthen^  1  Paige, 
464. 

1501.  Where  the  rTghts  of  the  sereral  de^ 
fondants  are  truly  stated  in  a  bill  of  foreclosure, 
it  is  not  necessary  for  them  to  appear  and  an* 
■wer  to  protect  their  riffhts.  Tnt  MtrthanU^ 
Jm,  C6,  ▼•  Mffrvin  and  olher»^  I  Paige,  557. 

1503.  Where  lands  belonging  toeoTeral  per* 
Mns  are  oovered  by  a  moi^ge  ^iven  by  the 
person  from  whom-  they  derive  their  tttlest  the 
several  parcels  must  be  sold  to  satisfy  the  mort- 

Sige  io  the  inverse  order  of  their,  alienation* 
cweemcur  V.  XyncA,  2  Paige,  300. 

1503.  Where  only  a  part  of  the  iHortgagB 
debt  is  due,  a  decree  for  a  sale  will  not  be  or> 
dered  until  a  reference  has  been  made  to  a  mai- 
ler) and  he  has  reported  as  to  the  situation  of 
the  mortgaged  premiees.  T%e  Ontario  ^nk  jm 
Strang  ofM^  «Mcrt,  9  Paige,  301. 

1504.  If  the  master  upon  such  referenceie- 
ports  that  a  sale' of  the  wliole  premises  is  neces- 
sary, he  should  give  the  reaaons^upon  wfaiob 
his  opinion  is  founded.    Ibid^ 

1605.  If  he  deeides  that  the  property  may.  be 
■old  in  parcels,  he  should  state  in  his  report  the 
lelative  situation  and  value  of  the  several  pai^ 
•els,  and  what  part  of  tlie  premises  on^t-to  be 
first  sold,  and  ail  other  facta  necessary  toenable 
the  Court  to  make  such  order  of  aale  as  will.be 
most  beneficial  to  the  parties.    Ibid. 

1506.  Where  there  were  two  separata  mort- 
lages  OB  the  same  property,  belonging  to  dif- 

.reisnt  mortgagees,  and  the  holder  of  the  first 
JBortgage  filed  a  bill  of  foreclosure  againat  the 
•eoond  mort||agee  and  the  owners  of  the  mort- 
gaged premises,  and  tfie  same  aolioitor  filed 
another  bill  in  behalf  of  the  second  mortgagee, 
against  the  first  mortgagee  and  the  owners  of 
the  premiaes,  to  foreclose  the  second  mortgage^ 
Ae/rf,  that  only  one  bill  of  foreclosure  was  ne- 
eessary ;  and  that  tiie.  owners  of  Uie  equity  of 
ndemption  were  to  be  charged  with  the  coats 
•f  one  suit.onlj.  Wendell  v.  JVtndell^  3  Paige, 
000. 

1 507.  Where  land  is  conveyed  with  'Warranty^ 
and  a  mortgage  ip  given  to  the  grantor  to  secure 
the  unpaid  purchase  money,  and  the  premiaes 
are  afterwanis  sold  under  the  mortga^,f7ieemf, 
tliat  the  oovenants  of  warranty,  contained  in  the 
original  oonveyances  are  not  merged,  bot  that 
they  pass  to  the  purchaser  of  the  landa  under 
the  mortgage  sale.  2btim  v.  Iliudbam^  3  Paige^ 
546. 

1506.  Upon  a  statute  foreeloanra,  if  there  are 
iudgmenta  i^hioh  am  lieoa  i^ran  tha.  equity  of 


redemption,  the  pnrchaser  retains  the  whola 
legal  and  equitable  interest  in  the  mortfiraged  pre* 
mises  as  against  the  mortgagor  and  ul.  persona 
claiming  under  him,  subject  to  the  equitable, 
right  of  the  judgment  creditors  to  redeem.  Jhnt^ 
did  v..6't7/iM«f},  4  Paige,  58. 

15Ci9«  A  mortgage  bein^  a  specific  Heir  upon 
the  mortgaged  premises,  if  such  premises  are 
sold;  under  a  prior  judgment,  the  lien  of  the 
mortgage  attaches  upon  the  surplus  moiieya  in 
the  hands  of  the  sheriff,  who  has- .no  ri^bt  to 
pay  such  moneys  to  the  mortgagor;  and  if  the 
purchaser  is  pennitted  to  retain  the  surpHia  ia 
satisfaction  or  an. antecedent  debt  due  from  the 
mortgagor,  be  takes  it  subject  to  the  specifio 
lien  of  Uie  mortgagee,  although. he  has  had  nei- 
ther act^ual  nor  constructive  notice  of  the  moftr 
gag^.     Bartleii  v.  Go/e,  4  Paige,  503. 

151 0*  Where  the  complainant  had  a  mortgage 
upon  .the  land  of  G,  for  f^l500,  which  land  Waa 
previously,  ofieumbered  by  two  jiulgments  and 
another  mortgage,  which  was  prior  to  the  judg- 
ments, and  J.O.,  with  full  knowledge  of  the  se- 
veral encumbrances,  purchased  the  land  under 
an  orccotion, issued  upon,  the  junior  judgment 
and  bid  therefor  $^000  more  than  the  amount 
of  such  judgment,  but  muoh  lesa  than  the  real 
value  of  the  land,  and  instead  of  paying  the 
aur^lua  money  to  the  sheriff,  retainea  it  in  satiav 
faction  of  other  elaima  against  the  mortgagor* 
who  was  the  defendant  in  the  execution,  and 
took  from  him  a  dischaige  to  the  sheriff  for 
such  surplus,  and  thereupon  received  the  sherifiTa 
deed  for  the  land  ;  Adtf,  that  h  G.  purchased  tho 
land  aubject  to  the  lien  of,  the  prior  mortgage 
and  judgment,  and  that  the  complainant,  as  tno 
subsequent  mortgagee,  waa  entitled  to  the  sur- 
plus money  arising  from  the  sheriflTs  sale,  or  so 
much  thereof  aa  was  neceasarr  to  pay  tho 
amciunt  due  on  his  mortgage;  held  also,  that 
the  surplus  money  which  iiaid  not.  been  paid  to 
the  sheriff  by  the  parehaaer  waa  an  equitable 
lieo  open,  the  land  in  his  hands  to  the  extent 
pf  the  compIainant*s  mortgage.    Ibid» 

1611.  Where  D«,.  the  owner  of  premises 
whioh  were  aubject  to  the  encumbrance  of  a 
mortgage  given  by  a  previous  owner,  gave  two 
mort^ges  to  the  complainant,  and  afterwards  a 
judgment  was  recovered  iigaiDSt  D.  in  favour 
of  y.  H.,  and  the  premises  were  then  isold  un- 
der a  atatu.te  foreclosure  .of  the  prior  mortgage, 
and  V.  U,  afterwards  took  a  conveyance  from 
the  purchaser,  and  tlien  conveyed  the  premises 
to  9.  with  warranty;  keidi  U^ai  the  pufchaso 
of  the  premises  by  V.  H.  under  the  statute 
foreclosure,  and  the  subsequent  conveyance  with 
warranty^  operated  aa  a,  release  and  extiagulah- 
ment.of  his  right  to  redeem  the  promises  hj 
virtue  of  his  judgment;  and  that  S.  took  tlie 
whole  legal  Mid  equitable  title  to  the  land,  suh- 
ieot  only  to  the  right  of  the  complainant  to  re? 
deem  by  virtue  of  his  mortgagee,  if  the  amount 
due  thereon  was  not  paid.  Froom.y.  Uitlnuu^ 
4  Paige,  596- 

1519.  The  effect  of  a  statute  fbreclosure  is  to 
trans%  to  the  purchaser  the  right  of  the  mort* 
gagee,  to  the  extent  of  his  claim  or  interest  in 
the  mortgaged  premises,  fpr  the  secnrity  of  his 
debt,  ana  also  to  transfer*  to  the  purohaaer  so 
jnuch  of  the  equity  of  rodemption  jis  is  Aot  veated 
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a  SQbMqimt  moi^iigM  nor  iMttud  by  ttie  lien 
^ftolMequent  judgments.    Ibid, 

1513.  A  subsequent  mortgagee  who  seeks  to 
Tcdeem  frsm  the  pnicbaser  under  a  statute  fore- 
elosnie  of  a  prior  mortffsge  is  not  bound  to  pay 
tbe  costs  of  sooh  ibreclosurs,  wbifch  fioreolosttie 
«8  to  his  ri^ts  is  wholly  inoper^ttrs.    MiL 

1514.  M^here  the  purchaser  of  mortgaged 
•premises  assumes  the  parment  of  the  mortgage 

debt,  and  gives  his  own  bond  as  a  eoUatei^  se- 
eufity  therefor,  upon  Which  bond  a  Judgaaertt  is 
obtained,  the  mortgagee  eannot  file  a  bill  of  • 
foreslosdre  until  he  ms  exhausted  his  remedy 
against  tin  properly  of  the  defendant  in  the 
•  judgment,  by  the  -retum  of -an  eaeeution  unsa- 
tisfied.   PatUmm  y,  Powtn^  A  Pai^pe,  540. 

1515.  The  provision  of  the  revised  statutes 
prohibiting  the  ^iog  of  a  bill  of  foreclosure 
where  procedings  at  law  have  been  instituted 
for-  the  raeoveiy  of  the  debtseeuped  by  the  mort^ 
gage,  is  not  limited  to  .a  suit  at  law  against  the 
mortgagor  only,  orupoDthe  seeofitieaoriWio^ly 
given  as  collateral  to  the  mortgage.    IML 

1516.  A  hill  of  foreelosunB  should  contain  a 
distinct  averment,-  In  the  terms  of  the  statute, 
that  no  pmesedttigs  have  been  had  tt  law  for 
the  recovery  of  the  debt  secured  by  the  mort- 
gage, or  any  part  thereof;  or  If  sueh  .proceed- 
ings bate  b^en  Instituted,  the  bill  should  state 
what  such  proceediaes  were,  and  against  whom 
instituted;  and  it  should  also  show  that  the 
prscrodings  at  law  have  been  discoAtim&ed^  or 
that  the  psmsdy  at  hnr  has  basn  exhaasfeed. 

15  It.  Where  A;,  who  n  the  owner  af  land 
Sttbfectio  a  mongage,  ponviays  the  same  to  B. 
with  coTcoants  o?  warranty,  and  B.  afteHvards 
conveys  to  C.  with  similar  covenants,  both  co- 
veswnts  ran  with  the  land ;  and  if  C.  afterwards 
nsnvaya  Ihe  land  to  A^,  the  original  owner,  the 
covenants  in  the  dead'  from  B.  will  not  becotoe 
OMiged'at  law,  so  fir  as  rsspecti  the  lien  or 
eoeambrance  of  thn  mortgage.  'But  if  in  ihe 
intsraMdiate  time,  B.  makM  a  valid  agreement 
with  A.  that  be  will  pay  off  and  discharge  the 
notgage,  the  covenanta  in  the  deed  from  B. 
•wQI  not  be  merged  in  squitv,  but  they  will  pass 
to  a  aubsoqnent  grantee  of  A.,  so  as  to  give  sueh 
gnntee  an  equitable  claim  against  B.  upon  the 
covsnaats  for  an  indemnity  against  the  mort> 
gage.    XkUogg  r.  JVhod,  4  ^wge,  57B. 

1518.  The  wife,  joiniag. with  her  husband  in 
a  mortgagie  for  the  seeariq^  of  his  debt,  is  after 
hia  death  entitled  to  the  rent  and  profits  of  her 
doarer,  or  other  inUMsts  m  the -piamisss,  until 
foredosore;  and  where  tbe  dsbt  is  payable  by 
instalments,  and  the  amount  which  has  beeoroe 
dve  can  be  satisfiiOd  by  a  sale  ef  one  parcel  only 
of  tlw  premises,  the  income  of  her  share  df  the 
tesidae  cannot  be  titen  to  natisiy  tliai  pert  of 
the  debt  which  is  nsi  2^  <^«  ^BsnJc  of  Og- 
dtnahurgk  v.  Jhnold^  5  Paige,  38. 

-1519.  Wbeia,  hi  a  Salt  wr  thertbreelosaTo  of 
••  mortgage,  die  wh^e  amount  Is  not  due,  if  the 
master  repoita  that  the  premises  e^  be«old  in 
psrseis  wlthoot  injury  to  the  interest  of  the 
fiartiss,  only  so  much  of  the  premises  can  be 
'Sold  as  will  be  #uflcfent  to  satisfy  the  smoant 
theo  dnsy  with  Mats  \  although  the  rssldae  will 
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be  insufiteient  to  satisfy  the  mortgage  moway 
which  is  vet  to  become  due.    Ihid, 

15S0.  If  the  whole  amount  secured  by  the 
mort^j^age  has  become  due,  and  the  mortgaged 
premtseeare  not- of  sufficient  value  to  pay  the 
debt  and  costs,  the  Court,  upon  the  filing  of  the 
bill,  may,  upon  due  notice  to  the  defendant,  ap- 
point a  receiver  of  the  rents  and  profits  of  the 
premises,' or  otherwise  secure  such  rents  and 
profits  for  the  satisfaction  of 'the  debt  and  codts. 
iWrf. 

1591.  But  where  the'mprtgagee  has  neglect- 
ed to  take  a  specific  pledge  or  the  rants  and  pro- 
fits'of  the  mortgaged  premises  for  thesecurltv 
of  his  debt  before  it  became  due,  he  has  no  eqoi- 
toble  right  to  the  rents  and  profits  in  the  mean 
time ;  and  in  caso  ot  the  death  Of  the  mortgagor, 
his  judgment  oreditore  are  entitled  to  a  pr«er- 
enee  in  payaiaat*4>tii  of  such  rents  and  profits. 
Ibid,  , 

.1593.  A mitchaser nndar thestatdteforeelo- 
aure  mfs^.file  a  bill  to  foreclose  the  equity  of 
redemption  of  a  iudgment  creditor  or  subsequent 
mortgagee ;  and  he  is  not  bound  :to  make  tlm 
mortgagor,  or  any  other  person  whose  equity 
of  redemption  is  slread^  barred ^  a  party  to  the 
suit.    Benediti  v.  Gilimar^  4  Paigs,  68. 

1593.  In  a  suit  Co  foreclose  the  equity  of  i^ 
demptkm  of  a  judgment  creditor  afier  a  statute 
foreclosure,  the  Court  knay  order  a  sale  of  the 
premises,  or  'may  decree  a  strict  foreclosure 
sgain$t  the  creditor,  if  he  neglects  to  redeem, 
liid, 

'  1584.  In  molteage  cases,  defendants  whose 
olaims  are  upon  ttie- equity  of  redemption  mere- 
ly, and  who  have  no  interest  in  the  mortgaged 
premises  in  opposition  to  the  complainant*s 
slaim,*are  not  permitted  to  litigate  their  claims 
to  the  surplus  as  between  themselves  until  it  is 
ascertained  that  there  will  be  a  surplus,  unless 
their  lisns  are  updn  difieraiit  parens  of  tha 
mortga^- premises,  orthehr  rigiits  are  of  Boeh 
a  peculiar  natnn  as  tx>  leqairdtl^m  to  be  passed 
upon  by  the  Gourtprevious  to  a  decree  of  sale. 
Um0n  Im,  €b.  v.  Pim  Renmeloir,  4  Paigs,  85. 

1595.  Wfasre  n  statototy  fbreelosure  of  a 
mortgage  took  place  previous  to  the  passage  ol 
the  act  authorising  the  making  of  an  afiidavli 
to  perpetuate ^e  proof '^f  the  regularity  of  the 
proceedings,  and  where  the  attorney  who  made 
Sueh  foreclosure  was  dead,  ihe  entry  of  the  at- 
torney, in  his  register,  of  a  sale  pureoant  to  the 
notice,  add  n  recital  of  the  facts  in  the  deed, 
were  kdd  nnfficient  evidence,  prima  Jiieit,  to 
establish  Che  facts  of  such  sue.  Blawley  v. 
BwntU^  5  P^igs,  104. 

1596.  Where  mortgaged  premises  are  scld 
under  n  decree  of  fiMreeh>sare,  the  purehaser  is 
entitled  to  the  assistance  of  the  Court  in  obtain* 
ing  possession  as  against  the  parties  to  the  suit, 
or  tlios^  who  have  conve  into  possession  under 
diem  subsequent  to  the  filing  6f  the  notice  Of  the 
eommencement  of  the  saiL  JMingkujfstn  v. 
QMtn,  4  Paiga,  904. 

1597.  But  the  Court  bar  no  jnrisdlvtaon  by  « 
summa^  proceeding  to  detenaine  the  ri^^ts  of 
third  pemons  claiming  title  to  the  premises,  who 
have  recovered  the  possession  by  legal  and  ad« 
vtesa  ptOMSdings  i^inst  a  party  to  the  suit, 
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wilder  a  claim  of  rigiit  which  aeonied  pTevioiis 
to  the  filinff  of  the  bill  of  foreclosure.    Jbid. 

1698.  Where  mortgraeed  premises  Were  sold 
vnder  a  decree  of  the  Coart  of  Chancem  and 
the  purchaser,  being  unable  to  raise  the  money 
immediately,  and  being  infonned  by  M.  that 
the  Utica  and  Schenectadjr  Railroad  Company 
intended  to  take  the  premises  for  a  depot,  and 
that  the  damages  wcmld  be  appraised  without 
reference  to  the  increase  of  the  yalue  of  the  land 
hj  the  location  of  such  railroad,  assigned  his 
bid  to  .M,,  who  was  the  solicitor  for  the  com- 
plainant in  the  foreclosure  suit^  and  assumed  the 
payment  of  such  bid,  and  such  original  pur- 
chaser afterwards  sold  and  assigned  his  bid,  a 
second  time,  to  other  persons  for  a  considerable 
adyance ;  held^  that  M.,  the  first  assignee  of  ihc 
bid,  was  entitled  to  a  conveyance  of  Uie  pre- 
mises from  the  master.  FrocUttp  t.  Hamam^  6 
Paige,  614. 

1599.  Where  P.  contracted-  with  Kf.  for  the 
purchase  of  land,  and  afterwards  mortgaged  it 
to  the  state  before  he  had  paid  for  the  same, 
or  obtained  a  conveyance  from  M.,  and  the  mort- 
gage was  afterwanis  foreclosed,  and  the  pre- 
mises bid  in  by  the  comptroller  in  the  name  of 
and  as  the  agent  of  M.,  and  P.  afWrwazds,  upon 
the  representation  of  M.  that  he  had  settted 
with  tne  state,  or  waa  holden  for  the  payment 
of  the  mortage,  took  from  him  a  warranty  deed 
of  the  premises,  and  gave  back  a  bond  and  mort- 
gage /or  the  purchase  money,  including  the 
amount  of  the  mortgage  to  the  state,  the  whole 
of  which  was  paid  bv  P.,  and  M.  afterwards 
denied  the  authority  of  the  comptroller  to  bid  in 
the  premises  for  hiin  as  hie  agent,  and  refused  to 
pay  such  bid,  whereupon  the  attomey-^neral 
filed  an  information  against  P.  and  his  grantees 
to  foreclose  the  original  mortgage  to  the  state, 
•nd  they  filed  a  eross  bHl  against  M.  and  tiie 
attorney-general,  to  compel  ue  former  to  pay 
off  the  mortgaee,  so  as  to  relieve  the  premises 
therefrom ;  htid^  that  M.  was  bdund  to  pay  off 
and  discharffo  the  mortgage  to  the  slate,  and  to 
indemnify  P.  and  his  grsntess  against  the  same. 
jtttomey''general  v.  Purmort^  5  Paige,  630. 

1530.  Notwithstanding  the  revfied  statutes, 
the  Court  can  order  the  whole  of  mortgaged 
premises  to  be  sold,  where  a  master  reports  it 
would  be  beneficial  to  Uie  infant  children  of  a 
decease  mortgagor*  Brewart  v«  Jadmm^  1 
Edw.  447. 

1531.  If  a  mortgagor  is  driven  to  file  a  bill, 
it  must  be  one  to  rtraeem.  He  cannot  file  a  bill 
merely  to  set  aside  a  sale  and  have  Uie  property 
resold,  even  though  the  mortgagee-may  nave  in- 
e<^uitably  made  use  of  his  power  to  sell,  and  un- 
fairly bou|^t  in  the  property.  Goldaadth-Y, 
(hbome^  1  Edw.  560* 

F.  JecoutU  between  mortgagor  and  mortgagee, 

1532.  Where  the  mortgagee  takes  poseession 
of  the  mortgaged  premises  before  foreclosure, 
and  occupies  them  fiimself,  he  must  account  for 
the  rents  and  profits,  at  the  rate  of  lent  which 
the  premises  by  ordinary  caie  would  have  pro* 
duced,  exclusive  of  taxes  and  repairs.  Fan 
Burtn  V.  Ohnstead,  5  Paige,  9. 

1533.  Although  a  mor^gee  is  tenant  to  the 
mortgagor  of  the  premises,  mortgaged,  yet  the 


right  to  set  off  rents  against  the  principal  tad 
interest  of  the  mortgage  debt  does  not  neees- 
sarily  attach  as  an  inherent  quality  of  ike  con- 
tract, so  as  to  prevent  the  assignment  of  the 
mortgage,  except  subject  to  the  ridit  on  a  bill 
to  redeem.     Wolcon  v.  Sti/Zivan,  1  Edw.  399. 

1534.  But  while  a  mortgagee  holds  the  mort- 
gage, and  is  also  tenant,  so  long  the  mortngor 
has  a  right  to  have  the  rents  apmied  to  the  keep^ 
ing  down  of  die  int^est.    Ihii, 

1535.  If  a  mortgagee  in  possession  is  tl\owed 
to  i[etain  it  aiter  assigning  his  mortgage  with 
notice,  the  mortgagor  cannot  charge  uie  subse- 
quently accruing  rents  against  the  ^assignee. 
His  remedy  is  by  eviction  or  compelling  an  oo- 
cupation  rent    Ibid.  '    '     ' 
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XXXVII.  NE  RXBAT  MEIPUBUCi: 

1536.-  The  writ  of  ne  exeat  is  not  here<  a  pre* 
rogative  writ.    -GUbert  y.  CbA,  1  Hopk.  496. 

1537.  In  a  proper  casiB,  this  writ  is  of  ri^t, 
and  not  discretionaiT.    Ibid, 

1538.  Citiaens  of  other  staterand  fordgneia 
are  liable  td  it  while  they  are Inlhis state.  Ibi4> 

1539.  The  Court  determines  the  amouat  in 
which  the  defendant  shall  be  held  to  bail ;  and 
the  sheriff  must  take  a  bond  in  the  amoimt 
directed  as  the  penal  sum.     Ibid* 

1540.  Whei^  a  defendant  in  a  bill  for  ao  ac- 
count and  payment  of^demaiids  founded  on  con- 
tract has  oeen  discharged  under  the  noihinir 
prisonment  act,  a  writ  ^f  ne  exeat  against  him 
will  be  discharged.  JishuHfrih  cna  otken  v. 
Wirigkyrl  Paige,  301. 

1541.  The  writ  will  not  be  retained  on  a  aim- 
le  affidavit  that  a  eeriiorari  has  been  ailoved 
or  the  purpose  of  reversing  the  discharge  ob- 
tained under  the  insolvent  act.    Ibid, 

.  1549.  This  Court  may  hold  the  in^qlvent  ts 
bail  in  cases  of  fraud«    Ibidm 

1543.  But  whether  it  would  retain  a  ne  extet 
^n  affidavit  of  mere  irregularity  in  obtaining  the 
discharge  1  Quaere.    Ibtd, 

1544.  If  the  party  against  whom  a  final  de- 
cree is  made  intends  to  remove  beyond  the  jim»^ 
diction  of  the  Court  befbi^  the  decree  eao  be 
enforced  by  execution,  a  ne  exeat  will  bogiaal- 
ed.    Dunham  v.  /oeAtofi,  1  Paige,  699. 

1545.  A  ne  exeat  is  in  the  nature  of  equitable 
ball,  and  may  be  applied  for  in  any.  stage  of  the 
suit.    Ibid, 

1546.  A.  writ  of  ne  exeat  is  now  resorted  to 
merely  for  the  purpose  of  obtaining  equitable 
bail.    MUehell  v.  Bunoh,  9  Paige,  6Ss. 

-  1547.  Whenever  the  defendant  intends  leav- 
ing the  state,  the  comf^lalnant,  upon  producing 
evidence  of  such  intention,' and  of  bis  equitable 
claims  against  him,  has  a  right  to  Ifaia  equitable 
bail.    Ibid, 

1548.  It  is  a  matter  of  coorae  to  discharge  s 
ne  exeat^  upon  the  party's  giving  aecarity  to  an* 
svrer  the  complakiant^s  bfll,  where  a  discovery 
is  necessary,  and  to  abide  such  older  and  de- 
cree as  may  be  made  In  the  «ause,  and  to 
Ruder  himself  answerable  to  the  process  of  the 
Court  which  may  be  issued  to  enforce  its  p€^ 
formaacc.    Ibid» 
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1549.  As  a  ^nenl  rale,  a  r.e  exeat  is  ismed 
oalj  for  an  equitable  demand.  IbiitL 
'  1650.  But  in  case  of  a  bill  filed  for  an  ac- 
count it  may  be  granted,  although  the  defendant 
might  hare  been  arrested  at  law,  this  being  a 
case  where  the  Courts  of  Chancery  and  law 
haTe  a  concurrent  jurisdiction.    Ihiai 

1551.  A^  ne  exeat  may  be  granted  in  a  suit  be- 
tween foreigners,  and  in  respect  to  demands 
arising  abroad.    Ihid, 

1552.  But  where  a  judgment  debtor  has  been 
foed  upon  the  judgment,  in  the  Circuit  Court 
of  the  United  States  sitting  within  the  state,  and 
held  to  bail  in  such  suit,  and  a  bill  has  also  been 
filed  against  him  in  the  Court  of  Chancery  to 
obtain  the  payment  of  such  judgment,  and  a  «ic 
ejxat  issued  thereon  against  the  defendant,  the 
ne  exeat  will  he  discharged,  unless  the  com- 
plainant elects  to  release  the  defendant  from  his 
arrest  and  bail  in  the  Circuit  Court  of  the  United 
States.    Ibid. 

1553.  The  complainant  is  not  entitled  to  a 
writ  of  ne  exeat  on  a  bill  for  the  specific  per- 
frrmance  of  a  contract  previous  to  the  time  at 
which  the  contract  b  to  be  performed,  and  be- 
fore any  right  of  action  has  accrued  ^hereon, 
either  at  law  cr  in  equi^,  against  the  defendant. 
De  Raeafinoli  ▼.  OyrM/Zf,  4  Paige,  264. 

1554.  A  bill  of  quia  timet,  upon  a  contract  for 
|>eTSonal  senrices  to  be  performed  at  a  futore 
time,  cannot  be  filed  for  the  purpose  of  obtain- 
ing equitable  bail,  althoujgh  there  b  danger  that 
the  defendant  may  leave  the  state  'before  the 
time  for  the  performance  of  the  contract  arriyes^ 

lOldm 

1555.  The  writ  of  ne  exeat  is  m  the  nature  of 
eqaitaUe  bail ;  and  to  entitle  «  complainant  to 
such  bail,  there  must  be  a  present  debt  or  duty, 
or  sotne  existing  right  to  relief  against  the  de- 
fendant or  his  property,  either  at  law  or  in 
equity.    Jhid, 

1556.  The  act  to  abolish  imprisonment  for 
debt  has  not  deprived  the  Court  of  Chancery  of 
the  power  to  issue  a  writ  of  ne  exeat  in  cases 
of  equitable  cognisance,  where  such  writ  would 
have  been  allowed  previous  to  the  passage  of  that 
act.  Bnt  a  ne  exeat  will  not  be  granted  upon  a 
rocre.legd  demand,  upon  which  the  complain- 
ant would  not  have  been  entitled  to  equitable  bail 
in  thb  Court  before  the  passing  of  that  act,  al- 
though the  defendant  is  about  to  remove  from 
the  state.     Brawn  v.  Haff^  5  Paige,  335. 

1557.  Bnt  to  entitle  the  complainant  to  a  writ 
of  ne  exeats  upon  a  bill  lor  a  specific  performance 
of  a  contract,  against  the  vendee,  he  nrast  show  a 
debt  actoaHy  ^ue ;  and  must  therefore  show 
affirmativefy  that  he  is  able  to  make  a  good  title 
to  the  premises  agreed  to  be  told*    Ibid, 


XXXVm.  NUISANCE, 

155R.  Any  person  is  authorised  to  abate  a 
public  nuisance;  but  where  the  question  of  nui- 
sance b  doubtful,  the  Court  may  interfere  to 
prevent  a  waste  of  property  by  persons  having 
no  interest  in  tile  question,  and  leave  the  parties 
to  settle  the  question  of  ri|^t  by  indictment. 
Bart  T.  Mdyar^  frt^  cf  S&any^  3  Pai|;e,  913. 


1559.  The  Albany  blisin  is  a  public  hi^way ; 
and  a  single  canal  boat  becomes  a  public  nui- 
sance, if  it  is  permanency  located  in  any 
particular  part  of  the  basin,  or  for  a  great  and 
unreasonable  length  of  time,  to  the  ezclueion  of 
all  other  boats,  the  owners  of  which  might  find 
it  necessary  or  even  convenient  to  pass  that 
way,  or -to  locate  in  the  same  place  temporarily* 
Ihid. 

1560.  No  person  has  a  ri^t  to  appropriate 
any  part  of  a  public  street  to  his  own  exclusive 
use  permanently,  although  such  occupation  uiay 
be  convenient  for  the  transaction  of  the  par- 
ticular business  in  which  he  is  engaged.    Ibid. 

1561.  Public  policy  requires  that  the  body 
or  the  inditiduws  clothed  with  the  power  of 
preventing  nuiss^nces  in  populous  towns  and 
crowded  harbours  should  not  be  disturbed  in 
the  exercise  of  that  power,  unless  they  clearly 
transcend  their  authority.    Ibid, 

1562.  Prima  faeie^  the  person  who  appro- 
priates ai^  part  of  a  public  street  or  harbour  to 
his  own  use  exclusively,  without  the  consent 
of  the  Legislature  or  the  municipal  authorities 
of  the  place,  is  guilty  of  a  nuisancQ.    Ibid. 

'  1563.  A  floating  store-house,  permanently 
moored  in  the  Albany  basin,  secured  in  its 
place  by  means  of  spiles  or  posts  driven  into 
the  earth  in  the  bottom  of  the  basin,  is  prima 
fade  a  nuisance,  and  the  Court  will  leave  the 
owner  thereof  to  his  legal  remedy  against  those 
who  remove  it  as  such.    Ibid. 


XXXIX.  PARENT  AND  CHILD. 

See  GuABDUir  ard  Ward,  xxL  751,  3,  3. 
iKFAiir,  XXV.  1066. 


XL.  PARTITION, 

1564.  A  suit  for  partition  does  not  embrace 
the  object  of  adjusting  dormant  claims,  adverse 
|itles,  and  real  or.pretended  encumbrances  held 
by  other  persons ;  none  of  y^hich  can  be  afiected 
by  the  decree.  Serring  v.  Mereereau^  1  Hopk. 
501. 

1565.  The  interests  of  third  persons  do  not 
prevent  a  partition,  nor  are  they  affected  by  it 
ibid, 

1566.  The  fifteenth  section  of  the  statute,  (36 
Sets.  ch.  100.)  directing  the  Court  to  ascertain 
the  rights  of  the  parties,  applies  only  to  the 
rights  of  the  parties  before  the  Court.    Ibid. 

1567.  The  object  of  that  section  was,  to  re* 
quire  such  examination  of  the  title,  in  cases  of 
partition  at  law,  as  was  previously  required  by 
the  practice  in  Chancety*    Ibid, 

1568.  Judgment  creditors  are  not  necessary 
or  proper  parties  in  partition.    Ibid, 

1569.  No  fee  far  counsel  beyond  the  amount 
allowed  by  the  statute  can  be  decreed  }o  be  al- 
lowed,   ibid, 

1570.  The  right  of  an  encumbrancer  cannot 
be  affected  by  a  sal^  of  lands  in  partition, 
neither  can  he  be  made  a  par^  to  the  suit. 
HarwQod  and  othen  t«  AtrJjy,  1  raige,  4G9. 
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1571.  If  the  Utt<lB  ere  divided,  the'lien  of  the 
encutiibran^e  tH&r  the  division  will  be  confined 
to  the  share  allotted  to  the  party  ai^ainst  Dirhom 
the  encumbrance  is  held.     Jbfd, 

157d.  If  tiieiands  are  sold,  the  purefaaser 
will  take  the  premises  subject  to  Uie  lien  of 
the  ^icumbranoe  upota  the  undivided  share. 
Ibid. 

1573.  The  revised  statutes  have  altered  the 
law  on  this  subject,  and  have  authorized  the 
Court  to  decree  a  sde,  which  will  give  the 
purchaser  «  perfect  title,  discharg*^  uom  all 
liens  and  encumbrances.    Ibidi 

1674.  If  a  mortgage  is  given  on  an  undivided 
share  of  the  estate  pending  a  suit  for  partition, 
the  lien  of  (lie  mortgagee  will  be  diveikted  by  a 
sale  of  the  premises  under  the' decree,  and  the 
purchaser  will  take  the  estate  discharged  from 
the  encumbrance.  Se&nand  t^/e  v.  Hyerund 
otker^  1  Paige,  483. 

'  1575.  Where  partition  soils  were  pending  at 
tfie  time  the  revised  statute^  Went  into  opera- 
tion, the  subsequent  proceeding  therein  must 
eonfcrm  to  such  statutes; .  Lariin  v.  J^kmn  and 
others,  2  Paige,  S7. 

1576.  Partition  suits  in  this  Court  may  be 
commenced  either  by  bill  or  petition,  and  the 
course  of  practice  prescribed  by  the  revised 
statutes  in  relation  t/o  proceedings  in  the  com- 
mon law  Courts  must  be  adopted  here  ds  far 
tts  practicable,  except  iii  cases  where  a  differ- 
ent course  of  practice  is  autKorized  dr  prescribed 
by  law.    Ibid,- 

1577.  If  the  suit  ia^^commence^  in  this  Court 
by  bill,  the  complainant  must  take  out  and 
serve  A  subpasna^  as  in  ordinary  suits.    Ibid, 

1^78.  No  proceedings  can  be  had  against 
«n  infent  after  service  of  tke  subpcma  until  a 
guardian  has  been  appointed,  and  lias  filed  the 
requisite  security.     Ibid, 

1579.  Where  the  rigitt  of  the  complainant  is 
not  admitted  by  the  answer,  he  is  bound  to  make 
such  proof  of  hU  tide  as  would' entitle  him  to 
<k  recovery  in  ejectment.     Ibid. 

1580.  If  the  bill  is  taken  as  confessed,  the 
proof  of  the  complainant's  title  niay  be  made 
nefore  the  master  on  a  reft^rence.  But  if  an 
issue  of  fact  is  joined  in  the  cause,  the  complaln- 
«nt  may  make  the  necessaiy^  proof,  and  produce 
the  abstract  of  the  coriveyarices  before  the  mas- 
ter.   Ibid. 

1581.  -The' Court  tx^yhn  its  di^er^tion  award 
a  feigned  isQue  to  try  the  question  of  title,  aa  in 
ordinary  cases  in  thia  Court.    Ibid. 

1583.  In  Chancery  it  is  not  necessary  that 
the  shares  assigned  to  the  several  parties  should 
be  exactly  equal; -as 'the  parties  whe  receive 
mere  than  their  ahare-  of  the  estate  may  be  re-, 
ouired  to  ratake  a  pecttntary  celnpen^tfon  to 
tnose  who  receive  less.    Ibii. . 

1585.  A  party  who>  has  merely-  a  futwe  con- 
tingent interest  in  an  undivided  share  of  real 
estate  cannot  austidn  a  salt  fhi  partition  of  the 
property.  O.  H.  and  JS.  Striker  v.  M4t'  and 
o^^ert,  S  Paige, '367. 

1584.  A  mere  reversioner,  wil^&nt  the  don- 
curtence  of  any  of  %he  Owners  of  the  preaent 
interest  in  l^e  premises,  has 'too  right  to  file  a 
bill  for  partition*    Ibid. 

1^6,  But  a  reversionfir  iaa^neeeaeafT' party 


where  a  hill  is  filed  by  a'person  who  is  tifntt 
of  an  undivided  share- of  the  reversion,  as  wdl 
as  of  an  undivided  share  of  the  present  interest 
iu  the  property.    Ibid. 

1586.  '^The  reversioner  is  alao  a  neeihwy 
party  where  the  suit  is  brought  by  th(^  owner 
of  an  undivided  share  of  the  premises  for  life, 
or  of  ai»y  other  particular  estate  in  the  same, 
and  some  of  the  other  parties  own  the  residue 
in  fee.    Ibid. 

'  1587.  By  the  revised  statutes,. the  Cnirt  of 
Chancery  lias  concurrent  jurisdiction  wiUrCcttrti 
of  law  in  «uit8.  fcr  the  partition  of  legal  jtetatet. 
Jenkins  y.  Vdn  Scheack,  3  Paige,  S42. 

1688.  It' is  not  necessary  to  aver  in  «  bill  f<ir 
partition,  that  the' complainant  is  in  pcesesfiion 
of  the  premises,  as- that  fact  is  presumed  frcai 
the  alicgatioil  that  the  partteaaie  seised  in  coift- 
iiicn.    Ibid. 

li>89.  If  there  liaa  been  an  ooateir  of  Aweoni- 
plainaut,  or  the  premises  in  queation  are  held 
adveraely,  that  defence  ahouM  be  set  ap  by 
plea  or  answer.    Ibid. 

1590.  The  purchaaer  of  premiseaaold  under 
-a  decree  for  partition  takes  the  same  subject  to 
the  right  of  dower  of  the  wife  of  one  of  the 
tenants  in  conMnon,un)e8a  the  wife  was  a  partf 
to  the  suit;  but  where  an  actual  partition  Is 
^de,  the  wife?a  dcwer  will  attach  Dp(9i  the 
portion  cf  the  premises  idlotted  to  her  husband; 
ffT/Afnson-v.  PerrtsA,' S.Paige,  653. 
'  1591.  If -one  tenant  in  common.  Who  is  in 
possession,  supposing  himself  leeally  entided 
to  the  whole  premises,' erects  valuable  baild- 
ings  thereon,  ne  wiM  be  entitled  to  ane<^iii- 
taole  partitionof  the  premises,  so  as  to  give 
him  the  benefit  of  his  improrements.  JbtniT. 
Needham,  3  Paige,  546.    . 

1592,  Where 'six  children,  one  of  whom  vat 
an  iilTot,  inherited  a  lot  of  famd  ^  >  tenants  ia 
common,  and  for  the  purpose  of  mdtifll|r  pardtitn 
it  Was  i^greed,  thit  A.^  one  of  the  childrcDt 
ahould  purcliase  the  shares  of  two  others,  and 
have  the  east  half  of  the  lot  for  his  portion 
thereof;  and  tiiat  E.,  another  of  the  children, 
should  purchase  the  share  of  Onefof  the  others, 
and  should  also  take  the  share  of  the  idiot  in 
consideration'  of  supporting  such  idiot  (oj  life, 
and  that  he  should  nave  tire  west  half  of  the  lot 
for  hia  portion  thereof,  and  coirr^ances  were 
axecutea  by  all  the  children  ei^cef  t  &e  idiot, 
conveying  the  premises  ac<rordtogly ;  and  A. 
afterwards  eold  the  east  half  of  the  lot  to  T»; 
Mdy  that  as'fi.  obtained  no  title  to  the  idiot'i 
share  of  the  lot,*  there  waa  >to  consideratton  ^ 
hia  agreement  to  support  th^  idiot;  Ifut  thatT. 
waa  entitled  to  ah  equitablepartition  of  the  pre- 
mises, in  which  the  ahare  or  the  idiot  ahould  be 
assigned  to  be  out  of  the  west  half  of  the  lot 
conveyed  to  E.  by  the  other  heirs.  7\ai  r. 
Wordworth,  3  Paiffe,  470. 
*  1593'.  Where  a  lessee  of  Idnd  licecmes  a  pu^ 
chaser  of  an  undivided  moiety  of  die  rent  and 
reveralon,  the  tease  and  reat^  Bs.to  tiiat  portion 
«f  the  pteteiaea  ia  aoerged  and  extiBg^iahed,aDd 
he  ia  not  eueh  a  tenant  In' commoB,  of  tlie  rent 
and  revetsitm,  wi&  the  owner  of  the  other  half 
thereof,  9b  to  entitle  the  latter  «q  «>  paitStion  of 
iJhe  land  durin[r  the  con^oiianee  6('thc  l^aM* 
Linain^yrPHit^  4  Paigie^  639. 
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1594.  If  the  ovnor  of  an  updiyided  moiety 
of  a  lot  of  land  is  a  leasee  of  the  other  half 
thereof,  and  the  lease  has  become  forfeited  by  the 
non-perforjDaoce  of  a.condition  subsequent,  the 
landi^  roust,  enter  for  the  forfeiture,  or  others 
vise  recover  the  poaseaeioo  of  hia  undivided 
half  of  the  premises,  before  he  can  auatain  a 
bill  for  partition.    Ihid^ 

1595.  [Where  notice  haa.  been  given  tooredit^ 
on,  hating  gener^  Uena  upon,  the  undivided 
hitere$t  of  one  of  the  partiea  in  a.  partiticm  suit^ 
to  come  in  and  estabIi^h  their  daims- before  the 
master,  the  lien  of  such  creditdia  upon  the 
esuts  will  be  divest^  by  the  sale;. a  purdiaaer 
at  the  sale  under  the  decree  cannot^  therefore^ 
object  that  the  master  has  decided  wrong  aa  to 
the  existence  of  aooh^  lien»  Dunham y^  Mi' 
Mrd.  4.  Paige,  441* 

1596.  If  the  master  improperly  Dtjects;  the 
claim  of  a  creditor.  C9miq^  in  under  the  notice 
in  a  partition  suit,  aa  to  hia  lien  upon  the  pre- 
mises, the  claimant  mnst  except  to  the  master's 
n^MJrt,  if  he  wishes  to  preserre  hi»  lien,  upon 
the  purchase  moneys  for  whioh  the  premises 
are  to  be  sold  under  U)e  decree*    Jlnd% 

1597.  la.a  partition  eause,  wJiei)&  the  original 
parties  to  tlie  suit  admit  theirsoTeml  titlee  to  the 
property  bjr  their  pleadinga,  if  oneof  ^em  dies, 
and  the  suit  is  revired  against  hia.  heire  at  law 
by  defiiult,  the  Court  may  declare  the  rii^hts, 
title,  and  mterests  of  the  several  partiea^  without 
a  reference  aa  to  the  title,  and  without  requiring 
the  eomphunantto  exhibit  proof  of  thetMrnni,  or. 
an  abstract  of  the  conveyances  by  which;  the 
UiJe  is  held.     Wiidt  v.  JaMm,  4  Paige,  481. 

I59S.  A  reference  to  a.  master;  to.examine<and 
report  as  to  general  Uena  or  encumbrancea  on  the 
nodiTided  interests  or  sharea  of  the  several  par* 
ties  in  a  partition  suit,  la  neceaaaiy.  before  a. de- 
cree for  a  sale  of  the  prcftnisea  can  be  made, 
SAd  can  in  oo.case  be  dispensed  with.    Ibid* 

1599.  Where  a  partition,  suit  abates  by  the 
death  of  one.of  the  tenanta  inoommon  after  the 
appointment  of  commisaionecate  make  the  pa»- 
ttUon,  the  suit  must  be  renewed,  nnd  the  righta 
of  the  new  parties  in  the  preraisea  aaeertained, 
before  the  commiasionera.oan  proceed  with  Uie 
partition,  or  ma)ce  a  report  that  a  aale.ia.neeea* 
aaiy.   BttftwldM  v«  Reynolds^  5  Paige»  161> 

IM.  An  order  for  sale^mnnot  be  made  upon. 
the  report  of.comroi8sioiiera  that  »aale  is  neces- 
aary,  aftera  master  haa  reported  that,  the- pwr 
tnijtes  are  ao  aituated  that  an  actual  partition 
<^  be  made  with  prejudice  to  interest,  of  the* 
parlies.  But  if  the  situation  of  the  property  or 
the  righu  of  the  parties  therein  have  materially 
chanmd  since  the*  report  of  the  master,  there 
should  be  a  qiecial  application  to  the  Court  for 
a  new  reference  to  ascertain  whether  a  partition 
can  still  be  made..    lUid. 

1 50K  Where  a  partition  suit  abateSi  and  new: 
parties  are  bron^t  before  the  Court;  upon  the 
reTival  of  the  aait,  a  new  reference  will  be  ne- 
cessary tQ  ascertain  their  rights  before  a.  aale 
cao  be  decreed.     Ibid. 

1603.  Where landa  leased  ibraterm  of  yeata 
are  owned  by  asTeral  persona,  aa  tenants  in 
common  both  of  the  rents  and  of  Oie  reversion, 
a  bill  for  partition  may  be.anstained ;  but  a  aale 
of  the  laada,  imder  the  deems  in  psxtition*  mosi 


be  made  aubjeet  to  the  rights  of  the  lessee^ 
who,  by  the  sale,  will  beioome  the  tenant  to 
the  purchaser  of  the  rents  and  reversion.  IVood^ 
warm  y^  Campbtlii  5  Paige,  518.. 

1603.  A  decree  of  partition  or  sale  of  the  real 
estate  will  not  be  granted  amongst  heirs,  while 
thcf  personal  property  appears  to  he  insufficient 
to  pay  the  debta  of  the  ancestor*  Matthews  v. 
ldaUh€W$^  1  Edw.  560: 

1604*  K  tenant  in  oonunon  jof  part  is .  not 
debarred  *  from  bringing  a  bill  of  partition  in* 
dividually^  merely  because  be  is  a  trustee  as 
to  another  part,  Chkamtm  r*  Tbomei  1.  £dw; 
699. 

1:605.  Theare  can  be  a  partition  or-  sale  wA* 
withstanding  other  person^  may  come  in  eaas 
and  be  entitled;    lind. 


XLI.  PARTNERSHIP 

1Q06.  A  surviving  partner  has  the  legal  right 
to  the  partnership  eflbcta.  Cau  and  wife  y. 
Aheel^Eoettutof^l  Paige,  393. 

1607.  Bntin  equity  he  is  considered  merely 
as  a  trustee  to  pay  the  partnershi|r  debts,  and  to 
dispose  of  the  partnership  property  for  the  bene- 
fit of  himaelf  and  the  estate'  of  the.  deceased 
partpen    Ibid* 

1608.  Ha  cannot  dorive  any  exclusive  profit 
from  the  use  of  the  partnership  funds-     Ibid* 

1609i  As  a  general  rule,  eacn  one  of  the  mera* 
hers,  of  a.  copartnership  has  an  9<iual<  right  to 
the  poaaession  of  the  partnership  effects,  and  to 
collect  and  ^ply  them  in  satisfeotion  of  the 
debts  of  the  nrm.    Law  v.  J^trd^  3  Paige,  310* 

L^lOi  Where'  eithet  paftner  haa  a  right  to 
.disaolve  the  partnerahip,  aiHl  the  Articles  of  co- 
partnership-do  not  provide  for  the  settlement  of! 
thd  eonoern,  upon  a  bill  filed  for  thatpurpeae  by 
one  of  the  partners,  the  appointment  of  a  re^ 
oeiver  ia  a.  matter  of  cotirse*    Ibid, 

.i61U  In  such  case  the  Court  will  direct  the 
i^eoeiver  to  apnl)f  the  partnership  fonds  to  the 
jpayment  of  all  Uie  debta  of  the  filrm  rateably, 
wi^out  giving  any  preference  to  the  favourite 
icreditora  of  either  partnen    Ibidt 

1619*  The  csaditofi  of  n  partnership  have  an 
,eqnitable  right  to  payment  out  of  the  partner- 
,ship  effects  in  preference  to  the  creditors  of  the* 
individual  partners.  Ikviau  v.  I^oleri.2  Paige, 
i400« 

j  161'3.  Where,  on  the  diasolbtton  of  a  copart- 
inerahip  existing  between  D.  and  P.,  D.  agreed 
jwith  F.  that  F.  ahould  take  all  the  stock  and 
,efibct8,  and  pay  all  the  debta  due  by  the  firm,, 
and  afterwards  F.  became  inaolvent^  and  tlireat* 
ened  to  dispose  of  all  the  partnerahip  property, 
and  appropriate  the  aame  to  his^own  individual, 
use,  leaving  the  debts  unpaid ;  upon  a  bill  filed 
for  that  purpose,  an-  injunction  was  granted  re- 
atraining  F<  from  diaposing  of  the  partnerahip 
property  in  a  difibrent  manner  from  that  stipu« 
lated  in  his  agreement  with  D.    Ibid. 

1614%  Where  the  administrator  of  a  deceased 
partner  assigned  all  his  intereat  in  the  partner-^ 
ship  effects  to  the  survivor,  under  an  agreement 
that  the  latter  should  discharge  all  the  debta  of 
the:finn«  tl.tDnf  htid^  that  this  assignment  ao^ 
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agreement  did  not  destroy  the  lien  cpr  equity 
Which  existed  in  favour  of  each  partner,  on  the 
diaaokition,  to  have  the  partnership  property  ap- 
plied to  the  payment  of  the  partnership'  debts. 
JM. 

1615.  Alter  the  dissolution  of  a  copwtner* 
ship,  one  of  two  ^sunriving  partners  cannot, 
without  the  consent  of  the  other,  assign  tlie 
partnership  effects  to  trustees  for  the  benefit  of 
preferred  creditors.  EgberU  ▼.  fVqod^  3  Paige, 
618. 

1616.  Partnership  creditors  aire  entitled  to  a 
priority  of  payment  out  of  tlie  partnership  pro- 
perty ;  and  the  separate  creditors  of  the  inoiTl- 
duiJ  partners  to  a  priority  of  payment  out  of 
their  separate  property.    Ihid*' 

1617.  Upon  the  death  of  one  of  the  partners, 
a  joint  creditor  of  a  partnership  has  no  claim 
for  the  payment  of  his  debt  out  of  the  separate 
estate  of  the  deceased  partner  until  all  the  Sepa- 
rate creditors  of  such  partner  have  been  paid 
tlieir  demands  out  of  his  estate.  Wilder  T. 
Meeter,  3  Paige,  167. 

1618.  So  the  creditors  of  the  indiridual  part- 
ners have  no  claim  upon  the  partnership*  pro- 
perty until  all  the  parinershij^  credltoisi  are  sar 
tisfied.    Ibid. 

1619.  If  thesurviying  partners  are  insolvent, 
the  joint  creditors  can  in  ChancerV  claim  satis- 
faction out  of  the  separate  estate  of  the  deceased 
partner,  after  paymeht  of  the  de1>ts  due  to  his 
separate  creditors.    Ibid. 

1630.  Creditors  of.  a  partnership  ean-  claim 
their  entire  debt  out  of  the  partnership  fund, 
although  ^ey  have  a  security  from  thud  por> 
sons  who  sustain  the  character  of  sureties  for 
the  partnership.    Ibid. 

1631.  The  sureties  in  such  case  hare  an  e(|ui- 
ty  that  the  creditor  should,  for  their  indemnity, 
prove  his  demand,  and  collect  it,  if  possible, 
against  the  estate  of  the  principal  debtors. 
Ibid. 

1633.  Where  some  of  the  creditors  of  a  part- 
nership have  obtained  satisfactioa  of  part  of 
their  aebts  out  of  the  joint  estate,  they  will  not ' 
be  permitted  to  come  in  upon  the  eauitable 
assets  belonging  to  such  estate  rateably  with 
the  other  crMitois  who  have  received  nothings 
until  the  last  mentioned  creditors  have  received' 
sufficient  out  of  the  estate  to  put  them  all  upon 
an  equality.    Ibid. 

1633.  Where  one  of  several  partners  is  not. 
only  jointly  liable  for  a  joint  debt,  but  is  also 
separately  liable  as  endorser  for  the  firm,  his 
separate  estate  as  to  such'  debt  is  to  be  con- 
siaered  as  legal  assets,  and  must  be  appUed  in 
payment  thereof,  in  preference  to  the  joint  debts 
due  the  other  creditors;  but  the  joint  estate 
beinff  primarily  liable,  that  must  be  first  ap- 
plied towards  tbe.pjiymeat  of  such  debt«  Ibia. 

1634.  It  teenu^  that  one  of  the  partners, 
during  the  existence  of  a-  copartnership,  may, 
without  the  consent  of  bis  Copartners,  make  a 
valid  assignment,  in  tl)e  namo  of  the  fimu  of  all 
or  any  of  the  partnership  efiSects,  directly  to  a 
creditor  of  the  firm,  in  payment  of  hi^  debt. 
Egberts  v.  rVood,S  Paige,  617. 

''1635.  Whether  one  partner  can,  without  the 
consent  of  his,  copartners,  assign  the  partner- 
rhip  effects  to  a  trustee  for  the  .pnymohtof  the 


partnership  debts,  and  can  in  such  assigmiKiit 
give  a  preference  to  one  ifiti  of  creditors  over 
another  1     Quaere.    Ibid. 

1636.  Where  one  of  several  partners  dies, 
the  legal  title  te  the  debts  and  ehoses  in  action 
bdonging  to  the  copartnership  vests  in  the  ml^ 
viving  partners  as  joint  tenants ;  and  they  tlone 
are  chargeable  at  law  with  the  paymtoi  of  the 
partnership  debts.    Ibid. 

1687.  Jj^nd  such  surviving  partners,  without 
the  assent  of  Uie  personal  representatives  of  the 
dee^wed  partner,  can  >ppropriate  the  pvtner- 
ship  property  to  ihe  payment  of  the  paitnerskip 
^debts,  and  may  g;ive  su^h  preferences  in  the 
payment  of  debts  as  they  may  think  proper. 
Ibid. 

1638*  The  tepresentatives  of  the  deceased 
partner  have  the  right  to  insist  that  the  partner- 
ship effect,  shall  be  applied  to  the  pajtnent  of 
the  partnendiip  debts.    Ibid. 

1639.  The  property  of  ft  copartner^^p,  np«i 
the-  insolvency  of  the  firm,  is  considered  in 
equity  as  a  trust  fund  for  the  payment  of  the 
partnership  creditors  rateably.    Ibid.  ^ 

1630.  But  either  of  the  partners  before  the 
dissolution  of  the  copartnership,  or  all  the  part* 
ners' afterwards,  may  apply  Ae,  pfartnership 
funds  to  th^  payment  of  one  creditor  in  prefer- 
ence to  another.    Ibid, 

1631.  Where  the  articles  1>fcppartnenhipI^ 
quire  one  of  die 'copartners  to  tnake  an  annual 
statement  of  the  copartnership  accounts  upon 
the  books  of  Ihe  firm,  snd  be  makes  sudi  state- 
ment accordingrly,  the  other  copartner  will  be 
deemed  to  have  acquiesced  in  tife  eprrectnese  of 
the  statement,  if  he  does  not  object  to  it  wiihtn 
a  reasonable  time  thereafter.  HtariUy.  Qfrmn§^ 
3  Paige,  566. 

.  1633^  In  taking  an  account  between  partneftf 
entries  on  &e  partnership  books,  to  which  hoth 
parties  had  access  at  the  time  the  entries  were 
made,  are  to  be  considered  as  jprimajaa^  cor- 
rect; but  subject  to  the  right  of  either  partner 
to  show  mistake.  €s  errors  in  the  aoconat 
Ibid.  ■ 

1633.  Whether  an  assifltnment  by  an  insol- 
vent partnership,  which  gives  a  preference  to 
tlietsreditors  of  the  individual  partners  over  the 
partnership  creditors,  is  valid  I  ifumt.  Wakt- 
mUh  V.  Crroecr,  4  Paige,  23. 

1634.  Where  A.  B.,  being  the  owner  of  seTfr 
ral  (arms,  in  1837,  entered  into  articles  of  aeree- 
ment  with  three  of  his  sons  and  his  son-in-law, 
wherein  it  was  agreed,  that  the  three  sons  and 
son-in-law  should  work  and  carry  bn  the  farms 
owned  by  A.  B.,.for  the  term  of  five  years,  in 
such  manner  as  might  be  thought  by  A.  B. 
most  ditforeet  and  jprudept,  and  slibnldpnt  or 
the  sanie.  all  such  improvements  of  husbandry 
as  they  owned,  and  A.  B.  aigteed  to  put  on  i^ 
the  said-farm^  for  the  use  thereof,  all  vm 
teams  and  implements  of  husbandry  as  he 
owned ;  and  it  was  further  agreed  that  olh«f 
teams^  and  implements  of  husbsthdry  whkh 
might  be  necessary  should  be  purchased  from 
Uieprodueta  of  the  farms,  and 'that  each  of  the 
parties  should. have  his  proper  living  and  ex- 
penses out  of  such  prouncts ;  and  A.  B.  also 
agreed  that  at  tl>e  expiration  of  the  s^id  terra 
(»  five  ysais,  his  mid  thiree  ions  tmd  his  son-is- 
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iaw  tbould  hatB  the  one-half  of  his  panonal 
]m>pert7  aod  one-half  of  the  products  of  the 
fanns ;  aod  A.  B.  further  agreed,  that  in  case 
the  three  sons  and  son-in-law  faithfully  per- 
fomed  the  said  agreement  on  their  part,  that  he 
woald  convey  to  them  by  deed  in  fee  simple 
one-half  of  all  such  farms ;  and  at  the  time  of 
making  the  agreement  A.  13.  owned  consider* 
able  personal  property ;  and  his  son-in-law  was 
then  in  ill  health,  and  remained  in  such  ill 
health,  and  unable  to  work,  until  his  death, 
which  took  place  a  few  weeks  thereafter;  ii 
ttos  held,  that  the  articles  of  agreement  did  not 
eoDStitote  the  parties  thereto  copartners,  so  as 
to  entitle  the  representative  of  the  son-in-law 
to  a  share  of  the  property ;  although,  by  the  act 
of  God,  it  became  impossible  for  the  decedent 
to  perform  his  part  of  the  agreement.  Chaae  ▼. 
Barrett,  4  Paige,  148. 

1635.  A  person  who  contracts  for  a  share  of 
the  profits  cm  a  particular  trade  or  business,  as 
profiis,  is  a  partner  as  to  third  persons,  and  is 
liable  for  the  debts  of  the  partnership.    Ibid. 

1636.  Whether  a  parthership  exists  as  to 
creditors,  between  a  merchant  and  a  mere  ser- 
Tant  or  sffent  of  his,  who  contracts  with  the 
merchant  Tor  a  share  of  the  actual  profits  as  a 
reward  for  his  serTices,  and  who  is  not  held  out 
to  the  world  a»  a  partner  1     Qtimre.    Jbid. 

1637.  T6  constitute  a  partnership,  as  between 
the  parties  thereto,  there  must  be  a  joint  owner- 
ship of  the  partoership  funds  and  an  agreement, 
either  express  or  implied,  to  participate  in  the 
profits  or  loss  of  the  business*    Ibid, 

1638.  Where  a  former  customer  of  a  partner- 
ship, haTing  no  notice  of  its  dissolution,  deals 
vith  one  of  the  partners  on  the  credit  of  the 
finn,  all  the  partners  will  be  liable  to  such  cus- 
tomer on  the  contract.  Briaban  v.  Boyd.  4 
P^,  17. 

1639.  But  If  the  customer  was  informed  of 
the  dissolution  , immediately  after  a  sale  to  one 
of  the  former  partners  on  the  credit  of  the 
firm,  and  before  the  goods  were  delifered ;  a 
Court  of  equity  would  not  permit  the  vendor  to 
rcroTcr  the  price  of  the  goods  against  the  former 
partners  of  the  Tendee.    Ibid. 

1640.  After  the  dissolution  of  a  partnership, 
one  partnear  cannot  bind  the  other  by  the  ac- 
knowledgment of  a  debt  which  is  neither  legally 
or  equitably  due,  or  by  giving  a  note  for  the 
same,  although  at  Che  time  of  such  acknow- 
ledgment, or  of  the  giving  of  the  note,  the  sup> 
pfnied  creditor  had  no  knowledge  of  the  disso- 
lutioii.    Ildd. 

16411.  Where  a  retiring  putner,  upon  a  dis- 
tribotion  of  the  partnership  effects,  agrees  to 
bear  a  portion  of  the  loss  upon  a  note  taken  by 
the  other  partners  towards  their  distributive 
share  of  the  effects,  if  it  cannot  be  collected  of 
the  drawer,  he  stands  in  the  situation  of  a 
surety  for  the  drawer,  pro  tanlo,  and  will  be 
discharged  from  his  lii^iUty  if  the  holders  of 
the  note  take  a  new  security  from  the  principal 
debtor,  and  extend  the  time  of  payment,  with- 
out the  assent  of  such  retiring  partner.  WUde 
v./fnAtfrt,  4Paige,48l. 

1643,  Where  copaitnership  accounts  have 
been  stated  and  settled  between  the  parties  up 
to  a  particular  period,  and  aucb  settlemont  has 
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been  acquiesced  in  for  several  years  withoni 
objection,  the  evidence  of  error  or  mistake  must 
be  strong  and  conclusive  to  authorize  the  open- 
ing of  the  account.    Ibid. 

1643.  The  practice  of  opening  accounts  which 
have  been  adjusted  by  the  parties  themselves, 
who  could  best  understand  them,  is  not  to  be 
encon^ed ;  and  it.  should  never  be  done  upon 
an  allegation  of  error,  supported  by  doubtful  or 
even  prohable  testimony  only,  where  no  fraud 
had  been  practised  by  one  party  upon  the  other. 
Ibid. 

1644.  The  irqplied  authority  arising  from  the 
ordinary  contract  of  copartnership  does  not 
authorise  one  of  the  partners,' without  the  assent 
of  his  copartners,  to  make  a  general  assignment 
of  the  copartneiship  effects  to  a  trustee  for  the 
benefit  of  creditors,  and  givinff  preference  to 
one  class  of  creditors  over  another.  Haveru  v. 
Huneyy  5  Paige,  30. 

1645.  Where  a  party  in  a  joint  speculation 
pays  for  goods,  and  sells  them  bona  fide,  he 
cannot  be  charged  with  a  loss  arising  from  the 
failure  of  the  purchaser ;  biit  is  entitled  to  be 
reimbursed  one-half  of  the  money  advanced  for 
the  original  purchase ;  and  this  will  be  so,  even 
although  he  may  have  declared  the  debt  secured, 
and  afterwards  accepted  of  a  compromise  witl^- 
out  the  consent  or  knowledge  of  the  other 
party,  provided  there  was  no  deceit  or  mislead^ 
ing.     Cunningham  v.  IMUefUld^  1  Edw.  104. 

1646.  In  such  a  case  the  parties  are  not  in 
the  relative  situation  of  principal  and  agent,  but 
of  partners.    Ibid. 

1647.  One  partner  cannot  bind  another  in  the 
settlement,  adjuatment,  and  compounding  of  a 
debt  due  to  them  jointly,  without  the  know- 
ledge or  express  assent  of  the  other;  and  when 
s6ch  a  power  is  exercised  in  good  faith,  and  in 
relation  to  a  matter  within  the  scope  of  the 
partnership,  he  caimot  be  responsible  to  tlie 
other  for  error  of  judgment,  or  any  thing  short 
of  a  dereliction  of  duty.    Ibid. 

1648.  In  the  absence  of  fraud,  the  next  of 
kin  cannot  file  a  bill  for  account  against  surviv- 
ing partners,  one  of  whom  is  administrator  te 
(he  deceased  partner.  Hyer  v.  Burdett,  1  Edw. 
325. 

1649.>In  general,  tiie  cases  in  which  silence 
and  delay  have  been  considered  as  furnishing 

f»resumptive  evidence  of  abandonment,  or  re* 
ease  of  claim,  are  those  wherein  executors, 
administrators,  or  trustees  are  called  upon  to 
pay  after  having  distributed  the  funds.  A  part- 
nership in  stock  is  not  wiihin  this  rule.  Mwater 
T.fhwler^.1  Edw.  417. 

1650.  If  a  partner,  in  a  single  partnership 
transaction,  receives  from  the  othor  partner  a 
statement  of  accounts  between  them,  and  is 
silent  for  thirteen  years  afterwards,  it  amounts 
to  an  acquiescence.     J  bid. 

1651.  Unless  there  is  a  valid  severance  of 
atock  in  a  joint  stock  operation,  there  can  be  no 
trust  in  relation  to  the  shares  in  the  hands  of 
one  partner.    Ibid. 

165d.  A  private  debt,  without  the  express 
assent  of  the  creditor,  may,  by  the  understand- 
ing of  parties,  become  payable  out  of  partner- 
ship funds.  Thus :  a  bookseller  was  privately 
indebted  to  A*  for  money  had  and  received;  the 
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fonner  laid  oat  die  money  in  books,  aii4  bioBgfat 
ihem  aa  stock  into  a  partnership  fonned  with 
C.  The  eoocem  became  inaonreni;  and  B. 
(during  C.'s  absence,  but  acting  for  htm  under 
a  power)  made  an  assignment  for  the  benefit  of 
their  eieditors,  and  put  down  A.  as  a  ereditor 
of  the  concern.  The  Court,  considering  there 
was  proof  of  C.'s  understanding,  hefiofe  the  itt* 
soWehcy,  that  the  det^s  which  B.  lywed  for  hooks 
brought  into  the  concern  were  to  be  paid  out  of 
the  copartner^ip  funds,  heU^  tfiat  A.  waa  lo 
be  considered  as  a  creditor  of  the  firm,  no^ 
withstanding  he  had  giTen  no  oonsent  to  be  so 
considered,  and  was  entitled  to  diridends  under 
the  aasignment  with-'tbe  rest  of  the  partnerahip 
creditors.    CoU  v.  Wiidtr,  I  £dw.  484. 
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XUI.  PJYMBNT, 

1653.  Where  the  ri^ht  to  a  debt  due  from  a 
third  person  is  in  litigation,  it  cannot  with 
safety  DC  paid  to  either,  party  after  notioe;  but 
the  debtor  will  be  permitted,  peodiog  the  litigar 
tion,  to  pay  it  into  Court  to  the  credit  of  the 
cause.  m\h  and  MiiUoh  ▼.  Pfttnoo,  1  Paige, 
490. 

1654.  Where  the  camplainant  was  sued  for 
fidse  imprisonment  for  an  act  done  by  him  in 
the  diecharffe  of  his  duty  aa  a  police  ofilcer,  in 
the  city  of  New  York,  and  afierwArdareooTcred 
a  judgment  for  co^  against  the  plaintiff  in 
that  suit,  which  costs  were  subsequently  paid  to 
the  complainant,  bv  the.  corporation  of  w  city, 
as  a  gjratuity ;  kdl^  thatjBuch  payment  waa  no 
bar  to  a  anit,  by  a  creditor's  bill  in  this  Cpukt, 
to  recoTer  the  costs  out  of  the  property  of  tlie 
plaintiff  In  the  original  suit.  BkMey  x.  WMSe, 
4  Paige,  654. 

1655.  Where  the  receipt  and  payment  of 
money  ia  to  take  place  at  the  same  time  and 
between  the  same  jsarties,  and  the  payment  is. 
to  bf  so  received,  one  sum  should  be  allowed 
to  compensate  the  other,  wifhout  an  actual  re- 
ceipt and  payment.  Moftotkx.  LudhfUf^  5  ?aige, 
61j). 


XLni.  PATENTS. 

1656.  If  the  specification  annexed  to  a  patent 
is  sufficiently  explicit  to  enable  a  skilful  me-, 
chanist,  witliout  any  other  aid,  to  construct  the 
patented  inyention,  the  patent  will  not  be  Yoid) 
although  some  of  the  minor  details  of  the  ma- 
chine should  not  be  set  forth  at  large.  'JBurraU 
V.  Jetoeit,  9  Paige,  134. 

1657.  But  the  patent  is  Told  if  the  machine 
will  not  answer  the  purpose  for  which  it  was 
intended,  without  some  addition,  adiustraent, 
or  alteration  which  had  not  been  discovered 
or  inyented  at  the  time  the  patent  was  issfied* 
Jlnd. 

1658.  Where  a  pa^tent  ia  granted  for  an  iin- 
proTcment  in  machinery^  a  drawing  of  the  ins* 
provement  aa  well  at  a  spedfieation  ia:  required. 
Jhidm 

1659.  The  drawing  wuf  be  rafeofid  to.  for 


the  purpose  of  aiding  a  speeifieation  vhibh 
otherwise  would  be  imperfect.    JM. 

1660.  It  may  alao  be  referred  to  as  e?idenee 
to  show  that  the  machine  claioNd  under  the 
patent  ia  not  the  one  for  which  the  patent  issued. 
Ibid. 


XUV.  PLELsmSGU. 

X.J^^  parties* 
■  B.  Biii. 

C.  Demurrer. 

D.  Plea. 

H.^tiawer  and  disclaimer. 
F.  M^lict^on  andieeue, 

A.  QfOiepftrHa. 

1661.  A  pnijehaser^nder  contxaet  who  esleis 
into  actual  pessesaion  of  landa^  in  pursaanceof 
the  terms  of  the  agreement,  makes  improt^ 
menta,  ^.,  should  be  made  a  party  to  a  bill  i|i 
equity  filed  to  avoid  The  title  cS*  hk  Te«dor,  so 
(Mt  the  Court  may  maJce ranch  oz^  in  the 
premises  aa  will  be  iast  «Dd  equitable  in  refer- 
ence to  the  righto  of  all  concerned.  If  he  is  not 
made  such  party ,  %iid  a  decree  ia  obtained  aToMt* 
ing  the  title  of  his  vendor  on  a  bill  filed  by  s 
creditoc  of  the  grantor  of  the  vendor,  and  such 
creditor  beconoes  ^  pepnshaset  of  the  kgal  estate 
of  his  debtovv  at  a  sheriff's  sale*  under  an  execa- 
tion  on  the  jujlgment  m  hm  favour,  and  brings 
ejectment  foe  the  receverv  oif  the  land,  be  is  not 
entitled  te  recover*  PoA  v.  Jacksonf  1 1  Wend. 
443. 

1663;  WhcDre  it  ia  aougbt  to  charge  hndi 
with  a  legacy,  ii  seems^  that  the  legatee  is  a  ne- 
cessary party.  .  F^  V.  Mwfland  and  xiherh  1 
Paige,  20.       . 

1668.  Although  one  legatee  may  file  a  6iP  in 
ihvour  of  himself, and  aU  othm  who  might 
chooae  to  come  in  under  the  decree,  yet  the  bill 
muat  state  the  fact  that  it  ia  filed  on  behalf  of 
the  coinplainant'and  all  oihera,  4iw.    Jbid. 

1664.  Wh«re  a  trustee  pFosecutflo  a  claim  for 
the  benefit  of  the  eesfui  qne  triiat,  the  latter  must 
be  made  aparty,    Ibida: 

1665.  The  officers  of  a  eoi]>Ofation  may  be 
made  parties  to,  a  bill  of  discovery,  to  enajblethe 
complainants  to  obtain  a  knowledge  of  iacti 
which  could  not  be  arrived  at  by  the  answer  of 
the  corporation  put  in  vi^out  oath*  Vermlytt 
V.  The  FuUen  Bdnk  and  others^  1  Paige,  37. 

1666.  One  of  two  deviseea  cannot  file  a  biB 
for  an  aMonnt  against  one  of  two  execatoift) 
where  the  executors  by  the  willhave  the  ohaige 
of  the' real  estate,  without  maJung  the  other  der 
visee  and  executor  partiea.  A&«  and  ^fi  ^> 
Cokkn^  I  Paige,  .166. 

1667.  Aa  a  general  rulei  a  mere  witneea  csar 
not  be  made  a  party  defendant.  The  President^ 
Diredon^  and  Company  of  the  Fuiieu  Bank  ^ 
Shofon  Canal  Cbm/Mifiy,  1  Paige,  219* 

1668.  Butauits  against  corpoxatiims  sre-es- 
oeptionato  this  rule;  aa  they  ^noft  anawer  upea 
oath,  the  only  means  of  obtaining  a  diseovety 
from  tliem  ia  to  make,  their  ofilom  and  agaata 
partieay  and  to  compel  sneh  oificei8.aiid  ^sat* 
to,answer  (he  bilL    IMd^ 
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1869.  Hie  former  tt  well  tm  the  pieseht  <M* 
een  of  e  eorpomtion  can  be  made  panics  to  a 
seit  againet  audi  corporatioa,  and  compelled  to 
make  diaooTeiy  of  feota  within  their  Imowledge. 

1670.  Where  one  of  the  execntora  renounoea 
the  exeeatton  of  the  wHl,  the  other  executors 
may  file  a  bill  in  their  own.  name,  lOid  if  it  is 
necessary  to  bring  the  executor  who  refused  to 
accept  the  trust  -before  the  Court,'  he  may  be 
made  a  party  defendant.  Tkomptofk,  Executor, 
4^,  T.  Grakam  and  ol4«rt,  1  Paige,  384. 

1671.  An  aast^ee  of  an  undirided  moiety  of 
leasehold  premisea  caA  maintain  an  action  in  his 
own  name  upon  a  covenant  of  warranty  con- 
tained in  the  original  lease.  Fan  Home  r. 
Own,  1  Paige,  455. 

1679.  Whether  he  eould  maintain  an  action 
upon  a  eorenant  to  convey  without  joining  with 
the  aaaignee  of  the  other  moiety  t  ^naert*  Ibid, 

1673.  But  if  the  assignee  of  one  moiety 
sheuld  un^omcientiously  refuse  to  Join  with  his 
co-teaant  in  any  act  which  would  be  for  the 
common  benefit  of  their  estate.  Chancery  will 
eompel  him  to  jdn,  or  to  permit  the  co-tenant  to 
do  it  for  his  own  benefit,  li'  it  caa  be  dene  with- 
out injuryto  the  estate.    /6iU 

1074.  The  rule  that  all  persons  materially  in* 
terested  in  the  object-matter  of  tiie  Kti^tion 
ahootd  he  made  parties  to  the  suit,  may  be  die- 
peoeed  with  when  it  becomes  extremely  difficult 
or  inconvenient.  HatUU  and  Dams  ▼,  Saikit 
attd  odara,  9  Paige,  15. 

i075.  But  it  cannot  be  dispensed  with' where 
flie  rights  of  persons  not  before  the  Court  are  so 
insepMhly  connected  with  the  daims  of  the 
partiea  Mtigmt,  tiiat  no  decfee  can  be  made 
without  impairing  the  rights  of  the  foroier.  Ihid. 

1676.  where  there  are  many  peraohs  having 
dainur  on  a  fund,  and  die  sharea  of  a  part  eaii- 
Bot  be  determined  ontll  the  rights  or  all  the 
otfaeia  are  aetiled  and  ascertained,  as  in  the  case 
of  residuary  legatees  or  creditors  of  an  insolvent 
estate,  all  must  be  made  parties,  or  th^y  must 
have-  an  opportonity  of  coming  in  and  substan- 
tiating their  chiims,  before  any  distribution  of  the 
fund  can  be  made.    Ibid, 

1677.  In  such  cases,  if  the  fund  is  in  Court  or 
under  the  exclusive  control  of  the  parties  actu- 
ally before  the  Court,  it  will  be  sufficient  for 
any  of  the  paities  having  a  separate  claim  upon 
the  fond,  to  file  a  bill  in  behalf  of  themselves 
and  all  others  who  may  elect  to  come  in  linder 
the  decree.    Ibid. 

1678.  It  seems  that  one  residuary  legatee 
may  file  a  bill  in  behalf  ofhimaelf  and  all  othbrs 
standing  in  the  same  situation,  and  that  it  is  not 
iieceMirv  to  make  them  all  actual  parties  to  the 
Salt.     I  bid, 

tG79.  A  person  is  a  necessary  party  to  a  suit 
when  no  decree  in  rdation  to  the  sdhject'inatter 
of  litigation  can  be  made  until  he  is  properly 
before  the  Court  as  a  party ;  or  where  the  de- 
f<»ndants  in  the  suit  have  such  an  interest  in 
having  such  person  before  the  Court  as  would. 
enable  them  to  make  the  objectloik  if  he  were 
not  a  party.s  BfUky  v.  Inglu  and  oihet%  3 
Paige«  378. 

1680.  A  defendant  may  in  some  eases, be  a 
jproper  party  to  a  snity  dthough  he  is  not  a  nd- 


ceasary  party ;  as  in  the  Case  of  a  iraudulelit  as- 
signment of  a  trust  fund,  where  the  cestui  que 
trust  may,  at  his  election,  either  proceed  against 
the  trustee  alone  or  may  join  the  fraudulent  as- 
signee in  the  same  bill.     Ibid, 

1681.  Where  a  debtor  failed,  and  conveyed 
all  his  property  to  assignees  in  trust  to  pay  cer- 
tain specified  debts,  and  to  divide  the  surplus,  or 
so  mueh  thereof  as  should  be  neceesary,  among 
such  of  Ins  other  creditors  as  should  come  in 
under  the  asaigmnent  and  release  him  from  their 
debts^and  to  reassign  theTcsidue  to  the  debtor, 
and  aimmber  of  4he  creditors  came  in  under  the 
assignment  and  complied  with  the  condition ;  it 
tdOB  held,  that  the  debtor  could  not  file  a  bill 
against  his  assignees  for  an  account  of  the  trust 
property,  without  making  the  creditors  tvho 
came  in  under  the  assignment,  and  those  whose 
d|ebts  were  specially  provided  for,  and  which  re- 
mained unpmd^  parties  to  the  suit.  Mitckeil  V. 
Lenox  and  Ibyior^  3  Paige,  380. 

1683.  Where  there  ia  an.abaolute  assipunetit 
of  a  choae  in  action,  and  the  assignor  claims  no 
iaterest  therein,  he  la  not  a  necessary  party  to  a 
bill  filed  to  recover  the  amount  due.  Ward  v. 
Fian  BMcekn  and  others^  3  Paige,  389. 

1 683.  The  assignee  of  a  chose  in  action  is  now 
considered  the  real  party  to  the  suit  as  well  at 
law  as  in  equity;  and  the  defendant  may  plead 
and  give  in  evidence-any  matter  of  defence  which 
eXista  in  his  favour  against  the  aasignee.  Ibid, 

1684.  Where  the  vendor  ia  dead,  dl  his  heira 
at  law  ahoold  be  paities  to  a  bill  to  set  aside  the 
sale  on  the  ground  of  firattd  tipen  the  part  of  the 
vendee.  Livingtian  v.  The  Peru  Iron  Company- 
and  othiirti  3  Pugb,  390^ 

1685*  If  the  vendoripBkes  a  subseciueiit  con- 
veyance while  ibto  fraudulent  vendee  is  ih  actual 
possession,  daiming  the  land  nhder  his  prior 
purchase,  the  subsequent  conveyance  is  in^ 
operative;  aid  a  suit  to  set  aside  the  first  sde 
must  be  brought  in  the  nazhe  of  the  vendor,  or 
his  legd  reprssentativea  if  he  is  dead,    IbitL 

1686.  No  peraoiis  are  parties  as  defendants 
in  a  bill  in  Chtacery,  except  th<>se  agdntt 
whom  proceaa  ia  pmved,  or  who  are  specmcallr 
aamed  and  described  aa  defendants  in  the  bill. 
Verplandc  and  othem  v.  The  AhreanHle  Imurcp.vc^ 
Company  tf  Ne^  York  and  J.  Barker,  8  Pdige, 
438.        *  ' 

1687*  Where  there  was  no  prayer  of«>proces8 
aguDst  a  corporation  by  its  corporate  name,  but 
only  agdnst  the  officere  thereof,  and  the  cor- 
poration was  not  described  in  the  bill  as  being- 
a  parU  thereto,  htid,  that  the  corporation  Wa8i 
not  before  the  Court  as  a  party  to  the  shit.  Ibid, 

1688.  Infants  cannot  oe  made  parties  to  « 
bill  for  thb  sake  of  discovery  merely,  as  they 
do  not  answer  on  their  oaths.  Leggeii  ▼.  Si' 
hm,  3  Paige,  ^4. 

1089.  Tlie  answer  of  an  infant  by  h\a  ^ard- 
ian  caimot  be  excepted  to  for  insufficiency. 
Ibid. 

1690.  Where  the  subject-matter  of  a  suit  ia 
in  relation  to  a  bond  or  contract  in  which  there 
are  joim  obligora,^dl  the  obligors  ought  to 
be  made  parties.  Campbell  v.  H^stem,  3  r  aige, 
184. 

.  1691.  Upon  a  bill  filed^  previous  to  the  adop- 
tion of  the  revised  statotesy  by  certain  stockhold- 
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en  of  an  incorporated  eompany,  a^inat  the 
individoal  directors,  for  fraud  and  miamanage- 
ment  in  the  execution  of  their  trust,  by  which 
the  property  of  the  corporation  was  dissipated 
and  lost;  kiM,  that  the  corporation  was  a  necea- 
earv  party,  either  aa  complainant  or  defendant. 
Bobinton  v.  &iu7A,  3  Paij^e,  222. 

1693.  Where  there  has  been  a  waste. or  mis- 
application of  the  corporate  funds  by  the  officers 
or  agents  of  the  institution,  a  suit  to  compel 
them  to  account  for  the  loss  should  be  in  the 
name  of  the  corporation,  unless  it  appears  that 
the  directora  of  the  corporation  refuse  to  prose- 
cute such  suit,  or  the  present  directors  of  tthe 
company  are  the  parties  who  have  made  them- 
selves answerable  for  the  loss.    Ibid, 

1693.  Where  the  husband  files  a  bill  in  rela- 
tion to  his  own  rights,  if  his  wife  is  a  tiecessaiy 
par^,  by  reason  of  a  judgment  ordecree  in  fayour 
of  tne  husband  and  wife,  which  is  a  lien  upon 
the  property  of  the  defendant,  and  in  a  case 
where  all  the  encumbrancers  must  be  before  the 
Court,  the  wife  may  be  joined  with  her  husband 
as  a  complainant.  C&rkson  ▼..  J)e  Peyster^  3 
Paige,  336. 

1694.  Where  the  complainant  cUams  in  op- 
position to  a  deed  of  trust,  and  seeks  to  set  it 
aside  on  the  ground  of  fraud,  he  may  proceed 
against  the  naudulent  trustee  alone^  without 
making  the  eetiui  qup  trusts  parties;  It  is  other- 
wise where  the  complainant  is  endeavouring  to 
enforce  a  claim  adverse  to  the  interests  of  the 
teai%U  qut  trusts,  but  which  is  founded  upon  the 
supposed  validity  of  the  truat  deed.  Rogers  y. 
Boeen^  3  Paige,  379. 

1695.  Where  several  creditors  or  legatees 
are  entitled  to  a  rateable  proportion  of  a  common 
fund,  which  is  insufficient  tor  the  payment  of  all 
their  debts  or  legacies,  all  th^Hsreditors  or  lega- 
tees should  be  made  parties  to  a  bill  filed  Tor 
the  distribution  of  the  fund ;  or  the  bill  should 
be  filed  by  a  part  of  .such  creditors  or  legatees, 
in  behalf  of  themselves  and  all  othera  standing 
in  a  like  situation  in  reference  to  the  funo. 
EgberU  v.  Wood,  3;Paige,  517. 

1696.  Where  the  owner  of  a  negotiable  note, 
who  might  have  sued  in  his  own- name,  caused 
a  suit  at  law  to  be  instituted  in  the  name  of  a 
third  person,  for  the  purpose  of  depriving  the 
defenJant  of  his  .testimony,  upon  a  bill'  filed 
against  such  nominal  plaintiff  for  a  discovery, 
and  for  relief  ajpiinst  the  suit  at  law,  he  was  not 
allowed  to  avail  himself  of  the  objection  that 
the  real  owner  of  the  note  was  not  made  a  de- 
fendant.    Broekteay  y.  Cbnp,  3  Paige,  539. 

1697.  Where  a  bill  is  filed  by  a  creditor  to 
earry  into  effect  an  assignment  of  the  debtor's 
property,  the  other  creditors  provided  for  in  the 
assignment  should  ^e  made  parties,  or  the  bill 
should  be  filed  in  behalf  of  the  complainant  and 
all  othera  who  may  choose  to  come  m  under- the 
decree.     Wakeman  y.  Gowen^  4  Paige,  93. 

1698.  But  where  a  jud^ent  creditor  is  act- 
ing in  hostility  to  the  assignment,  it  is  not  ne- 
cessary for  him  to  make  the  creditors  whose 
claims  are  provided  for  in  the  assignment  par* 
ties.    Ibid. 

1699.  In  a  suit  to  set  aside  an  assignment  aa 
iraudulent,  it  is  sufficient  to  make  £e  ^udu- 
lent  assignors  and  assignees  parties*    Ibid, 


1700.  Assignees  -in  trust  for  creditors  may 
file  a  bill  in  their  own  names,  relative  to  tho 
trust  estate,  without  making  the  creditors  pro- 
vided &r  in  the  assignment  parties.    Ibid. 

1701.  Upon  the  hearing  of  a  cause,  if  it  ap- 
pears that  all  the  proper  parties  are  not  before 
the  Court,  the  complainant  may  be  penniued  to 
file  a  supplemental  oill  to  bringin  the  neoessaiy 
parties.    JetUdns  t^Dreyer^  4  Paige,  47. 

1702.  A  subscriber  to  a  joint  stock  eorpcra- 
tion,  who  complains  of  an  inequitable  distribu- 
tion of  the  stock,  and  who  is  seeking  to  reach 
the  stock  which  has  been  imprcperlY  assigned 
or  apportioned  to  others,  should  file  wis  bill  in 
behalf  of  himself,  and  of  all  other  subscribers 
standing  in  the  same  situation.  Waiker  y.  />^ 
vereux^  4  Paige,  929. 

1703.  After  the  distribution  cf  the  stoek,  the 
commissionerB  of  appoitioniDent  •  are  not  the 
trustees  «f,  and  do  not  represent  the  interests 
of  other  persons  to  whom  stock  has  been- dis- 
tributed. //  MeiR«,  the  stockholders  themsdves, 
so  far  aa  they  are  known,  should  be  parties  to  a 
suit  which  is  to  affect  their  rights  previous  to 
the  organisation  of  the  company  by  the  election 
of  directors.    Ibid.^ 

1 704 .  Where  a  mortgagee  in  possession  makes 
an  absolute  sale  and  conveyance  of  the  mort- 
gaged premises,  the  purchaser  must  be  made  a 
party  to  a  bill  filed^  against  the  mor^gee  for 
the  redemption  of  the  premises.  Dhu  v.  I^de^ 
4  Paige,  959. 

17(&.  To  a  bill  filed  by  a  judgment 'ereditw 
to  obtain  satisfaction  of  his  debt  after  the  ^etum 
of  an  execution  unsatisfied,  all  the  defendants 
or  persons  against  whom  the  judgment  was 
rendered  should  be  made  parties.  (Md  y .  Bnee^ 
4  Paige,  309. 

1706.  A  grantee  of  a  lot  adjoining  a  public 
square,  who  has  a  special  covenant  from  the 
original  owner  of  the  square,  that  it  shall  be 
kept  open  for  the  benefit  of  his  Jot,  may  JSle  a 
bill  in  equity  to  restrain  the  grantor  fronf  vio- 
latinjj  the  covenanC,  and  may  join  with  the  co^ 
poration  in  such  suit  Ditieu  ef  JValertown 
V.  Cbwen,  4  Paige,  510* 

1707.  The  objection  of  a  misjoinder  of  par- 
ties, complainants,  should  be  taken  either  by 
demurrer  or  in  the  answer  of  the  defendant. 
Ibid,  • 

1708.  The  coming  of  age  of  an  infant  party 
does  not  abate  the  snit;  nor  does  it  renders 
supplemental  bill  necessary,  unless  his  interrst 
in  the  subject  of  the  suit  is  changed  by  that 
event.     CampbtU  v.  Bownt^  5  Paige,  ^4. 

1709.  Wheiea  ZeMic  so/e,  who  should,  have 
been  made  a  defendant,  marries  after  the  com- 
mericemerit  of  the  suit  against  the  other  defend- 
ants, she  cannot  be  brought  before  the  Court 
with  her  husband  by  an  ameodnient  of  the  ori- 
ginal bill ;  hut  a  supplemental  bill  will  be  nc* 
cessary.    Ibid, 

1710.  But  if  a  femt  tok  marries  after<  suit 
brought  against  her,  the  anit  does  not  abate ; 
and  It  is  only  necessary  to  make  a  suggestion 
of  the  marriage,  and  to  obtain  an  order  that  the 
husband  and  wife  be  named  as  partiea  in  the 
subsequent  proceedings.    Ibid, 

171 1.  Where  new  parties  are  brought  before 
the  Court)  either  by  amendment  or  otherwise. 
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who  sboald  bare  been  made  peities  to  the  ori- 
ginal bill,  8ttch  new  parties  majr  avail  them- 
selves of  any  valid  aefence,  which  they  had 
under  the  statute  of  UmttationSf  or  otherwise,  at 
the  time  they  were  actually  made  parties  to  the 
tait.     IbifL 

1713.  In  a  creditor's  bill  toxeach  the  property 
of  a  judgment  debtor  wliich  has  been  transferred 
fraudulently,  or  without  consideration,  two'  or 
more  persons  holding  different  portions  of  such 
property  by  distinct  conveyances  may  be  joined 
as  defendants.     Bojfd  V.  Hoyt^  5  Paige,  65. 

1713.  Where  the  object  of  a  suit  is  single, 
different  persons  having  or  claiming  separate 
interests  m  distinct  or  independent  questions, 
all  connected  with  and  aiising  out  of  the  sitigle 
object  of  the  suit,  may  be  joined  as  defendants, 
BO  that  the  whole  obj^i  of  the  bill  may  be  ob- 
tained in  one  suiL     Ibid, 

1714.  A  claim  against  two  of  more  persons, 
to  whom  the  property  of  a  judgment  debtor 
has  been  improperly  transfeired,  cannot  be  joined 
id  the  same  biU  with  a  claim  against  one  of  the- 
defendamts  for  compensation  for  waste  commit 
ted  on  the  real  estate  of  the  judgment  debtor, 
after  it  had  been  purchased  by  the  complainant 
on  execation,  but  before  the  time  for  redeiiiption 
had  expired.,   find* 

1715.  Where  the  rights  of  the  state  are  in- 
volved in  the  decision  upon  a  legitimate  elaim 
to  relief  against  a  person  who  has  an  interest 
in  common  with  the  state,  the  attorney-general 
may  be  joined  as  a  party  defendant  in  a  bill 
agaioBt  SQch  person,  yariek  v.  Smilh^  5.  Paige, 
137. 

17 1 6.  Where  one  of  several  j  u  dgment  debtors 
i«  insolveoti  and  wholly  destitute  of  property, 
it  is  Bot  necessary  to  make  him  a  party  to  a  cie- 
ditor^s  bilLto  obtain  satisfaction  of  the  judgrment 
out  of  the  equitable  interests  or  choses  in  action 
of  the  other  defendants ;  but  the  fact  that  he  is 
thus  destitute  of  property  must  be  distinctly 
averred  in  tb»  bilU  or  the  defendants  may  de- 
mar  for  want  of  parties.  Fan  CUef  v.  Siekkij  5 
Paige,  505. 

1717.  All  the  judgment  debtors  may  be  made 
parties  to  a  creditor's  bill,  if  any  of  them  or  .all 
of  them  collectively  have  property  exceeding 
•100,  which  could  not  be  reached  by  the  exe- 
cation at  law ;  and  one  of  the  defendants,  who 
is  entirely  destitute  of  property,  will  not  be  en- 
titled to  costs,  unless  the  complainants  have 
nonecessarily  compelled  him  to  appear  and  an- 
swer, instead  of  taking  the  bill  as  confessed 
against  hinu     Ibid, 

1718.  Where  one  of  the  defendants  in  the 
judgment  was  not  9erved  with  process  in  the 
suit  at  law,  it  is  proper  to  make  him  a  party  to 
a  cr^ditor'i  bill*  against  the  other  judgment 
debtors,  for  the  purpose  oT  enabling  the  other 
defendants  to  claim  contribution  against  him  for 
the  sati^&ction  of  the  complainant's  debt,  if 
they  should  be  compelled  to  payjthe  same.  Ibid. 

1719.  The  real  party  in  interest  must  be  a 
complainant  in  the  Court  of  Chancery,  and  the 
assignee  of  a  chose  in  action  is  not  authorized 
to  file  a  bill  for  the  recovery  of  the.  same,.  In  the 
name  of  the  assignbr  who  has  parted  with  all 
his  interest  in  the  subject-matter  of  the  suiL 
JtUld  V.  Ifb^Aee ,  5  Paige,  539. 


1720.  The  directors  of  a  corporation  are  lia-  ' 
ble  to  the  stockholders  and  creditors  of  the  cor- 
poration for  a  fraudulent  breach  of  trust.  And 
in  a- suit  instituted  against  them,  on  account  of 
such  frauds,  it  is  not  necessary  to  make  all  the 
directors  parties.   Ciftmingham  v.  Pelij  5  Paige, 

6or. 

1721.  A  proceeding  against  trustees  for  a 
fraudulent  breach  of  tmst  is  an  exception  to  the 
rule  that  in  a  suit  against  trustees  all  of  the 
trustees  must  be  made  parties.    Ibid, 

1722.  In  a  suit  brought  by  a  creditor  or  a 
stockholder  of.  a  corporation  against  the  direct- 
ors thereof,  for  a  fraudulent  breach  of  trust,  the 
corporation  itself,  if  in  existence,  is  a  necessary 
party.  In  such  a. suit  all  the  directors  or  stock- 
holders of  the  corporation  should  also  be  made 
parties,  or  the  bill  should  be  filed  by  the  com- 
plainant as  well  for  himself  as  for  all  others 
standing  in  the  same  situation.    Ibid, 

1723.  A  new*  defendant  cannot  be  added  to  a 
suit  upon  a  partition.  It  must  be  by  a  supple- 
mental bill.  CaroWf  Executor,  V.  Mowatt,  1 
Edw.  9. 

1724.  Where  a  Mortgagee  has  assigned  his 
whole  interest,  and  the  mortgagor  files  a  bill 
for  an  account  and  to  redeem,  the  general  role 
is,  Utat  the  mortgagee  is  not  a  necessary  party. 
Still  if  there  are  circumstances  rendering  it  pro- 
per, the  practice  is  otherwise.  Woleoit  v.  Sui- 
/tvan,  1  iSdw.  399. 

.  1725.  Whore  a  party  assigns  his  property, 
in  trust,  fot  the  benefit  of  creditors,  ana  new 
trustees  are  afterwards  substituted  in  the  place 
of  the  old  ones,  who  assign  their  trust,  (with 
the  knowledge  of  the  original  assignor;)  held, 
that  such  assignor  cannot  file  a  bill  for  an  ac- 
count against  the  first  trustee,  without,  at  least, 
joining  the  last  trustees  in  the  suit.  It  would 
be  dismissed,  not.being  amendable.  Mitchell  v. 
Lpnox,  1  £dw.  428. 

1726^  The  wife  of  a  husband  tenant  in  com- 
mon is  not  a  necessary  party  to  a  suit  for  parti- 
tion.   JMthew$y.MattheuJ8,  1  Edw.  565. 

B.  BilL 

1727.  In  a  Court  of  Chancery  every  material 
allegation  should  be  put  in  issue  by  the  plead- 
ings.    Woodcock  V.  Bennett^  1  Cow.  711. 

1728.  No  interrogatories  can  be  filed  which 
do  not  arise  from  or  relate  to  some  fact  thus  in 
issue.    Ibid, 

1729.  A  decree  directing  contribution  by  one 
surety  to  the  representatives  of  another  is  within 
the  scope  and  equity  of  a  bill  filed  by  oebiMm*- 
traion,  alleging  payment  of  a  debt  by  their  in- 
testate a$  Burtty  for  the  defendant  and  a  third 
person,  although  by  the  answer  and  proofs  it 
appears  that  the  intestate  and  the  defendant 
were  eo^guretiea  for  such  third  person,  the  bill 
praying  discovery  as  well  as  relief,  lAvingtton 
V.  Van  IUn9$elaer,  6  Wend.  63. 

1730.  In  case  of  a  suit  for  foreeldsure,  if  there 
are  liquidated  counter  claims,  they  may  be  pre- 
sentea  by  way  of  cross  bill,  but  not  by  way  of 
set^fi*.     Troup  r,  Hai^hi,  1  Hopk.  239. 

1731.  A  cross  bill  is  in^he  nature  of  a  de- 
fence. Erwin  v.  Erwin,  1  Hopk.  48.  S.  P. 
Gallatian  v.  Cunningham,  8  Cow.  SGI. 

1732.  It  cannot  Introduce  new  and  distinct 
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nfttten  not  onbneed  in  the  orig^intl  Bu4t;  and 
if  it  does  so,  no  decree  can  be  founded  upon 
those  matters.     IbiiL 

1733.  In  -each  a  eafee  the  original  bill  was 
dismissed^  vi^  costs  in  fsTonr  of  the  original 
defendants  m>on  both  thit.and  the  cress  sniu 
Ibidm 

I7S4.  A  bill  taMist  state  clearly  the  persons 
who  are  made  defendants,  either  by  braying 
process  against  them,  or  hj  a  distinct  alle^tion 
designating  the  persuns  itnpleaded  as  defend- 
ants.   Ehnendatf  v.  Dekuieev^  1  Hopk.  555. 

1735.  A  bill  of  i9Ti4!W  will  not  be  sustained 
on  the  ground  that  the  chancellor  who  inade  the 
decree  was  interested  in  the  stock  of  the  bom- 
plainants,  a  corporation,  if  the  decree  was  by 
consent,  or  meiety*  folmtd,  so  that  the  chancel^ 
lor  did  not  personally  exercise  his  judgment  In 
k.  Nor  will  H  be  SiiMain^  for  newly  disco- 
Tcred  matter  of  tftrof  in*  the  proceedings,  Whidi 
Willi  ordinary  dlligenca  the  party  might  haye 
diteoTcred  before.  Nor  anless  the  complainant 
shows  himself  aggrieved  by  the-decree.  Laiiaing 
▼.  Albany  /n<.  Co.  1  Hopk.  idS. 

1786.  Application  to  vary  snch  atlowances 
are  made  by  motion  or  petition.    THd. 

1787.  If  it  appears  upon  the  face  of  the  sup- 
plemental bill  that  all  the  mattets  alleged  therein 
arose  previous  to  the  commencement  of  tlie  suit, 
and  might  have  been  inserted  in  the  original 
bill  by  way  of  amendment,  the  defendant  may 
demur.  But  if  this  irregularity  doea  not  appear 
upon  the  lace  of  the  snpplemental  bill,  the  facts 
may  be  brought  before  the  Couit  by  plea.  iS/i|f- 
f9rd  attd  otSen  v.  IhwkU  mkd  WM^  1  Faig^, 
900. 

1788.  Where  three  kinds  of  relief  ate  prayed 
for  in  the  bill,  and  the  Complainant  is  entitled 
to  one  of  them,  the  dsfeiinant  cannot  demur. 
l%t  WaUm  Im.  €b.  ^,  ^,  v.  The  Bagk  Fire 
Jm.  Cb.  1  Paige,  964. 

1739.  A  bill  of  diseofery  will  be  sustiined 
to  aid  the  prosecution  or  defence  of  a  tlvil  snit 
in  a  foreign  tribunal.  MtieMi  and  JVoM  v. 
Smith,  1  Paige,  287. 

1740.  An  original  bill  ^nnot-  be  sustained 
either  by  the  pmes  or'  privies  to n  former  suit 
for  an  injunction  to  rest^in  ptoceedings  under 
a  decree  in  such  suit.  -  D^ekman  and  IPCkfdn 
V.  Kemochan  and  oiher$,  ft  Paige,  86. 

174 1 .  A  bill  of  interpleader,  etriotly  ao  called, 
is,  where  the  complainant  claims  no  relief 
against  either  of  the  defondants,  but  only  asks 
for  leave  to  pay  the  money  or  deliver  the  pro- 
perty to  the  one  to  whom  it  of  right  belonga, 
and  that  he  may  thereafter  be  protected  from 
the  claims  of  both.  Bedell  v.  Ihfffnan  and 
othere,  t  Paige,  199. 

1749.  But  a  bill'  in  the  nature  of  a  bill  of  in- 
terpleader may  be  filed  to  redeem  and  to  be  let 
into  possession  of  mortgaged  premises.    Ihid, 

1743.  Bills  of  interpleader  should  not  be  filed 
except  in  cases  where  the  complainant  can  in 
no  other  way  be  protected  from  an  nnjnst  liti- 
gation in  which  he  has  no  interest.    Ibid. 

1744.  Where  vi  original  bill  was  properly 
filed  by  a  creditor  to  reach  the  property  of  tlie 
defendant  aliter  the  return  of  an  execution  unsa- 
tisfied, held,  that  a  supplemental  bill  was  pro- 
per to  reach  subsequently  IbqQtred  property  to 


satisfy  the  same  debt.  Eager  and  otheny.Priet 
and  nthen,  9  Paige,  333. 

1746.  'fhe  Court  will  not  permit  a  party  to 
file  two  original  bills  and  carnr  on  two  suits  at 
the  same  time  against  the  defendant  to  satisfy 
the  same  debt.    Ibid, 

1746.  The  object  of  a  bill  of  interpleader  is 
to  protect  a  complainant  standinj;  in  the  sitoa- 
lion-  of  an  innocent  stakeholder,  and  where  a 
recQverY  against  him  bv  one  claimant  of  the 
fund  might  not  protect  him  against  a  i^ecorery 
by  another  clairqant.  ^ddeau  v.  Itogen  aiuf 
Seeord,  9  Paige,  309. 

1747.  It  ia  not  necessary  to  file  a  bill  of  in- 
terpleader where  the  holder  of  the  fond  is  al- 
ready a  party  to  a  suit  in  Chancery,  brought  by 
one  dainrant  against  the  other  lb  settle  the  right 
tolhe  fund  in  his  hands.     Ibid. 

1748.  In  such  a  case  the  holder  of  the  fand 
'Bhould  apply  bv  petition  in  that  suit  for  leave 
to  pay  the  fond  into  Court,  to  abide  the  event  of 
the  litigation  between  the  Other  parties.    lUd. 

1749.  If*  a  defendant  permits  a  bill  of  inter- 
pleader to  be  taken  as  Confessed  against  hitOf 
It  is  an  admission  that  aa  to  him  the  bill  ^vas 
properiy  filed,  and  that  he  has  made  an  impro- 
per clann  upon  the  fond.    Ibid, 

1750.  A  bill  may  be  framed  with  a  doable 
aspect  where  it  is  doubtful  what  relief  the  com- 
plainant is  entiUed  to  on  the  facts  of  his  case. 
CbUon  and  ctheri  V.  Roai  and  oihen^  9  Paige, 
39«. 

1751.  In  such  case  the  relief  prayed  for  may 
be  in  the  alternative,  but  it'  must  be  consistent 
with  the  case  made  by  the  bill.    Ibid, 

1752.  Where  the  Case  made  by  the  bill  en- 
titles the  complainant  to  oiie  of  two  kinds  of 
relief,"  but  not  to  both,  the  prayer,  should  be  ia 
the  di^jobciive.    Btid.  ' 

1753.  So,  if  it  be  doubtful  tehether  the  facts 
of  the  case  entitiifd  him  to*  the  specific  relief 
prayed  fbr,'oT  to  relief  in  some  other  form,  his 
praver  concluding  for  gen^rsll  relief  should  be 
in  the  disjunctive.    Ibid, 

1754.  In  auch  case,  althongh  the  complain- 
ant should  not  be  edfitled  to  the  relief  specific- 
ally prayed  for,  he  may,  under  the  general 
prayer,  obtain  any  other  Specific  relief  consisi- 
ent  with  the  case  made  by  the  bill.    Ibid. 

1755.  fiut  where  the  complaihant  prays  for 
a  particular  relief,  and  fot  other  relief  in  additioa 
thereto,  he  can  have  no  relFef  inconsistent  with 
such  pariiculbr  relief,  although  h  should  be 
fbunded  upon  die  bill.    Ibid. . 

1756.  "Where  the  surviving  complsii^^^  ^ 
insolvent,  Uie  defendant  who  had  demands 
against  the  deceased  and  surviving  complaio- 
ants  jointly,  will  be  permitted  to  file  a  cross 
bill  in  the  nature  of  an  ori^nal  bill  against  the 
surviving  complainant  and  the  personal  repre- 
sentatives'of  the  deceased  complainant,  and  the 
proceedings  in  the  original  suit  will  be  stayed 
until  the  cross  suit  is  in  readiness  for  shearing* 
Brown  and  others  v.  S/orv,  5J  Paige,  594*  .    . 

1757.  Tb' sustain  a  bill  of  discovery  filed  m 
aid  of  a  defence  at  law,  the  complainant  most 
show  in  his  bill  that  the  discovery  prayed  for 
is  material  to  his  defence  at  law ;  and  also  that 
hia  defiance  at  law  Cannot  be  established  by  lbs 
testimony  of  witnesses,  or  wi&oat  the  aid  of 
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thediseoTerywLiehheteek)^  Leggett  i,  FoBt-. 
Uy,  S  Paige,  599. 

1756.  A  diacovoiy  will  not  be  mllowed  nmel^ 
to  guard  agaioat  aatActpated  perjury  in  a  ami 
at  &w»    ioid* 

1759«  A  party  who  acquirea  an  entirely  new 
r^ht  or  intereat  in  the  anbjecVmatter  of  the 
suit,  by  purehaae  pending  the  litigation,  must 
bring  anch  right  or  interest  before  Uie  Court  by 
a  snpplemental  bill,  or  by  an  original  bUl  in 
the  nature  of  a  aapolen^ntal  bill.  Wild^  y. 
KetUr,  3  Paige,  164. 

1760.  A  purchaser  of  the  rights  of  one  of  the 
parties  to  a  suit  pending  the  hiigation  will  not, 
without  the  consent  of  the  other  parties  to  the 
suit,  be  permitted  to  cotne  in  and  take  a  part.in. 
the  proceedings  in  the  cause,  ontess  he  makes 
himself  a  party  by  filing  a  eupplemental  bill. 
Ibid. 

1761.  If  a  supplemental  bill  is  (led  without 
any  sufficient  grounds,  the  defendant  must  make 
the  objection  by  plea,  answer,  or  demurrer. 
Lnwrtmee  T.  BalUm^  3  Paige,  294. 

1763«  A  supplemental  bill  ought  to  be  filed 
as  soon  as  the  new  matter  souffht  to  be  inserted 
therein  is  discoyered  ;  and  if  the  party  prooeeds 
to  a  decree  after  the  discovery  of  the  fav*.^  upoa 
which  the  new  oUii^n  is  founded,  he  will  not 
be  permitted  afterwards  to  file  a  supplemental 
bill  in  the  nature  of  a  bill  of  review  found- 
ed on  such  ibcts.  FtndUtim  %^f)a^^  3  Paige, 
204. 

1763.  A  pnrty  eanoot  fife  a  bill  of  review,  if 
he  has  no  interest  in  the  qoesjion  intended  to 
be  presented  by  it,  and  if  he  cannot  be  bene- 
fited by  the  reversal  or  modification  of  the 
fonner  decree.     Wtlfb  v.  Pell^  3  Paige,  368. 

1764.  A  bill  of  review  for  error  apparent 
must  be  for  an  error  in  lav^,  arising  out  of  the 
facts  admitted  by  the  pleadings,  or  recited  in 
the  decree  itself  as  settled,  declared,  or  allowed 
by  the  Court;  it  cannot  be  sustained  upon  the 
ground  that  the  Court  has  decided  wrong  upon 
a  question  offset.    Ibid, 

1765.  Where,  after  a  cTeditor>  bill  had  been 
filed  upon  the  return  of  an  execution  at  law 
unsatisfied,  the  complainant  obtained  a  second 
judgment,  and  issued  an  execution  thereon ;  but 
the  defendant  having  no  property  which  could 
be  xeaebed  by  the  sneriflT,  the  complainant  fijed 
a  sapplemental  bill  without  waiting  for  the  re- 
turn of  the  execution;  Md^  that  the  supple- 
mental bill  could  not  be  sustained,  M^Eiwain 
V.  WlIU*^  3  Paige,  505. 

1766.  If  th^  defendant  has  answered  the 
orig;inal  btHf  and  demurred  to  the  supplemental 
bill  only,  it  is  erroneous  to  dismiss  the  original 
bill  with  costs,  upon  the  mere  allowance  of  the 
demurrer  to  the  supplemental  bill.    Ibid, 

1767.  Where  the  complainant  wishes  to  ob- 
tain a  discovery  of  the  facts,  to  anticipate  and 
rebut  the  defence  which  may  be  set  up  by  the 
defendant,  he  should,  in  the  charging  part  of  the 
bill,  state  the  anticipated  defence  as  a  pretence 
of  the  defendant,  ana  then  charge  the  real  facts 
to  lay  a  foundation  for  the  disooveiy  which  is 
sooght.     ^afford  V.  Brown^  4  Paige,  88. 

1768.  If  a  eoroplainant  wishes-  to  obtain  a. 
preriminniT  injunction  to  stay  the  pToceedings 
«f  the  deKodanta  during  the  pendency  of  the 


salt,. he  ahoold  imert  a  (bnnal  prayer  for  such 
process  in  his  bill.  Walktt  v.  Deoertuxj  4 
Paige,  229. 

1769*  After  the  complainant  has  filed  a  repli- 
cation, and  obtained  a  decree  for  a  reference  to  a 
master  to  take  and  state  an  aocount,  he  cannot 
file  a  supplemental  biU  for  the  purpose  of  set* 
ting  up  n^w  matters  which  were  known  to 
him  previous  M^the  filing  of  the  replication  and 
obtaining  the  ofder  of  reSorence.  jDhm  v.  JUer/o, 
4  Paige,  259. 

1770«  Where  no  ooenmnce  has  taken  place 
to  change  the  righte  of  the  parties  subsequent 
to  the  commencement,  of  the  suit,  the  complain- 
ant cannot,  after  the  cause  is  at  issue,  file  a 
supplemeutal  bill  for  the  mere  purpose  of  pu^ 
ting  in  issue  new  matters  which  might  have 
been  introdnced  into  thb  original  biU  by  way 
of  amendment,  although  the  new  faots  were  not 
known  to  the  pemplainant  until  after  the  caase 
was  at  issue  on  the  ori^nal  bilL  The  propef 
course  for  the  oomfdainani,  where  the  proofs 
have  not  yet  been  taken,  ia  to  apply  for  leave 
to  withdraw  his  replication  and  to  simend.  Ibid, 

1771.  A  supplemental  bilk  in  the  nature  of  a 
bill  of  diaeoveiy  in  aid  of  the  origtaal  suit,  may 
be  filed  after  tlie  cause  is  at  issue,  where  new 
facta  were  not  known  to  the  «oim>kiiaant  at 
the  time  of  fiUng  his  replicatioB.    Md* 

1772.  In  a  sworn  bill,  it  ia  eqaallv  peijnry 
for  the  complainant  knowingly  to  make  afelse 
ehai^  or  avennem  in  the  cnugiyig  part,  as  to 
make  a  false  statement  in  tbe  stating  jKurt  oC* 
the  bill.     Smdlh  v.  Ovkey  4  Paige,  368.     . 

1773.  The  eomplainant  in  a  bill  of  inteiw 
pleader  must  offer  to  bring  the  fund  in  dispute 
into  Court,  and  he  most  snow  that  he  ia  igno* 
rant  of  the  rights  of  tbe  different  claimants,  or 
at  least  that  there  is  some  doubt  which  of  them 
is  entitled  to  the  fund,  so  that  he  cannot  safely 
pay  it  to  either.  Mohawk  and  Hudson  Bailroad 
CfHapany  v.  C/ii/«,  4  Paige,  385. 

1774.  A  bill  of  interpleader  cannot  be  sua* 
tained  where,  from,  the  bill  itself,  it  appears 
that  one  of  the  defendants  ia  clearly  entitled  to 
the  (debt  or  duty  claimed,  to  the  esclusion  of 
the  other.    Ibid*^ 

1775.  Where  a  complatnant  in  entitled  to 
equitable  relief  againftt  the  owner  of  property, 
if  the  legal  title  to  the  preperly  is  in  dispute 
between  two  oi  more  persona,  so  that  he  caiH 
not  ascertain  to  which  of  them  it  actually  be* 
longs,  he.  may  file  a  bill  for  relief  against  the 
several  claimants  in  tbe  nature  of  a  bill  of  Interi* 
pleader.    Ibid, 

1776.  A  bill  with  a  double  aspect  may  be 
filed  where  the  eoroplainant  is  in  doubt  whethec 
he  is  legally  et^ titled  to  one  kind  of  relief  or 
another,  upon,  the  facts  of  the  ease  aa  stated  in 
the  bill ;  in  which  case  his  prayer  should  be 
framed  in  the  alternative,  so  that  if  the  Court 
decides  against  him  as  to  one  kind  of  relief 
prayed  for,  be  may  still  obtain  the  proper  relief 
under  the  other  branch  of  his  alternate  prayer. 
Lloyd  V.  Br^utattr^  4  PaigiS,  537. 

1777.  So  also,  where  the  complainant  is  en- 
titled to  relief  of  some  kind  against  the  defend* 
ants  upon  the  fiuits  stated  in  his  bill,  if  the 
nature  or  kjnd  of  relief  to  wbieh  he  ia  entitle* 
depends  upon  the  existenoe  of  a  fact  of  whioh 
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he  is  ignoranty  he  may  allege  his  ignoratioe  of 
each  fact,  and  may  fonn  his  prayer  for  relief  in 
the  alternative,  so  as  to  obtain  Uie  appropriate 
relief  according  to  the  fact  as  it  shall  appear  at 
the  hearing  of  the  cause.    Ibid, 

1778.  A  bill  which  sets  up  only  one  sufficient 
ground  for  equitable  relief  is  not  rendered  multi- 
farious by  the  insertion  therein  of  a  separate  and 
distinct  claim,  upon  which  the  complainant  is  not 
entitled  to  ask  for  either  discoyery  or  relief. 
Fanek  y.  Smithy  5  Paige,  137. 

1779.  'Hie  complainant  may  join  in  the  same 
bill  two  good  causes  of  complaint  .arising  out 
of  the  same  transaction,  where  all  the  defend- 
ants sre  interested  in  the  same  claim  of  right, 
and  where  the  relief  asked  for  as  to  ^ch  is  of 
the  same  nature.    Jbid. 

1780.  A  bill  of  discoyery  in  aid  of  the  com- 
plainant's defence  in  a  suit  at  law  is  not  a  suit  in 
bhancery  concerning  property,  within  the  mean- 
ing of  the  proyision  of  the  revised  statdtes  re- 
quiring the  Court  of  Chancery  to  dismiss  suits 
concerning  property  where  the  matter  in  dispute 
does  not  exceea  one  hundred  dollars.  Sekrappel 
y.  Re^^M,  5  Paige,  '345.       ' 

1781.  If  the  bill  contains  no  prayer  for  relief, 
it  will  be  considered  as  a  bill  ror  discovery 
merely,  although,  in  the  prayer  for  process  of 
BubpauM,  the  word  decree  is  erroneously  added 
to  the  words  usually  inserted  in  a  bill  of  disco- 
yery.   Ibid, 

178S.  Where  a  complainant  files  a  bill  to  set 
•side  a  conveyance  made  by  hiih,  on  the  ground 
of  fraud  in  obtaining  it,  if  the  suit  abates  by 
the  death  of  the  complainant,  and  the  wife  of  the 
defendant  is  one  of  the  heirs  at  law,  the  other 
heirs  may  file  a  bill  of  revivor  against  the  wife 
and  her  husband,  without  alleging  therein  that- 
she  refused  to  join  with  the  other  heire  in  a  bill 
of  revivor  against  the  husband.  Randolph  v. 
Diekenoh^  5  ^aige,  617. 

1783.  In  determining  whedier  an  alle^tion 
or  statement  in  a  bill  is  relevant  or  pertinent, 
the  bill  must  not  only  be  regarded  as  a  pleading 
to  bring  before  the  Court  and  put  in  issue  the 
materi^  allegations  and  charges  upon  which  the 
complainant's  right  to  relief  rests,  but  also  as 
an  examination  of  the  defendant,  for  the  purpose 
of  obtaining  evidence  to  establish  the  compLiin- 
ant's  case,  or  to  counterprove  or  destroy  the  de- 
fence which  the  defendant  may  attempt  to  set 
up.    Hmoley  y.  Woherton^  5  Paiee,  523. 

1784.  The  complainant  in  his  bill  may  state 
any  matter  of  evidence,  or  any  collateral  facts, 
the  admission  of  which,  by  the  defendant,  in  his 
answer,  may  be  material  m  establishing  the  al- 
legations oi  U«e  bill,  as  a  pleading,  or  to  ascer- 
tain the  nature,  extent,  and  kind  of  relief  to 
which  the  complainant  is  entitled;  or  which 
may  legally  influence  the  Court  in  determining 
the  question  of  costs.    Ibid* 

1785.  A  bill  which  does  not  pray  that  the 
cause  may  be  heard  at  the  same  time  with 
another  cause,  and  one  decree  be  had  in  both,  is 
not,  in  form,  a  cross  biU.  But  ii  woiUd  aeemj  if 
they  are  calculated  to  present  one  and  the  same 
point,  although  for  diflerent  objects,  they  may 
stand  together,  and  be  prosecuted  at  the  same 
time,     mi^  T.  Tayior,  1  £dw.  336. 


C.  Demurrer* 


1786.  The  bill  charged  that  seveial  defend- 
ants combined  and  confederated  axnong  them- 
selves, and  with  the  debtor  of  the  oompiaiiiant, 
against  whom  they  had  obtained  a  decree  ibr 
their  debt,  to  defraud  the  complainants  by  taking 
a  conveyance  and  transfer  to  each,  in  separate 
parcels,  of  all  the  debtor's  real  and  peraonal 
property,  without  consideration,  and  with  in- 
tent to  avoid  execution  upon  the  decree;  and 
that  they  accordingly  received  such  convey- 
ances and  transfer  of  all  tlie  debtor's  property} 
which  they  held  for  him,  or  for  theif  own  use. 
To  this  bill,  one  of  the  defendants  answered, 
denying  the  combination  between  himself  and 
the  other  several  alienees  and  transferees  of  tlie 
debtor's  property ;  and  demurred  to  the  residue 
of  the  bill,  because  it  was  for  several  distinct 
matters  and  causes,  in  many  of  which  the  de- 
fendant thus  answering  and  demurring  was  not 
interested  or  concerned ;  held,  that  the  defend- 
ants were  properly  joined,  and  that  the  demnrrer 
should  be  overruled.  Felhttf$Y.  Fdhw$,  4  Cow. 
683. 

1787?  The  general  rule  is,  that  where  a  bill 
is  filed  concerning  thin^  of  distinct  natures 
against  several  petsons,'  it  is  demurrable;  but 
unconnected  parties  may  join  in  a  suit,  when 
there  is  one  connected  interest  among  them  all, 
centering  in  the  point  in  issue  in  the  cause. 
Ibid. 

1788.  Where  to  a  bill  in  Chancery,  filed  by 
a  purchaser  of  land,  alleging  a  previous  conrey- 
ance  of  part  of  the  same  premises,  executed  by 
his  grantor,  to  have  been  obtained  bv  fraud,  and 
that  the  grantee,  under  such  fraudulent  deed, 
had  entered  into  possession,  and  held  and  occu- 
pied the  premises,  praying  a  discovery,  on  ae* 
count  and  general  relief,  the  defendant  aemuned, 
relying  upon  his  possession  under  his  deed,  as 
rendering  void  the  conveyance  to  the  complsin- 
ant ;  it  waa  held,  that  the  possession  under  the 
deed,  admitted  by  the  demurrer  to  have  been 
fraudulently  obtained,  could  not  be  considered 
adverse  so  as  to  avoid  the  deed  to  the  complais- 
ant, and  the  demurrer  was  ovemiled,  and  the 
defendant  decreed  to  answer.  Livingt^  t* 
Peru  Iron  Company,  9  Wend,  511. 

1789.  In  a  suit  for  a  specific  performance  of 
a  contract  in  relation  to  land,  if  the  bill  states 
that  an  agreement  was  made  on  demurrer  to 
the  bill,  the  contract  will  be  presumed  to  have 
been  reduced  to  writing,  and  signed  by  the  pi- 
ties or  their  agents,  unless  the  iStntfaty  appe^u^ 
Cozine  v.  Gr(Aam  and  Bleeker,  d  Paige,  177' 

1790.  If  the  agreement,  however,  appear*  id 
the  bill  to  have  been  a  parol  agreement,  and  no 
facta  are  alleged  to  take  the  case  out  of  the  sta- 
tute, Uie   defendant  may  demur  to  the  btli. 

1791.  If  the  defendant  has  a  defence  which 
will  excuse  him  from  a  discovery  as  to  the 
whole  or  any  materia]  parts  of  the  bill,  he  mn** 
make  such  oefehce  by  plea  or  demurrer.  ttiy«r 
T.Bogert,  S  Paige,  186.  . 

1792.  A  defendant  can  demur,  for  want  of 
proper  partly,  only  in  those  cases  whew  it  u 
apparent  from  t^e  bill  itself  that  there  are  otM 
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peiBons  wbo  ougbt  to  bare  been  made  pertiee ; 
bat  if  that  fad  does  not  diatiDOtly  Appear  upon 
the  face  of  the  biU,  the  objection  oc  a  want  of 
parties  most  be  nuute  in  a  plain  and  exfdicit 
manner  by  plea  or  answer,  showing  wbo  are  the 
necessary  parties.  Mobinson  t*  Somtky  3  Paige, 
222. 

1793.  The  objection,  by  defendants  who  are 
officers  of  a  coloration,  -that  a  discoTery  of  the 
mattecs  stated  in  the  bill  may  subject  the  oor- 
poration  to  a  forfettnre>>f  its  charter,, is  not  saf- 
ficieat  to  support  a  general  demurrer,  to  the  re- 
lief as  well  as  to  the  discovery  sought  by  the 
bid.    Ibid. 

1794.  A  demurrer  on  terms  will  be  allawed 
vpon  payment  of  the  costs  of  the  demunev  on 
the  reebrd ;  but  liberty  will  be  given  to  the 
complaioai|ts  to  amend.    Ilfid. 

1795.  Where  the  bill  charged,  tfiat  by  a>post* 
mxplial  agreement,  between*  the  defendants,  a 
htzsbsod  and  his  wife,  the  property  of  therwife 
was  conveyed  to  Jrnstees,  nnd  it  was. agreed 
that  a  certain  af>eci^ed  part  of  the  piofjerty 
should  bo  vested  in  stocks,  or  put  oat  at  into-. 
rest,  as  a  provision  for  the  complainant^,  fbr 
whom  the  wifo  considered  herself  tinder  a  moral 
oblisation  to  provide ;  and  that  the  interest  oii 
the  dividends  on  the  stock  should  be  paid  to  the 
wife.  Ires  from  the  control  of  her  husband,  for 
the  use  and  benefit-of  the  c6ra.plmimnt,  accord- 
ing to  the  discretion  of  the  wife  during  her  lifo ; 
ami  that  open  the  d^oh  of  the.  wife,  tne  prtnci<» 
pal  shoula  become  the  property  of  the  com- 
plainant, if  she  'Survived  her ;'  and  the  bill  fur* 
ther  charged  that  the  husband  refused  to  permit 
his  wife  to  receive  tho  dividends  on  the  stock, 
and  to  pay  them  over,  according  to  her4i8cre- 
tion,  to  the  complainant ;  a  general  idttomrrer  to 
the  bill  for  want  of  equity,  put  in  by  the  hus- 
band for  himself  and  his  wife  jointly,  was  orer- 
juled.     Bkeker  r,  Bingham^  3  Paige^  346. 

1796.  A  demurrer  for  want  of  equity  cannot 
be  sustained,  unkas  the  Court  is  satisfied  that 
no  discovery  or  proof  properly  (Sailed  for  by,  or 
founded  upon,  the  allogations  in  the  bUl,  can 
make  the  subject-matter  of  the  suit  a  proper 
case  for  eqintable  cognisance.    Ibid. 

1797.  The  objection  to  the  jurisdictioh  of  the 
Cooit,  ikal  the  complainant  has  an  adequate  re- 
medy at  law,  should  be  made  by  p^ea  or  demur- 
rer, or  should  be  distinctly  stated  in  the  answer 
of  the  defendant.  WhUaaU  v.  /b//;  3  Paige, 
313. 

1796.  It  is  a  good  ground  of  demurrer  to  the 
wh<de  biU,  that  a  person  who  has  no  intetest  in 
the  eontrorersy,  and  has  no  ec^uity  as  against 
the  defendant,  is  improperly  jomed  as  a  party 
complainant.  CWJbon  v.  i9e|!ry«<er,  3  Paige,336. 

1799.  Where  a  general  demurrer  to  the  whole 
bill  is  overruled  for  want  of  equity,  the  defend- 
ant way  demur  on  terms,  upon  the  ground  that 
the  suit  is  brought  by  Kfeme  eweri'm  her.^wn. 
aaase,  when  she  shoud  have  prosecuted  by  her 
next  friend.     Garliek  v.  ^rong^  3  Paig^  440.^ 

1800.  A  partjr  aVaiHag  himself  of  the  right 
to  deaotor  on  terms  must  pay  the  oosfts  of  the 
dsmnneron  therecordw    iota. 

1801.  An  onissioo  of  the  Averments  vaquifsd 
In  a  civditor*8  bill  by  the  189th  rale  is  a  good 


ground  of  demurrer.    WEhvain  v.  WiUi9^  3 
Paige,  605. 

1803.  Where  a  defendant  cannot  answer  as 
to  particular  facts  charged  in  the  bill  without 
criminating  himself,  or  subjecting  himself  to  a 
penalty  or  forfeiture,  he  may  demur  to  Uie  dis- 
covery, nnd-aoswer  as  to  the  relief.  LivingttUm 
V.  HarriM^  3  Paige,  598, 

1803.  "Where  the  complainant  files  a  supple- 
mental bQl  for  the*  purpose  of  bringing-  forward 
new  matters  which  might  have  been  introduced 
into  the  original  bill  by  way  of  amendment,  the 
defendant  should  antke  his  objection  thereto  by 
demurrer,  or  by  plea,  or  in  his  answer  to  the 
supplemental  biH.  And  it  is  too  late  to  make 
snoh  objection,  for  the  first  time,  at  the  hearing. 
Fulton  Bank  v.  New  York  and  Aharon  OttuU 
(Oompofwy^  4  Paige,  1^7. 

1804.  An  objection  to  the  jurisdiction  of  the 
Court,  on  the.ground'that  the  complainant  has  a 
perfect  temedy  at  jaw,  should  be  made  by  a  de- 
mnrreK,  or  in  the  'SAiswer  of  the  defendant.  If  the 
objection  is  made  in  tho  apswet,  the  complain- 
ant proceeds  at  the  peril  of  costs,  if  the  objection 
is  suskained-at  <the  hearing.    Ibid- ' 

1805..  In  a  suit  oenceming  property,  if- it  ap 
pears,  upon  ^e  face  of  the  oomplainant*s  bill 
that  the  matter  in  dispute,  exclusive  of  costs, 
does  not  exceed  $100,  the  defendant  may  either 
demur,  or  move  to  dismiss  the  bill  with  costs. 
8mtt»  V.  WilHamt,  4  Paige,  304. 
'  1806.  A  speaking  deauurrer.is  one  which  in- 
troduces some  new  feet  or  averment  which  is 
nesessary  to.  support  the  demarrerv  and  which 
does  not  appear  oistinctly  upon  the  fece  of  the 
bill.  '  Brmfka  v.  GtMofv,  4  Paige,  374. 

1807.  l^o  defendant  is  not  hound  to  look  be- 
jTond  the  copy  of  the  bill  served  on  his  soUctUM* ; 
and  if  that  does  not  contain  the  requisite  affida- 
vit or  verification  to  give  the  Court  jurisdiction 
of  the  case,  he  may  demur  to  the  bill  on  that 
ground.  LanHng  v.  IHne^  4  Paige,  639. 
-  1808.  If  a  joint  claim  against  two  defendants 
is  improperly  .joined  in  me  same  bill  with  a 
Hepaxate  claim  against  one  of  the  defendants, 
both  at  ei&er  may  demur  to  the  bill  for  multi- 
fariousness.   Bo^fd  V.  Boyi^  5  Paige,  65. 

1809.  A  demurrer  to  a  bill  for  mullifarioos- 
ntss,  like  a  demnnrer  for  a  misjoinder  at  law, 
goes  to  the  whole- bill ;  and  if  the  demurrer  is 
allowed,  the  bill  will  be  dismissed-  as  to  the 
party  who  demurs.    Ibid, 

1810.  Whers  the  bill  contains  a  general 
prayerfor  relief  as  well  as  for  a  discoveiy,  the 
defekidant  may  demur  K  it  appears  upon  the 
face  of  the  bill  that  the  value  of  the  matter  m 
controversy  does  not  exceed  one  hundred'  dol- 
lars.    Sekrtrppd  r.  Bedfieid^  &  T^i^  2i5. 

1811.  Where  a  bill  is  filed  against  the  leprs* 
sentatives  of  a. deceased  paitaer  to  obtain  satis- 
faction of  a  copartnepship  debt  out  of  the  estate 
of  the  decedent,  the  joining  of  the  survivmff 
partner,  who  is  insolvent,. with  them  as  a  defend- 
ant, dees  not  vender  the  bill  multifarious,  or  au- 
thorise such  r^rasentativo  to  demur.  .JSuMir. 

Gemmg,  5  Paige,  954. 

1819.  Where  supplementary  matter  is  impro- 
perly iuserted  in  a  bill  of  revivor  and  supply 
ment,  it  does  not  antfaoriso  the  d^ndant  to  do- 
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miiT  to  the  whol&  bill.  He  sfaoald  demur  to  the 
•npplemental  matter  only.  JiandoJph  ▼•  Dicker' 
9on^  5  Paige,  517. 

D.  Plau 

1813.  If  a  purdiaser  rest  his  claim  in  a 
Court  of  equitj  on  the  feet  of  beinr  a  bona 
fide  purchaser,  he  must  deny  notice  fmly,  posi- 
tively,  and  precisely,  even  though  it  be  not 
charged  on  the  other  side.  GMlkUian  v.  Cutniing-' 
Asm,  8  Cow.  361. 

1814.  He  must  also  den]^  all  knowled^  of 
facts  charged  from  which  notiee  may  be  inlerred. 
Ibid. 

1816.  If  he  do  not 'thus  put  the  notice  in 
issue,  proof  is  inadmissible.    Jbid, 

1816.  If  he  rely  upon  want  of  notice  in 
another  form,  which  he  purchased,  he  must  still 
mrer  the  fact  by  plea^r  otherwise.    Ibid, 

1817.  A  detendant  cannot  plead  and.  answer, 
or  plead  and  demur^  as  to  the  same  matter. 
Souzer  and  wife  ▼.  De  Meyer  and  De  Meyer, 
9  Paige,  574. 

1818.  If  he  answers  as  to  those  jnattars 
which  by  his  plea  he  has  declined  to  answer, 
he  OTcnrules  the  plea.    J  bid. 

1819.  So  if  a  plea  and  demurrer  are  to  the 
same  part  of  thebiH,  the  demurrer  is  oyerraled. 
Ibid. 

1890.  If  the  defendant  ie  willing  to  give  ^e 
discovery  sought  by  the  bill,  and  has  a  defence 
which  might  be  pleaded  ki  bar,  he  will  have  the 
full  benefit  of  such  defence  if  he  sets  it  up,>Dd 
insists  upon  it  in  his  answer.   .  Ibid.  . 

18S1.  Where  the  complainant  sets  up  equita- 
ble  circumstances  in  his  bill,  in  anUcipationof  a 
plea  and  to  defeat  the  same,  the  defendant  must 
support  his  plea  by  an  answer  to  those  equitable 
isircumstances,  in  addition  to  the  general  denial 
lliex«of  in  the  plea.    Ibid. 

1833.  If  the  answer  admits  or  does  not  fully 
deny  such  equitable  ciivurostances,  they  may  be 
used  on  the  aigument  to  falsify  the  plea.    Ibid. 

1833.  And  if  they  are  denied  by  tne  plea  and 
the  answer,  the  complainant  may  take  issue  on 
th'e  plea,  and  prove  the  same.    Ibid. 

1834.  K  the  plea  is  falsified  by  the  proofs, 
the  complainant  will  be  permitted  to  examine 
the  defendant  on  interrogatories,  if  a  discovery 
is  necessary.    Ibid. 

1835v  If  a  plea  is  bad  in  dam  only,  but  sood 
in  substance  as  to  the  whole  or  any  part  of  the- 
relief  sought  bv  the  bill,  and  was  not  put  in  in 
bad  faith,  it  will  be  permitted  to  stand  as  a  part 
of  the  defendant's  answer,  or  the  defendant  will 
be  permitted  to  insist  upon  the  same  matters  in 
his  answer.    Ibid. 

1836.  A  plea  will  be  overmled  if  it  does  not 
Met  forth  an^  n.ew  matter,  although  the  objection 
raised  by  it  would  have  been  valid  if  it  had 
been  urged  by  way  of  demuner  to  the  bill. 
Cozine  v.  Qrakam  and  Sleeker^  3  Paige,  178. 

I887#  Where  the  complainant  has  omitted  to 
bring  before  the  Court  persons  who  are  neces- 
sary parties,  but  the  oblection  does  not  aopear 
on  the  face  of  the  bill,  the  proper  moae  of 
taking  advantage  of  jt  is  by  plea  or  answer. 
JfilcAetf  V.  ZefKW  and  7by&r,  3  Paige,  380. 

1838.  But  if  the  objection  appears  on  the 
face  of  the  bill,  the  defendants  may  demur.  Ibid* 


1839.  The  mere  pendency  of  a  siiit  in  a 
foreign  Court,  or  in  a  Ccnrt  of  the  United  Slates, 
cannot  be  pleaded  in  abatement  or  in  bar  to  a 
suit  for  the  same  cause  in  a  state  Court.  MUckeU 
V.  JBuneh,  2  Paige,  C06. 

1830.  As  to  matters  which  are  not  allej^  to 
be  tJie  defendant's  oWn  acts,  or  to  be  within  bis 
personal  knowledge,  it  is  sufficient,  if  the  de- 
fendant, in  his  negative  averments,  deny  the  fi&ets 
charged,  upon  his  belief  only ;  but  he  most  ao 
frame  hw  averments  that  the  comphioant  cao 
put  the  facts  in  issue  by  a  replication.  BoUon 
V.  Gardner,  3  Paige,  373. 

1831.  It  is  sufficient  if  the  defendapt,  in  bis 
answer  in  support  of  such  nlea,  denies  the 
equitable  circumstances  stated  in  the  bill,  ac- 
cording to  his  knowledge,  information,  ami 
belief.     Ibid. 

1833.  If  the  negative  averments  in  a  plea 
by  an  executor  relate  to  transactions  in  the  itfe- 
iime  of  the  testatpr,  or  ta. acts  done  by  others, 
it  is  not  necessary  they  should  be  sworn  (o 
positively ;  it  is  sufficient  if  they  arp  made  up<m 
the  defendant's  belief  only. .  SiarU  v.  Comings 
3  Paige,  566. 

1833.  Where  fraud  or  other  circomstanees 
are  charged  in  the  bill,  to  avoid  a  releaset  the 
defendant  pleading  the  release  must,  by  proper 
negative  averments  in  his  plea,  deny  the  ^1^ 
tions  of  fraud,  &c.,  and  must  support  bis  plea 
by  a  iull  answer  and  discovery  as  to  every 
equitable  circumstance  charged  in  the  hill,  ia 
avoidance  of  such  releaae.    ibid. 

1834.  A  plea  of  a  discharge  under  the  insol- 
vent act  must  distinctly  state  every  fact  which 
was  necessary  to.  give  the  discharging  officer 
jtfrisdtctioh  in  the  first  instance.  Salten  t. 
TVfriVia,  3  Paige,  338. 

1835.  The  usual  mode  of  defence  to  a  bill  of 
review,  founded  upon  allied  errors  apparent 
from  the  decree,  is  to  pleftd  Xtie  former  decree 
in  bar  of  the  suit,  and  to  object  by  depiorfer  to 
the  opening  of  the  enrolment,  alleging^  ts  a 

5 round  of  demurrer,  that  there  is  no  eitor  in  dii 
ecree.     Webb  r.  Peli,  3  P^iffX,  3GB. 

1836.  Ji  eeemM,  that  it  is  not  aecessaij  to 
plead  the  former  decree,  if  such  decree  is  tuliy 
and  fairfy  stated  in  the  bill  of  revi^.    Ibid. 

1837.  Where  only  one  cause  of  action  v 
stated  hi  the  bill,  the  defendant  must  ascertain 
what  time  of  limitation  is  applicable  to  the 
case,  and  frame  his  plan  accovdingly.  r» 
Hook  V.  Whitloek,  3  Paige,  410.    . 

1838.  The  Court  may  permit  a  defendant  to 
plead  double  under  special  clrcumstancesj  as 
where  he  conld  not  maJce  hia  defence  by  ^^"^f. 
without  setting  out  a  long  account,  which  woald 
be  unnecessary,  if  the  defence  sought  to  he 
made  by  plea  was  valid.    Ibid. 

1839.  A  plea  which  sets  up  no  valid  defenee 
to  any  part  of  the  matter  it  professes  to  eorer 
will  be  overruled  sAisolutely,  and  will  not  he 
permitted  to*"  stand  for  an  an«wer.  Orc^  ▼• 
Orme,  3  Paige,  459. 

1840.  The  Court  may  permit  a  plea  to  stand 
for  an  answer,  if  it  oontains  matter  whjich«  v 
put  in  the  form  of  an  answer,  would  hav^  cod- 
atituted  a  valid  defence  to  some  material  part 
of  the  matter  to  which  it  is  pleaded  in  bar.  i^«- 

1841.  By  allowing,  a  plea  to  stand  for  an  sft* 
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iwer,  the  Coart  deeidee  that  it  contains  matter 
of  defence ;  but  that  it  is  not  a  fall  defence  to 
all  which  it  professes  to  coTer,  or  that  it  is  in- 
forroally  pleaded,  or  that  tlie  defence  cannot 
properly  be  made  by  way  of  plea,  or  that  the 
pica  is  not  properly  supported  by  an  answer. 
Ibid. 

1842.  If  a  plea  to  the  whole  bill,  vnaccom- 
panied  by. an  answer,  is  allowed  to  stand  for  an 
answer  withoui  reSenring  to  the  complainant 
the  right  to  except,  it  is  to  be  deemed  a  full 
answer, .though  not  necessarily  »  perfect. de- 
fence.    IkiiL 

'  1843.  A  plea  to  a  bill  in  Chancery  must  be 
Terified  by  oath,  although  the  complainant  has 
expressly  waiyed  an  answer  from  the  defendant 
en  oath.    HearU  ▼•  Coming,  3  Paige,  5C6. 

1844.  If  a  plea  is  not  Terified  by  the  oath  of 
the  defendant,  the  complainant  may  apply  for 
an  order  to  set  it  aside,  or  to  hare  it  taken  off 
the  files  of  the  Court;  but  he  cannot  make  the 
objecttoo  Qpon  the  argument  of  the  plea.    Ibid, 

1845.  A  plea  is  a  special  answer;  and  the 
defendant  may  therefore  put  in  a  plea  to  the 
bill,  under  the  usual  order  for  fuftner  time  to 
answer..    /6rdL 

1846.  Where  the  complainant  waives  the 
necessity  of  an  answer  under  oath,  if  the  de- 
fendant puts  in  a  plea  to  the  bill,  be  will  not  ^je 
required  to  support  it  by  an  answer.    Ibid, 

1847.  Where  a  defence  consists  of  a  Tflriety 
of  distinct  facts  and  circumstances,  there  can  be 
no  saving  by^a  plea.  Loud  t.  Sergeant,  1  Edw. 
164. 

1848.  W^i^  a  coAApIainaKit  files  a  bill  in  this 
Court  upon  a  judgment  recovered  on  a  bond 
in  a  Court  whose  Quinary  jurisdiction  is  limited 
to  SI 00,  but  which  has  jurisdiction  upon  some 
species  of  bonds  to  a  greater  amount,  the  de- 
fendant, in  setting  op  a  plea  that  the  matter  of 
such  jodgnent  was  coram  non  judiee  for  the 
want  of  jurisdiction,  must  show  affirmatively 
on  the  face  of  the  plea,  that  it  Was  not  a  bond 
of  the  latter  description ;  otherwise  it  will  be 
presumed  that  the  Court  had  jurisdiction. 
:ilorms  T.  Storms^  I  Edw.  596. 

1849.  Where  a  plea,  which  constituted  a  full 
defence  to  a  particnlar  part  of  the- bill,  was  dis* 
allowed  on  the  ground  of  a  technical  defect  or 
Informality  in  the  manner  of  pleading,  the  Court 

CTmitted  it  to  stand -for  an  answer,  and  pro- 
bited  the  complainant  from  callings  for  a  fur- 
ther answer,  by  exceptions,  as  to  that  part  of 
the  bill.     Leaertfi  v.  Dempuy,  4  Paige,  124. 

1850.  A  plea  is  not  rendered  double  by  the 
mere  insertion  therein-  of  several  averments 
that  are  necessary  to  exclude  conclusions  aris- 
ing from  allegations,  which  are  made  in  the 
bill,  to  anticipate  and  defeat  the  bar  which 
might  be  set  op  in  the  plea.  Bogardua  v,  TVt- 
nity  Cftftrci,  4  Paige,  178.     ^ 

1851.  Where  the  complainant  states  a  variety 
of  matters  in  his  bill,  which,  if  admitted  to  be 
true,  would  be  evidence  to  counterprove  tiie 
allegations  6f  the  plea,  it  is  necessary  to  nega- 
tive aaek  matters  by  general  averments  in  the 
plea,  and  to  support  the  plea  by  an  answer  as 
to  such  flsatters.    Ibid. 

185S.  (Jpon  the  argument  of  a  plea,  every 
Act  staled  in  the  bill,  and  not  denied  by  the 


averments  in  the  plea  and  by  the  answer  in  sop* 
port  of  the  plea,  must  be  taken  as  true.    /6mL 

1853.  Where  issue  is  taken  upon  a  plea,  if 
the  truth  of  tbe  matters  pleaded  are  established, 
the  suit  will  be  barred,  as  far  as  the  plea  ex- 
tends.   Ibid, 

1864.  A  defendant  is  bound  to  support  his 
plea  by  an  answer  as  to  circumstances  stated 
m  the  bill,  which,  if  admitted  to  be  true,  would 
be  evidence  to  counterprove  the  plea.    Ibid* 

.1855.  Where  the  matter  in  dispute  does  not 
exceed  $100,  if-  that  fact  does  not  appear  upon 
the  face  of  the  bill,  it  may  be  pleaded  in  bar  of 
the  suit^     SmeU  v.  Williame,  4  Paige,  364. 

1856.  Payment  by  a  stranger,  between  whom 
and  the  defendant  there  is  no  privity,  cannot  be 
pleaded  by  the  latter  in  bar  of  a  suit  for  his 
own  debt.     Bleakly  Y.^White,  4  Paige,  654. 

1857^  Where  the  complainant  waives  an  an» 
swer  on  oath,  no  discovery  or  answer  is  neces- 
sary in  support  of  a  plea  which  covers  the 
whole  i«liet  sought,  for  by  the  bill.  Fitk  v. 
Miller,  5  Paige,  26. 

1858.  So  to  a  bill  against  a  guardian,  filed  for 
an  account  and  satisfaction  for  the  estate  of  his 
ward  which  came  to  his  hands,  and  to  set 
aside  a  release  obtained  from  the  complainant 
on  the  ground  of  fraud,  the  defendant  cannot 
plead  the  release  in  bar  of  the  account,  and  at 
the  same  time  insist  by  his  answer  that  he  has 
fully  accounted^  with  the  complainant  for  the 
property  and  effects  which  came  to  his  hands 
as  guardian.     Ibid, 

185§.  Upon  a  replication  to  a  plea,  nothing 
is  in  issue  except  what  is  distinctly  averred  in 
the  plea;  and  it  that  is  established  at  the  hsai^ 
ing,  the  plea  is  a  bar  to  so  much  of  the  bill  as 
it  professes  to  cdvei.    Ibid, 

1860.  Where  the  bill  charges  that  a  release 
of  the  complainant*s  demand  was  obtained  bv 
frand  and  without  consideration,  it  is  not  snm- 
cient  for  the.  defendant  merely  to  plead  the 
release  in  bar  of  -the  suit,  although  it  recites  a 
.good  consideration  for  the  giving  thereof ;  but 
Uie  plea  should  also  contain  an  averment  of  the 
truth  of  such  recital,  so  that  the  fact  may  be 
put  in  issue  by  the  replication*  .  Ibid* 

E .  Answer  and  disclaimer, 

1861.  If  a  plea  of  the  statute  of  limitations  to 
a  bill  for  an  account  and  discoverv,  with  an  ac- 
companying answer,  is  overruled:,  and  the  de- 
fendant ordered  to  put  in  a  full  and  perfect  an- 
swer, he  will  not  be  allowed  to  repeat  in  his 
second  answer  the  same  matter  contained  in  the 
plea 'which  had  been  overruled,  though  he  add 
matter  in  his  second  answer  sufiicient  to  sustain 
the  defence  upon  the  statute ;  buthe  must  put 
in  a  full  and  perfect  answer.  Murray  v.  CosUr^ 
4  Cow.  617. 

1862.  A  general  denial  of  frand  in  an  answer  to 
a  bill  of  discovery  is  not  enough,  where,  in  addi- 
tion to  a  general  charge  of  a  fraudulent  conceal- 
ment of  property,  there  is  s  specific  charge  that 
such  property  is  held  by  othem  in  secret  trust 
or  by  colourable,  title  for  the  benefit  of  the  de- 
fendant; the  Specific  charge  must  be  responded 
to,  or  the  answer  will  be  held  insufficient.  Petttf 
v.Cbfiii^^8Wend.618. 

1863.  Where,  in  a  suit  against  twelve  defend- 
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wt$»iW^waKmm  was  pot  in  snd  filed,  pvportiiig  to 
batileyotol  and  anerai  aaawera  of  m2^  thimgli  one 
of  the  defendants  had  not  signed  or  sworn  to  it ; 
a^  after  replieation  filed,  proole  taken,  the 
eanae  set  down  for  hearing,  a  motion  for  re-ex- 
amination of  a  witness,  a  denial  of  the  same, 
sad  app«il  from  todi  denial,  and  a  motion  for 
leare  to  file  ntupptemenial  mufwetf  the  defendant 
who  had  not  joined  in  the  original  amwerj  filed, 
without  leave  of  the  Cooxt,  a  ttparaU  amwer^ 
aBtlinff  forth  substantially  the  same  defeneea 
offinea  in  the  supplemental  answer;  itwmhM^ 
that  the  KnaraU  amwer  was  filed  irregnlarly, 
and  mnst  be  taken  oif  the  filea  of  the  Gonit. 
AfibMUMO;  ▼.-BmA,  6  Wend.  36. 

1864.  Regulariy  an  answer  should  be  signed 
and  sworn  to,  but  the  sij;natuxe  aad  oath  may 
be  watTed  by  the  complainant;  and  filing  a  re- 
ptteation  is  oTidenee  of  sueh  waiTer.    Ibid. 

18€tf.  In  a  hill  of  discovery  affainst  a  corpora* 
tmn,  the  corporation  ought  to  M  permitted  to 
pat  in  a.  separate  answer,  in  order  to  make  ofiers 
and  admissions,  and  to  denj  faets  which  the 
eAcers  may  suppose  do  exist.  Vermilyta  ▼. 
Tkt  Fukon  Bank,  1  Paige,  37. 

1866.  Where  a  defendant  is  examined  by  the 
oom|^ainant,*ia  relation  to  the  amount  due  the 
oemplainant  on  account  of  certain  prcpertj  sold 
by  the  defendant  on  commission,  it  is  not  suffi- 
cient fer  the  defendant  to  refer  to  his  bocks  of 
account  produced  beibre  the  master;  but  he 
mnst  give  the  best  answer  he  can  from  recoilec* 
tion  and  information,  aided  by  a*  recurrence  to 
the  books  and  papera  immediately  "within  his 
eontrol  and  poasession,  aided  by  such  explana- 
tiens,  responsive  to  the  questions  put,  as  are 
neeeasary  to  prevent  improper  conclusions  .being 
drawn  from  his  answers.  JPetk  v.  UttmHn  atui 
Men,  1  Paige,  947. 

1867*  Where  matters  charged  in  the  bi]),  as 
the  sets  of  the  defendant  hims^,  are  of  such  a 
nature  that  he  can  be  preaumed  to  recoUecVthem 
if  they  ever  took  place,  a  poeitive.  anavrer  is, 
in  general,  required.  Ilail  v.  Wfod,  1  Paige, 
404. 

1668.  But  where. the'  facta  axe.sueh  that  H  is 
probable  he  cannot  recollect  them  so  aa  to  an* 
swer  more  poeitively,  a  denial  of  the  facta  w> 
cordiuff  to  his  knowledge,  recollection,  and  be- 
lisf,  will  be  snfilcient.    IbiiL 

1869.  A  defendant  cannot  be  eonmelled  to 
answer  a  charge  in  theeomplainant's  biU,  which, 
if  true,  would  subject  him  to  an  indictment  or 
a  criminal  prosecution.  Ltggdt  v.  Fottley,  3 
Paige,  699. 

1876L  The  wife  is  not  bound  to  answer  a  bill 
of  discovery  as  to  mattera  in  which  ahe  has  no 
peraonal  interest.   Of/y  fisftifc  v.  £an^  3  Paige, 

1871.  The  answer  of  a  defendant,  responaive 
to  the  bill,  is  evidence  against  the  complainant, 
but  not  against  a  co-defendaiot.  WM  v.  Pitil, 
3  Pttlge,  368. 

1878.  If  the  defendant  answer  as  to  any  matp 
teia  covered  by  his  plea,  he  ovemilea  the  plea. 
BoHon  V.  Gm4ner,  3  Paige,  973. 

1673.  Where  the  defendant  in  his  answer 
denies  all  knowledge  of  a  fact  charged  in,  the 
bill,  but  admits  bis  belief  as  to  the  fact^chaiged, 
it  is  not  Dseeasary  ibr  him  to  deny  any  infi>niiap 


tMOBtheaubjecl.    Awtj  cntf  Aeob  v.  JApfl 
owf  oMera,  9Paige,  106. 

1874.  The  complainant  is  entitled  to  te  an* 
swer  to  every  feet  chargied  in  the  bill,  the  ad- 
miasion  or  proof  of  which  ia  material  to  tke 
relief  sought,  or  is  necessary  to  substaaliiiB  his 
proceedinss  and  make  them  regular.    Jhid, 

1675.  The  defendant  muat  answer  as  to  all 
fects  within  his  knowledge,  or  which  he  can  u* 
certain  from  an  inspection  of  books  and  ps^en 
in  his  posaesuoli  or  under  his  contro].    Jhtd. 

1876..  If  the  furth^  answer  which  ia  ealled 
for  by  the  complainant*s  exceptions  can  be  ef 
no  possUile  use  to  him,  the  first  answer  ia  e«ffi- 
dent,  and  the  exceptiona  ctaaot  be  sostaiBed. 
Ibid. 

1877.  As  a  general  rule,  if  the  ^arge  h  the 
bill  embvacea  several  particulars,  the  anairer 
should  be  in  the  disjunctive,  denying  each  par- 
ticuiar,  or  admitting  some  and  denying  othen, 
accordiagto  the  fact.    Ilkid* 

1878.  -The  titlea  of  further  answers  maat  con 
resp<md  with  the  order  under  which  Aey  are 
put  in.  Tke  Bewmngtan  Inm  Compemt/  end 
otken  V.  Campbell  and  etken,  9  Paige,  160. 

1879.  It  is  improper  to  incorporate  in  an  an* 
swer  to  an  amended  bill  the  whole  matter  of  .the 
former  answer.  .  Ibid, 

1880.  If  the  objection  that  the  contract  vsa 
not  in  writing  does  not  appear  upon  the  face  cf 
the  bill,  the  defendant  must  either  plead  thc^ 
fact  in  bar  or  inaiat  upon  it  by  way  of  defence 
in  bis  answer.  Coxine  v.  Graham  and  .PJtiker, 
2  Paige,  177. 

188h  An  answer  should  regularly  be  signed 
and  sworn  to,  but  the  signature  and  oath  may  be 
waived  by  the  complainant,  and  the  filing  of  a 
replication  is  evidence  of  such  waiver.  The 
AJfon  Bank  v.  Beaek  etaL  9  PaigOr  307. 

1869.  Although  a  jured  to  an  answer  is  not  in 
the  precise  form  prescribed  by  the  rules,  yet  if 
the  anawer  ia  retained  by  the  complainant  fire 
months  without  objection,  tlie  informaKty  cea- 
not  be  u]|fed  by  him  as  a  ^ound  for  refueiae  a 
motion  to  dissolve  an  injunction;  especiuly 
where  the  jurat  would  be  deemed  suiRiciept  open 
an  indictment  egainst  the  defendant  for  perjury. 
Orakam  v.  Sfagg,  9  Paige,  381 . 

1883.  Where  a  plea  to  the  bill  haa  beea  ovn 
ruled  on  the  merits,  the  same  matter  cannot^ 
set  un  in  tht»  answer^  as  a  bar  to  the  suit,  with- 
out the  special  permiaaion  of  the'  Coult  l^fvfi^ 
$endT.  7\»wneend,  9  Paig?,  413. 

1884.  To  a  Ull  file<l  tor  relief  against  a  nsa* 
rkras  mortgage,  charging  Uie  usurious  acta  as 
having  been  done  by  the  defendant  in  peffont 
he  cannot  anawer  that  he  haa  no  knowledge,  in- 
formation, recollection,  or  belief,  ot&erthan  that 
derived  from  the  fheta  atited  in  the  coraplain^ 
ant*a  bilV  md  tberefore^he  neither  denies  or  aii- 
mits  the  same ;  but  the  defendant,  althoagh  the 
facts  are  not  charged  to  have  aecrned  witSin 
seven  yeaia,  maat  at  leaat  admit  or  deny  ^e 
faels  according  to  the  beat  of  bis  knowledge  and 
belief.    iS/oofi  v.  Ltftf/^  3  Paige,.103. 

1685.  Wheieprer  the  facto  are  charged  in  a 
bili  as  being  tb^  acta  of  the  defendantf  or  with* 
in  his  own  personal  knowledge,  he  is  bound  to 
admit  or  deiqr  the  facto  ehamd,  either  posttiTely 
or  according  to  his  bdief,  whetfier  they  oceofled 
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wtthiB  teren  yean  <Nf  at «  grediter  dittance  of 
tine.    TImL 

IBB6.  And  if  th«  defendant  nerer  heard  of  or 
knew  the  £wta  charged,  except  as  they  are 
stated  in  the  complainant  a  bill,  he  ia  not  bound 
to  admit  or  deny  them,  or  to  expreaa  any  belief 
one  way  or  the  other.  IM, 
.  1897.  Where  a  defendant  ia  answering  as  to 
his  own  acta,  or  aa  to  other  mattera  either 
known  to  him  or  charaed  in  the  bill  to  be  with- 
iirhis  penona^  knowkdge>  he  must  answer  the 
sabslaoee  of  each  charge  distinctly  and  particu- 
lariy,  Uiua  Inauranu  Company  t>  lofneh^  3 
Paige,  SIO. 

l§dd.  If  he  has  any  information  on  the  sub- 

i'pct  other  than  aoch  aa  ia  derived  from  tho 
ill,  he  most  answer  as  to  auch  information,  and 
as  to  hif  bdief  or  diabelief  of  the  facta  charged. 

1989.  A  defendant  ia  not  bound  to  answer 
any  allegations  in  the  compiainant^s  bill  which 
are  not  material  to  be  anawered.    IIh4* 

1890.  Where  the  defendant  has  no  know* 
ledse  or  information  aa  to  any  of  the  facts  stated 
in  the  bill,  he  may  deny,  generally,  all  know- 
ledjre  or  information  of  the  same,  without  an- 
swering as  to  each  charge  separately,  and  may 

Sat  the  allegations  of  the  oomplainant  in  issue 
jT  the  general  traTcrae  at  the  conclusion  <tf  his 
Answer.    Ibid, 

1891.  Where  the  defendant  has  neither 
knowledge  nor  information  of  the  matters 
charred,  except  what  ia-  derired  from  the  bill 
iiself,  he  is  not  bound  to  expresa  any  l>elief  one 
way  or  the  other.     JhidU 

1892.  No  particular  form  of  words  is  necea^ 
■arjr  ia  aa  anawer ;  it  is  sufficient,  if  it  be  not 
eraaire^  and  if  the  aubstanoe  is  preserve. 

1893.  As  a  general  rule,  if  the  defendant  sub- 
mita  to  ans^rer  the  complainant's  bill,  he  must 
answer  folly.     Cuykr  ▼.  Bogerti  3  Paige,  186. 

1894«  A  purchaser  for  a  valuable  considera- 
tion, without  notice,  may,  by  an  answer,  object 
to  a  discovery  which  would  destroy  hia  title, 
provided  he  sets  up  this  defence,  and  fully  de- 
nies all  the  circuoistancea  atated  in  the  bill, 
which  go  to  charge  htm  with  actual  or  con- 
stnMttve  notioe  of  the  complainant's  equity. 

Ibidm 

1895.  When  the  defendant,  by  his  answer, 
objects  to  the  discovery  of  particular  matiera 
alleged  in  the  bill,  he  cannot  answer  as  to  such 
matten  in^  part  without  overruling  his  own  ob- 
jeetioaa.    Ihid. 

I89&  It  is  not  a  aufficient  answer  to  the 
niatteia  charged  in  the  bill,  for  the  defendant  to 
aver  that  he  has  no  knowledge  or  information 
of  the  aame,  except  what  ia  derived  from  cer- 
tain depoaitiona  taken  previous  to  the  filiiTg  of 
the  bill ;  which  depositions -are  not  annexed  to 
the  answer,  nor  the  subatanos  thereof  atated 
thereta.    IbitL 

1897.  A  defendant,  in  his  answer,  may  object 
to  the  discovery  of  any  mattera  charged  in  the 
bfll  which  will  subject  him  to  a  criminal  prose- 
cution, or  to  a  foifeitttre  or  penalty,  f^vingtton 
V.  iforts,  3  Paige,  698. 

1898.  The  complainant  may  call  for  an  an- 
aver  on  oath,  not  only  to  the  main  charges  hi 


the  bill,  upon  which  hia  claim  to  reliefia  found- 
ed, but  also  aa  to  matters  of  evidence  and  col- 
lateral facts  stated  in  the  bill,  which  are  material 
in  establishing  the  main  charses,  or  in  ascer- 
taining the  nature  or  kind  of  relief  to  which  be 
is  entitled.  McchanieU  Bank  v.  Levu^  3  PaigOt 
606. 

1899.  Where  a  fact  is  atated  in  the  bill  by 
way  of  recital  merely,  without  any  interrogatoTY 
calling  for  an  answer  aa  to  that  fact,  the  defend- 
ant is  not  bound  either  to  admit  or  deny  the 
same.     Ibid, 

.1900.  If  the  defendant  admits  the  main  fact 
charged  in  the  bill,  it  is  unnecessary  for  him  to 
answer  as  to  other  matters  which  ate  merely 
stated  as  evidence  of  that  fact     IbtdJ^ 

1901.  The  defendant  ia  not  bound  to  answer 
an  interrogatory,  unlesa  the  same  is  founded 
upon  some  allegation  or  charge  in  the  bill.  It 
is  sufficient,  however,  if  the  interrogatory  ia 
founded  upon  a  ataiement  in  the  bill  which  ia 
inserted  therein  merely  aa  evidence  in  supporl 
of  the  main  charges.    Ibid, 

1903.  Where  a  replication  is  filed,  no  state- 
ment in  the  answer  not  responsive  to  the  bill 
can  avail  the  defendant,  unless  it  is  established 
by  proof.     Wakeman  v.  Chrover^  4  Paige,  23. 

1903.  A  defendant .  may  plead,  answer^  and 
demur  to  the  aame  bill ;  but  these  aeveral  de- 
fences must  each  refer  to,  and  jn  terms  be  put 
in  as  a  delcnce  to  a  separate  and  distinct  part 
of  the  bill.    Leaerefi  v.  Dempuy^  4  Paige,  184* 

1904.  If  an  answer  commences  as  an  answer 
to  the  whole  bill,  it  overrules  a  plea  or  demurrer 
to  any  particular  part  of  the  bill,  although  such 
part  la  not  in  fact  answered.    Ibid> 

1 905.  If  the  matter  of  an  answer  is  relevant,  or 
can  have  any  influence  in  the  decision  of  the 
suit,  either  aa  to  the  subject-matter  of  the  con- 
troveray,  the  particular  relief  to  be  given,  or  as 
to  the  costs,  it  is  not  impertinent.  Fan  Bcm* 
8elafT  V.  Briee^  4  Paige,  174. 

1906.  l^e  defendant  is  bouiid  to  answer  the 
charging  part  aa  well  as  the  stating  part  of  the 
bill ;  and  his  aftswer  to  the  charging  part,  if 
responsive  thereto,  is  evidence  in  nis  own  fa- 
vour, if  an  anawer  on  oath  has  not  been  waived 
by  the  complainant.  Smith  v«  Smithy  4  Paige, 
368. 

1907-  Where  an  answer  on  oath  is  waived, 
the  answer  is  not  evidence  in  favour  of  the  de- 
fendant for  any  purpose  %  but  as  a  pleading,  the 
complainant  may  avail  himself  of  admissions 
and  allegations  contained  therein,  which  esta^ 
hlish  the  case  made  by  his  bill.  BariUti  v. 
Gode,  4  Paige,  6^1. 

1908.  Where  the  defendant,  who  was  insol- 
vent, had  recovered  a  judgment  against  the  com- 
plainant in  aa  action  of  slander,  and  the  latter 
filed  his  bill  to  offset  another  judgment  againat 
the  defendant,  which  had  been  assigned  to  the 
comphdnant  by  F.,  during  the  pendency  of  the 
alander  suit;  and  the  defendant,  by  his  answer, 
after  denying  that  the  assignmei^  was  made 
abaolntsly  and  in  good  faith,  and  averting  that 
it  was  niiade  without  consideration,  and  was 
merely  colourable,  proceeded  to  charge  the 
complainant  with  having  uttered,  the  alanderous 
woros  for  which  the  defendant's  judgment  was 
recoTer«d|  at  the  instigation  of  F.|  and  to  aid 
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him  in  a  design  of  destroytn^  the  defendant's 
character  under  a  promise  of  indemnity  from 
F.,  and  that  F.*8  Judgment  was  assigned  to  the 
complainant  in  pursuance  of  such  promise  of 
indemnity ;  held^  that  these  charges  in  the  an- 
swer were  not  material  to  the  defence,  and  were 
scandalous  and  impertinent.  Somen  y.  7br«y, 
^  5  Paige,  54. 

1909.  A  defendant  cannot  be  allowed  to  in- 
troduce irreleyant  matters  into  his  answer,  for  the 
purpose  of  discrediting  the  witnesses,  who,  as 
he  supposes,  may  be  called  by  the  complainant 
to  sustain  the  sutt^  Norton  v.  Wood,  5  P^ige, 
260. 

1910.  In  a  bill  or  answer  which  is  to  be 
sworn  to,  if  the  fact  which  the  party  wishes  to 
introduce  as  an  averment  is  only  derived  from 
the  information  of  another  person  who  knoiK'a 
the  fact,  it  is  allowable,  in  pleading  in  this 
Court,  to  state  the  information,  and  to  add  an 
averment  of  the  belief  of  the  party  that  the  in-' 
formation  thus  communicated  to  him  is  true. 
Ibid, 

1911.  In  a  Bujt  for  relief  against  a  judgment 
at  law,  neither  the  judge's  notes  nor  the  case 
made  and  settled  therefrom  are  legal  of  proper 
evidence  to  conclude  the  parties  as  to  the  facts 
which  occurred,  or  wete  proved  upon  the  trial 
of  the  cause,  and  they  ought  not  to  be  referred 
to  and  made  a  part  of  the  answer.  The  facts 
which  occurred  on  the  trial  at  law  should  be 
directly  stated  in  the  answer,  leaving  the  truth 
of  the  allegations  to  be  established  by  proof  in 
the  usual  manner.    Ibid. . 

1919.  A  repetition  of  the  same  allegations  in 
different  parts  c(  the  bill,  or  answer,  renders  one 
or  the  other  of  such  allegations  impertinent. 
Ibid, 

1913.  Where  pertinent  matter  is  so  mixed  up 
with  that  which  is  impertinent  and  irrelevant 
that  they  cannot  be  separated,  the  whole  may 
be  rejected  as  impertinent.    Ibid, 

1914.  Material  and  necessary  matter  must  be 
explicitly  met  in  answer;  hut  exceptions  found- 
ed upon  verbal  criticism,  slight  defect,  and  omis- 
sion of  immaterial  matter  will  be  invariably 
disallowed  and  treated  as  vexatious.  Baggot 
y.  Htnry,  1  Edw.  7. 

1916.  Difference  in  the  mode  of  answering, 
between  the  bill  filed  for  the  discovery  of  pro- 
perty alleged  to  have  been  ftaudulently  assigned, 
and  for  the  purpose  of  setting  aside  the  trust 
deed,  and  a  bill  for  an  account  and  distribution : 
and  see  note  (a)  at  the  end  of  the  case.  Cun- 
ningham r.  Freeborn^  1  Edw.  98. 

1916.  Upon  exceptions  taken  to  an  answer 
to  a  bill  of  the  first  description  for  insufficiency, 
the  question  for  the  Court  is,  whether  the  de* 
fendant  has  sufficiently  answered  as  to  the  con- 
sideration upon  which  the  assignment  was  made, 
and  as  to  the  debts  which  it  was  intended  to 
secure,  and  the  particulars  of  the  property  as- 
sigrned.     Ibid. 

1917.  It  i«  enough  if  (in  such  a  case^  the 
assi^e^i  sets  forth  the  assignment,  an^  shows 
the  debtor  can  have  no  right  to  property  in  his 
hands  until  the  trusts  of  the  assignment  are  satis- 
fied ;  without  giving  a  more  particular  statement 
of  the  property  than  is  shown  by  the  assign- 
ment itself,  if  it  be  fair  upon  its  foce.    Ibid. 


1918.  In  a  suit  in  equity,  founded  upon  ^ 
original  consideration  of  a  sale,  or  upon  the  a^ 
cunty  given  for  purchase  money,  a  defendant 
may  set  up  in  his  answer  a  fraud  or  deceit  in 
the  sale,  or  a  breach  of  warranty,  and  show 
a  total  or  partial  failure  cf  conshleration.  It 
presents  circuity  of  action.  Lcwi$  v.  WUton^  I 
Edw.  306. 

1919.  Therefore,  where  a  draft  was  given 
upon  the  safe  of  certain  merchandise,  and  by 
remtssnesB  it  was  not  endorsed,  and  a  bill  was 
filed  to  compel  payment  or  an  endorsement,  a 
defendant  has  a  right  to  set  up  in  answer  the 
same  mattrrs  of  deit^nce  which  he  would*  ha?e 
been  entitled  to  make  at  law..  Exceptions  for 
impertinence  overruled.    Ibid, 

1930.  Where  suspicious  circumstances,  noss 
fraud,  and  collusion  are  charged  m  a  bill,  the 
defendant  will  be  held  to  a  strict  rule  in  an- 
swering. Not  only  his  motives,  but  his  designs, 
**  unuttered  thoughts*'  must  be  exposed,  ife- 
ckanic*8  Bank  v.  Z>ry,  1  Edw.  316. 
'  1921.  A  short  sentence  is  not  impertinent, 
although  it  contains  no  fact  or  material  matter, 
and  may  only  be  inserted  in  answer  from  abun- 
dant caution.     Desplaeen  v.  6*orii,  1  Edw.  350. 

1929.  The  practice  of  taking  exceptions  for 
impertinence  to  trivial  matter  is  not  to  be  en- 
couraged.    Ibid, 

1923.  A  statement  in  an  answer  introduced 
to  show  the  temper  with  which  a  bill  is  filed, 
and  the  oppressive  course  pursued  by  a  com- 
plainant, IS  not  impertinent;  it  may  have  an 
eifcct  upon  the  costs.    Iltid, 

1924.  Whatever  is  called  for  by  the  bill,  or 
will  be  material  to  the  defence  with  reference 
to  the  order  or  decree  which  may  be  made,  is 
proper  to  be  retuned  in  an  answer.    Ibid, 

1925.  The  principle,  that  a  defendant  who 
denies  some  substantial  leadifig  fact,  which,  if 
admitted,  would  entitle  the  plaintiff  to  leHef, 
and  who  cannot  be  compelled  to  answer  further 
until  the  truth  of  the  fact  is  disposed  of,  applies 
only  to  a  case  of  partnership  accounts.  And 
even  then  a  general  denial  of  the  partnership 
will  not  avail,  if  the  bill  charges  that  it  would 
appear  by  a  discovery  from  the  defendant; 
therefore,  although  a  partneitthip  in  certain 
goods  was  denied,  the  defendant  ought  to  have 
set  forth  at  lar^e  certain  letters,  the  bills  of 
lading  and  invoice,  as  the  means  of  better  as- 
certaining whether  the  goods  were  partnership 
property.  -Ibid. 

1926.  If  a  bill  against  executors  call  speei- 
fically  and  particularly  for  accounts,^  in  all  their 
various  details,  a  very  voluminous  schedule, 
containing  a  copy  from  the  books  of  acoount, 
specifying  each  item  of  debit  and  credit,  will 
not>  be  impertinent.  //  seem*,  it  would  iMve 
been  impertinent,  if  the  bill  had  not  thus  called 
for  it.    Seudder  y*  Bogert^  1  Edw.  379. 

1927.  Copies  of  receipts  taken  b^  die  de- 
fendants for  moneys  paid  and  charged  m  aceonnt, 
and  making  an  unmense  schedule  to  an  an- 
swer, are  impertinent.    Ibid, 

1998.  If,  in  answer  to  a  divorce  bill,  a  defend- 
ant  ^not  the  husband)  insert  matter  tending  to 
criminate  the  wife,  or  in  palliation  of  the  hue* 
band,  it  will  be  deemed^  impertinent.  Monroy  t. 
Monroy,  1  Edw.  389. 
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929.  Although,  as  a  general  rale,  a  party 
mast  answer  full^,  yet  be  may  accompany  an 
admission  or  demal  with  explanations  by  way 
of  arotdanoe ;  and  if  the  complainant  require  fur- 
ther information,  he  must  get  it  through  the 
intenogatories  or  charnng  part  of  the  bill.  If 
he  has  omitted  these,  lie  cannot  except.  His 
coarse  is  to  amend.  IVhUney  t.  Beiden^  1  Ed  w. 
386. 

1930.  Where  a  complainant  files  a  judgment 
creditor  bill,  and  charges  the  defendant  ^'  has" 
property,  it.  is  not  si^cient  for  the  latter  to 
deny  in  general  terms  that  he  has  any ;  he  must 
answer  whether  he  had  property  at  the  time  the 
bill  was  filed.      T^iUler  v.  Bunee^  1  jgdw.  573. 

F.  Beflieation  and  issue, 

1931.  Where  one  of  two  defendants  denies 
in  his  answer  all  knowledge  of  the  facts  alleged 
io  the  complainant^s  bill,  the  complainant,  in 
order  to  |B[ive  such  defendant  an  opportunity  to 
litigate  his  rights,  must  file  a  replication  to  his 
answer.  EUtoti^  JExeeutar^  Y.  Pell  and. others^  1 
Paige,  263. 

1933.  Where  the  complainant  replies  to  a 
plea,  he  admits  its  sufficiency ;  and  it  the  truth 
of  the  plea  is  established,  the  bill  will  be  dis- 
missed. Dowtand  others  ▼.  M^Miehaely  2  Paige, 
345. 

1933.  If  the  defendants,  or  either  of  them, 
deny  the  allegations  in  a  bill  of  interpleader, 
or  set  up  distinct  facts  in  bar  of  the  suit,  the 
complainaBt  must  reply  to  the  answer;  and  close 
the  proofs  in  the  usual  manner,  before  he  can 
bring  his  cause  to  a  hearing.  T^he  President, 
Diredort^  and  Company  ffthe  City  Bank  ▼.  Bangs 
and  others,  2  Paige,  570. 

1934.  But  where  the  defendants  admit  the 
facts  stated  in  the  MlUand  on  which  the  right 
to  file  the  bill  of  interpleader  rests,  and  set  up 
no  new  facts  as  against,  the  coinplainant,  or  in 
bar  of  hia  suit,  it  seems  to  be  stimcient  for  him 
to  file  a  replication,  and  to  set  the  cause  down 
for  a  decree  to  interplead,  without  waiting  until 
the  proofs  are  tadien  «s  between  the  defendants. 
Ibid. 

1935.  A  special  replication  to  a  plea  filed 
without  leave  ordered  to  be  stricken  off.  Storms 
1- Storms^  I  Edw.  356. 

1936.  The  use  of  special  replications  has 
been  discontinued,  and  if  a  complainant  wants 
to  avoid  the  effect  of  matter  pleaded  in  bar,  he 
Dust  apply  to  «niend  the  charging  part  of  his 
bill.  This  charging  part,  containing  the  alleged 
preteoees  of  a  defendant  and  the  complainant's 
denial  of  them,  amounts  Virtually  to  a  special 
repUcatiim.    Ibid* 


XLV.  POWEB. 

See  ExKcirroits  Ain>  ApMnnsTHATofts,  Chan- 
ccaT,  ZTiii.  664.    Principal  and  Aoent. 


XLVI,  PBJCnCE. 

A.  fVing  biU  #  exeeptions  to  bill  andproecu, 

B.  Jppearunee,     . 

C.  Bemoffol  of  cause  into  the  Oirctsit  Court  of  the 

Oniied  States. 


D.  Motions^  petitionSf    affidavits^    notices^  and 

orders.  > 

E.  Amending  and  dismissing  the  bill, 

F.  T\iking  Uie  bill  pro  confesso. 

G.  Putting  the  plaintiff  to  his  election, 

H.  Amending  the  answer  t  filing  answer  or  a 

supplemental  anstoer. 
I.  Exc^ions  to  the  answer. 
K.  Thking  testimony ;  productions  of  boofcs  and 

papers ;  feigned  issue^  and  other  iniermedi' 

ate  proceedings. 
L.  Hearing  and  rehearing. 
M.  Beference  to  a  master  f  report  and  exceptions, 
N.  Decree, 
O.  Attachment, 

P.  Appeal  from  a  viee^hanullor, 
R.  Bill  (f  revivor, 
S.  Suing  in  forma  pauperis. 

A.  Filing  bills  exceptions  to  biH  and  process. 

1937.  AAer  appearance  to  an  injunction  bill, 
a  copy  is  to  be  served  on  the  defendant  without 
delay ;  and  if  not  done,  the  defendant  may  more 
to  dissolve  the  injunction.  Furgison  v.  Bobin-- 
son,  I  Hopk.  8. 

1936.  llie  neglect  of  the  solicitor  is  the  neg- 
lect of  his  client.    Ibid, 

1939.  A  writ  of  assistance  is,  in  ordinary 
cases,  the  first  and  only  process  for  ^ving  pos- 
session of  land,  ander  an  adjudication  of  this 
Court.     Valentine  y,  J^ler^  1  Hopk.  423. 

1940.  Notice  ef  every  applieation  to  the  Court 
must  be  given  to  the  opposite  party,  in  case  he 
has  appeared,  where  the  motion  relates  to  any 
matter  pending  in  Court,  or  where  a  final  order 
is  sought,  orders  for  time  and*  those  of  a  like 
nature  alone  excepted ;  otherwise  the  applicant 
or  petitioner  will  only  be  entitled  to  an  order 
nisi,     Isnard  v.  Cazeaux,  1  Paige,  39. 

1941.  And  copies  of  every  petition,  aflidavit, 
&c.,  upon  which  the  motion  i»  founded,  must 
b.e  served,  together  with  the  notice  of  the  mo- 
tion.   Ibid, 

1942.  If  an  original  bill  is  wholly  defective, 
and  there  is  no  ground  for  proceedmg  upon  it, 
it  oannot  be  sustained  by  filing  a  supplemental 
bill,  founded  upon  matters  which  have  subse- 
quently taken  place.  Candler  v.  Pettit  and 
others,  1  Paige,  168. 

1943.  A  suit  cannot  be  brought  in  the  name 
of  ?Lfeme  covert  without  her  consent ;  and  when 
brought  with  her  consent,  the  proehein  ami  may 
be  changed  on  her  application,  the  person  sul^ 
stituted  ^ving  security  for  the  costs  already  in- 
curred. Fulton  and  others  v.  Boosevett^  I  Paige, 
176. 

1944.  The  subpoma  for  a  better  answer  may 
be  taken  out  immediately  on  filing  the  master's 
report,  and  may  be  served  on  the  solicitor. 
Bichards  v.  Batinv  and  others,  1  Paige,  323. 

1945.  The  subpoBua,  for  oosts  must  be  served 
on  the  defendant  in  person,  and  the  amount  of 
costs,  as  ascertained  on  taxation,  must  be  in«- 
serted  therein.    Ibid, 

1946.  It  is  not  necessary  to  obtain  leave  to 
file  a  bill  of  review,  where  it  is  brought  to  eot- 
lect  errors  apparent  on  the  face  of  the  record. 
JVM  and  o&ers  v.  Pell  and  others,  1  Paige, 
664. 
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1947.  Mitr^  where  it  is  broogbt  npon  the 
diflcoTery  of  new  matter.     Ibid. 

1948.  Where  a  wbpana  waa  taken  out  npon 
a  bill  of  reyiewy  and  a  bona  fidt  attempt  made 
to  aerre  it  within  ^yt  years  from  the  entr^r  of 
the  original  decree ;  it  was  held  to  be  a  sufficient 
commencement  of  the  suit,  although  thetubpama 
waa  not  in  fact  senred  within  the  time  allowed 
by  law  for  appealing  from  the  decree.    Jbid, 

1949.  On  Bling^  a  bill  of  reyiew,  a  deposit 
must  be  made  with  the  register  of  the  same 
amount  which  ia  required  on  an  appeal.    Ibid, 

1960.  Where  the  solicitor  for  the  complainant 
acted  under  a  mistake  as  to  the  practice,  he  was 
allowed,  after  the  commencement  of  the  suit^  to 
make  the  deposit  nut^  pro  tune.    Ibid. 

1951.  In  no  case  is  the  complainant  in  the 
original  suit  compiled  to  stav  proceedings 
therein  upon  the  fifing  of  a  Croaa  bill,  except  by 
a  special  order  of  the  Court.  White  t.  Buloid 
ana  others^  2  P^ige,  164. 

1963.  If  the  complainant  ia  the  crtws  bill 
wishes  to  stay  proceedings  in  the  original  suit, 
the  cross  bill  should  be  fied  on  oath,  and  a  cer- 
tificate of  counsel  should  be  obtained,  stating 
that  he  belicTes  a  stay  of  proceedings  in  the 
original  auit  to  be  necessary  for  the  attainment 
of  justice  in  the  cause,  and  that  the  crosa  bill  is 
•not  intended  for  delay.    Ibid* 

1963.  Notice  cf  the  application  for  an  order 
to  stsT  the  proceedings  in  the  original  cause 
should  be  given  to  the  adverse  party.    Ibid, 

1964.'  It  is  not  a  matter  of  coniae  to  stay  the 
proceedings  in  the  original  auit  in  any  ease, 
unless  the  defendant  in  the  cross  ImU  is  in  con- 
tempt for  not  anawerinr.    Ibid, 

1965.  If  the  cross  biU  is  not  filed  before  or  at 
the  time  of  answering  in  the  original  suit,  the 
delay  must  be  accounted  for,  or  the  proceedings 
will  not  be  stayed.    Ibid. 

1966.  It  is  nor  too  late  to  file  a  cross  bill  after 
the  proofs  in  the  original  suit  are  closed,  if  the 
complainant  in  the  cross  bill  is  willing  to  go  to 
a  hearing  on  bill  and  answer  as  to  the  cross 
suit.    Ibid. 

1957.  If  a  defendant  is  absent  from  home, 
and  no  person  can  be  found  at  his  place  of 
abode,  a  subpoena  may  be  served  at  his  store  or 
place  of  business,  by  delivering  tlie  same  to 
his  clerk  or  servant.  Smith  v,  Parker  2  Paige, 
298. 

1968.  In  ordinary  cases  the  defendant  is  not 
entitled  to  notice  of  the  application  for  leave  to 
file  a  supplemental  bill.  Notice  of  the  motion 
is  necessary  only  where  the  complainant  asks 
for  a  preliminary  injunction,  or  some  other  spe- 
cial relief,  upon  the  matter  of  the  supplemental 
bill,  previous  to  the  tifne  for  the  appearance  of 
the  defendant,  Laiorenee  v.  BoUon^  3  Paige, 
894. 

1969.  If  a  party  to  the  original  bill  does  not 
Voluntarily  appear  to  a  supplemental  bill  or  bill 
of  revivor,  the  complainant  must  proceed  by 
mbpcttha  to  obtain  his  Appearance  to  the  same. 
iWrf. 

1960.  Where  the  eomplainani,  instead  of 
taking  out  a  mtbpoBna  on  a  supplemental  bill, 
entered  an  order  that  the  defendants  answer  the 
same  within  forty  days,  and  the  defendants 
thereupon  applied  for  and  obtained  an  order  for 


further  time  to  answer;  it  was  heU  that  they 
had  waived  the  irregularity.    Ibid. 

1961.  Upon  a  mere  amendment  of  the  eom- 
plainant'a  oill,  no  new  subpttna  is  necessary, 
except  to  bring  in  new  defendanta  who  are  made 
parties  by  the  amendment.    Ibid. 

1962.  If  the  complainant  in  a  mortgage  case 
unnecessarily  sets  out  the  rights  of  ihe  several 
defendants  at  length,  his  bill  may  be  excepted 
to  for  impertineaoe ;  and  if  not  excepted  to,  the 
extra  costs  occasioned  bj  the  insertion  of  sueii 
unnecessary  atatements  in  the  bill  will  be  dis- 
allowed on  taxation.  Union  Ine,  Of.  v.  Van 
McnmelaeTf  4  Paige,  Q6. 

1963.  And  where  the  complaifiant  in  sock 
cases  so  misstates  the  rights  of  a  defendant  as 
to  render  it  necessary  for  him  to  put  in  an  an- 
swer to  protect  his  rights,  the  eompbdoaat  may 
be  personally  charged  with  the  eztva  costs  oc- 
casioned thereby.    Ibid. 

1964.  A  supplemental  bHl.  eaanot  be  filed 
without  a  previous  order  of  the  Court  giving 
permission ;  bat  such  order  may  be  ffraiiied  oa 
an  ex  parte  application.  Eager  ana  others  v. 
Price  and  athcre^  2  Paige,  333. 

1966.  Where  an  injunction  is  asked  for  on  a 
supplemental  bill,  a  copy  of  the  bill  is  usaally 
served  on  the  party,  if  be  haa  appeared  in  the 
cause,  togetlier  with  a  notice  of  tne  application; 
.and  if  the  Court  makes  an  order  for  the  injunc- 
tion, leave  to  file  the  bill  ia  necessarily  implied 
in  such  order.    Ibid. 

1966.  On  an  ez  parte  application  to  file  a 
aupplementftl  bill,  the  Court  only  cxanunes  the 
question  so  far  as  to  see  that  the  privilege  is 
not  abused  for  the  purposes  of  delay  and  vexa- 
tion to  the  defendant.    Ibid, 

1967^  A  creditor's  bill  cannot  he  filed  until 
after  the  return  day  of  the  execution  issued  upon 
the  complainant's  judgment,  altliongh  the  exe- 
cution should  be  actually  returned  before  that 
time.     Cttuidy  v.  Mtaeham^  3  Paige,  .311. 

1968.  The  complainant  must  atate  in  his  bill 
the  issuing  of  the  executioni  the  time  it  was  nv 
tumable,  and  the  actual  return  of  the  aheriff 
thereon.    Ibid. 

1969.  The  aervice  of  a  eubpetna  upon  ad^ 
fendant  in  another  state  or  eonntry  is  megular, 
and  no  proceedings  can  be  founded  thereon,  un- 
less the  defendant  voluntarily  appears,  or  stipo* 
latea  in  writing  to  accept  such  service  as  legu- 
lar.     Dunn  v.  Dunn^  4  Paige,  496. 

1 970.  Where  an  injunction  is  ^nted  ex  parte 
open  the.  filing  of  the  bill,  it  is  irregular  for 
the  complainant  to  aerve  die  injunction  upon 
the  defendsnt,  without  servinghim  with  a  cs^ 
nana  to  appear  end  answer.  But  such  irre^ 
larity  is  waived  by  the  defendant'a  voluntarily 
appearing  and  answering  the  bill,  Parhtr  v. 
Wiltiame,  4  Paige,  439. 

1971.  An  injunction  should,  upon  its  ftce, 
contain  sufficient  to  apprise  the  party  upon 
whom  it  is  served  what  he  is  restrained  from 
doing,  without  the  necessity  of  his  resorting  to 
the  complainant's  bill  to  ascertain  what  the  in- 
junction means.  SulHvan  ir.Judahf  4  Paigi^ 
444. 

1972.  Papers  used  upon  an  application  for  a 
writ  of  assistance  and  tor  other  relief,  where  n 
decree  had  directed  a  reconvejance  of  aa  estate 
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and  possession  to  be  given,  aad  which  were 
lefused.     Detaueene  v.  Oewtuune^  1  Edw.  372. 

1973.  Writs  oi,9uhp(£na  and  injunction  can 
be  senred  during  the  ds^s  of  holding  the  election 
for  charter  officers,  ^f  heeler  v.  BartUUj  1  Edw. 
323. 

1974.  Where  a  copy  of  asu&pccfui  to  appear 
and  answer  ia,  as  to.the  return  day  and  month, 
served  in  blank,  it  is  not  a  good  eerrice,  and 
proceedings  under  it  will  be  set  aside.  .  Jirden 
V.  WMen,  I  Kdw.  631. 

1975.  Copies  of  pleadings  senred  on  the 
adreise  party  should  be  perfect  copies  of  the 
original  plesdings  on  file,  including  the  signa- 
ture of  counsel,  the  juriUi  &c.  IbiUlejohn  v. 
Jfimn,  3  Paige,  280. 

1976.  A  party  has  >  right  to  presume  that 
the  pleadinff  senred  on  him  is  a  correct  eopy  of 
the  one  filed ;  and  Where  the  copy  of  an  answer 
seired  contains  neither  the  signature  of  solicitor 
or  ooansel,  or  if  it  has  no  jurat  ^annexed,  the 
complainant  may  apply  to  take  the  answer  ofi" 
the  files  for  irregulantv.    Ihid* 

1977.  But  where  the  answer  actually  filed 
was  correct,  the  defendant  was  allowed  to  serve 
a  perfect  copy  thereof,  upon  payment  of  the 
costs  occasioned  by  the  irresularit]^..    Ihid^ 

1978.  W^here  pleadings,  depositions,  reports, 
or  decrees  do  not  contain  mor^  than  a  single 
pa^  they  do  not  come  within  the  95th  rule,  re- 
quiring them  to  be  paged.  The  People  v.  Elmer ^ 
2  Paige,  85. 

1979.  In  a  doubtful  case  the  Courf  may 
direct  notice  of  the  application  to  be  siven  to 
the  defendants  who  hare  appeared.    loid, 

1980.  In  the  Court  of  Chancery,  the  registers 
and  clerks  are  not  authorized -to  issue  any  pro- 
cess in  blank,  to  be  filled  up  by  the  Solici- 
tor; except  process  to  appear  and  answer  to 
bins,  and  process  to  compel  the  attendance  of 
witnesses.     Merrill  r,  Thwneend^  5  Paige,  80. 

1981.  Pfocess  should  be  tested  on  the  day  on 
which  it  is  sealed  by  the  register  or  clerk  in 
Chancery ;  and  if  not  served  before  the  return 
day,  an  ilieu  should  be  procured  pn  the  filing  of 
the  same,  with  the  sheriff's  return;  or  new 
process  may  be  obtained,  upon  the  affidavit  of 
the  soticitor  that  the  former  process  has  not 
been  used  or  executed.    Ibid, 

1982.  The  solicitor  has  no  authority  to  alter 
the  test  of  an  execution  in  the  Court  of  Chan- 
eery.     /oto. 

1983.  It  is  irregular  to  make  any  process 
retomable  on  Sunday.  And  when  the  com- 
plainant made  his  eubpaana  returnable  on  that 
day,  and  afterwards  took  out  an  attachment 
thereon  against  the  defendant  for  not  appearing, 
the  Court  set  aside  the  attachment  as  irregular. 
Gould  T.  spencer,  5  Paige,  541. 

B.  Jppearanee. 

1984.  If  the  complainant  proceeds  to  compel 
an  smswer,  he  neea  not  take  an  order  for  the 
defendant  to  appear,  under  the  115th  general 
rule.     Browneon  v.  Reynolde^  1  Hopk.  416. 

1985.  Where  a  bill  is  filed  against  husband 
and  wife,  the  husband  is  bound  to  enter  a  joint 
appearance,  and  put  in  a  joint  answer  for  both. 
Ijtavitl  T.  Cruger  and  wife^  1  Paige,  421. 

1986.  But  if  the  wife  refuses  to  join  in  an 
YoL.  m.  92 


answer  or  a  plea,  the  husband  will  be'permitted 
to  put  in  either  separately.    Ibid* 

1987.  The  service  of  a  tubpama  upon  the 
wife  is  only  necessary  where  the  proceeding  is 
aeainst  her  in  respect  to  her  separate  estate. 

1988.  An  order  for  the  appearance  of  a  non- 
resident infiuit  defendant  must  be  obtained  and 
published,  or  served,  in  the  same  manner  as  in 
the  case  of'  adult  defendants.  The  Ontario 
Bank  y.  Strong  and  of  hen,  2  Paige,  301. 

1989.  And  if  the  infant  does  not  appear  by 
guardian  within  twenty  days  aAer  the  eocpira- 
tion  of  the  time  limited  in  the  order,  the  com- 
plainant may  apply,  to  the  Court  to  appoint  a 
guardian  ad  Uiem^  to  appear. and  answer  for 
such  infant.    Ibid. 

1990.  Where  the  Court  of  Chancery  has 
jurisdiction  of  the  subject-matter  of  the  suit, 
if  a  defendant  who  is  beyond  the  limits  of  the 
state  consents  to  waive  the  irregularity  of  the 
service  of  the  eubpana  by  a  voluntary  appear- 
ance, or  by  an  agreement  in  writing  to  accept 
the  seryiceof  the  8ubpa:na  upon  him  as  re^lar, 
he  cannot  afterwards  object  to  the  regulanty  of 
proceedings  against  him  founded  upon  such 
service.    Ihinn  t.  Dunn,  4  Paige,  425. 

1991.  A  party  who  appears  in  person,  and 
who  is  not  an  officer  of  the  Court,  has  no  right 
to  costs.  Verplank  v.  McrtantiU  Insurance 
Company,  1  Edw.  46., 

1992.  A  non-resident  defend^t  is  entitled  to 
the  whole  of  the  time  which  is  fixed  upon  by 
the  statute  wherein  to  appear,  notwithstanding 
a  copy  of  the  order  for  his  appearance  be  per- 
somuly  served  upon  him,  pursuant  to  the  124th 
sec.  2  R.  S.  186.  The  service  only  saves  ad- 
vertising.   jOomelly.  Watson,,!  Edw.  82. 

C.  Removal  of  a  cause  into  (he  Circuit  Qmrt  <f 

the  United  States. 

1993.  A  suit  in  a  state  Court  will  not  be  r<^ 
moved  into  the  Circuit  Court  of  the  United 
States,  unless  the  latter  Coort  has  jurisdiction 
of  the  subiec^matter  of  the  suit,  and  has  the 
power  of  doing  substantia]  justice  between  the 
parties.     Rogers  y.  Rogers,  1  Paige,  183. 

1994.  Where  N.  R.  commenced  suits  at  law 
in  the  Superior  Court  of  the  city  of  New  York 
against  H.  R.,  and  H.  R.  filed  a  bill  in  Chan- 
cery to  obtain  an  injunction  restraining  the  pro- 
ceedings at  law ;  it  was  held,  that  the  suit  in 
Cbancenr  could  not  be  removed  into.ihe  Circuit 
Court  of  the  United  States,  inasmuch*  as  such 
removal  would  leave  H.  R.  without  remedy; 
the  Circuit  Court  of  the  United  States  having 
no  power  to  restrain  the  proceedings  at  law. 

D.  Mbiiona,'  petitions,    affidavits,    notices,  and 

orders, 

1995.  Petitions  must  be  sworn  to.  Jnony- 
mou3,  I  Hopk.  101. 

1996.  On  a  motion  to  dissolve  an  injunction 
upon  answer,  exceptions  filed  are  no  objection 
to  the  motion,  unless  they  affect  the  answer  in 
points  relating  to  the  grounds  of  the  injunction. 
Doe  V.  Roe,  1  Ilopk.  276. 

1997.  Although  a  petition  to  sell  infants* 
real  estate  sets  forth  their  inability  to  procure 
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secnrity,  snd  a  master's  certificate  is  to  the  same 
efiecty  yet  the  Court  cannot  dispense  with  8ar»- 
Hes.    In  the  matter  if  Tkome,  I  Edw.  507. 

1998.  Notice  of  motion,  under  the  53d  general 
Tule,  may  be  four  days,  one  exelusire  and  the 
other  inclusive.  Jhnngi  ▼.  Bumpkrtjp^  1  Hopk. 
364. 

1999.  Issue  directed  in  a  testamentary  cause 
under  special  circumstances,  to  trr  the  sanity 
of  the  testjitor.  Vandtrhtydtn  r.  Atidy  I  Hopk. 
406. 

2000.  Where  an  ofder  had  been  obtained,  on 
an  €x  parte  application,  that  the  complainant  be 
admitted  to  prosecute  in  forma  paaperU^  the 
same  was  vacated  with  costs,  hnard  v.  Ov- 
xeaax^  1  Paige,  39. 

2001.  A  jnotion  to  dismiss  a  bill  for  want  of 
prosecution  can  only  be  made  where  there  are 
other  defendants  against  whom  the  ^ause  is  not 
in  readiness  for  a  hearing,  in  consequence  of  the 
neglect  of  the  complainant  to  expedite  iStke  pro- 
ceedings against  them.  Whitney  v.  The  Mayor, 
f-e.  of  New  York,  I  Paige,  548. 

2003.  Where  both  pvttes  have  the  right  to 
bring  the  cause  to  a  hearing,  a  motion  to  dis- 
miss the  bill  for  want  of  prosecution  is  irregur 
,lar.    Ibid, 

2003.  Where  only  a  part  of  the  mone^  se- 
cured by  a  mortgage  is  due,  and  the  bill  is 
taken  as  confessed,  the  referenetf  to  ascertain 
whether  the  premises  can  be  sold  in  parcels  is 
a  common  order.  JEveritt  v.  Hx^fman  andcthen^ 
1  Paige,  648. 

20(M.  An  order  to  examine  a  complainant  as 
to  any  pajrment  received  by  him,  where  the 
defendant  is  either  absent,  concealed,  or  a  non- 
resident, is  a  common  order;  but  an  order  for 
leave  to  examine  a  complainant  in  his  own 
^vour  can  only  be  obtained  on  a  special  appli- 
cation.   Southtviek  v.  Fan  Buteum  and  wur$^ 

1  Paige,  668. 

2005.  After  both  the  original  and  cross  suits 
are  at  issue,  or  in  a  situation  to  be  heard,  the 
complainant  in  the  cross  suit  may  have  an  order 
that  they  be  heard  together.  Prhiie  r.  Buloid 
and  otken,  2  Paige,  164. 

2006.  But  the  delay  of  the  complainant  in 
the  cross  suit  will  not  be  permitted  to  delay  the 
hearing  of  the  original  cause.    Ibid. 

2007.  Where  an  order  to  stay  the  proceed- 
ings in  a  cause  pending  in  this  Court  is  proper, 
the  narty  must  anplv  to  the  Court  upon  petition. 
Dyekman  and  Wdkain  v.  Kemochan  and  othen^ 

2  Paige,  26. 

2008.  An  affidavit  to  set  aside  proceedings 
for  irregularity  should  be  made  either  bv  the 
party  or  his  solicitor.  The  affidavit  of  the 
counsel  is  not  sufficient,  unless  an  excuse  is 
shown  for  dispensing  with  the  affidavit  of  tibe 
party  or  the  solicitor*  The  Feapk  v.  Spalding^ 
2  Paige,  326. 

2009.  An  affidavit  maybe  sworn  to  before 
any  proper  officer,  although  he  is  counsel  for 
one  of  the  parties,  or  is  a  partner  of  the  solicitor 
in  the  cause.    Ibid. 

2010.  The  rule  prohibiting  the  solicitor  or 
nttomey  of  the  parT^  from  taking  the  affidavit 
is  confined  to  the  solicitor  or  attorney  on  recoid. 
Ibid. 

2011.  The  provision  of  the  revised  statutes  | 


prohibiting  a  master  from  aedng  as  vuk  iat 
cause  in  wliich  he  is  counsel,  does  not  extend 
to  the  mei^  taking  of  an  affidavit.    Ibid. 

2012.  After  a  ffeneral  order  for  further  timfl 
to  answer,  the  £fendant- cannot  put  io  a  de- 
murrer, except  on  special  leave  by  the  Court; 
and  if  he  put  in  su^  demnirer  withoat  leaTe, 
it  will  be  ordered  to  be  taken  off  the  fi]ss  for  i^ 
regularity,   ^urratf  v.  Ann^tenup,  2  Paige,  331. 

2013.  The  125th  rule  does  not  amhoriieUie 
vice-chancellor  or  master  to  grant  a  chamber 
order,  kj^vig  the  defendant  further  time  to  de- 
mur. To  obtain  such  an  order,  the  apDltcatioo 
mhst  be  made  to  the  Court,  and  the  order  maet 
be  entered  with  the  renter  or  clerk.    Ibid, 

JS014.  If  the  complainant  prima  facie  wodd 
be  chMveable  with  costs  if  the  snit  was  diwided 
against  nim  at  the  hearing,  the  Coort  will  aot, 
on  a  motion  to  dismiss  the  bill,  examine  the 
whole  merits  of  the  cause  merely  to  aseertahi 
whether  there  are  anv  equitable  ciieumataoeea 
which  miffht  excuse  him  from  the  paymeat  of 
costs.    Hamtker^ley  v.  Barker^  2  Pai^  37S. 

2015.  The  rule  requiring  an  affidavit  of  regu- 
larity on  bills  tidien  as  confessed  appUee  to 
mortgage 'Cases  only.  The  affidatit  k  proper, 
however,  in  other  cases  of  bills  taken  aaeen- 
fessed  under  the  revised  statutes,  to  enable  the 
Court  to  ascertain  whether  thedefendasti  faiTO 
been  personally  served  with  process,  or  whedier 
ikkej  are  proceeded  sf^nst  asabsentees;  and  a 
short  affidavit  for  this  purpose,  not  exoeediof 
two  (NT  three  fdios,  may  oe  allowed  ontaxatioR, 
if  it  has  been  actually  made  and  used.  Bogtn 
V.  Rogers^  2  Ptige,  460. 

2016.  A  defendant  ma^  0ve  notice  if  an  ai)- 
plication  to  dissolve  an  mjunction  immediatefj 
upon  the  service  of  his  answer,  without  waitii^ 
the  ten  days  allowed  to  the  complainant  to  ex- 
cept ;  but  if  exceptions  are  duly  served  within 
the  time  prescribed  b^  Uie  rule,  it  will  be  n 
answer  to  the  application.  Satterlee  v.  Bargee, 
3  Paige,  142. 

2017.  But  a  parity  is  not  at  liberty  to  gii^ 
notice  of  an  application  to  dissolve  the  injane- 
tion  for  a  time  whidi  is  within  the  ten  dajt 
allowed,  by  the  38th  rule,  for  excepting  to  the 
answer,    ibid, 

2018.  A  special  order  entered  under  the 
direction  of  the  Court,  although  in  violation  of 
one  of  its  standing  rules,  cannot  be  diaregaideo 
by  the  parties,  or  the  officers  of  the  Court,  16 
long  as  it  remains  in  force.  Osgood  Y.Jcdith 
3  Paige,  195. 

2019.  A  party  is  not  compelled  to  disregaid 
an  order  of  course,  which  has  been  irrepilarlj 
entered  by  the  adverse  party,  and.  which  the 
latter  refuses  to  wuve ;  but  he  may  apply  to  the 
Court  to  discharge  the  same,  and  in  the  mean 
time  may  suspend  prcoeedtnga  which  are  iocoo* 
sistent  with  such  order.    Ibtd. 

2020.  Where  the  defendant  neglects  to  ap- 
pear and  oppose  a  motion  for  an  oraer  directing 
nim  to  deliver  certain  articles  to  the  master,  he 
cannot  afterwards  resist  a  motion  for  an  attadi* 
meat  against  him  for  his  non-compliaaee  with 
the  order,  by  showing  that  such  order  ought  not 
to  have  b^n  made,  ffigbee  v.  JBdgarton,  3 
Paige,  253.     . 

2021.  His  proper  courset  where  the  order  if 
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improper^  or  hna  beea  obtained  through  inad- 
vertence or  nuBtake,  is  to  apply  to  open  the 
motion,  or  to  vacate  the  order.    Ibid* 

9023.  Where  a  default  has  been  entered  con- 
trary to  a  verbal  agreement  entered  into  between 
the  •olicitora  for  the  respective  parties,  the 
Court  cannot  take  such  agreement  into  con-* 
sideratioo  in  deciding  upon  the  regularity  of  the 
default,  if  the  objection  is  insisted  upon,  that 
the  agieement  was  not  in  writiq^^  or  in  con- 
formity to  the  121st  rule*  Wager  v.  Sitekki  3 
Paifve,  407. 

2033.  The  Court  will,  howler,  take  into  con- 
sideration the  laec  that  Ae  solicitor  relied  upon 
soch  vOTbal  agreement,  when  that  &ct  is  set  up 
merely  as  an  excusst  to  enable  the  plHty  to 
have  the  default  set  aside  Upon  the  merits,  and 
upon  the  ttsual  tenn%    Ibid,' 

3034.  Upon  a  motion  made  to  dissolve  an  in- 
junction upon  bUl  and  answer,  every  allegation 
positively  sworn  to  hk  the  bill,  and  not  sub- 
stantially denied  in  the  answer  upon  the  defend- 
ant's own  knowledge,  must  be  taken  as  true. 
Grmjfen^  V.  Cbrler,  3  Paige,  431. 

303^  If  an  oid^  overruling  a  demurrer  is 
Bot  appealed  from  within  &e  time  limited  for 
appealing  from  an  interlocutory  order,  that  dr- 
der  must  stand,  and  the  defendant  must  pay  the 
coats  of  the  argnmeat  of  the  demurrer,  although 
he  soeeeeds  in  an  appeal  from  the  fimd  decree 
involving  the  same  question  which  was  raised 
by  the  denuuien  2ea/-v.  Woodmorth^  2  Paige, 
470. 

3036.  Where  die  ddendant  has  obtained  an 
•rder  to  disaolve  an  injunction  by  the  ded^ult 
of  the  adverse  par^,  alter  due  notice  of  the  ap- 
plication, tiie  Court  will  not  vacate  such  order 
BMiely  to  enable  the  complainant  to  interpose  a 
technical  objection  whica  does  not .  go  to  the 
ments  of  the  application.  ChampHn  v.  May  or ^ 
ir€.  nfyvmYork,  3  Paige,  573. 

3037.  Neither  party  can  have  any- benefit 
iron  a  decision  or  the  Court,  until  the  order 
upon  such  decision  is  drawn  up  and  perfected ; 
and  where  it  is  material  to  either  party,  the  cap- 
tion or  date  ahenld  be  made  to  correspond  with 
the  time  of  the  actual  entry  of  the  order.  Whit' 
mty  r.Btlitn,  4  Paige,  140. 

3026.  Where  th6  party  who  is  entitled  to 
draw  np  the  order  enters  it  as  of  the  time  the  de- 
cision of  the  Court  was  pronounced,  he  cannot 
afterwards  object  thM  it  Was  not  actually  enter- 
ed at  that  time*    Ibid, 

3039.  If  the  party  entitled  to  dnw  up  the 
Older  on  a  decision  of  the  Court  neglects  to  do 
so  for  twenty-lbttr  hours  after  the  decision  is 
pronooneed,  ant  other  partv  interested  in  the 
entry  of  the  order  may  apply  to  the  register  or 
assistant  register,  at.  the  place  where  the  deci- 
siofi  was  made^  to  draw,  up  and  enter  the  order 
in  eoslbrmtty  with  the  decision  -of  the  Court. 
ibid. 

2030.  Where  an  order  is  speoial  in  its  pro- 
visions, the  party-entitled  to  araw  up  the  same 
shoald  submit  a  copy  thereof  to  tne  adverse 
party,  that  he  ma^  propose  amendments  thereto, 
oelbre  it  is  submitted  to  the  register  to  be  set- 
tled and  entered.    Ibid* 

3031.  Where  a  warn,  of  money  is  paid  into 
Conit  while  the  rait  is  pending  before  the  ehaa« 


cellor,  and  the  cause  is  subsequent!  v  referred  to  a 
vice-chancellor  to  hear  and  decide  the  same, 
the  party  in  whose  favour,  the  decision  is  made 
must,  for  the  purpose  of  obtsdning  ihe  fund,  ob- 
tain an  order  irom  the  chan,3elIor,  that  the  regu- 
lar or  assistant  register  pay  over  the  fund,  in 
conformitY  with  the  decree  of  the  vice-chan- 
cellor.    Cilv  Bank  v.  Bangs,  4  Paige,  285. 

2033.  Wh^e  a  party  seeks  to  set  aside  the 
proceedings  of  his  adversary  for  an  irregularity 
which  is  merely  technical,  he  must  make  his 
application  for  that  purpose  the  first  opportunity. 
Hari  v.  Smali^  4  Paige,  2S8. 

3033.  If  a  solicitor,  after  notice  of  a  irregu- 
larity, takes  any  steps  in  the  cause,  or  lies  oy 
and  suffers  his  adversary  to  proceed  therein,  un- 
der a  belief  that  his  proceedmgs  are  regular,  the 
Court  will  not  interfere  to  correct  the  irregu- 
larity, if  it  is  merely  technical. .  Ibid* 

3034.  If  the  complainant  makes  oath  that  a 
dlscovexy  from  the  defendant  is  necessary,  he  is 
entitled  to  an  order  that  the  .defendant  answer 
the  bill,  or  be  attached ;  and  the  Court  will  not, 
in  any  stage  of  the  .suit,  inquire  whether  a  dis- 
covery is  necessary.  But  if  the  complainant 
abuses  the  power  to  compel  an  answer  from  the 
defendant  under  the  34th  rule,  the  Court  will 
take  it  Into  coosideration  in  deciding  the  ques- 
tion as  to  the  general  costs  of  the  cause.  Slaf' 
ford  v.  Brounty  4  Paise,  360, 

3036.  The  order  that  the  defendant  answer 
in  forty  days,  or  that  he  be  attached,  should  be 
served  on  his  solicitor,  when  he  has.  appeared 
by  a  sc^icitor ;  and  it  is  not  necessary  that  it 
should  be  served  on  the  defendant  personally. 
Ibid. 

3036.  An  application  to  set  aside  proceedings 
for  a  mere  technics  irregularity  must  be  made 
ths  first  opportunity.  Parker  v.  WilUatM^  4 
Paige,  439. 

3037.  Where  exceptions  to  the  answer  for  in- 
sufficiency are  put  in  within  the  time  prescribed 
by  the  38th  rule,  a  motion  to  dissolve  the  in- 
junction upon  bill  and  answer  cannot  he  made 
until  the  expiration  of  the  time  for  procuring  the 
master^s  report  oo  the  exceptions.    Ibid* 

3038.  An  order  or  decree  by  consent  cannot 
be  modified  or  varied  in  an  essential  part,  with- 
out the  assent  of  both  parties  to  the  same.  Ltiteh 
Y^CumpgUm^  4  Paige,  476. 

3039..  Although  an  order  or  decree  has  been 
entered  by  consent,  the  Court,  upon  the  applica- 
tion of  either  party,  may  give  such  fbrther 
directions  as  shall  become  necessary  for  the 
purpose  of  carrying  the  order  or  decree  into 
effect,'  according  to.  the  spirit  of  intent.    Ibid. 

2040.  Where  an  order  was  made  by  the 
Court,  directing  a  party  to  deposit  a  paper  in  his 
possession  with  the  master  forthwith,  held,  that 
the  order  must  be  complied  with  immediately, 
or  within  a  reasonable  time  af^r  notice  of  the 
order;  and  that  the  party  was  not  entitled  to 
twenty-four  hours'  after  service  of  the  order  to 
comply  therewith.  The.  People  v.  Brower,  4 
Paige,  405.    . 

2041.  Where  the  complainant  waives  an  an- 
swer on  oath,  and  relies  upon  the  afildavits  of 
third  persons  annexed  to  his  bill,  to  sustain  an 
injunction  in  opposition  to  the  defendant's  an- 
swM*  on  oath  denying  the  equity  ef  the  bill ; 
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the  defendant,  upon  an  applieation  to  disaolve 
the  injunction,  may  also  read  the  affidayita  of 
third  persona  in  support  of  his  answer.  Haighi 
T.  OiM,  4  Paige,  525. 

S043.  If  an  answer  on  oath  has  not  been 
waived  as  to  one  of  the  defendants;  the  comr 
plainants,  upon  an  application  to  dissolve  the  in- 
junction, cannot  be  permitted  to  reed  the  aiB« 
davits  annexed  to  the  bill  for  the  purpose  of  con- 
tradicting the  positive  answer  of  that  defendant 
on  oath.     Ihia.  ' 

2043,  Where  an  infant  defendant,  upon  com- 
ing of  age,  neglects  to  appear  by  a  solicitor  in 
the  place  of  his  guardian,  the  complainant  must 
apply  for  an  order  that  he  appoint  a  solicitor;  as 
in  cases  of  the  death  or  removal  of  the  solicitor 
of  a  party.     Campbell  v.-  B^nvnty  5  Paige,  34. 

2044.  Where  a  party  is  relieved  agrainst  an 
order  or  decree  regular!]^  obtained  against  him 
bv  the  adverse  party,  upon  certain  terms  or  con- 
ditions specifiea  by  the  chancellor  in  his  deci- 
sion, it  is  the  duty  of  the  party  applying  for  such 
relief  to  draw  up  and  ei\ter  the  order  granting 
the  same  without  any  unreasonable  delay ;  and 
if  he  neglects  to  do  so,  the  adverse  party,  upon 
filing  an  affidavit  showing  such  neglect,  and 
that  the  terms  upon  which  the  Court  directed 
such  relief  to  be  granted  have  not  been  com- 
plied with,  may  proceed  to  cany  into  effect  the 
original  order  or  decree,  without  entering  an  or- 
der upon  the  application  to  be  relieved  against 
it     airman  v.  Tredwellj  5  Paige,  89. 

9045.  A  chamber  order,  under  the  135th  rule, 
allowing  further  time  to  file  exceptions  to  an 
answer,  does  not  extend  the  time  within  which 
exceptions  must  be  filed  to  prevent  an  applica- 
tion to  dissolve  ah  injunction.  Wakeman  y. 
Gillapy,  5  Paige,  113. 

9046.  An  extension  of  the  time  re<}ttired  by 
the  38th  rule,  within  which  exceptions  must  be 
filed  to  prevent  an  application  for  the  dissolution 
of  an  injunction,  can  only  be  obtained  upon  a 
flfpecial  application  to  the  Court,  and  on  doe 
notice  to  the  adverse  p«ly.    Ibid. 

9047.  Where  a  bill  is  filed  against  a  solicitor 
Gf  other  officer  of  the  Court,  if  he  neglects  to 
enter  his  appearance,  he  will  not  be  entitled  to 
senrice  of  notices  and  other  papers  in  the  cause 
upon  him  or  his  agent  But  after  he  has  ap- 
peared in  the  suit,  he  will  be  entitled  to  notice 
oif  the  hearing,  and  of  the  subsequent  proceed- 
ings, although  he  permits  the  bill  to  be  taken  as 
confessed  against  him.  Welk  v.  Orugn^  5 
Paige,  164. 

9048.  It  is  not  a  matter  of  conrs^  in  the  Court 
of  Chancery  to  set  aside  an  order  taking  the 
bill  as  confessed  merely  upon  an  affidavit  of 
merits,  even  before  a  decree  in  the  cause,  and 
where  a  final  decree  has  been  entered ;  if  the  de- 
fendant applies  to  set  aside  his  default  and  open 
the  decree,  he  must,  upon  the  motion,  ]>rodnce 
the  answer  he  proposes  to  put  in,  so  that  the 
Court  may  be  satisfied  as  to  the  sufficiency 
thereof,  and  be  apprized  of  the  nature  of  Uie  de- 
fence.   Ibid. 

.  9049.  Where  a  party  obtains  ail  order  for  re- 
lief from  a  regular  proceeding  against  him  in 
liie  suit,  upon  certain  terms  to  be  perfoitned  by 
him  as  a  condition  of  such  relief,  be  must  seek 
''^  solicitor  of  the  adverse  party,  and  perform, 


or  ofier  to  comply  with  such  tenns,  or  he  will 
lose  the  benefit  of  the  order.    Ibid, 

9050.  An  ex  parte  order  made  under  the  iin- 
m«Hliate  direction  of  the  Court,  although  iireffii- 
larly  obtained,  cannot  be  treated  by  the  advene 
party  as  a  nullity ;  and  a  common  order,  entered 
contrary  to  such  special  order,  and  treating  it 
as  a  nullity^  i»  itself  irregular.  But  if  the 
Court  afterwards  sets  aside  the  special  order, 
leaving  the  common  order  in  full  force^  the  coin* 
mon  order  will  be  made  regular,  by  relation  ai 
of  the  time  when  it  was  entered.  StuiuxU  t. 
Palmer^  5  Paige,  166. 

9051.  Upon  a  motion  to  dissolve  aninjonc- 
tiori,  if  the  complainant  relies  upon  affidaTiti 
annexed  to  the  bill,  under  the  thirty-seventh 
rule  of  the  Court  of  Chancery,  to  contradict 
the>  answer,  the  defendant  has  a  right  to  read  af- 
fidavits, or  other  evidence,  in  support  of  his  an- 
swer.   Brtnm  T.  fftrff,  5  Paige,  935. 

9059.  It  is  competent  for  the  Court,  upoii  the 
mere  examination  of  an  affidavit  er  ether  paper 
read  before  it,  on  a  motion,  to  order  scandaloas 
or  impertinent  matter  contained  in  such  affidavit 
or  paper  to  be  expunged  without  a  reference  to 
a  master,  and  to  charge  the  proper  party  witii 
the  costs.    Fowell  v.  Aane,  5  Paige,  965* 

9053.  A  party  who  makes  an  affidavit  to  op- 
pose a  motion  is  only  anthoiued  to  state  the 
facts,  and  it  is  scandalous  and  impertinent  to 
draw  inferences  or  state  ^k^ments  in  the  affida- 
vit reflecting  upon  the  character  or  impeachiif 
the  motives  of  the  adverse  -party  or  his  solici- 
tor.   Ibid, 

9054.  The  adverse  party  is  entitled  to  notice 
of  taxation  of  costs,  for  the  same  length  of 
time  before  the  day  appointed4br  taxation  as  is 
I'equired  for  the  service  of  a  master's  sammons 
by  the  100th  rule  of  the  Court;  and  a  taxation 
of  the  costs  without  such  notice  is  irregular, 
and  may  be  set  aside*  H<ffman  v.  Skinner,  5 
Paige,  596t 

9055.  Where  the  solicitors  reside  in  the  same 
city  or  town,  two  days'  notice  of  the  taxation 
of  costs  must  be  given.    Ibid, 

9056.  Whether  the  complainant  can  file  * 
supplemental  bill,  or  an  original  bill  in  the  name 
of  a  supplemental  suit,  by  a  new  solicitor,  with- 
out an  order  to  change  the  former  solicitor  on 
record  !  Qtuax.  JPLaren  y.  CA«frier,  5  Paige, 
530. 

9057.  Testimony  takto  in  the  cause  etfinot 
be  read  upon  a  motion  to  dissolve  a^n  injunction. 
Buth  y.  Vandenbergk,  1  Edw.  97. 

9058.  If  there  is  a  fair  and  leason^le  oaes- 
tion  for  the  Court  to  decide,  namely t  whether  a 
contract,  may  not  be  specifically  executed,  an 
injunction  granted  will  be  retained  till  the  bes^ 
ing.     Ibid. 

9059.  The  Court  can  exereise  a  sound  dis- 
cretion in  relation  to  the  amount  of  sceuHty  re- 
quired from  general  guardians  under  the  148th 
rule;  and  therefore' may,  in  cases  where  the  pro- 
perty of  infants  is  very  extensiye,  allow  the  se- 
curity to  be  civen  jin  a  fair  eam  only*  But  in 
such  eases,  the  order  permitting  -the  same  inust 
contain  sufficient  provisions,  ss  to  the  periods 
and  mode  of  accounting,  ^le.,  as  '^ill  protect 
the  estate  and  the  income  of  the  piopeTiy.  /n 
ike  matter  if  Htdgm^  I  Edw.  67. 
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20C0.  In  a  suit  for  a  nullity  of  marriage  on 
account  of  another  wife  Hvin?,  the  affidavit  of 
rptnilarity  of  the  proceedings  is  the  only  affida- 
Tit  necessary ;  the  explanation  as  to  cohabita- 
tion, connivance,  or  tim^,  mentioned  in  the  165th 
rale,  does  not  apply.  BorradaiU  t.  Borradrnk^ 
1  Kdw.  40. 

2061.  A  chamber  order  of  a  vipe-chancellor, 
allowing  further  time  to  answer  under  the  125th 
nile,  nc«d  not  be  entered  in  the  clerk's  office. 
The  serriee  of  a  copy  of  such  chamber  order  is 
sufficient    Byrne  v.  Bomairu^  1  Edw.  318. 

fi.  Jhnending  and  dismimng  the  bill, 

2062.  Where  an  answer  admits  a  valid  and 
si.bslsting-  acrepraent,  though  variant  from  that 
set  forth  m  uie  bill,  the  complainant  will  be  al- 
lowed to  amend  his  bill  as  to  the  terms  of  the 
contract,  so  as  to  conform  it  to  the  admission  of 
the  answer  upon  sneh  terms  as  to  costs  as  the 
chancellor  may  direct.  Wood  v.  Young,  5  Wend. 
820. 

2063.  The  filing  of  a  replication,  after  notice 
fliren  of  a  motion  to  dismiss  the  bill  for  want 
thertytf,  is  good  cause  against  the  motion ;  but 
it  will  only  be  allowed  on  payment  of  costs. 
Gn'fwnld  V.  Inmanj  1  Hopk.  86. 

2064.  Negotiations  between  the  parties  are 
not  sufficient  to  excuse  a  default  in  the  regular 
proceediDgs  of  the  Court,  without  the  express 
agreement.     Bnd, 

^065.  Amendments  to  a  bill,  when  allowed, 
am  alw^B*  considered  as  forming  part  -of  the 
mijinal  bill.  They  refer  to  the  CimA  of  filing 
the  bill,  and  the  defendant  cannot  be  required  to 
answer  any  thin?  which  has  arisen  since  that 
time.  Bwrd  atfS  Sewall  v.  EvertiL  1  Paiee, 
liM.  ^ 

2066.  Facts  which  existed  before  the  filing 
of  the  original  bill  should  be  inserted  therein  by 
vaj  of  amendment.  Candler  v.  PeUiL  1  Pai^e, 
148.  ' 

2067.  Bnt  if  the  original  bill  was  sufficient 
f«r  one  kind  of  relief,  and  facts  afterwards  oc« 
cur  which  entitle  the  complainant  to  other  or 
more  extensive  relief,  he  may  have  such  relief 
Waettin?  oat  the  new  matter,  in  a  supplemental 
bill.    r&d. 

20C9.  An  orifirinal  bill  cannot  be  amended  by 
iBcoTporatittg  therein  any  thing  wbich  arose 
;j!|«eqaent  to  the  commencement  of  the  suit. 
^  should  be  stated  in  a«  supplemental  bill. 
^f^andidhen  v.  HowkU  cBnd  fFett,  1  Paige, 

^069.  All  matters  whicK  arose  previous  to 
^  filiag  of  the  original  bill,  although  disco-. 
^^^  ttlerwards',  should  be  introduced  into  the 
•^^e  by  way  of  amendment,  if  the  cause  is  in 
*  stage  in  which  an  amendment  is  allowable. 

^0.  If  the  cause  has  progressed  so  far  that 

^  ^^aendment  cannot  be  ra^e,  or  if  material 

'^*^  have  occurred  subsequent  to  the  com- 

"^'^^cemenl  of  the  suit,  the  Court  will  give  the 

^^?^JplaiBant  leave  to  file  a  supplemental  bill. 

^^^l.'And  where  sudi  leave  is  ^iven,  the 

^^^  will  permit  other  matters  to  be  introduced 

'"^  (he  sapplemental  bill  which  might  have 


been  incorporated  in  the  original  bill  by  way  of 
amendment.      Ibid. 

2072.  If  the  complainant  wishes  to  compel  the 
defendant  to  state  the  new  matter  set  up  by  way 
of  defence  with  more  particularity,  he  should 
amend  his  bill  and  state  the  matter  by  way  of 
pretences,  and  call  upon  the  defendant  to  answer 
as  to  the  particulars.  Spencer  v.  Fan  Duzen  and 
Jones,  I  Paige,  555. 

2073.  Under  the  general  rule  of  the  Court 
allowing  the  complainant  to  amend  upon  an  in- 
sufficient answer,  he  cannot  amend  by  leaving 
out  the  name  of  the  defendant,  and  thus  dis^ 
continue  the  suit  against  him  without  costs. 
Chase  V.  Dunham  and  others,  1  Paige,  572. 

2074.  A  bill  cannot  be  amended  by  inserting 
therein  facts  known  to  the  complainant  at  the 
time  of  filing  the  bill,  unless  some  eiDcuse  is 
given  for  the  omission.  Whitmarsh  v.  Camjh 
bell  and  others,  2  Paige,  67. 

2075.  When  amendments  are  made  to  a  billy 
if  the  complainant  files  or  serves  an  entire  new 
bilV,  incorporating  therein  as  well  the  original 
matter  as  the  amendments,  he  must  distinctly 
designate  the  amendments  in  the  new  bill. 
The  Bennington  Iron  Company  and  others  V. 
Campbell  and  others,  2  Paige,  159. 

2076.  If  the  amendments  are  not  noted  upon 
the  new  bill,  the  defendant's  solicitor  may  re- 
fuse to  receive  the  copy  of  the  bill  which  in 
eludes -such  amendments.    Jbid^ 

2077.  The  defendant's  solicitor  shouldeither 
decline  receiving  the  amended  bill  where  the 
amendments  are  not  noted  upon  it,  or  he  ahould 
ascertain  what  the  amendments  are,  and  answer 
the  aihendments  only.    Ibid, 

2078.  But  if  this  course  is  not  pursued  b^ 
the  defendant,  the  complainant  can  only  avail 
himself  of  the  objection  by  excepting  to  the  an- 
swer for  impertinence.    Ibid, 

2079.  The  provision  of  the  revised  statutes 
authorizing  the  representatives  of  a  deceased 
complainant  to  amend,  relates  oply  to  such 
amendments  as  the  deceased  party  might  have 
made  if  living ;  and  does  not  authorize  the  in- 
sertion of  any  matters,  by  way  of  amendment, 
which  have  arisen  since  the  filing  of  the  origiou 
bill.     Douglass  v.  Sherman,  2  Paige,  358. 

2080.  It^  by  the  complainant's  own  act  or 

Erocurement,  the  object  of  the  suit  is  defeated, 
e  cannot  be  permitUid  to  discontinue  without 
costs.  Hammersley  and  Dyett  v.  Barker  and 
Chapman^  2  Paige,  372^ 

2081.  The  provision  in  the  revised  statutes 
which  exempts  the  party  dismissing  his  own 
bill  from  costs  in  certain  eases,  only  extends  to 
those  cases  where  prima  facie  he  wonld  not  be 
chargeable  with  costs  on  a  decree  dismissing 
the  bill  at  the  hearing,  as  in  the  case  of  suits 
by  executors  in  right  of  their  testators.    Ibid, 

20d2i  Where  a  party  is  entitled  to  amend  liis 
bill  as  of  course  under  the  rules  of  the  Court, 
he  may  enter  an  order  of  course  to  amend,  and 
it  is  not  necessary  to  set  out  the  amendments  in 
the  order.    Hunt  v.  Holland,  3  Paige,  78. 

2083.  If  a  bill  which  has  been  sworn  to  is 
amended  nnder  the  190th  rule,  and,  as  a  new 
engrossment  of  the  bill  and  amendments,  is  filed, 
the  defendant  is  entitled  to  a  copy  of  the  bill 
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u  originally  filed,  as  well  as  of  the  amended 
bill,  unless  the  amendments  are  particniaiiy  de* 
aigrnated  in  the  copy  of  the  letter  which  is 
aierTed*    Jbid, 

3084.  Upon  the  allowance  of  a  demnrrer 
apon  the  ground  of  a  mere  formal  defect  in' the 
bill,  the  complainant  wiH  be  permitted  to  amend 
his  bill  opon  terms  if  it  appears  that  his  coun- 
sel acted  under  a  mistake.  3PEiwttin  t,  WiUi$, 
S  Paige,  505. 

90&,  Where  there  is  a  mere  foimal  defect 
in  a  bill,  if  the  defendant  does  not  make  this 
objection  by  demurrer,  or  insist  thereon  in  his 
answer,' he  will  be  precluded,  froia  raising  the 
objection  at  the  hearing.    Und. 

9086.  Whera  the  complainant  obtaina  an  or- 
der for  leave  to  amend  his  bill  upon  paymemk 
of  Um  costs  of  the  defendant's  answer,  and  the 
eoats  of  opposing  the  application,  he  is  not  com* 
pelled  to  pay  the  costs  of  the  answer  if  he  elects 
to  procised  without  making  the  proposed  amend- 
ment; but  he  must  in  that  case  pay  the  costs 
of  opposing  the  application  to  amend.  Fan  Ntu 
T.  QuUint^  4  Paige,  65. 

9087.  Where  a  bill  is  dismissed  at  the 
hearing  for  want  of  proper  parties,  it  should  be 
without  prejudice  to  the  right  or -claim  of  the 
complainants  ia  any  future  litigation.  Van 
Eppt  y*  Van  Dtiuen^  4  Paise,  65. 

2668.  Where  the  defendsnl,  either  by  plea, 
demurrer,  or  snswer,  distinctly  takes  the  ob- 
jection of  the  waat  of  proper  parties,  the  com- 
plainant should  at  once  amend-  his  bill  by 
bringing  in  the  aeoessaiy  parties  belbve  any 
further  proceeduiga  are  had  in-,  the  cause. 
Ibid. 

8089;  And  if  he  neglects  to  do  this,  it  will 
be  in  the  discietion  of  Uie  Court  at  the  hearing 
either  to  permit  the  cause  to  stand  trret  upon 
psjment  of  costs,  to  enable  the  complainant  to 
bung  the  proper  parties  before  the  Court,  oc  to 
dismiss  the  bin  with  costs,    idtf. 

3090.  If  the  defendant  doee  not  \ak»  the  ob- 
jection of  the  w^nt  of  proper  parties  until  the 
hearing,  the  complainsnt  will  be  allowed  a  rea- 
sonable time  to  bring  the  proper  parties  before 
the  Court,  eithefe'  by  an  amendment  of  the  origi- 
nal bin  or  by  a  aupplemental  bill;  unless  it 
should  appear  that  tne  necessary  parties  were 
omitted  in  the.  bill  by  the  fraudulent  or  wilful 
omission,  or  the  bad  faith  uif  the  complainant. 
Rid. 

3091.  Where  a  cause  is  at  issue  as  to  one  of 
die  defendants,  by  the  filing,  of  a  replication  to 
his  answer,  and  the  complainant  has  neglected 
ta  proceed  against  the  other  parlies,  so  that 
sucn  defendant  cannot  proceed  to  examine  wit- 
nesses and  dose  the  prooia,  he  may  move  to 
dismiss  the  complainant's  bill  for  want  of  pro- 
secution.    VermiUtfea  v.  OdeiJ,  4  Paige,  131. 

SD99.  Where  the  complainant  files  a  replication 
to  the  answer  after  he  is  apprized  of  ihe  neces- 
sity of  an  amendment  of  his  bill,  he  preeludea 
himself  from  making  such  amendment.    Ibid. 

3093.  In  a  ease  where  a  special  application 
to  the  Court  for  leave  to  make  the  amendment 
is  necessary,  the  complainant  should  obtain  an 
order  to  extend  the  time  for  filing  the  replica- 
tion until  after  the  decision  of  the  Court  upon 
the  application  to  amend.    Ibid. 


3094.  AfWr  the  defendant  has  pot  in  his  an- 
swer on  oath  to  a  bill  in  the  usual  form*  the 
complainant  cannot  amend  bis  bill^  and  include 
in  such  amendments  a  waiver  for  the  answer 
of  the  defendant  on  oath,  so -as  to  dq»rive  him 
of  the  benefit  of  his  answer  ta  the  amendments, 
so  far  as  it  may  be  responsible  to  the^iU.  Bur* 
rsf  V.  Looker  4  P^gei,  337. 

8095.  Where  the  defendant  has  answered 
the  bill  on  oath  before,  any  vraiver,  if  the 
eomplatnant  is  nnwilling  to  reply  upon  an  an- 
swer on  path  to  the  amendnsenta,  hia  only  re- 
medy is  to  dismiss  his  bill,  and  commence  a 
new  auit,  in  which  suit  ha  can  waive  ah  an- 
swer on  oalh.  ,  J[bi4' 

3096.  Where  a  biU  haa  been  filed  for  a  paiw 
ticular  porposef  and  has  been  sworn  to  for  the 
purpose  of  .obtaining  an  injanctian,  which  in- 
junction has  been  dissolved  upen  the  coming 
in  of  an  anawer  denying  the  whola  equity  of 
the  bill,  the  Court  will  not  allow  an  amiend- 
meni,  the  efieet  of  which  will  be  to  change  the 
whole  eharaeter  of  the  litigation.*  Lloj^d  v 
J9mifj<er,  4  .Paiger-537* 

3097.  A  part^,  under  the  privilege  of  amend- 
ing, is  not  to  introduce  matter  which  would 
constitute  a  new  bill.  Farphnk  y.Akmaniik 
In$uranee  Compamy^  1  Edw.  46, 

8098.  Amendments  can  only  be  granted,  when 
the  bill  is  defective  in  parties^  or  U  prayer  for 
relief,  or  in  the  omission  or  mistake  of  a  fact 
or  cirenmalanoe  connected  with:  the  substanoe, 
h^t  not  forming  the  eubstance  itself,  nor  repur- 
nant  thereto.  The  latter  paK  of  this  principTe 
applies  to  all  pleadinga  in  equity.    IbU.  . 

3099.(.  Araandnients  to  pleadmga  whidh  are 
sworn  to  are  allowed  with  great  cantionw   iUA. 

8100.  Material  and  substantive  matter,  and 
statements,  aHegatidDS^  and  charg^  vhidt 
have  been  sworn  to,  esfnnot  be  stnclran  out; 
they  are  to  be  corrected  by  the  addition  of  ex- 
planatory or  supplemental  statements,  or  an 
additional  answer.  This  regulation  holda  sa 
well  in  ordihaiy  sworn  bills  as  in  those  where 
injunctions  are  outstanding.    Ibid. 

31:01.  il  seamt,  that  ([in  a  sworn  billl  the  com 
plainantSy  and  not  their  aolicitor,  ought  to  liave 
sworn  to  the  truth  of  proposed  amendments; 
nko^  that  the  information  upon  which  the  new 
matter  was  founded  had  eome  to  Uieir  know- 
ledge since  the  filing  of  the  original  l^ill.  /btdL 

3108.  If  ^e  complaiiiani  greatly  delays 
urging  on  the  other  defeodantSt.the  one  who 
stands  ready  to  enter  a  rule  to  produce  wiw 
may  move  to  have  the  bill  dispiinifd  as  t»  *''— 


(br  want  of  piosecutidn.    Fermiffyai  v.  OdeU,  I  Edw. 

2103.  Wheia  the  servMO  of  the  mhpmma  \m  been, 
upon  the  wUh  or  sprvant  of  the  defen«iant  at  his  houis 
or  place  of  businew,  the  complainant  moat  proc^eed; 
by  attachment  or  otber  pfoeeaa,  to  eompH  an  appear 
ance,  before  the  bill  can  be  taken  aa  oonfeaaed.  Sow- 
ytr  T.  Sawyfr,  3  Paifo*  363. 

3 1 04.  Accordi  n|;  to  the  pmctioe  of  this  Court,  a  b«ll 
cannot  be  taken  aa  confeasad  upon  a  aubatitotea  aer- 
vice.    /«/f.. 

F;  TVMn^  the  htU  pro  eonl^aaa. 

9104^  When  a  biU  a^ainat  seven!  dsftnduiie 
roakea  an  admiaaion  fiivourable  to  anme.  app.i9*t 
whom  the  bill  ia  taken  pro  ca^e»90,  but  the  admiaaoit 
ie  nnlkvonrabte  as  to  othen,  who  appear  and  tate 
iaaoe  and  disprove  it,  it  Inuat  yei  be  taken  aa  true  ia 
reapect  to  thoae  who  didnet  aaavtar..  Fmttkmy* 
HuU,  9  Cow.  747. 

8105.  A  bUl  snawered  in  part  may  be 
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^M  c«afe8Bed    in   other  parts  not   snsweied. 
IFoncr  v.  UmngtUnh  1  Hopk.  695. 


6.  Pulling  At  phiiUig  to  hU  eieciion. 

9106.  Where  e  suit  was  cominenced  in  this 
Coort  in  conseqnenoe  of  an  inequitable  defence 
interposed  to  a  suit  at  law  for  the  same  cause  of 
action,  the  Conrt  refosed  to  compel'  the  coro- 
plainaat  to  elect  in  which  suit  he  would  pro- 
ceed, as  loner  as  no  attempt  was  made  to  prose- 
cute the  salt  at  law.  Tikofs^non^  Bxeeutor^  t. 
Grttkmmmnd9tker9y  1  Paige,  453. 

3107.  It  is  nndottbtedly  true;  that  at  law,  the 
tender  of  the  deed,  or  offer  to  perfcM'm  specifie- 
ally  after  suit  hrooght  for  non^performanee, 
-would  not  affect  or  t^e  away  the  right  to  pro- 
ceed with  the  soit;  but  the  commencement  of 
na  action  is  not  ipaofaOo  a  deprivation  of  right 
to  go  Into  eqnitj  for  leave  to  perform  the  con- 
tract.    Brmh  ▼.  Fanderbergh^  1  Edw.  91. 

H.  JhumUng  the  atmmtr ;  fiRng  ^nawcTf  er  a 
nqipkmeatal  answir, 

St4KI.  A  defendant  will  not  be  permitted  to 
open  the  pro<^  in  a  cause  in  Chancery  for  the 
purpose  of  roHszamining  a  witness  as  to  a 
usarioas  contract,  and  to  amend  the  answer  so 
as  to  embrace  a  statement  of  such  contract,  un- 
less he  pay,  or  offer  to  pay,  the  money  actually 
lent,  with  the  legal  interest  thereof.  Beaek  v. 
J\ahn  JMfc,  in  eirer,  3  Wend.  673. 

9109.  Ailer  answer  filed,  the  defendant  ob- 
tained an  exemption  of  his  person  from  impri- 
sooment,  under  the  act;  keuLt  that  he  may  file 
m  anpplememal  answer  to  present  this  fact,  and 
that  be  ought  to  state  and  avail-  himself  of  the 
exemptioa  at  the  earliest  day.  Jliwnymout^  1 
Hopk.  87. 

9110.  Where,  In  a  suit  against  twelve  de- 
fendants, an  answer  was  put  in  and  filed,  pur- 
|M>rting  to  be  the  joint  and  sevetal  answers  of 
•11,  bat  was  in  fhct  not  signed  or  sworn  to  by 
one  of  the  defendants;  and  after  a  replication 
was  filad,  proofs  taken,  the  cause  set  down  for 
hearing,  a  motion  for  re-ezamination  of  wit- 
Besaes,  a  denial  of  the  same,  an  appeal  from 
such  decision,  and  a  motion  for  leave  to  file  a 
supplemental  answer,  a  separate  answer  was 
filed*  without  leave  of  the  Court,  by  the  defend- 
ant who  had  not  joined  in  the  original  answer, 
netting  forth  substantially  the  same  defence, 
aalbad  to  be  allowed  to  set  forth  in  the  supple- 
Bieiital  answer;  it  looa  held^  that  the  separate 
answer  was  filed  irregularly,  and  it  was  di- 
rected to  be  taken  off  the  files  of  the  Court. 
7%e  fSJtonBmtkr.Beaeh  and  oihen^  S  Paige,  307. 

9111.  // KeiM,  thst  where  the  parties  agree 
that  an  answer  may  be  pnt  in  without  oath  or 
si«rtoatore,  it  is  of  eourae  ibr  the  Court  so  to 
order.    Ibid, 

31 19.  The  defendant  in  a  anit  in  Chansery  is 
not  entitled  to  a  bill  of  particulars  of  the  oom« 
ptainaat*s  demand  preyious  to  putting  In  his 
answer ;  the  forms  of  the  Court  rendering  a  bill 
of  partlcolars  unnecessary,  (hmeii  v,  JBostwiek, 
3  Paiire,  160. 

9113.  A  hill  can  only  be  taken  a«  oonfbssed 
vpon  a  persona)  service  of  the  9ubpama^  except 
in  ihe  case  of  proceedings  under  the  revised 
9tai«tea  against  absent  defendanta,  or  where. 


the  Court  directs  ihe  appearance  of  the  defend- 
ant to  be  entered  upon  his  being  brought  into 
Court  upon  a  habeas  corput,  or  other  process. 
Sawyer  v.  Sawyetj  3  Paige,  S63. 

2114.  Where  a  defendant  conforms  to  the 
I9l8t  rule,  and  consents  to  be  personally  ex- 
amined, the  complainant  cannot  compel  an  ai^ 
swer,  although  he  may  have  entered  an  order 
requiring  the  defendant  to  answer  or  be  attached. 
I^krriU  V.  BlatkiveUy  I  Edw.  466. 

I.  ExeeptianB  to  tie  anstver, 

SI  15.  In  a  case  where  the  proceedings  had 
been  various  and  perplexed,  and  the  accounts 
were  intricate,  though  the  complainants  filed 
some  exceptions,  which  were  in  effect  repeti- 
tions of  others,  yet  as  they  tended  to  present 
the  subject  in  a  different  point  of  view,  the 
Court  would  not  disallow  ^em  as  repetitions, 
or  as  argumentative.  MelhodUi  Church  v.  Jaqaes^ 
1  Hoplc.  453. 

'  2116.  And  in  the  peculiar  circumstances  of 
this  case,  the  Court  would  not  disallow  an  ex- 
ception which  was  long  and  systematic,  and  so 
framed  as  to  present,  in  effect,  the  subatance 
of  auch  a  report  as  the  complainants  contended 
ought  to  have  been  made.    Ibid. 

2117.  But  the  allowance  of  this  exeeptloa 
was  so  limited  as  to  become  a  direction  to  the 
master  no  further  than  the  principles  of  it  were 
adopted  hy  the  particular  directions  now  given. 

9118.  Where  exceptions  to  an  answer  have 
'been  allowed,  and  the  defendant,  on  the  appli* 
cation  of  the  adverae  party,  puts  in  an  entire 
new  answer  to  the  bill,  the  complainant  has  no 
right  to  treat  it  as  an  answer  to  the  exceptions 
only ;  but  if  the  new  answer  is  insufficient,  he 
must  file  new  exceptions.  Hall  t.  fVoodj  1 
Paige,  404. 

2119.  If  the  defendant  in  his  answer  sets  up 
a  distinct  matter  by  way  of  avoidance,  which  is 
not  called  for  by  the  bill,  the  same,  if  irrelevant 
or  immaterial,  may  be  excepted  to  for  impeTti« 
nence,  or  the  complainant  may  have  the  benefit 
of  the  objection  upon  the  hearing.  Spencer  rl 
Van  Duxen  and  Jones,  1  Paige,  555. 

2120.  Exceptions  for  scandal  or  impertinence, 
under  the  53a  role,  mu*t  point  out  the  excep* 
tionable  matter  with  sumcient  certaintv  to 
enable  the  adverse  party  and  the  offioere  oj^  the 
Court  to  ascertain  what  particular  parts  of  the 
pleadings  or  proceedings  are  to  be  stricken 
out  if  the  exceptions  are  allowed.  Whitmarek 
V.  Campbell,  1  raisfe,  645. 

2121  •  If  several  parts  of  the  answer  or  o&er 
proceedings  are  deemed  impertinent,  each  part 
should  form  the  subject  of  a  separate  exception. 

2122.  Where  exoeptions  to  a  foimer  answer 
and  amendmenta  to  the  bill  are  anawered  to- 
gether, if  neither  the  exceptions  nor  the  amend- 
ments are  Ailly  answered,  the  complainant  may 
file  new  exoeptions  (bunded  on  the  new  matter 
introduced  into  the  bill  hy  way  of  amendment. 
The  Bennin^an  Iron  Cbtnpany  and  others  v. 
Oampbeli  and  others,  ii  Paige,  160, 

2123.  If  the  new  exceptions  are  not  submlttea 
to  by  the  deibndant  within  the  eight  davs  al* 
lowed  for  Ihat  purposo,  the  answer  ahovld,  bjr 
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9167.  Bat  where  it  is  referred  to  a  master  to 
superintend  the  production  or  delivery,  or  the 
party  is  directed  to  produce  and  deliver  on  oath 
Defore  a  master,  or  under  the  direction  of  a  mas- 
ter, all  parlies  interested  in  the  production  or 
delivery  may  examine  such  party  as  to  the  fact 
whether  the  order  of  the  Court  has  been  fully 
and  fairly  complied  with*    Jbid, 

SI 68.  In  suclr  castas  the  master  should  allow 
a  reasonable  time  to  inspect  the  books  and  pa- 
pers delivered,  and  to  prepare  interrogatories 
Tor  the  examination  of  the  parties,  if  necessary. 
Ibid. 

2169.  A  party  who  cannot  be  presumed  to 
have  positive  knowledge  of  the  fact  may  swear 
-aocoraing  to  his  information  and  belief;  and  if 
it  be  not  denied  by  the  adverse  party,  who  can 
swear  positiveljr  upon^the  subject,  it  will  be 
deemed  as  admitted.  Mtomei/»gentrai  y.Bank 
tf  Columbia^  1  Paige.  511. 

51 70.  The  masters  certificate  as  to  the  in- 
sufficiency of  an  examination  of  a  party  on  in- 
terrogatories does  not  require  an  order  of  con- 
firmation.  Cast  and  wife  v.  Ahed^  I  Paige,  630. 

5171.  If  the  master's  certificate  is  not  ex- 
cepted to  within  eight  days  after  notice  of  the 
filing  thereof,  it  becomes  absolute  of  course. 
Jhid. 

2172.  The  practice  in  relation  to  ezeeptions 
to  Answers  for  insuffioiency  must  be  aoopted 
and  pursued,  as  far  as  the  same  is  applicable  to 
exceptions  to  the  examination  of  a  party.   Jbid. 

2173.  If  the  examination  is  reported  insuffi- 
cient, the  master  may  allow  new  interro^tories 
to  be  added  by  the  adverse  party »  and  the  ex- 
ceptions and  new  interrogatories  must  be  an- 
-swered  together.     Ihid* 

2174.  If  the  examination  is  certified  by  the 
master  to  be  sufficient,  the  adverse  party  cannot 
re-examine  the  defendant  to  the  same  point 
without  permission  of  the  Court,    Ibid* 

2175.  'Where  notice  of  the  oi^er  to  produce 
witnesses  has  been  served  upon  the  agent  of 
the  solicitor  for  the  opposite  partT,  each  party 
has  double  the  usual  time  to  produce  his  wit- 
nesses. JameM  ▼.  Berry  and  otka%  I  Paige^ 
647. 

2176.  If  the  adverse  party  wishes  to  shorten 
the  lime,  he  must  obtain  an  order  upon  his  part, 
and  serve  notice  thereof 4ipon  the  opposite  soli- 
citor, either  personally  or  by  leaving  the  same 
at  his  office.    Ibid. 

2177.  Where  a  party  is  examined  as  a  wit- 
ness between  other  parties  in  the  suit,  he  is  al- 
ways examined  subject  to  all  jnst  exceptions; 
•nd  if  he  is  interested,  the  objection  may  be 
taken  at  the  hearing,  although  it  has  not  been 
previonsly  made.  The  Mahawk  Bank  v.  AlwO" 
ter^  2  Paige,  64. 

2178.  Snt  in  ordinary  cases  the  objection  to 
a  witness  mnst  be  made  at  the  time  or  his  exa- 
mination, or  before  the  closing  of  the  proofs  in 
the  cause.    Ibid. 

2179.  Where  a  bill  filed  by  a  corporation 
aggregate  to  foreclose  a  mortgage  is  taken  as 
eonfe&ed  against  an  absentee,  sid  a  refeience  is 
made  to  a  master  to  take  proof  of  the  facts  and 
circumstances  stated  in  the  bill,  it  is  proper,  udt 
der  the  revised  8taMites,(2  R.  L.  187,  sec.  128.) 
to  examine  the  offices  of  the  corporaticm  as  to 


the  payments  which  ought  to  be  credited  on  the 
mortgage.  The  Ontario  Bank  ▼•  Strong  and 
others,  2  Paige,  301. 

2180.  Wl^re  an  order  to  produce  witnesses 
had  been  extended  by  the  agreement  of  the  par> 
ties;  it  was  heldi Xhvi  an  order  to  extend  the 
time  to  produce  witnesses,  obtained  upon  an  ap 
plication  ex  parte  to  the  chancellor,  after  the 
time  limited  in  the  fivst  ofder  had  expiied,  but 
before  the  expiration  of  the  time  as  -enlarged  by 
the  agreement,  was  regqhur.  Fiteh  and  anoihef 
V.  HazUiyne  and  another^  2"  Paige,  416. 

2181.  But  where  the  agreement  to  enlarge 
the  time  to  produce  witnesses  contained  a  stipu- 
lation that  the  defendant  should  have  fifteen  days 
to  produce  testimony  on  his  part,,  after  the  ex 
araination  ef  a  witness  named  on  the  part  of  the 
complainant  had  closed;  ii wag  AcWf-that  this 
fact  should  have  been  stated  in  the  affidavit 
presented  to  the  chancellor  upon  the  ex  pmie 
application,  in  ordef  that  a  similar  provision 
might  have  been  inserted  in  the  etdmr  granted 
by  him ;  it  toas  mho  hsldf  that  the  affidavit  should 
have  stated  that  the  thne  to  produce  witnesses 
had  been  once  extended  by  stipulation,  that  the 
chancellor  might  have  taken  this  eircumstance 
into  eonsideration  in  deciding  upon  tiie  propriety 
of  granting  further  time.     Ibid, 

2182.  Where  a  feigned  issue  is  awarded,  the 
Court  may  impose  such  restrictions  apon  the 
parties  as  will  prevent  all  fraud  or  surprise  upoa 
the  trial  of  such  issue.  Jtpthorp  and  othtrs  t. 
Gmutoek  and  othert,  2  Paige,  482. 

2183.  Where  the.Court  of  Chancery  dllBcts 
an  action  to  be  brought,  although  particular 
directions  are  given,  the  pe^es  in  other  respects 
are  left  to  their  legal  fights ;  and  the  applicatioa 
for  a  new  trial  in  such  a  case  must  be  made  to 
the  Court  of  law  in  -which  the  action  is  broughl, 
and  subject  to  the  rules  which  gofvem  such  CcNirt 
in  other  cases.    Ibid* 

2184»  Where  an  issue  is  directed,  it  is  to  in- 
form the  conscience  of  the  chancellor,  and  the 
api^ication  for  a  new  trial  must  be  made  to  this 
Court.    Ibid, 

2185.  The  Court  of  Chancery  will  net  direct 
a  new  trial  of  a  feigned  issue  merely  on  the 
ground  that  improper  testimony  was  received 
on  the  trial,  or  that  the  Judge  rejected  that 
which  was  proper,  if,  on  the  whole  facts  and  (Ar^ 
cumstances,  the  chancellor  is  satisfied  the  re- 
sult ought  not  to  have  been  different,  if  suck  tea- 
timonv  nad  been  rejected  in  the  one  cas^  or  re- 
ceived in  the  othev*    Ibid, 

2186.  Where  one  of  the  defendants  in  a  bill 
of  interpleader  by  his  answer  makes  a  claim 
a^inst  the  compfatnant.beyond  the  amount  ad- 
mitted* to  be  due  and  paid  into  Court,  and  which 
is  not  claimed  by  the  oUier  defendants,  he  will 
be  permitted  to  proceed  at  law  to  establish  his 
ri^t  to  that  part  of  his  demaad  which  is  not  in 
controversy  with  the  other  defendants.'  The 
President,  Dirednre,  and  Company  tf  the  CUy 
Bank  ▼.  Bangs  and  othere^  8  PBij|<Bv  570. 

2187.  Previous  to  a  final  heenng  of  a  eanae, 
the  Court  only  orders  the  production  of  books 
and  papers  upon  two  principles  ;  security  pond- 
ing the  litigation,  and  discovery  or  inspection 
for  the  purposes  of  the  suit.  Watk  v. 
3  Paige,  159. 
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918S*  Wb^Ovby  a  mistake  of  the  solicitor  for 
the  det«ndant«  which  the  counsel  of  the  opposite 
par^  waa  aware  of,  but  did  not  attempt  to  cor- 
rect, the  names  of  the  defendants  witnesses 
were  not  furnished  at  the  commencement  of  Uie 
examination  of  the  complainant^s  witnesses  be- 
fore the  examiner,  the  Uourt,  upon  an  affidavit 
of  the  solicitor  explaining  the  mistake,  and  upon 
a  E*eDeial  affidavit  of  the  defendant,  under  the 
advice  of  counsel,  as  to.  the  materiality  of  the 
witnesses,  permitted  the  witnesses  to  be  ex- 
amined, saving  to  the  -complainant  the  right  to 
examine  other  witnesses  on  his  part*  Gaul  v. 
lff//cr,  3  Paige,  199. 

2189.  Where  the  attention  of  tlie  party  is 
called  to  the  provisions  of  4he  83d  rule  at  the 
commencement  of  the  examination,  or  he  has  a 
full  knowled^  of  the  existence- of  that  rule,  and 
notwithstanding  he  neg^lects  to  furnish  the  list 
of  hia  witnesses,  he  will  not  be  allowed  to  ex- 
amine his  witnesses,  without  stating  on  oath 
the  suhstaBce  of  what  he  expects  to  prove  by 
their  testimony,  in  addition  to  the  excuse  for  not 
having  compli^  with  the  rule.-.  Ibid* 

8190.  Where  one  of  the  parties  has  obtained 
a  special  order  enlarging  tiie  time  to  produce 
witnesses  beyond  the  forty  davs  limited  by  the 
original  order,  theSGth  rule  does  not  preclude 
the  adverse  party  from  applying  ex  parte  for  a 
similar  order,  at  any  time  before  the  time  limited 
by  the  extended  order  has  actually  expired.  0^ 
good  V.  Jaaiinj  3  Paige,  195. 

2191.  If  one  party  obtains  an  order  to  extend 
the  time  to  prodoce  witnesses,  it  operates  as  an 
enlargement  of  the  forty  day  rule;  and  both 
partiea  have  a  right  to  take  testimony  during  the 
extended  Ume.    Jbtd* 

2193.  If  an  objection  to  the  competency  of  a 
witness  ia  made^  by  the  party  against  whom  he 
is  called,  as  soon  as  the  mterest  of  the  witness 
is  diseoveied,  and  the  examiner  overrules  the 
objectiott.  Of  reviews  the  <)uestion,  or  the  party 
calling  the  witness  insists  iapon  proceeding 
a^nst  the  decision  of  tiie  examiner,  ihe  adverse 
party  may  cross-examine  the  witness,  and  then 
move  to  suppress  his  deposition ;  or  he  may  ob- 
ject to  the  competency  of  snch  witness  on  the 
hearing.     Jbtgen  v.  Dihbk^  3  Paige,  238. 

2193.  Where  the  objection  to  the  competency 
of  a  witness  does  not  appeal*  upon  the  pleadings, 
or  opon  the  testimony  of  witnesses  previously 
examined,  the  party  against  whom  the  witness 
is  called  may  raise  the  objection  whenever  the 
facts  on  which  it  ia  founded  are  disclosed  hy 
thewilMSS.    Ihid. 

2194.  He  may  also  £4  the  commencement  of 
the  examination  raise  the  objection  that  the 
witness  is  interested,  and  afWwards  establish 
the  fact  of  iateresthy  other  witnesses.    Ibid. 

2195.  W^here  the  defendants  in  a  suit  have 
eoniieting  daime  arising  out  of  the  snbject- 
roatier  of  the  suit,  as  to  which  the  decree  will 
be  conclusive,  they  should  be  peimitted  to  take 
proofs  to  establish  the  facts  as  against  each 
other,  as  well  as  between  themselves  and  the 
complainant.    WM  v.  Pe//,  3  Paige,  368* 

3196.  Issues  should  be  directed  only  in  those 
cases  where  there  is  a  want  of  evidence,  or 
whers  die  evidence  is  contradictory,  or  so  nearly 
bal  meed  as  t»  render  an  open  and  rigid  cross- 


examination  of  the  witnesses  before  a  jury  ne- 
cessary.    7\iwn»end  v.  Graves^  3  Paige,  453. 

2197.  A  fact  charged  in  the  bill,  but  which 
is  neither  admit^d  nor  denied  by  the  answer, 
cannot  avail  the  complaiDant  unless  it  is  estab- 
lished by  proof.  JBroekway  v.  0)pp,  3  Paige,  539. 

2198.  One  witness  is  sufficient  to  sustain  an 
allegation  in  the  bill  which  is  only  denied  by 
the  defendant  according  to  his  recollection  and 
belief.     Town  v.  Necdham^  3  Paige,  546. 

2199.  W^here  the  interest  of  a  witness  is  of 
such  a  nature  that  it  can  be  released,  anjd  the 
adverse  party  suflers  him  to  be  examined  with- 
out objection,  and  makes  no  objection  to  his 
testimony  before  the  proofs  ia  the  cause  are 
closed,  it  will  be  too  late  to  object  to  the  com- 
petency of  the  witness  upon  the  hearing  of  the 

I  cause.     Ibid, 

2200.  Proofs  cannot  regularly  be  taken  as  to  one 
of  the  defendants  in  a  cause,  to  whose  answer  a 
replication  has  been  filed,  until  the  answere  of 
the  other  defendants  have  been  put  in,  or  the 
bill  has  been  taken  as  confessed  against  them. 
Vermilhfea  v.  OdcU^  4  Paige,  121.  . 

2201.  The  right  which  is  given  to  a  party,  by 
the  85th  rule  of  the  Court  of  Chancery,  to  pro- 
ceed with  the  examination  notwithstanding  the 
decision  of  tlie  exfuniner  that  the  witness  is 
incompetent,  or  tliat  the  interrogatory  is  irrele- 
vant and  improper,  cannot  properly  be  exercised 
except  in  cases  where  the  solicitor  or  counsel 
of  soch  party  has  reason  to  doubt  the  correct- 
ness of  the  decision ;  and  if  the  solicitor  or  coun-> 
sel  who  is.  conducting  the  examination  insists 
upon  proceeding,  in  a  case  where  there  is  no 
reasonable  ground  for  doubt  as  to  the  correct- 
ness of  the  decision,  he  will  be  pereonally 
charged  with  the  costs  of  the  application  to  the 
Court  to  suppress  the  deposition,  or  to  ex- 
punge the  objectionable  testimony.  Scott  v. 
Youngs  4  Paige,  542. 

2202.  The  examiner  has  no  right  to  reserve 
the  question  upon  an  objection  to  the  compe- 
tency of  a  witness,  or  to  the  propriety  of  an  in- 
terrogatory, where  he  haa  no  rational  doubt  as 
to  the  validity  of  the  objection.  It  is  his  duty 
in  such  cases  to  decide  the  question,  and  to 
have  the  solicitor  or  counsel  conducting  the  ex- 
amination to  proceed  with  the  illegal  testimony 
at  the  peril  of  being  personally  charged  with 
costs.    Ibid» 

2203.  An  affidavit  may  be  sworn  to  before  a 
state  senator,  he  bein^  tx  officio  a  judge  of  the 
Court  for  the  Correction  of  Errora,  which  is  a 
Court  of  record.   Craie^  v.  Brigfrgj  4  Paige,  548. 

2204.  It  is  not  a  sufficient  compliance  with 
the  rule  requiring  the  objection  to  the  compe- 
tency of  a  witness  to  be  made  before  his  testi- 
mony is  closed,  for  4he  counsel  for  the  adverse 
party  merely  to  reserve  to  himself  the  right  to 
object  to  the  testimony  of  the  witness  thereafter, 
on  the  ground  of  ilitercst ;  but  the  objection  to 
his  testimony  must  be  distinctly  made,  and  the 
nature  of  his  interest  stated,  so  that  the  objec- 
tion may  be  noted  or  passed  upon  by  the  exa* 
miner.     Gregory  v.  Dodge^  4  raige,  557. 

2205.  Where  the  interest  of  a  witness  appears 
from  his  own  examination,  the  objection  to  his 
competency  on  that  ground  should  be  made  be- 
fore his  examination  is  closed.    Ibid* 
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S906.  Bat  if  the  adTerte  party  intends  to 
ptare  the  witness  ineompetent  by  other  testi- 
mony,  the  objection  to  ffie  witness  should  be 
made  before  his  examination  is  closed,  and  the 
nataie  of  his  interest,  or  the  other  ground  of  ob* 
jeetion  to  his  competeney,  should  m  distinctly 
stated,  that  they  may  be  noted  by  the  examiner ; 
and  it  will  then  be  sullietent,  if  the  party  mak- 
ing the  objection  proves  the- facts  stated  as  the 
Sounds  thereof  at  any  time  before  the  proofs  in 
e  cause  are  closed.    Ibid.    ' 

2907.  Where  original  papers  are  uaed  in 
opposition  to  an  application  which  is  denied, 
the  party  using  such  papers  must  file  them,  so 
that  the  adreUBe  party  may  obtain  copies  there- 
of.   Bhodgood  T.  Cftirit,  4  Paige,  576. 

9306.  Where  the  complainant  amends  his  hill 
after  answer  put  in,  it  is  irregular  to  file  a  re- 
plication to  me  first  answer  before  the  time  for 
answering  the  amendments  has  expired,  al- 
though the  complainant  waives  the  necessity 
of  an  aittwer  to  the  amendment.  Miehardaon  ▼• 
ilMftcntlMm,  5  Paige,  68. 

9909.  Although  the  answer  is  served  on  the 
agent  of  the  complainant's  solicitor,  double  the 
usual  time  faiust  elapse  before  such  answer  will 
be  deemed  sufficient ;  yet  the  replication  mnst 
be  filed  within  ten  days  after  the  answer  is 
considered  as  perfect,  in  the  same  manner  as  if 
such  serrice  had  been  on  the  solicitor  in  person. 
Kane  y.  Fan  Vranken^  6  Paige,  69. 

9910.  Where  the  defendants  are  not  jointly 
interested  in  respect  to  the  claim  made'  against 
them  by  the  bill,  the  complainant  may  waive 
an  answer  on  oath  as  to  some  of  them,  and  not 
as  to  the  others.  BuUcky  t.  Van  JVyck^  6 
Paige,  536. 

9911.  In  ordinary  cases,  the  complainant  can- 
not be  compelled,  upon  motion,  to  submit  his 
books,  or  c^er  documentary  evidence  in  his 
possession,  to  the  inspection  of  the  defendant, 
to  enable  the  latter  to  answer  the  bill  and  make 
his  defence  in  the  suit.  But  if  the  complainant, 
upon  request,  refuses  to  permit  the  defendant  to 
inspect  such  books  or  documenta,  he  caniiot 
afterwards  object  that  the  answer  is  insufficient 
in  not  stating  their  contents.  And  where  the 
books  or  documents  of  the  complainant  are 
roateriarfor  the  defendant's  defence  of  the  suit, 
the  defendant  must  file  a  cross  bill  against  the 
cornplainant  for  the  discovery  of  them.  KtUy 
V.  Edtfttrd^  5  Paige,  548. 

9219.  The  rule  is  different  as  to  partnership 
books  and  papers,  to  the  inspection  of  which 
both  parties  have  an  equal  rignt,  but  which  are 
in  the  hands  of  one  of  the  copartners,  or  of  his 
assignees  or  representatives.  In  such  a  case, 
upon  the  application  of  either  party,  and  in  any 
stage  of  the  suit,  the  adverse  party  will  be  com- 
pelled to  deposit  the  partnership  books  and 
papers  which  are  in  his  possession,  or  under 
nis  control,  into  the  hands  of  an  officer  of  the 
Court,  for  the  inspection  of  the  party  making 
such  application,  and  that  such  party  may  take 
copies  tnereof,  if  necessary,    /oitf. 

9913.  In  Courts  of  law  ft  is  a  matter  of 
course  to  compel  a  party  who  has  the  posses- 
sion of  a  document  belonging  equally  to  both, 
to  produce  the  same  for  the  inspection  of  his 
adrersary  for  the  purpose  of  the  salt.    /5itf. 


S914.  Where  a  defendant  admits  that  he  is 
primarily  liable  to  the   complainanl   ibr  the 

Saymentof  the  demand  for  Which  the  suit  is 
rought,  he  mav  be  examined,  either  bjr  the 
complainant  or  Ihs  eo-dsfendants,  as  a  witness 
in  the  cause.    Bradley  v.  JR^,  6  Paigl^  409. 

9916.  Where,  the  complainant  examined  a 
witness  amnst  the  original  defendant  In  the 
cause,  and  it  appeared  upon  snch  examination 
that  tile  witness  was  primarily  liable  for  the 
payment  of  part  of  the  claim  for  which  the  suit 
was  brought,  and  he  was  tfacrenpon  made  a  de* 
fendant  by  a  supplemental  bill,  and  snfifered 
such  bill  to  be  taken  as  confessed  against  him  | 
AcAf^that  the  complainant  was  not  prednded 
from  having  a  decree  against  the  defendant  who 
had  tfans  been  examinM  as  a  witness  before  he 
was  a  psrty  to  the  suit.    Ibid* 

9916.  Ifa  complainant  examinesa  defendant, 
who  is  primarily  liable  for  the  payment  of  the 
denaand  for  which  the  suit  Is  brought,  as  a  wit- 
ness against  a  co-defendant,  who  is  only  seeom^ 
arily  liable,  he  cannot  have  a  decree  against 
either  of  such  defendants  upon  that  pSrt  ef  the 
ease  to  which  he  examinea  one  of  them  as  a 
witness.    Ibid* 

9917.  The  rule  that  a  eomplajnaal  caanot 
have  a  decine  against  a  defendant  whom  he  Yam 
examined  as  a  witness  in  the  cause,  does  not 
apply  to  the  case  of  a  mere  feimal  defendant, 
as  an  executor  or  truslse,  agnmst  whom  no  per- 
sonal decree  is  sought,  aad  who  has  no  personal 
interest  in  the  question  as  to  which  he  is  exa- 
mined ss  a  witness  against  his  e#-d(sfendtAt8^ 
nor  to  the  ease  of  a  defendant,  who,  by -his 
answer,  admits  his  ewnb'ability,  oi  who  snilera 
the  bill  to  be  taken  as  confessed  agaiast  hiiiB. 
/WdL 

9918.  like  testimony  of  1^  witness  is  com- 
plete, so  far  as  the  par^  eriliB|^  him  is  con- 
cemed,  where  the  direct  examination  ia  finMied 
and  signed  by  the  witness ;  but  the  party  call* 
ing  him  is  bmind  to  keep  the  witness  hefore  the 
examiner  a  suiBcient  length  of  time  afterwards 
to  enable  the  adverse  psrtT  te  esmpVete  tba 
erosa^xamination,  or  the  iepesieiun  may  be 
suppressed.  TnuittM  if  WaUriawn  ▼*  Cbivefi,  5 
Paige,  610. 

9919.  Where  a  commissioB  ts  examine  wit- 
nesses has  not  been  returned,  it  will  be  iifces- 
sary  to  make  an  application  ta  the  CeM  ta 
extend  the  time  fer  closing  tiM  pieofe;  other- 
wise they  can  be  closed,  as  is  ordinary  eases* 
Bamdt  v.  Pardno,  1  Edw.  11.       . 

9990.  A  witness  who  demurs  to  a  ^aestiott 
put  to  him  in  the  exami^er^s  office  caimot  bring 
the  matter  before  the  Court.  It  is  for  the  party 
who  puts  the  question  to  do  so ;  and  if  he  daea 
not,  no  one  else  ought  or  can.  MamaU  v.  tfrs- 
ham^  1  Edw.  13. 

9991.  The  rules  which  formeily  govsraei 
Courts  of  law  in  granting  new  trida,  upon  the 
ground  of  testimony  improperly  admitted  er 
rejected,  has  never  been  sdopted  in  eqaity. 
MuhiA  V.  Muhek^  1  EdW.  14. 

9999.  The  objeGt  of  a  feigned  issne  m  tfiis 
Cotf rt  is  to  satisfy  the  mind  of  the  eeaity  Jadge 
upon  matter  of  factf  and  the  object  w  attained 
when  his  conscience  is  satisfied  that  at  the  tiM 
justice  has  bssasabstaatially  dons.  '/W. 
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9dtS.  Il^  fVom  the  whole  ease,  there  is  sufB* 
eieat  to  show  the  reidict  was  substantially 
right, «  new  trial  will  not  be  gfanted.    IbidL 

9*23i.  Chancery  will  often  grant  a  seeond, 
and  sometiines  a  third,  fonrth,  and  even  a  fifth 
trial  of  a  feiffoed  issue,  la  eases  where  a  Court 
of  law  would  not  disturb  a  ficst  yerdiel.  JPo/- 
lenvfft  T.  AektTton^  1  Edw*  96* 

9395.  Mt  aeemi^  where  a  feigned  issue  is 
awarded  to  try  a  suggested  forgery  in  a  receipt 
hekl  by  a  complainant,  the  defendants  are  bound 
by  the  same  rules  of  evidence  as  if  the  party 
was  upon  his  trial  under  an  indictment  for  for- 
gery,    ibid* 

3996.  A  person  inade  a  pvtjr  to  a  suit  after 
testinooy  taken  cannot  be  affected  by  such 
proof.    JeMm  t»  Bubect  1  Edw,  377. 

3997.  Ji  seeiro,  that  where  a  question  of 
fraud  depends,  not  upon  the  answer  and  the 
testimony  of  ^me  witness,  but  upon  facts  and 
circmiiBtaiiees  disclosed  by  the  pleadings  and 
proofii  OB  both  sides,  all  of  which,  taken  to- 
gether, still  leave  the  point  in  doubt,  the  de- 
fendant has  a  right  lo  read  his  answer  on  a 
feigned  issue.  At  anj  rate,  it  is  a  fhir  matter 
of  discretion  to  give  him  the  benefit  of  evidence 
before  the  jury  as  fully  as  it  exists,  upon  the 
pleadings  and  proois«  It  would  follow  that  the 
bill  should  be  read,  with  a  view  to  the  better 
nndefstandittg  of  the  answer.  Sturtetxtnt  y. 
Waterhttnu  1  Edw.  443. 

9938.  -Where  couTeyances  had  been  decreed 
▼nlid,  the  grantors  were  allowed  the  liberty  to 
read  the  answers  of  the  grantees  on  an  issue, 
in  order  to  show  the  motives  for  purchasing; 
provided  the  opposite  party  attempted  to  issue 
the  conveyances  on  the  triu.    IbidL 

9339.  A  defendant  jdxj  require  security  for 
costs,  at  any  stage  of  a  suit,  from  a  non-resident 
eomplainant,  who  resides  out  of  the  jurisdiction 
at  the  commencement  of  the  suit,  and  continues 
so.     Bmratu  v.  Givfory,  1  Edw.  449.       ^ 

9830.  One  defiNi£mt  cannot  enter  a  rule  to 
produce  urituesses  until  the  cause  is  in  as  for- 
ward a  stain  as  io  the  other  defendants.  Fei^ 
miOyeBt  v.  OdM,  1  Edw.  617. 

3931.  Copies  of  dtrsct  interrogatories  to  be 
put  to  witnesses  under  a  ]oint  commission  are 
to  be  nerved  by  each  party  upon  the  other  si- 
multaneously. Brmah  v.  Vandkrhergy  1  Edw. 
619. 

L.  Bearing  and  reheating, 

9933.  Where  an  answer  to  a  bill  filed  is  re- 
sponsiva  to  the  bill,  and  within  the  discovery 
sought,  it  is  legal  evidence  in  all  cases.  fVood-^ 
eaek  v.  Bennett,  1  Oow.  711.  . 

9233.  And  this,  whether  it  is  a  denial  of  some 
tad  aHeged  by  the  complainant,  or  sets  up  a 
fact  by  way  of  avoidance  merely.    Ibid, 

9931.  Where  the  complainant  in  Chancery 
omits  to  reply,  and  sets  down  the-cause  lor  hear- 
ing on  bill  and  answer,  the  latter  will  be  taken 
an  eondaaive  proof  of  the  laets  which  it  sets 
up  by  way  oi  defence.  Dale  ▼.  JbTEvere,  3 
Cow.  118. 

3335.  If  the  complainant  mean  to  question 
the  tntth  of  the  answer,  he  should  reply,  and 
give  the  defendant  an  opportunity  to  take  his 


8336.  Where  the  owner  of  an  equity  of  re- 
demption filed  her  bill  a^nst  an  assignee  of  the 
mortgagee,  to  have  it  delivered  up  and  cancelled, 
on  the  ground  that  it  was  paid,  and  that  she  had 
recovered  in  an  ejectment  against  the  assignee 
upon  the  point  of  payment ;  and  the  assignee 
answered  the  bill,  and  proofs  were  taken,  and 
the  cause  brought  to  a  hearing ;  when  it  was 
discovered  that  the  mortgagee  had  assigned  the 
mortgage  conditionally;  and  that  since  the  bill 
filed,  the  mortgage  had  been  redelivered  to  htm 
for  the  violation  of  the  condition ;  and  he  was 
thereupon  brought  in  and  made  a  party  upon  a 
supplemental  bill;  upon  which  he  answered 
both  the  original  and  supplemental  bills  at  large, 
denying  payment  of  the  mortgage;  to  which 
tho  plaintiff  put  in  a  general  replication,  and 
brought  the  cause  to  a  hearing  without  taking 
any  proofs,  as  between  her  and  the  mortgagee ; 
heti^  that  the  facta  set  up  in  the  answer  of  ihe 
mortgagee  must  be  taken,  on  the  hearing,  as 
true ;  and  that  he  was  not  affected  ^y  the  proofs 
taken  between  the.  original  parties,  but  should 
have  been  allowed  to  prove  the  truth  of  his  an- 
swer. •   Honkina  y.  McLaren,  4  Cow.  667. 

3337.  neU,  also,  that  the  recovery  in  eject- 
ment  was  not  conclusive  against  him.    Ibid, 

8338.  An  answer  to  a  bill  in  Chancery, 
charging  fraud,  responsive  to  the  bill  denying 
the  charge,  and  uncontradicted  by  evidence,  re- 
buts the  idea  of  fraud.    Murray  v.  BlatMbrd^ 

I  Wend.  583. 

3389.  An  answer  in  Chancery,  responsive  to 
and  fully  denying  a  material  allegation  in  a  bill, 
will  prevail,  unless  it  be  disproved  by  more  tiian 
one  witness.     Stafford  y.  Bryan^  3  Wend.  638. 

3340.  An  answer  in  Chancery,  although  re- 
sponsive to  a  bill,  if  impeached  in  material  lacts 
by  the  proofs  in  tiie  cause,  is,  like  all  other  evi- 
dence, entitled  to  only  diminished  credit.  #Vr- 
gfftk  v.  dark,  3  Wend.  637. 

3341.  On  a  bill  to  redeem  stock,  alleging  that 
the  same  had  been  pledged  for  $5(K>,  it  woe  hekt^ 
that  an  answer  that  the  stock  was  pledged  for 
$800  in  addition  to  the  9500  alle^  in  the  bill, 
was  responsive  to  the  bill,  and  did  not  set  up  a 
new  and  dietinet  matter,  in  avoidance  of  the 
equity  admitted  by  the  answer,  and  that  the 
answer  must  prevail  against  the  evidence  of 
a  aingle  witness,  unsupported  by  others,  and 
not  corroborated  by  circumstances*  Dunham  v. 
Jaekmm,  6  Wend.  83. 

3343.  Where  a  bill  in  Chancery  was  filed  by 
a  party  to  be  relieved  from  the  payment  of  a 
note  of  $5000,  alleged  to  have  been  given  in  re- 
newal of  a  loan  previously  nuide  to  the  com- 
plainant, and  thero  was  no  proof  to  support 
the  allegation  other  than  what  was  fonod  in 
the  answer  of  the  defendant;  and  in  that  it  wae 
averred  that  the  note  in  question  was  taken  for 
a  further  loan,  over  and  above  the  previous  loan, 
and  that  the  whole  eum  for  which  the  note  in 
questioa  was  given  was  advanced  by  the  defend- 
ant; t^  was  held,  by  a  majority  of  the  Court, 
that  inasmuch  as  the  answer  in  this  respect  wan 
responsiye  to  the  bill,  it  was  evidence  for  the 
dewndant,  and  the  complainant,  being  eoneludcMl 
by  it,  was  not  entitled  to  reliet  Jac&on  r,  Hart^ 

II  Wend.  343v 

3343.  It,  bowevnr,  appearing  that  the  former 
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kmn  had  been  made  upon  the  iiTPothecation  of* 
stock,  and  that  ihe  defendant,  arthoueh  caution- 
ed against  relying  opon  the  personal  responsi- 
bility of  the  complainant,-  haa,  according  to  the 
answer,  made  a  subsequent  loan  to  the  com- 
plainant of  so  large  a  sum  as  $5000,  without 
taking  any  security  therefor,  and  without  even 
resenring  interest  in  the  note  taken,  the  chief 
justice  (and  a  large  minority  of  the  Court  voted 
with  him)  was  of  opinion  that  the  answer  was 
not  conclusive  upon  the  complainant,  and  that 
on  the  contrary  thereof,  under  the  account  givea 
of  iixfe  transaction  by  the  ilefendant,  aad  the  ab- 
sence of  proof  to  support  sach  account,  the 
complainant  was  entitled  to  relief.    Ibid* 

2244.  A  rehearing  under  the  70th  rule  of 
the  Court  is  of  course.  No  notice  of  the  peti- 
tion is  necessary ;  nor  will  the  Court  me  an 
order  to  stay  proceedings,  as  the  rehearing 
stays  them  of  course.  -  JSarriwn  ▼.  Ibill^  I 
Hopk.  112. 

2245.  It  is  the  practice  of  >tlie  Court  to  order 
deeds  and  papers  contested  as  false  and  fraudu- 
lent, to  be  brought  into  Court  for  inspection.  Ibid. 

2246.  Bill  of  discovery  and  an  account, 
among  ether  things,  of  moneys  received  of  R. 
The  answer  stated  in  substance,  that  the  moneys 
received  of  R.  were  paid  over  by  the  defend- 
ant, but  did  not  specify  the  amount,-  which 
amount  was  subsequently  proved  by  R. ;  held^ 
that  upon  takinff  the  account  bejfore  a  master, 
this  allegation  of  the  defendant  is  such  an  an- 
swer to  the  inquiries  of  the  bill  as  must  be  re- 
ceived, there  being  no  opposing  testimony. 
MdhodUl  Church  v.  Jaquea^  1  Hopk.  453. 

2247.  But  iu' relation  to  other -items,  where 
the  statements  of  the  defendant's  answer  were 
vague  and  general,  he  was  not  allowed  to  dis- 
charge himself  by  such  answer ;  the  receipt  of 
the  money  appearing  by  other  testimony.  Ibid, 

2248.  Upon  the  answer  of  the  officers  ^r 
agents  of  a  corporation,  no  decree  for  relief 
can  be  founded  either  as  against  them  or  the 
corporation.  Vermillya  v.  The  FkiUon  Bank 
ana  oihern^  1  Hopk.  37. 

2249.  Afler  putting  in  their  answer,  they  may 
be  sworn  as  witnesses  xm  the  part  of  the  com- 
plainant, and  the  corporation  will  have  the  bene- 
fit of  their  cross-examination.    Ibid, 

2250.  If  the  complainant  wishes  to  prove 
any  fact  on  the  hearing  not  adnatted  by  the  an- 
swer, he  must  file  a  replication  to  the  answer. 
MUb  and  Minton  v.  Pitiman^  1  Paige,  490. 

2251.  Where  the  feet  to  be  proved  is  matter 
of  record,  the  complainant,  after  filing  his  repli- 
cation, may  give  nodce  or  his  intention  to  pro- 
duce ^e  record,  or  an  exemplification  thereof, 
at  the  hearing,  and  then  obtain  his  order  to  pro- 
duce witnesses  and  close  the  proofs  in  the  usual 
manner.    Ibid, 

2252.  Where  a.  deposit  is  made  upon  obtain- 
ing an  injunction,  by  way  of  security  for  costs, 
the  right  to  the  money  cannot  be  decided  until 
the  final  hearing  of  the  cause  on  the  merits. 
Leggiit  V.  DuIxHsand  Walton^  1  Paige,  674. 

2253.  The  defendant  is  not  entitled  to  the  de- 
posit immediately  upon  the  dissolution  of  the 
injunction  on  bill  ana  answer.    Ibid, 

2254.  Where  the  answer  of  the  defendant  is 
responsive  to  the  bUly  it  is  evidence  in  his 


favour,  and  is  eonclusi^  ulklesa  disproved  i>y 
more  than  one  witness.  Slajfard  w,  Brjfon^  1 
Paige,  239. 

2255.  A  rehearing  of  a  cause  is  not  a  matter 
of  course,  except  in  the  cases  provided  for  by 
the  rules  of  the  Court  Latid  v.  WicUutm^  1 
Paige,  250. 

S256.  In  other  cases  a  rehearing  rests  in  the 
discretion  of  the  chancellor.     Ibid, 

2257.  Where  a. decree  of  one  ohancellor  is 
reversed  by  his  successor  in  cffice,  a  rehearing 
will  be  granted  by  a  third  chancellpr  on  cause 
showuk    Ibid, 

2258.  If  a  motion  for  rehearing  i&  made  for 
delay,  it  will  be  reused.    Ibid. 

2259.  Where,  upon  the  hearing  of  a.causei 
the  counsel  for  the  defendants  abandoned  the 
defence,  aAer  hearing,  the  opening  argument  in 
behalf  of  the  complainants,  the  Court  refused 
to  grant  a  rehearing  upon  the  ordinary  certificate 
of  counsel.  De  Cartert  and  others  v»  La  Argt 
and  oiher.%  1  Paige,  574« 

2260.  To  obtain  a  lehearing  under  such  cir- 
cumstances, the  defendant  wul  be  required  to 
show  a  violation  of  duty  on  the  part  of  their 
counsel,  or  that  he  had  clearly  mistaken  eith« 
the  law  or  the  facts.    Ibid, 

.  2261.  Where  One  of  two  defendants  was  ex- 
amined as  a  witness  for  the  complainant,  subject 
to  all  just  exceptions,  and  his  testimony  vpon 
the  hearing  was  rejected  upon  the  ground  of 
interest,  and  a  final  decree  has  been  made  in  the 
cause,  a  rehearing  will  not.be  granted  to  enable 
the  complainant  to  release  the  interest  of  the 
witness,  and  to  re-examine  \am,  JUuatem  v. 
Winans  and  Dunham^  2  Paige,  24« 

2262.  After  a  decree  in  the  caus^,  it  feqoires 
a  very  special  case  to  justify  the  Couit  in 
opening  the  proofs^  even  to  establish  a  new  fiui 
which  a  party  has  neglected  through  inadvert- 
ence to  prove.    Ibid, 

2263.  A  new  trial  or  rehearing  is  never  granted 
to  enable  a-  party  to  obtain  cumulative  testi- 
mony, or  for  the  purpose  of  contradictii^  wit- 
nesses examined  by  Uie  adverse  party,    ibid, 

2264.  If  a  cross  bill  is  taken  as  eonfessed,  it 
may  be  used  in  evidence  against  the  complain- 
ant in  the  original  suit  on  Sie  hearing,  aiaa  will 
have  the  same  effect  as  if  he. admitted  t|ie  same 
facts  in  his  answer.  White  v.  JBiMd  agtd  otkert^ 
2  Paige,  164. 

2265.  If  a  supplemental  bill  is  unnecessarily 
or  improperiy  filed,  it  may  be  dismissed  at  the 
hearing,  although  the  defendant  obtaias  a  derree 
on  the  original  bill.  Eager  and  eMen  v.  Prtee 
and  others^  2  Paige,  334. 

S266.  If  a  plea  is  overruled  as  false,  the  com- 
plainant will  not  lose  the  benefit  of  an  answer 
if  a  discovery  is  ueccssary ;  but  ha  may  have 
an  order  to  examine  the  defendant  of^tnteno^ra^ 
t<^ies  before  a  master,  as  to  the  discovenea 
sought  by  the  bill.  DmM  and  oihert  v.  if  *A&> 
iiAa«/,  2  raige,  345. 

2267.  If  at  the  hearing  the  plea  is  not  fonnd 
to  be  true,  it  will  be  overmlad  as  falser  and  the 
complainant  will  be  entitled  to  a  decree  as  on  a 
bill  taken  as  eoafessed*    Ibid, 

2-268.  If  the  whole  ground  of  the  suit  has 
been  removed  by  the  death  of  the  oomplainaiii, 
the  Court  will  not  hear  an  argiuneat  merely 
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to  dotennine  a  question  of  costs.  Johtuon  y. 
Thomasy  9  Pai^e,  377. 

2*269.  The  Court  will  not  hear  a  cause  mere- 
ly to  decide  a  claim  for  costs,  although  the 
parties  compromise  the  suit^  reserving  the  ques- 
tion of  costs  for  the  decision  of  the  Court. 
&euMarl  and  athert  r.  EiHte,  2  Paige,  604. 

22nf0m  Where  a  question  which  has  been  de- 
cided by  an  interlocutory  decision  or  order,  as 
epon  a  demurrer,  comes  again  directly  before 
the  Court  upon  the  final  hearing,  and  is  neces- 
sarily involved  in  the  decision  and  decree  which 
is  then  made,  the  Apnellate  Court,  upon  an 
appnal  from  such  final  decree,  must  review  the 
decision  lipon  that  qnestion,  if  it  was  raised  by 
the  appellant's  counsel  on  the  final  hearina  in 
the  Conrt  below.  Teal  v.  IFoodwbrth^  3  Paige, 
470. 

2171.  Where  the  complainant  sets  vp  an 
agreement  in  his  bill  which  would  be  invalid 
by  the  statute  of  frauds  if  not  in  wri^ng,  and 
the  defendant  by  his  answer  denies  the  agree- 
ment, it  is  not  necessary  for  htm  to  insist  upon 
the  statute  as  a  bar ;  but  the  complainant,  at  the 
hearings  must  establish  the  agreement  by  written 
evidence.     OrUario  Bank  v.  Ro&t^  3  Paige,  478. 

2372.  If  a  defendant  puts  in  his  answer,  and 
goes  to  hearing,  without  objecting  to  the  juris- 
dtctioa  of  the  Conrt,  on  the  ground  that  the 
compWinant  has  a  perfect  remedy  at  law,  it  is 
too  late  to  make  that  objection  at  the  hearing. 
Le  nay  v.  PiaH^  4  Paige,  77. 

2273.  Where  an  irt^egularity  has  occurred 
previous  to  the  reference  bf  the  cause  to  a  vice- 
chancellor  to  hear  and  decide  the  same,  so  that 
the  cause  was  not  in  fact  in  readiness  for  a 
hearing,  the  rice-chancellor  is  not  authorized 
to  hear  the  application  to  set  aside  the  proceed- 
incra  for  the  iiregnlarity ;  but  the  application 
must  be  made  to  the  chancellor  to  vacate  the 
order  of  reference*  and  to  correct  the  previous 
iiTpgnlari^.  ManhaUan  Company  y.  Evert^on, 
4  Paige,  276. 

2274.  The  (Ejection  of  a  misjoinder  of  parties, 
co&aplainants,  should  be  taken  either  by  demut- 
rer  or  in  the  answer  of  the  defendant ;  it  is  too 
late  to  urge  a  formal  objection  of  this  kind  for 
the  fint  tune  at  the  hearing.  Drusfeea  tf  Wa- 
Urtown  V.  Onoen^  4  Paige,  510L 

2276.  To  enable  a  party  to  read  documentary 
evidence  at  the  heanrtg,  under  the  provisions 
of  the  75tli  rale,  it  is  not  necessary  that  notice 
of  his  tnteation  to  do  bo  riionld  have  been  given 
to  the  adrerae  party  ten  days  before  the  time 
limited  in  Uie  order  to  produce  proofs  expired; 
but  it  is  suiBcient  if  the  notice  is  given  ten  days 
prevMB  to  the  actual  entry  of  the  order  to  close 
tlie  proofs.     KeUoscg  v.  JVoodj  4  Paige,  578. 

2276.  Where  the  jurat  to  the  answer  is  de? 
fectcve^  and  the  defendant  has  leave  to  amend 
by  adding  a  proper  jurat  to  the  answer,  on  file^ 
the  amendment  is  not  complete  until  a  copy  of 
the  amended  jurat  is  served  on  the  eomplain- 
ant^s  aolleltor,  who  has  thirty  days  thereaHer 
to  pat  in  Us  replication.  Thylor  t.  Bogert^  5 
Paige,  33. 

!^77.  MHiere  a  written  agreement,  set  out  in 
the  biUf  was  admitted  by  the  answer  of  one  de- 
feodaatv  bat  was  juit  admitted  by  the  other  i 


defendants  who*tlaime<l  throngh  him ;  and  the 
complainant's  counsel,  under  a  misapprehension 
of  the  law,  closed  the  proofs,  and  brought  the 
cause  toe  hearing  without  making  formal  proof  of 
the  written  agreement ;  and  tlie  objection  being 
taken  at  the  hearing,  that  the  agreement  should 
have  been  proved  as  against  those  defendants 
who  had  not  admitted  its  executioh  ;  held,  that 
the  Court  might  suspend  the  argument,  and 
give  the  complainant  an  opportunity  to  prove 
the  agreement  in  the  usual  way  before  an  ex- 
aminer.    Desphces  v.  Gfom,  5  Paige,  253. 

2278.  Where  an  answer  on  dath  is  not  waived 
by  the  complainant  in  his  bill,  and  there  is  no 
jurat  to  the  copy  of  the  answer  served,  if  the 
complainant  files  a  replication,  and  goes  to  a 
hearing  without  objection,  the  irregularity  is 
waived ;  and  he  cannot  at  the  hearing  deprive 
the  defendant  of  the  benefit  of  the  answer,  so 
far  as  it  is  responsive  to  the  bill,  by  objection 
to  the  went  of  a  ji«ra/  to  the  copy  of  the  answer 
as  served.     Beed  v.  Warner,  5  Paige,  650. 

2279.  The  question  of  delay  in  the  perform- 
ance of  a  contract,  and  acqniescence  in  the  delay, 
can  only  be  properly  determined  at  the  hearing 
of  a  cause,  and  not  on  a  motion.  Brush  v.  Fdrp' 
denbergh,  1  Edw.  21. 

2230.  Where  a  canse  is  set  dc^wn  for  hearing 
upon  bill  and  answer,  no  evidence  can  be  gone 
into.  In  this  case  it  was  asked  that  certain  re- 
ceipts might  be  proved  at  the  hearings  which 
wasrefus^.     De  Peytter  v.  Coldon,  1  i?dw.  63. 

2281.  Where  a  ^ardtan  has  joint  rights  un- 
der a  will  with  an  infant,  and  the  latter  is  made 
a  joint  complainant  with  him,  and  snes  bysnch 
guardian  as  a  next  friend,  the  Court  will  not 
sustain  an  objection,  taken  at  the  hearing,  that 
such  infant  ought  to  have  been  made  a  oefend- 
ant,  unless  it  clearly  appears  that  the  suit  is 
adverse  to  her  interest.  Bowen  v.  Idiey,  1  Ed w; 
148. 

2292.  Matter  of  fact  in  an  answer,  which  is 
not  within  the  discovery  -sought,  but  set  up 
in  avoidance,  must  be  proved,  of  made  out  by 
circumstances,  before  a  defendant  can  have  the 
benefit  of  it.  ~  Atwater  Y,'fhwler,  1  Edw.  417. 

2283.  Where  an  answer  is  positive,  no  de» 
cree  can  be  made  against  it  upon  the  testimony 
of  a  single  witness.  If,  however,  there  are  cir- 
cumstances which  strengthen  the  witness  and 
entitle  him  to  great  credit,  this  forms  an  excep- 
tion. In  weighing  circumstances,  eqnal  credit 
is  to  be  given  to  each,  and  it  is  to  be  forgotten 
that  one  is  a  disinterested  witness.  Sturtevant 
V.  Waterhury,  I  Edw.  442. 

M.  Bcference  to  a  ma$ier*M  report^  and  exeeplians, 

2284.  Exceptions  to  an  answer  being  referred 
to  a  master,  it  is  not  necessary  for  the  defend- 
ant who  has  argued  the  exceptions  to  attend 
again  before  the  master,  and  make  objections  on 
the  Sammons  to  hear  the  report.  This  case 
forms  an  exception  to  the  general  rule,  accord- 
ing to  which,  a  party  intending  to  except  must 
state  his  objections  on  hearing  the  dratt  of  the 
report.    Maekie  v.  Caiman  Iflopk.  9, 

2285.  On  taking  exceptions  to  a  master's 
report,  the  party  excepting  is  not  bound  either 
to  make  a  deposit  or  to.  set  dovni  the  excep- 
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tiom  to  be  nrgned ;  either  yuxty  may  set  them 
down.  No  de|KMiits  in  thta  CoDit,  exeaf^t  bj 
express  rule.    Stqford  r.  Rogtn^  1  Hopk.  98« 

2386.  Under  the  act  of  the  17th  Apni,  1833, 
parties  and  their  ooutisel  ha^e  a  right  to  be  pre- 
sent at  the  examination  of  witnes8es»  ana  to 
cross-examine  in  all  cases;  and  this  as  well 
upon  commissions  issued  to  examine  witnesses 
out  of  the  state  as  in  other  cases.  SUar  t. 
Steer^  1  Hopk.  363. 

2387.  On  exceptions,  the  master  was  ordered 
to  return  the  testimony*  and  the  case  beine 
complex,  the  Court  would  not  make  any  speciu 
order  as  to  the  costs  of  it.  Jrvinga  t.  Hum^ 
pkrtyB^  1  Hopk.  364. 

3288.  In  suite  acainst  a  g;uardian,  he  is  not 
compellsble  to  prcrauce  befure  the  master  his 
books  of  accounts,  containing  entries  of  his 
private  oonoeras.  Oarkmn  t.  Dt  PtyUtr^  1 
H(^k.  434. 

3389.  By  a  decision  in  error  the  defendant, 
I.  D.  J.,  was  .to  be  allowed  for  the  sums  paid 
for  the  support  of  Mm.  J.,  his  wife,  for  sereral 
yesrs;  Ae/SoK,  that  though  the  burden  of  the 
proof  reste  on  the  defendant,  yet  it  must  be 
reasonable  proof,  aceording  to  the  circumstances 
of  the  case.  Actual  Youcbers  for  such  expenses 
are  not  to  be  required.  Much  may  be  leA  to 
reasonable  presumption ;  and  general  evidence 
of  what  must  be  the  expenses  of  a  family  in 
like  circumstances  may  form,  to  a  great  extent, 
the  criterion.  Meikodut  Ukureh  t.  Jaquet,  1 
Hopk.  4d3. 

8390.  A  party  examined  before  a  master,  by 
order  of  Oourt,  on  the  matters  in  reference,  has 
a  right  to  give  cTenr  explanation  in  relation  to 
the  matters  inquired  about;  but  he  is  not  there- 
hj  made  a  witness  for  himself  as  to  other  and 
distinct  matters.  Jrmtb^  t.  fFood^  1  Hopk. 
463. 

3391.  But  the  master  having  received  the 
defendant's  testimony  at  large,  and  being  now 
out  of  office,  and  that  testimony  having  had  an 
extensive  influence  npon  the  report,  a  new 
reference  was  directed.    Iln4» 

8393.  Upon  a  bill  taken  as  confessed,  and  an 
older  of  reference  thereupon  to  a  master,  such 
allegations  of  the  bill  as  are  distinct  and  posi- 
tive are  to  be  taken  as  true,  without  proof. 
WUHMtm  V.  Cwwin,  1  Hopk.  471, 

3393.  And  such  allegations  as  are  indefinite, 
and  suchdemsttds  of  the  complainant  as  are 
uncertain,  must  be  established  by  proofe.  Ibid. 

8394.  So  demands  which,  from  their  nature 
or  the  course  of  the  Court,  require  an  examin»* 
tion  of  details,  must  be  made  out  by  evidence, 
to  be  produced  by  the  complainant    Ibid,- 

3395.  Where  several  exceptions  are  taken  to 
an  answer,  and  allowed  by  the  master,  a  single 
exception  to  the  report,  ineisting  upon  the  suffix 
cienmr  of  the  answer  generally,  cannot  be  sus- 
tained, if  any  of  the  exceptions  to  the  answer 
are  well  taken.  Candier  v.  PeUit^  1  Paige,  437. 

3396.  Exceptions  to  an  answer  are  always 
referred  in  the  first  instance  to  a  master.  B^ 
ington  V.  fVood^  I  Paige,  145. 

3397.  If  either  party  negleete  to  appear  be- 
fore the  master  and  frgue  the  exceptions,  he 
will  not  afterwards  be  permitted  to  bring  them 


belbre  the  Court  by  exceptions  to  the  mnrttt't 
report.    Ibid, 

8398.  No  exceptions  can  be  taken  to  a  nas- 
ter's  report  which  are  not  founded  upon  obje^ 
tions  distinctly  taken  befoie  the  master.    JMdL 

3399.  In  ease  of  a  reforenee  to  stale  an  i^ 
count,  the  objections  to  the  report  sre  taken  and 
argued  after  the  draft  of  the  lenort  is  prepaxed. 
Jbid. 

8300.  In  such  eases  objections  maj  be  tikei 
by  a  party  who  has  not  previously  sppesied 
before  the  master;  but  he  cannot  introduce  uy 
new  matter  in  evidence  to  support  sock  ohjee* 
tions.    Ibid. 

3301.  Where  there  is  one  general  exeeptioa 
to  the  master^s  report,  embracing  all  the  excfp- 
tions  allowed  by  him,  and  the  master,  in  aUow- 
in^  the  exceptions,  was  right  as  to  any  of  tbefl^ 
thia  general  exception  to  the  master's  rfcpoit 
will  be  overruled.  liable  ond  9thehi.  Wtkm 
and  othtn,  1  Paige,  164. 

8303.  Where  the  reference  is  upon  the  new 
exceptions  alone,  the  Blaster  caanet  inquin 
whether  the  old  exceptions  were  fully  answered, 
or  whether  any  part  of  the  original  IhII  to  whieh 
the  old  exceptions  did  not  relate  was  answered 
by  the  first  answer  of  the  defendant  Btxmn^ 
ion  h9n  Ofmnany  v.  Campbeiij  3  Psige,  16a 

8303.  If  the  new  exceptions  cleairy  lelale  to 
the  original  bill,  and  not  to  the  ainendiBCirti 
thereto,  the  defendant  may  move  to  tdce  them 
from  the  files  for  irregillarity ;  or  if  be  btf 
dottbto  on  the  subject,  he  naay  urge  the  ob|ee> 
tion  before  the  master  on. the  reference.    JM. 

8304.  Where  the  refeience  on  iueh  e»ep* 
tions  has  been  proceeded  in,  if  ^bej  do  not 
relate  to  the  amendments,  the  cxceptionB  vill 
be  permitted  to  remain  on  the  £les|  but  tlie 
master's  report  allowinff  the  new  exoeptioBi 
will  be  overruled.    Ibi£ 

8305.  Where  the  defendaols  hi  a  soit  in 
not  personally  served  with  process,  abd  do 
not  appear,  a  reference  must.be  msde  to  a 
master  to  take  p,roof  of  the  facto  and  ciram- 
stances  atated  in  the  bill  belbre  a  decree  ceo  bo 
made.  ^ymerr.GaitUmndiryamutra,9Pt^ 
384. 

830G.  Where  the  nmster  reported  sa  arnvrer 
insufficient,  and  npon  exceptions-  to  bis  nvort 
the  same  was  confirmed  by  default,  and  i 
second  anawer  was  referred  to  the  master  epoe 
the  old  exceptions;  Adtf,  that  the  defeodaoti 
were  precluded-  from  obieotihg  that- the  ens^ 
exoeptions  were  not  wdi  taken*  Eager  j^Wi^ 
tvaliandFHeei  3  Paige,  369. 

8307.  On  a  reference  to  a  master  to  settla  the 
righto  of  the  dofendanta  in  a  t^U  of  interpleader 
as  between  themselves,  the  Court  will  gi^a 
them  the  benefit  of  &  diseoTcry,  as  against  caeh 
other,  if  they  or  either  of  theni  deaiieit  Tk 
PrtMkni,  JHrtdom  and  Qtmrnany  ef  tbt  Cii$ 
Bank  V.  jBang$nndciker$^2  Paige,  670. 

8308.  Where  a  complainant  seeks  to  recom 
an  unliquidated  aoconnt  against  the  defeadasit 
upon  a  general  allegatiou  of  indebtsdnees,  whb- 
out  any  specification  of  the  items  of  the  aecoaat* 
the  Court  at  the  hearing  wHl  not  go  into  th< 
items,  but  will  refer  it  to  m  master  to  take  tbo 
aocounte  between  the  parties  |  on  which  ref<^ 
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eiice  the  defendant  will  be  permitted  to  make 
any  legal  or  equitable  defence  which  he  may 
have  to  the  several  item9  of  the  account*  Cot' 
mil  T.  Bositoiekj  3  Paige,  160. 

2309.  Where  it  is  referred  to  a  master  to 
examipfi  and  report  as  to  particular  facts,  or  as 
to  any  other  matter^  it  is  his  duty  to  draw  the 
conclusions  firom  the  evidence  belbre  him,  and 
to  report  such  conclusions  only ;  and  it  is  irre- 
eulai  and  improper  to  set  forth  the  evidence  in 
his  report,  without  the  special  direction  of  the 
Court..    In  the  matUr  cf  Hemiup^  3  Paige,  305. 

2310.  Where,  the  master  incorporates  the 
trstimony  into  his  report  without  the  fl|>ecial 
direction  of  the  Court,  although  it  is  done  upon 
the  solicitation  of  counsel,  he  will  not  be  al- 
lowed for  it  on  the  taxation  of  his.  costs.  .  /Ind. 

2311.  If  the  conclusion  which  the  master  is 
required  to  draw  is  a  question  of  law,  and  not 
a  mere  legal  presumption  of  a  fact,  he  is  per- 
mitted, in  the  exercise  of  a  sound  discretion  and 
without  an  order  for  that  purpose,  to  make  a 
special  report  submitting  the  legal  question  to 
the  decision  of  the  Court.    Ibi£, 

231%.  Upon  a  special  report^  the  master  should 
not  report  the  evidence,  but  he  should  draw  all 
the  coBchisions  of  fact,  as  in  a  special  verdict, 
leaving  the  question  of  law  alone  for  the  deci- 
sion of  the  Court.    IbitU 

2313.  The  master  is  only  pennitted  to  make 
a  special  report,  where  by  the  order  of  reference 
some  equity  is  reserved,  so  that  the  case  must 
lie  bfought  before  the  Court  for  further  direo- 
tioBS  upon  the  coming  in  of  the  report;  but 
where  all  the  consequential  directions  are  con- 
tained in  the  decree*  or  order  of  reference,  the 
master  must  decide  the  questions  of  law  as 
well  as  of  fact  which ,  arise  on  the  reference ; 
8o  that  the  decree  may  be  executed  upon  the 
Gonfiimation  of  the  master's  report  in  the  regis^ 
ter^s  office  or  otherwise.    Ibid* 

S3 14.  Where  a  plea  is  ordered  to  stand  for 
ftn  answer,  with  liberty  to  except,  or  the.plea  is 
accompanied  by  an  answer  which  will  enable 
the  complainant  to  except  without  special  leave, 
the  master,  upon  a  reference  of  the  exceptions, 
must  decide  as  to  the  sufficiency  of  the  answer, 
considering  the  plea,  as  a  part  thereof.  Oreutt 
V.  0rm9^  3  Paige,  4$9. 

2315.  Where  there  has  been  one  reference 
on  exceptions  to  an  answer,  if  a  second  or  third 
answer  is  referred  for  insufficiency  on  the  old 
excpptions,  it  should  be  referred  to  the  same 
master,  if  he  remains  in  office,  and  is  competent  to 
act  in  Uie  case.  Legsreit  v.  Duboisj  3  Paige,  477. 

2316.  Where  a  party  is  required  to  bring  in 
his  account  before  the  master  in  the  form  of 
debtor  and  creditor,  under  the  107th  rule,  he 
must  bring  in  his  whole  account,  and  for  the 
whole  time  for  which  he  is  accountable,  as 
established  by  the  decretal  order  of  the  Court. 
Sonf  V.  Browfi,  4  Paige,  112. 

2317.  The  account  must  also  be  accompanied 
by  the  usual  affidavit  of  the  party  that  the  ac- 
count, inelading  both  debits  and  credits,  is  cor- 
rect, and  that  he  does  not  know  of  any  error  or 
omission  in  the  aeconnt  to  the  prejudice  of  any 
of  the  other  parties.    Ibid, 

^18.  The  master,  upon  the  return  of  the 
r*4  sttmuioos,  should  regulate  the  manner  of 
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executing  tlie  reference,  and  the  several  steps 
to  be  taken  by  the  parties,  so  far  as  it  can  then 
be  conveniently  done ;  and  at  any  subsequent 
attendance  of  the  parties  before  him,  he  should 
give  such  further  directions  in  relation  to  the 
proceedings  as  have  beeome  necessary  in  the 
progress  of  the  reference.    Ibid,  ' 

2319.  A  master's  summons  or  warrant  should 
either  be  properly  underwritten,  or  the  natufi 
of  the  reference  to  be  proceeded  in,  or  the  ob- 
ject of  th&  attendance  required,  should  be, 
briefly  stated  in  the  body  of  the  warrant.  A6u¥- 
haitan  Chmpanjf  v.  Everi^ath  4  Paige,  376. 

2320.  W  hether  the  proceedings  will  be  set 
aside  for  irregularity,  upon  the  service  of  a 
general  warrant,  where  the  person  upon  whom 
the  warrant  is  served  is  not  limitea  thereby  f 
Qumre,    Ibid,  - 

2321«  Where  several  exceptions  to  an  anawa^ 
are  allowed  by  the  master,  and  but  one  excep- 
tion is  taken- to  the  report,  embracing  all  the  ex- 
ceptions allowed,  if  any  of  ^ose  exceptions 
were  well  taken,  the  exception,  to  the  master's 
report  will  be  overruled.  FrankHn  v.  Ktelerf  4 
Paige,  382. 

2322.  The  master  will,  in  no  case,  be  allowed 
more  than  fonr  dollars  per  day,  including  his 
taxable  fees  on  the  reference  and  for  the  reports ; 
and  if  his  taxable  fees  amount  to  that  sum  olr 
nearly  so,  no  extra  allowance  will  be  mad^ 
Woodruff  y,  STrato,  4  Paige,  407. 

2323.  Where  the  suit  is  pending  before  « 
vice-chancellor,  the  application  for  an  extra  al- 
lowanee  to  a  master  tor  taking  an  account  must 
be  made  to  such  vice-chancellor ;  and  an  ofder 
for  such  allowance  must  bo  entered  with  the 
clerk.    Ibid, 

2324.  To  obtain  an  extra  allowance  to  a  mas- 
ter, his  affidavit  should  state  the  time  he  has 
been  actually  and  necessarily  employed  in  the 
reference,  and  the  gross  amount  of  his  taxablo 
fees,. including  hid  charges  for  the  report.  IbiA 

2325.  Upon  the  allowance  of  an  exception  to 
a  master's  report  as  to  the  amount  of  damaget 
sustained,  the  Court  can  modify, the  rmort, 
and  settle  the  amount,  without  referring  it  back 
to  the  master.     Taifhr  v.  Read^  4  Paige,  561. 

2326.  A  few  unnecessarv  words  in  a  bill  or 
answer  do  not  render  the  pleadings  impertinent, 
and  the  master  should  not  allow  an  exception  oa 
account  of  a  few  unnecessary  words,  except 
when  they  will  lead  to  the  introduction  of 
improper  evidence  by  putting  in  issue  matters 
which  are  foreign  to  the  cause,  or  where  such 
words  may  embarrass  the  defendant  in  answer^ 
ing  the*  complainant's  bill.  Hawley  r.  Woher* 
ton^  5  Paige,  522. 

2327..  Costs  of  the  suit  may  be  taxed  after 
the  Coi^rt  has  refused  to  grant  a  new  trial  and 
made  a  decree,  though  before  a  master  has  re- 
ported as  to  an  amount  for  alimony.  Muhck  v« 
Muhek^  1  Edw.  14. 

N.  Decree. 

2328.  On  a  bill  filed  by  the  ereditors  of  « 
grantor,  that  B.,  the  grantee,  might  be  com- 
pelled to  receive  what  was  justly  due  to  him, 
suggesting,  however,  fraud  in  the  mortgage, 
and  praying  general  relief;  it  wa$  heU^  that 
under  the  prayer  for  general  reU^^  it  iii'as  com 
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potent  for  a  Court  of  equity  to  eet  aside  the 
mortgage  as  fraudalent,  the  facts  warraDting 
SQch  conclusioiit  although  the  $pee$JSe  rtlig 
asked  was  permission  to  redeem.  BaHey  ▼• 
Burttm^  8  Wend.  339. 

S3S9.  Under  the  general  jprayer,  the  complain- 
ant is  entitled  to  any  relief  consistent  with  the 
Rase  made,  though  inconsistent  with  the  specific 
relief  prayed  for.    Ihid, 

8330.  Costs  refused  on  decree  for  the  eora- 
plainanty  the  matter  haring  been  before  enb- 
mitted  to  arbitration,  and  the  decree  yaryingbut 
litUe  from  the  award.  Dreeland  ▼.  Mannahan^ 
1  Hopk.  276.    . 

8331.  No  decree  for  sale  until  the  amount  of 
the  encumbrances  is  reported.  Gardiner  v.  Gor- 
fMM,  1  Hopk.  30&. 

2333.  No  decree  will  be  made  fbr  the  distri- 
bution of  a  fund  in  Court,  unless  all  tlie  parties 
interested  in  the  fund  are  brought  before  the 
Court.  Ve-  la  Vergm  v.  E^vertton  and  othersy 
1  Paige,  181. 

2333.  Wheit  a  party  delayed  a  year  and  six 
months  in  applying  to' the  chancellor  to  correct 
a  mistake  made  in  drawing  up  a  decree,  leave 
to  amend  the  decree  was  refused.  Bodgen  y. 
Bodger9y  1  Paige,  188. 

8334.  A  decree  can  only  be  questioned  by  a 
bill  of  review.  RlHotU  txeeutor^  v.  JBeU  and 
oiher§^  1  Paiee,  263. 

2335.  A  decree  between  co^efendants  may 
be  made,  grounded  upon  the  pleadings  and 
proof  between  the  complainants  and  defendants. 
Ibid. 

2336f  But  such  a  decree,  to  be  binding,  must 
be  founded  upon  and  connected  with  the  subject- 
matter  in  litigation  between  the  complainant 
and  one  or  more  of  the  defendants.    Ibid* 

2337.  A  decree  made  upon  bill  and  answer 
cannot  affect  the  rights  of  any  of  the  parties  as 
to  other  matters  which  Were  not  the  subject  of 
litigation  in  that  suit    Ibid, 

2338.  An  omission  of  the  solicitor  or  counsel 
to  sign  an  answer  will  not  affect  the  validity  of 
a  decree.  Sean  and  wife  v.  Hyer  and  othere^  1 
Paiflfe,  483. 

2339.  Where  a  bill  is  filed  by  a  creditor  or 
lor  the  payment  of  a  particular  legacy,  if  the  de- 
fendant admits  a  sufficiency  of  assets,  a  decree 
for  the  payment  may  be  made  without  any  ge- 
neral account  of  the  estate,  or  notice  to  the  other 
creditors  or  legatees.  HaUett  and  Daw  y«  Hal^ 
kit  and  others^  2  Paige,  15. 

2340.  If  the  eomplaioants  do  not  proceed 
with  due  diligence  under  a  general  decree  for  an 
account,  any  person  coming  in  under  the  decree 
will  be  permitted  to  prosecute  the  suit,  and  may 
file  a  supplemental  bill  if  necessary.    Ibid. 

2341.  But  if  it  appears  by  the  answer  that 
there  is  a  sulHciency  of  assets,  the  decree  must 
be  for  a  general  account  and  distribution  of  the 
fund  among  all  those  who  may  come  in  and  es- 
tablish their  claims  under  the  decree.    Ibid, 

2342.  Where  the  decree  is  final  as  to  any 
branch  of  the  cause,  or  as  to  any  of  the  parties 
thereto,  it  must  be  enrolled  before  a  deed  can  be 
executed  on  a  sale  under  the  decree,  and  before 
an  execution  can  be  issued  to  enforce  the  per- 
formance of  such  decree.  Mintkome^e  Bxecu* 
tore  v.  Titmpkim^  Eopeeuion^  2  Paige,  102. 


8343.  If  the  enrolment  of  any  subsequent 
decree  is  necessary,  it  is  to  be  made  by  a  con- 
tinuance on  the  record  of  the  first  enrolment* 
Ibid. 

2344.  Where  a  bill  of  interpleader  is  filed 
against  two  defendants,  and  one  of  them  ia  not 
personally  served  with  process,  and  does  not 
appear,  and  the  bill  is  taken  as  confessed  against 
hm:i,  the  defendant  who  appean  will  not  be  en- 
titled to  the  possession  or  the  fund  until  the  ex- 
piration of  the  time  limited  by  the  statute  for 
the  other  defendant  to  appear,  unless  he  gives 
security  to  repay  the  fund  in  case  the  other  de- 
fendant appears  and  establishes  his  right  to  the 
same.  Aymer  v.  QauU  and  M^ Kamaroj  2  Paige, 
284. 

2345.'  If  a  bill  Df  interpleader  is  ripe  for  a  de- 
cision as  between  the  defendants,  as  well  as  be> 
tween  them  and  the  complainants,  the  Court 
settles  the  conflicting  claims  of  the  parties,  and 
makes  a  final  decree  on  the  first  hearing.  The 
Prendent^  Direeiore,  and  Company  tf  ike  €Vj^ 
Bonk  V.  Bange  and  otkere,  2  Paige,  570. 

2346.  Where  the  suit  is  not  in  readiness  for 
a  decision  as  between  the  defendants,  the  Court 
merely  decides  that  the  bill  is  properly  filed,  and 
dismisses  the  complainant  with  his  costs  ap  to 
that  time;  and  directs  an  action  to  be  brought,  or 
an  issue,  or  a  reference  to  ascertain  and  settle  the 
rights  of  the  defendants,  to  the  fund  in  contro- 
versy.   Ibid. 

2347.  Where,'  upon  a  bill  filed  to  compel  the 
defendant  to  discovet  and  deliver  over  to  the 
complainants  a  pass-book  alleged  to  belong  to 
them,  and  which  they  wanted  to  use  as  evidence 
against  him  in  a  suit  at  law,  and  the  defendant 
by  his  answer  admitted  that  the  pass-book  was 
in  his  possession,  and  referred  to  it  in  such  a 
iiianner  as  to  entitle  them  to  an  inspection  of  the 
same  as  a  part  of  the  answer;  heid^  that  the 
complainants  were  not  enfitled  to  use  the  pase- 
bbok  as  evidence  in  their  auit  at  law,  separate 
from  the  defendant's  answer,  previous  to  a  final 
decree  declaring  their  right  to  the  same*  .Waita 
V.  Lawrence,  3  jPaige,  159. 

2348.  Where  tlie  Christian  name  of  ah  ap- 
praiser was  omitted  in  drawing  up  a  decree 
for  the  appraisement  and  sale  of  trust  property, 
the  Court  directed  it  to  be  inserted  in  the  origi- 
nal decree  in  the  register's  minutes,  it  being  a 
mere  matter  of  form.  Be  Oatere  y»  Le  Bay  de 
GAatMum/,  3  Paige,  178. 

2349.  By  examining  a  defendant  as  a  wit- 
ness, the  complainant  precludes  himself  from 
having  any  decree  against  such  defendant  peiw 
sonally ;  and  the  complainant  must  pay  cosia  to 
such  defendant,  although  he  might  not  have 
been  entitled  to  costs  if  the  complainant  had 
not  examined  him^as  a  witness.^  IStUan  Bank  ▼• 
Neto  York  and  Skaron  Oanal  Company,  4  Paige, 
127. 

2350.  A  creditor  coming  in  under  a  decree,  to 
prove  a  claim  which  is  not  set  6ttt  in  the  plend- 
ings  or  proofs  in  the  cause,  must  present  the 
particulars  of  his  claim  to  the  master;  and  he 
must  also  support  the  same  by  his  affida^t, 
stating  that  the  amount  claimed  is  justly  doe, 
and  that  neither  he  nor  any  odier  person  oy  his 
Older,  or  for  his  use,  has  received  the  imomnt 
thus  claimed,  or  any  part  thereof^  or  any  eeconty 
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or  satisfaction  for  the  same.  Mbrri»  ▼•  MnmtU, 
4  Paige,  149. 

2351.  After  a  decree  in  the  eaaee,  settling  the 
amount  doe  to  the  complainants,  the  Court  re- 
fused to  let  them  in  to  prove  a  new  claim  not 
set  up  in  the  pl^dings,  and  which  was  also  a 
sale  claim  of  more  than  tea  years*  standing. 
Jbid. 

2332.  A  creditor,  opon  a  proper  case  being 
shown  by  petition^  may  be  permitted  to  come 
in  and  prove  his  debts  under  a  decree,  at  any 
time  while  the  fund  or  aoy  part  thereof  is  under 
the  control  of  the  Court,  notwithstanding  the 
time  limited  by  the  master  for  the  creditors  to 
come  in  and  prove  Uieir  debts  has .  expired. 
Brookt  V.  Giibops^  4  Paige, '374. 

2353.  If  one  of  the  respondents,  in  an  appeal 
to  the  Coait  for  the  Conection  of  Errors,  dies 
after  issue  joined  opon  the  petition  of  appeal, 
and  that  Court,  without  noticing  his  death,  re- 
verses the  decision  of  the  chancellor,  and  makes 
a  new  decree  against  all  the  respondents,  such 
dpcree  is  not  void,  and  the  Court  of  Chancery 
is  bound  to  carry  it  into  efiect  a^inst  the  surviv- 
ing parties  and  the  representatives  of  the  dece- 
dent.    Bogara  r.Patttnonj  4  Paige,  409. 

2354.  A  defendant  who  has  appeared  by  a 
solicitor  is  entitled  to  notice  of  all  the  subse- 

?|Qent  proceeding's  in  thecadse,  although  he  suf^ 
ers  the  complamant's  bill  to  be  taken  as  con- 
fessed ;  and  a  decree  taken  against  htm  ex  parte, 
withoot  notice  to  his  solicitor  of  the  hearing, 
will  be  set  aside  as  irregular.  Hart  v.  SmtuL, 
4  Paige,  551. 

9355.  Where  the  decree  of  a  vice-chancellor 
settles  the  rights  of  the  parties,  and  disposes  of 
the  general  costs  of  the  causes  and  also  contains 
the  consequential  directions  for  carrying  the 
decree  into  effect  upon  the  coming  in  and  con- 
firmation of  the  report  of  a  roaster,  to  whom  a 
releience  is  directed  to  ascertain  th^  amount  to 
be  paid,  It  is,  substaatiaHy,  a  final  decree,  al- 
thoogfa  the  case  is  subsequently  brought  before 
the  vIoe-ehaneeHor,  upon  exceptions  to  the 
report:  and  an  appeal  (rpm  a  decretal  order, 
altowing  or  disaliowtng  audit  exceptions,  will 
not  aathorice  the  chancellor  to  reverse  or  alter 
the  original  decree  of  the  vice*chancelter.  TVy- 
hr  T.  Read,  4  Paige,  561. 

935G.  By  the  lex  hit  rei'Hfa,  propertjr,  be^ 
longing  to  a^person  who  is  not  within  the  juris- 
diction of  the  Court  in  which  a  suit  is  brought, 
may  be  made  subject  to  the  jurisdiction  of  such 
Court,  so  as  to  render  such  judgment  or  de- 
cree binding  as  a  proceeding  t»  rem  against  the 
property  which  is  within  such  jarisdiction ;  but 
if  the  defendant,  or' patty  proceeded  aigainst, 
does  not  reside  within  the  jorisdictioir  of  the 
state  or  county  where  the  suit  is  brought,  and 
is  not  served  with  process,  and  does  not  appear, 
the  jndgment  or  decree  in  such  suit  is  purely 
local ;  and  it  has  no  extra,  territorial  effect  or 
validity  in  pertonam  against  the  defendant. 
Balet  V.  Delaman,  5  Paige,  290. 

9357.  Wliere  a  first  mortgagee  files  a  bill  of 
ibrselosnre,  and  after  a  decree,  but  before  a  sale, 
the  mortgagor  pays  the  in.terest  due  and  costs, 
the  afler  mortgagees  cannot  have  the  benefit  of 
the  decree,  except  by  filing  a  supplemental  bill; 
^tMkin  T.  Dulei  CiurvA,  1  Edw.  20. 


9356.  An  administrator  who  is  applying  to  a 
surrogate  for  leave  to  sell  real  estate,  in  order  to 
pay  debts,  will  be  restrained  by  perpetual  in- 
junction where  a  decree  for  foreclosure  and  sale 
of  the  same  premises  has  been  had  in  this  COurt^ 
and  is  in  force.  Breevort  v.  M^Jimaey^  1  Edw. 
561. 

0.  Attachment, 

2359.  Where,  upon  an  appeal  by  a  defendant 
from  an  interlocutory  decision  of  a  vice-chan* 
cellor,  sneh  decision  is  revereed  with  costs  by 
the  chancellor,  and  no  order  is  obtained  to  remit 
the  proceedings  to  the  vice*chancellor,  the  de- 
fendant may  either  cause  the  order  to  be  en- 
rolled, and  obtain  an  execution  for  his  costs  on 
the  appeal,  or  he  may  proceed  as  for  a  con- 
tempt, and  apply  for  an  attachment  against  the 
complainant  for  the  non-payment  of  the  costs. 
Broekway  and  APFurland  v.  Copp,  2  Paige^  578. 

2360.  Ten  days  given  to  pay  costs  accruing 
on  exceptions  to  answera  on  attachments  for 
non-payment  of  the  same;  and  twenty  davs 
allowed  for  puttinv  in  further  answera.  In  the 
mean  time  the  bonds  given  upon  the  attachment 
were  to  be  operative.  Feldoerg  v.  Kellogg^  I 
Edw.  27. 

2361.  The  ancient '  mode  of  attachment  ana 
sequestration  may  stilL  be  resorted  to  in  a  proper 
case.     White  v.  Geraerdt,  1  Edw.  336. 

9362.  This  Court  can,  through  a  sequestra- 
tion, lay  hold  of  property  of  every  description, 
anywhere  within  its  Juhsdiction,  belonging  to 
a  party  in  coihempt,  for  not  obe^rinpr  a  decree ; 
and  it  also  has  power  to  apply  it  in  satisfac- 
tion; and  where  tne  delay  of  an  attachment  and 
sequestration  would  jeopsrdize  the  rights  of  tfaf 
opposite  party,  the  fatter  may,  in  the  firet  in- 
stance, file  a  firesh  bill,  thereby  restraining  the 
property  and  party  in  contempt,  and  thus  obtain 
the  effect  of  tne  fbrmer  decree.    Ibid. 

.P.  Appfioiftom  a  viee<hanceJJor, 

2363.  Practice  under  the  revised  statutes  as 
to  removing  causes  from  a  vice-chancellor  to  the 
chanoellor  before  hearing,  and  as  to  referring 
causes  and  ^notions  to  a  vice-chancellor  for  his 
decision.  Jmia  v.  BturU  and  others,  2  Paige,  94. 

2364.  If  a  cause  commenced  before,  a  vice- 
chancellor  is  directed  to  be  heard  by  the  chan- 
cellor, the  whole  cause  is  before  the  chancellor, 
and  all  ordere  and  decrees  thereafter  made  by  him 
are  to  be  entered  by  ^e  register  or  assistant 
re^ster.    Jbid* 

:^365.  Where  a  chancellor  holds  a  term  of  the 
vice-chancellor's  Court,  the  ordere  and  decreee 
made  by  him  are  to  be  entered  with  the  clerk 
of  the  vice-chancelloK.    ibid. 

2366.  W  here  a  cause  pend  ing  before  the  chan- 
cellor is  in  readiness  for  a  hearing,  either  party 
may  apply,  for  leave  to  have  it  heard  before  a 
vice-chancellor.    Ibid. 

S367.  The  petition  for  snch  reference  should 
state  the  situation  of  the  cause ;  and  notice  of 
the  application  inust  be  given  to  the  adverse 
party.    Jbid, 

2368.  If  a  greater  number  of  causes  are  placed 
on  the  calendar  of  the.  chancellor,  or  submitted 
to  him,  than  he  can  hear  and  decide,  he  will, 
without  any  application  from  either  party,  refer 
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■neh  causes  as  he  Uitnks  proper  to  the  Tiee- 
ehancellor.    Ibid, 

8369.  Principles  on  which  selections  of 
esuses  for  the  vice-chanceliors*  decision  will 
be  made.    IlfiiL 

8370.  Where  Uie  order  referrinf  a  caose  to  a 
vice-chancellor  to  hear  and  decide  the  same  is 
general,  the  whole  cause  is  hefore  him,  and  all 
subsequent  orders  and  proceedings  therein  are 
to  be  made  and  had  before  the  Ttce-chaneeUor. 
Ibid. 

2371.  Where  some-  particnlar  motion  or 
branch  of  a  cause  only  is  referred  to  a  yice>«han- 
eellor,  the  general  proceedings  in  the  cause 
must  continue  to  be  had  before  the  ehancclion 
Ibid. 

9373.  If  a  special  motion  or  other  special 
applieation  is  referred  to  a  vice-chancellor  for 
his  decision,  the  chaneellor  may  at  the  same 
time  direct  that  all  other  proceedings  and  quee* 
tions  in  ths  cause  be  hs4  and  heard  before  such 
Tice-ehancelloc    Ibid* 

8373.  On  appeal  from  an  interlocutory  order 
of  a  Tic»>cfaancellor,  the  qqestion  of  affirming 
or  reTersinff  his  decision  nmst  depend  upon  the 
foots  which  were  before  him  at  the  time  the 
decision  was  made.  White  t.  Bubddand  oUur9i 
8  Paige,  164. 

8374.  Appeal  causes  ars  to  be  plaeed  on  the 
calendar  of  the  chancellor  as  of  Oie  same  date 
at  which  they  were/ originally  entitled  to  be 
•laced  on  the  calendar  of  the  C  ourt  below.  Bel* 
knof  T.  TrtmbU  and  eiher$f  8  Paige,  877. 

d37&.  Where  a  suit  comes  up  by  an  appeal 
from  a  yice-cbaneellor,  if  the  present  vice^hant 
cellor  of  the  eireuit  from  which  the  snlt  came 
was  originally  of  counsel  in  the  cause,  the  suit 
will  be  retained  by  the  chancellor.  Souztrand 
$m/e  r.LeMtyer  mnd  Dt  JAyetf  8  Paige»  675. 

R.  Bill  of  rttitor. 

2^76.  The  suit  abated  by  the  death  of  the 
complainant  after  a  decretal  order  establishing 
a  right  in  favour  of  one  of  the  defendants ;  Xhat 
defendant  filed  a  bill  of  revivor  within  twen^ 
days  after  the  abatement,  and  before  the  ezeoutp 
ing  of  the  formerf  coraplaihant  appeared  to  hate 
proved  the  will ;  htUk  that  the  representative^ 
of  the  eomplainants  have  the  first  right  to  re- 
vivst.  //  seeiM,  that  4hey  shall  have  a-  reasonable 
time  for  Hm  purpose.  Pell^. EUioH^l  Hopk.  86. 

8877«  Tbe  order  was,  that  the  present  aefend- 
ants  Show  eanse  in  twenty  dava  why  the  auits 
should  not  sland  revived,  unless  they  should 
apply  for  fuHfcer  ttme»  saving  their  rights  by 
way  of  defenee.    Ibid. 

8376.  Upon  the  abatement  of  a  ^nit  by  the 
death  of  one  of  sever?)  complainants,  it  is 
nt  (h4  election  of  the  sarTiringr>  eomplainants 
whether  he  will  revive  the  suit.  PM  v.  Ooon^ 
1  Hopk.  450.  *     ^ 

8379.  The  Court  will  limit  a  time  within 
which  they  shall  make  that  election.    Ibid. 

8380.  And  if  they  do  not  revive  within  the 
time,  the  Court  will  order  that  .they  be>preeluded 
from  any  further  prosecu^on  of  the  suit.    Ibid, 

8381.  On  the  death  of  a  par^  to  a  suit  in 
Chanoery,  if  the  cause  of  action  anrvives  to  or 
against  some  other  of  the  paitiesvso  that  a  pep- 
feol  decree  as  to  every  part  of  the  subject  of 


litigation  can  be  made  between  the  sonivtof 
parties,  the  suit  does  not  abate  as  to  thesorti- 
vera ;  and  on  motion  of  either  party,  the  Court 
will  order  the  suit  to  proceed  betweea  such 
survivors.  Leggtit  v.  Duboii  and  o^Aen,  S 
Pai^,  811. 

8398.  Where  a  cause  of  action  against  a  de* 
ceased  party  does  not  auryive,  but  soqae  third 
person  pecomes  vested  with  his  interest  or  sub- 
ject to  his  liabilities,  tlie  comphiinant  may  elect 
to  proceed  without  reviving  the  soitagaisst  the 
representatives  of  the  deceased  party ;  prorided 
a  perfect  decree  can  be  nikade  betweea  thesorri* 
vers  without  bringing  snch  represeatatives  be* 
fore  the  Court.    Aid.  . 

8383.  In  such  eases  the  complaisant  mutt 
revive  the  suit  sgainst  the  lepreseatatiTes  of 
the  deceased  party,,  or  elect  to  proceed  sgaiaat 
the  surviving  defendants,  within  each  time  u 
mtj  be  desined  reasonable  bjr  the  Coart,orthe 
defendants  may  revive  the  suit.    Ibid, 

8384.  To  revive  a  suit  under  the  provisioni 
of  the  revised  statutes  without  a  bill  of  reriTor, 
the  party  must  proceed  upoli  petition,  which  is 
a  substitute  for  the  bill  or  revivor.    Ibid, 

2385.  But  sn  order  |o.  proceed  withoDtrerir- 
ing  may  be  dbtained  on  an  affidavit  shoving 
the  death  of  the  party,  and  tha^the  caose  of  so* 
tion  has  survived.    J^d,    - 

8386.  If  a  soit.abatiM  pending  aabjunction, 
the  defendant,  or  his  representatives  who  aio 
restrained  by  sueh  injunction,  may  have  an  older 
that  the  complainant  or  hia  represenlalives  r^ 
vive  within  such  r^^onable  time  as  may  be 
fixed  b^  the  Court  for  thai  purpose,  or  that  the 
injunction  be-dissolved.    Ibid,. 

8387.  Where  the  representative  of  a  deceased 
complainant  applies  for  an  order  to  revive  under 
the  statute,  he  should  give  notice  of  the  appH* 
cation  to  the  anrviving  parties-  who  bare  ap* 
'  peered  in  the  soit*  And  tfie  older  of  levivil 
should  state  the  particular  character  in  which 
he  is  permitted  to  revive  and  oontinue  the  suit; 
and  the  aubaeQuent  prooeedinga  are  to  be  es* 
tersd  accordingly.    Ibid* 

8388.  Where  a  peraon,  claiming  to  be  de- 
visee of  a  deceaaed  complainant  who  had  filed 
a  bill  ta redeem,  obtainedv  on  an  tx  parU  motion, 
an  order  to  revive  the  suit  in  her  favour,  beH 
that  the  defendant  miffht  at  the  hearing  object 
that  the  suit  was  not  fisgally  revived.    Jbid, 

8389.  If  it  appears  that  the  cdmplahiant  htd 
no  right  to  revive  the  suit,  the  deteadant  may 
avail  himself  of  the  objection  at  the  heariaf* 
Douglau  V.  Sberman^  8  Paige,  358. 

.8390.  The  provisions  of  the  revised  statutes, 
authorising  the  revival  of  a  snit  o^  inotioo  or 
petition,  extend  t>Bly  to  those  oases  whets,  bt 
the  former  practice  of  the  Court,  the  prooeed- 
ings  could  be  revived  sad  coatimied  by  a  sun* 
pie  bill  of  revivor.    Ibid, 

8391.  Where,  by  the  death  of  a  party«  bis 
intereat  or  tttje  to  the  property  in  contrevefsy 
is  transmittcRi  totherepresentativs  which  the 
law  gives  or  aaoertains,  a^  simple  biH  of  isri* 
vor,  or  a  petition  under  th»  statute,  is  soffieieat 
to  eontinue  the  proceedings  in  favour  of  or 
against  such  representative.    Ibid. 

8398.  Where,  by  the  event  which  shales  the 
suit,  the  interest  of  a  party  is  transmitted  by 
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ieiise  or  otherwise,  so  that  the  title  to  the  pro- 
peitj,  as  well  as  the  person  entitled'  thereto, 
may  be  a  subject  of  litigation  in  the  suit,  an 
orimnal  bill  in  the  nature  of  a  bill  of  reviyor 
and  supplement  is  necessary.     Ibid, 

S393.  The  executrix  of  the  mortgagor,  or  of 
his  grantee,  ha?ing  no  interest  in  the  premises, 
is  not  entitled  to  redeem  ;^  and  cannot  revive- 
a  suit  for  that  purpose  commenced  by  the  testa- 
tor in  his  lifetime.    Ibid, 

2394.  Where  an  executor  applies  to  Tevive 
a  suit,  he  must  show  that  he  has  taken  probate 
of  tbe  win  of  the  decedenL     Ibid<, 

2395.  At  law,  where  an  execution  is  In  the 
hands  of  the  sheriff  at  the  time  of  the  abatement 
of  the  soit  by  the  death  of  a  defendant,  the  pro- 
ceedings QBoer  the  execution  will  not  be  stayed, 
as  it  can  be  executed  without  any  further  brder 
of  the  Court  T%e  Washington  Insurance  Cbm- 
pany  t.  St$  and  others^  3  Paige,  365.^ 

2396.  But  if  a  new  execution  is  necessaiy, 
or  any  other  ]Mroceedinjg  which,  is  either  actual ty 
or  constiuctxTely  to  be  done  by  the  Court,  tbe 
proceedings  must  be  suspended  until  it  is  re- 
vived by  Ktre  facias.     Ibid. 

2397.  it  teems^  that  the  same  rules  preTail  in 
equity,  at  least  in  farour  of  parties  who  have 
acquired  rights  Under  an  execution  issued  upon 
a  decree  previous  to  the  abatement  of  the  suit. 
Ibid.     • 

2398.  Whether  the  purchaser  at  ft  master^s 
•ale,  under  aimilar  circumstanced,  would  obtain 
a  ralid  title  where  an  order  of  confirmation  is 
necessary  before  the.  sale  becomes  absolute  ? 
Qu^e,    Ibid. 

2399^  Where  a  decree  cannot  be  carried  into 
effect  without  a  direct  application  to  the  Court, 
an  order  for  that  purpose  carraot  be  made  after 
an  abatement  by  the  defendants  death,  and  be- 
fore the  soit  is  rev  ived.    Ibid. 

2400.  Jr  seems^  that  any  thing  which  could  be 
l^gfally  urged  b^  plea  or  otherwise^  as  a  defence 
to  a  bill  €«  reTiTor*  constitutes  a  valid  ground 
of  objection  to  an  order  to  teviTe  under  the 
statute.    Ibid. 

2401.  Where  a  cause  was  argued  before  a 
former  ehaneellor,  but  before  a  decision  therein 
he  went  out  of  oflce,  and  also  the  complainant 
died,^i^  that  the  cause  could  not  be  redargued 
before  the  new  chancellor  without  being  Th- 
rived.   Joknaon  T.  Thomas^  52  Paige,  377. 

2103.  The  peraonal  representi^yes  of  H  d^ 
ceased  sole  eomplsinant  may  be  substituted  as 
complainants,  on  motion  or  petition  under  the 
itatoie,  witboat  reeortinff  to  a  fotmal  bill  of 
reriTor.  WiHe  ▼.  Bulotd  and  others^  2  Paige, 
475. 

2(03.  But  if  the  other  parties  in  the  cause 
who  have  appeared  do  not  join  in  the  applica- 
tion to  sobstitote  the  representatives  of  the  de- 
ceased complainant  as  parties  in  his  place, 
tbey  must  have  due  notice  of  the  application. 
Ibid. 

• 

24<>l.  Where  one  of  two  complainants  dies 
Pending  the  sait,  and  the  cause  of  action  sur- 
^ves,  the  surviviuflr  complainant,  if  he  wishes 
the  soit  to  proceed  in  his  name  as  survivor, 
mast  make  a  special  application  to  the  Court 
for  that  purpose.    Broum  ami  otken  v.  Story, 


2405.  A  bill  cf  revivor,  when  necessary,  may 
be  filed  of  course,  without  any  order  of  the 
Court  granting  permission  to  file  such  bill. 
Ptndldon  v.  Fav,  3  Paige,  204. 
.  2406.  If  a  bill  of  revivor  is  unnecessarily  or 
iknproperly  filed,  the  objection  may  be  taken  by 
plea  or  demurrer.    Ibid, 

2407.  Where  a  complajnant  has  a  right  to 
revive  the  suit,  he  may  add  to  the  bill  of  revivor 
such  supplemental  matter  as  is  proper  to  be 
added,  by  way  of  supplement  merely,  in  that 
stage  of  the  suit.    Ibid^   * 

2408.  If  any  matters  contained  in  a  bill  of 
revivor,  cuf  a  supplement,-  are  irrelevant  or  im- 
proper, the  deten^ant  may  avail  himself  of 
the  objection  eithier  by  plea  or  demurrer,  or  by 
expeptions  for  impertinence.    Ibid, 

2409.  A  bill  of  revivor  and  supplement  in 
the  nature  of  a  bill  of  review  must  be  founded 
upon  an  affidavit  of  the  disciDvery  of  dew  mat- 
ter, and  cannot  be  filed  without  the  special 
leave  of  the  Court ;  neither  can  it  be  filed  with- 
out making  the  deposit,  or  giving  the  security 
required  upon  a  bill  of  revivor.    Ibid.      '  , 

2410.  A  suit  in  Chanoery  may  be  revived  by 
^  surviving,  complainant  against  the  infant  re- 
presentatives of  a  deceased  complainant,  by  pe<- 
tition  and  the-service  of  an  order,  under  the  ge- 
neral provisions  of  the  revised  statutes.  WiVtinr' 
Sony.  Parish,  3  Paige,  653. 

2411*  The  petition  to  revive  niust  contain 
substantially  the  same.facts  which  are  required 
to  be  set  forth  in  a  bill  of  revivor,  and  must  also 
state  that  eighty  days  have  elapsed  since  tbs 
death  of  the  deceased  ^complainant,  and  that  his 
representatives  have  not  caused  themselves  to 
b^  made  compl^nants ;  and  a  copy  of  the  order 
must  be  served  upon  the  parties  against  whom 
the  revival  is  sought.     Ibid, 

2412.  If  the  representatives  of  the  deceased 
party  neglect  to  appear  and  answer  the  petition 
or  to  diSQlaim,  the  order  that  the  suit  stand  re- 
vived becomes  absolute  against  them  by  de» 
fault,  and  a  formal  appearance  may  be  entered 
for  them.    Ibid. 

2413.  No  decree  or  order  of  revival  can  be 
made  against  an  infant  by  default  under  the  pn^ 
visions  of  the  revised  statutes ;  but  if  the  infant 
neglects  to  appear  and  procure  the  appointment 
of  a  guardian,  the  same  steps  for  the  appoint- 
ment of  a  guardian  ad  litem  must  be  taken  as  in 
other  cases  where  the  infant  neglects  to  appear. 

2414.  If  the  parties  against  whom  s  suit  is 
sought  to  be  revived  are  beyond  the  jurisdiction 
of  the  Court,  or  cannot  be  found  to  be  served 
with  the  order,  a  formal  bill  of  revivor  must  be 
filed,  and  the  like  proceedings  had,  to  obtain 
their  appearance,  as  are  required  in  the  case  of 
absent,  concealed  or  non-resident  defendants. 
Ibid. 

2415.  Partition  suits  are  embraced  within  the 
general  provisions  of  the  revised  statutes  rela- 
tive to  the  revival  of  suits;  but  if  ^a  suit  for 
partition  is  revived  against  an  infant  heir,  the 
guardian  ad  litem  Of  the  infant  must  gfve  the 
same  security  which  would  have  been  required 
if  the  infant  had  been  one  of  the  original  parties 
to  the  suit.    Ibid. 

24 16.  If  the  husband  dies  pending  a  partition 


190 


CHANCERY.-.JVtii€f>a/  wd  Jt^tid. 


tuit  to  which  his  wife  is  not  iftade  a  party,  the 
suit  ean  only  be  reviTed  or  continued  against 
the  widow,  as  to  her  rtffht  of  dower  in  the  pre- 
mises, by  an  original  bul  in  the  natiire  of  a  bill 
of  reYiTorand  supplement.    Ibid* 

3417.  Upon  a  bill  for  an  account  and  distri- 
bution of  an  estate,  if  one  of  the  distributees 
dies  pendinr  the  snit,  it  must  be  reTi^ed  against 
his  personal  representatiTes,  and  not  against  his 
next  of  kin.    Jenkin»  ▼.  Prtyer^  4  Paige,  47. 

2418.  Where  a  tsaJX  abates  zS\bx  an  appeal, 
but  before  the  Court  for  the  Correction  of  Errors 
becomes  possessed  of  the  cause,  it  must  be  re- 
Yived  in  the  Court  below,  before  any  further 
proceedings  ean  be  had  on  the  appeal.  But  if 
the  abatement  takes  place  afWr  the  Appellate 
Court  has  become  possessed  of  the  cause,  that 
Court,  upon  petition,  may  order  the  salt  to  stand 
reTiTed  m  the  name  of  the  representatiyes  of  the 
deceased  party.  lUgen  y.  Fatfenon,  4  Paige, 
409. 

S419.  Where  a  decree  is  made  in  the  Court 
for  the  Correction  of  Errors  against  a  deceased 

n  after  his  death,  the  suit  must  be  revived 
e  Court  of  Chancery  against  his  repre- 
sentatives, before  any  proceedings  can  be  haid  to 
carry  the  decree^into  eflect    Ibid, 

34S0.  After  a  decree  In  a  cause  by  which  tlie 
defendant  has  acouired  an  interest,  he  has  a 
riffht  to  revive  the  suit,  upon  a  petition  and 
order,  if  the  complainant  or  his  representatiTes 
neglect  to.  revive;  and  it  is  not  optional  with 
the  representatives  of  the  deceased  complainant 
either  to  have  the  snit  revived  or  to  have  the 
bill  dismissed  as  toHhem.    Ibid. 

3421.  The  order  for  the  revival  of  a  cause  upon 
petition  should  be  entitled  as  in  the  original 
cause  at  the  time  of  the  abatement ;  but  all  sob* 
sequent  orders  and  proceedings  must  be  entided 
in  the  cause  as  revived.  Bogen  r'.  Pattermm^  4 
Paige,  450. 

2422.  Where  a  bill,  cross  bill,  a  supplemental 
bill  in  the  nature  of  a  bill  to  review,  between  tbe 
same  parties  and  relating  to  the  same  subject, 
are  all  abated  by  the  deaUi  of  one  of  the  parties, 
the  whole  proceedings  tnay  be  revived  bv  one 
bill  of  revivor.  Tite  party  reviving  will  not, 
therefore,  be  allowed  the  costs  of  two  or  more 
separate  bills  for  that  purpose.  fViide  v.  JMkint, 
4  Paige,  481. 

3423.  The  statute  relative  to  absent,  conceal- 
ed, and  non-resident  defendants  applies  to  bills 
of  revivor  as  welt  as  original  bills.  Oiia  v.  WtHsj 
I  Edw.  83. 

3424.  Forni  of  an  order  for  a  non-resident  de« 
fendant  to  show  cause  whj  a  suit  should  not  be 
revived  against  him  as  heir  at  law  of  a  deceased 
party.    Ibid* 

S.  Suing  in  forma  pauperis. 

2425.  A  party  must  be  an  object  of  chkrity, 
otherwise  the  privilege  of  prosecuting  ih  forma 
pauperit  will  not  be  granted  to  him.  Isnard  v. 
Cazeaux^  1  Paige,  .39. 

2426.  Applications  for  this  ptivilege  are  not 
encouraged.    Ibid. 

3437.  Whether  under  the  statute*  of  this  state 
a  party  can  be  admitted  in  any  case  to  defend 
in  ybrma  pauperis  f  Qwtre.  Brown  v.  Storjf^ 
1  Paignei  688* 


XLVII.  PRINCIPAL  MD  JGENT. 

A.  When  notice  to  ike  agent  ia  notice  to  Oupriih 

a'pal, 

B.  Liability  (fan  agent, 

C.  Power  tf  an  agent. 
D.Commiuions. 

A.  When  notice  to  the  agent  i$  notice  1$  Utepriit' 

eipoL 

2438.  Notice  to  the  agent  of  a  party  it  legil 
notice  to  the  principal  where  it  is  the  doty  of 
such  agent  to  act  upon  tbe  notice,  or  to  com- 
municate the  information  to  his  prinetpsl,  in  Uie 
proner  discharge  of  his  trust  as  such  agest 
Ana  this  rule  applies  to  the  agents  of  eorpon- 
tions  as  well  as  others.  f\titoh  Bank  v.  New 
York  and  She^ron  Canal  Company^  4  Paige,  IS7. 

B.  Liability  (f  an  agent. 

3429.  Where  a  person  was  entitled  to  a  share 
of  the  personal  estate  of  an  intestate,  and  the 
agent  of  other  persons  entitled  al^  to  poitiou 
of  such  estate  bad  received  all  the  proceeds  of 
the  same,  and  remitted  the  whole  to  his  princi- 
pals, end  afterwards  there  came  into  his  hands 
a  portionjof  the  proceeds  of  the  real  estate  which 
belonged  wholly  to  his  principals ;  it  was  ieU^ 
that  such  person,  whose  share  of  ^e  peisosal 
estate  had  been  so  paid  by  such  agent  to  his 
principals,  had  an  equitable  claim  npon  the  pio- 
ce'eds  of  the  real  estate  in  the  hands  of  the  agent 
Duffy  and  othert  T.  Buchanan  and  nikm^  1 
Paige,  453. 

2430.  The  agent  is  not  liable  for  the  pay- 
ment to  his  principals  of  the  share  of  the  pf^ 
'Bonal  estate  which  did  not  belong  to  tiiea,  hav 
ing  paid  the  same  without  notice.    Ibid. 

2431.  The  remedy  of  the  person  entitled  to  the 

share  of  the  personal  estate  so  paid  by  mistake 
to  the  principals  is  s^inst  such  princi'psla  or  the 
personal  representatrves  of  the  intestate.  Ibi^ 
■  2432.  lt\  general,  where  money  is  paid  to  oi 
agent  to  be  paid  over  to  his  principal,  which  is 
accordini^ly  |>aid  over  without  notice  not  to  do 
so,  no  suit  will  lie  against  the  sigentto  recofet 
it  back ;  but  the  money  must  be  Mid  with  the 
intent  to  pass  it  to  ^e  credit  of  tae  principal* 
Drye  v.  LoekwboA,  4  Paioe,  454. 

2433.  And  the  rule  co^  not  extend  to  an 
a^nt  who  ^obtains  money  illeffally  by  compul- 
sion ot  extortion,  4ind  especially  where  a  soit 
brought  to  recoirer  it  of  uie  agent  is  defended 
at  the  risk  and  exp^ense  of  the;principal.  Ihii» 

2434.  Thus  where  a  depotv>marshal  of  the 
United  States,  upon  a  warrant,  demanded  moneyi 
as  due  for  a  fine  imposed  by  a  pretended  couTt- 
maitial  of  the  United  States,  whcuse  prooerdinfa 
were  coram  non  Judtce  and  void,  wfllch  mooer 
was  paid  on  demand,  paid  over  to  the  msnbai 
without  notice  not  to  do  it,  and  a  snit  wcs 
brought  against  the  deputy  to  recover  it  hack, 
and  the  suit  was  defended  by  the  mai^«)  ^^ 
secretary  at  war;  held,  that  the  action  Isy  against 
the  deputy.    Ibid. 

3435.  Such  a  payment  is  not  Yoluntaiy  with- 
in the  meaning  of  the  rule,  that  a  voluntaxy  paj- 
raent  of  money  wiU  not  constitute  a  greaod  of 
action.    Ibid, 


CHANCERY.— i'ftna>a/  and  Sure/3f.^Prommory  NUc^Rtceiver. 


191 


9436.  An  agent  who  is  employed  to  pnr- 
rbaee  an  estate,  or  to  transact  any  particular 
business  for  another,  cannot  purchase  the  estate 
for  himself,  or  act  for  his  own  benefit  in  relation 
to  the  sobjecfr^matter  of  noch  aeency,  to  the  in* 
jury  of  the  person  by  whom  he  is  employed. 
Btidi.  Wmmer^  5  Paige^  650. 

C.  Powtr  ff  an  ageoL 

Wn.  Where  discretionary  power  is  expressly 
conferred  on  subordinate  agents,  it  must.prevaii, 
aod  Bothiog  leas  than  fraud  will  vitiate  its  exer- 
dae.    Mtadt  ▼.  WaOor,  1  Hopk.  587. 

2438.  WkcTO  the  power  of  such  agents  is 
nised  by  implicatipn,  it  is  subject  to  the  super- 
Tisioo  of  law,  both  f<Hr  fraud  and  for  error. 
Jbil 

2439.  A  eommisBioii  merchant  has  such  an 
interest  in  the  goods  eoosigned  to  him  for  sale, 
that  he  my  insure  them  to  their  full  yaloe  in 
his  owD  same.    Briaban  ▼.  Bojfd^  4  PaigiB,  17. 

3440.  Bot  it  is  not  his  duty  to  insure  the 
goods  for  the  benefit  of  his  principaJ,  without 
tome  eipress  or  implied  directions  from  the  lat- 
ter to  that  effect,     ibid. 

i44).  And  if  the  ^ooda^  beinjr  stored  in  the 
owitl  place,  are  destroyed  by  fire,  the  commis- 
•ioB  oierchant  will  not  be  responsible 'to  his 
pnncipal  for  the  loss.     Ibid, 

D.  Cbmmisnona, 

S441  Under  the  regulations  of  the  Chamber 
of  Comsieree,  the  agent  is  entitled  to  two'-and 
«  half  per  cent,  for  effecting  a  loan  of  money, 
ud  heetnoing  security  for  the  repayment  there- 
of;  hut  he  is  not  entitled  to  an  additional  com- 
auttioB  for  paying  orer  the  money  to  the 
Pflaeipal  or  upon  his  order.  CbUon  y.  Dunham 
ni  Wtdnoorik,  3  Paige,  368. 


XLTin.  PBiyCiPJL  AND  SURRTY. 

3443.  Where  the  creditor,  without  the  con- 
sent of  the  surety,  makes  a  ralid  and  binding 
c^^Btnct  with  the  principal  debtor  to  give  hi;n 
further  time  for  payment,  the.  surety  is  dis- 
charsred.    &b%  ▼.  Elmore^  3  P^ige,  497. 

3444.  So  he  Will  be  discharged  by  any  ar- 
^Smeat  between  the  principal  debtor  and  the 
rmluor  which  operates  as  a  fraud  upon  the 
tti'ety;  as  where  the  money  has  been  oncred  to 
^  creditor,  and  he,  without  the  consent  of  the 
*vety,  requested  the  debtor  to  retain  it  longer. 
^  where  the  creditor  fraudulently  colludes 
vith  the  debtor  to  conceal  from  the  surety  the 
'^  of  the  non-payment  of  the  debt  until  the 
debtor  becomes  insolyont.     Ibid,, 

3H5.  But  a  mere  consent  of  the  creditor  to  a 
df^aj  beeaose  the  principal  debtor  has  not  the 
ihility  io  make  immediate  payment,  and  with- 
^t  any  new  consideration,  does  not. discharge 
Uiesarcty.    Ibid. 

3l4t>.  It  is  only  in  those  cases  where  the 
ppfioB  adyaneinor  money  to  pay  the  debt  of  a 
^d  paity  stands  in  the  situation  of  a  surety, 
or  u  coaapelled  to  pay  it  to  protect  his  own 
ri«hts,  chat  a  Court  of  equity,  as  a  matter  of 
eoiuse,  and  without  any  agreement  to  that -ef- 


fect, substitutes  him  in  the  place  of  the  creditor: 
Sanfard  y.  .WLean^  3  Paige,  117. 

2447i  In  other  cases,  the  debt  of  a  creditor, 
which  is  paid  with  the  money  of  a  third  person, 
without  any  agreement  that  the  security  should 
be  assigned  or  kept  on  foot  for  the  benefit  of 
such  third  person,  is  absolutely  extinguished. 
Ibid. 

2448..  Where  ^e  creditor,  without  the  con- 
sent of  the  surety,  makes  a  binding  agreement 
with  the  principal  debtor  to  extend  the  time  of 
pajrment  of  the  debt,  the  surety  is  discharged ; 
and  this  rale  extends  to  those  cases  where  the 
surety  only  pledges  bis  property  for  the  debt  of 
the  principal,  as  well  as  to  those  in  which  the 
surety  becomes  personally  bound.  JVeimeewicz 
y.GoAn,  3  Paige,^l4. 

2449.  Where  a  surety  is  compelled  to  pay 
the  debt  of  his  principal  iu  order  to  save  his 
property  or  to  discharge  his  personal  liability, 
no  has  an  equitable  right  to  oe  substituted  m 
the  place  of  the  creditor,  as  to  all  his  remedies 
against  the  principal  debtor  and  his  estate. 

2450.  If  a  creditor,  without  the  consent  of 
the  surety,  relinquishes  a  subsidiary  security 
which  he  holds  against  the  principal  debtor  or 
his  estate,  he  discharges  the  liability  of  the 
surety  pro  ianio.    Ibid. 

2451.  But  if  the  fact  of  suretiship  does  not  ap- 
pear upon  the  face  of  the  contract,  trie  liability  of 
a  surety  will  not  be  disohar^^,  either  by  extend- 
ing indulgence  to  the  principal  debtor,  or  by  the 
relinquishment  of  other  securities,  if  the  creditor 
at  the  time  of  the  act  complained  of  did  not  know 
tbat  be  stood  in  the  situation  of  a  surety.    /Ml. 


3459.  When:  the  loser  is  lued  at  taw  upon  a  note 
f^iven  upon  an  illefral  bet  or  wairer,  he  may  file  a  bill 
in  Chancery  for  a  disrovery  of  the  eonaideration  of 
the  note  in  aid  of  his  defi^oe  at  law,  althoush  the 
amount  of  tlie  note  ia  leaa  than  one  hundred  dollars. 
Schrceppel  v.  Re^ld^  5  Paige,  245. 


L.  RECEIVER. 

S45C«.  The  doctrine  of /t*  pendens  in  not  applicable 
to  an  interlocutory  proccedtns :  as  whrre  notice  was 
iriven  of  sn  intended  application  to  the  chancellor, 
by  one  of  three  adminmlnitoiii.  f«ir  the  auapenMon 
or  the  pnwera  of  the  admin iatnition,  and  the  apptiint- 
ment  of  a  receiver,  on  the  allefred  KTt^unda  of  the 
ihAolTency  df  one  of  the  co-adminiatratora,  and  ^he 
advanced  aire  and  infirmitiea  of  the  other.  Murraw 
V.  Bf^rl^fhtd,  1  Wend.  588. 

2453.  A  receiver  oi  an  estate,  who  has  pro- 
cured such  order,  may  take  collateral  security 
for  the  payment  of  the  debt;  and  where  his 
doing  so  IS  manifestly  for  the  benefit  of  the 
fund,  it  will  be  presumed  that  he  acted  by  di- 
rection of  the  Court,  unless  the  contrary  ha 
shown.     lieardtley  y.  Warner^  6  Wend.  6.10. 

2454.  The  part  owners  of  a  steam  vessel 
being  in  litigation  to  settle  their  righU  in  this 
Court,  and  a  receiyer  having  been  appointed, 
under  whom  the  vessel  had  sailed  two  year&, 
and  a  third  season  approaching ;  a  sale  of  the 
vessel  was  ordered  on  petition,  though  opposed 
by  a  minority  of  theowners.  Crane  v.  I\>rd,  1 
Hopk.  114. 

2455.  It  is  unfit  and  inconvenient  to  continus 
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Buch  operations  so  long  nnder  the  diiections  of 
the  Court,     llnd, 

2456.  This  Court  has  a  general  power  to 
order  a  sale,  resting  on  like  grounds  witli  that 
cf  the  maritime  Courts  \  and  this,  though  the 
bill  was  not  framed  for  the  purpose  orsaie,  and 
though  some  of  the  defendants  had  sufSeted  the 
bill  to  be  taHen  pro  eonfesao^  and  those  defend- 
ants had  no  notice  of  this  petition,  the  power  to 
sell  being  incident.    Ibid, 

2457.  And  though  one  ground  of.  opposition 
to  the  sale*  was,  that  the  parties  in  possession 
of  the  vessel  had  purposely  mismanaged  the 
concern.     Ibid* 

S456.  P.  I.,  being  seised  aiid  possessed  of  a 
considerable  real  and  personal  estate,  devised 
and  bequeathed  the  same  to  trustees  intrust, 
after  the-  payment  of  legacies,  and  upon  oon* 
tingencies  which  afterwards  happened,  for  the 
complainants,  a  corporation.  One  of  the  trus- 
tees having  received  a  large  amount  of  per- 
sonal property,  and  being  in  the  recent' of  the 
rents  and  profits  of  the  real  proper^,  the  com- 
plainants filed  their  bill  against  the  trustees 
to  obtain'  the  benefit  of  the  devise,  and  moved 
on  the  bill  for  the  appointment  of  a  receiver. 
Orphan^ s  Asylum  v.  jSrOartee^  I  Hopk.  439. 

8459.  Ileld^  that  on  this  motion,  the  Court 
will  not  take  into  consideration  the  question 
whether  the  devise  is  valid  or  not.    Ibtdi 

9460.  That  the  trustee  mixes  the  trust  fund 
with  his  own  is  not  a  sufiicient  ground  for  the 
appointment  of  a  receiver.^    Ibid, 

2461.  The  true  principle  which  ^vems  the 
discretion  of  the  -Court  m  this  case  is,  that  the 
fund  must  be  in  danger.    Ibid, 

2462.  It  is  iiot  enough  that  the  trustee  may 
have  no  rights,  and  that.no  injury  can  ensue; 
especially  where  the.  trustee  is  such  under  .the 
appointment  of  a  testator.    Ibid, 

2463.  As  a  general  rule,  a  receiver  should 
not  be  appointea  'without  notice  to  the  parties 
interested.  The  Ptopk  v.  Noritm  and  oihersj  I 
Paige,  17. 

2464.  But  this  nile  is  subject  to  exceptions 
in  special  cases,  where  irreparable  injury  would 
be  sustained  by  the  delay.    Ibid, 

2465.  So  a  receiver  will  be  appointed  with- 
out notice,  upon  the  application  of  the  com- 
plainant, where  the.  defenaant  has  absconded  to 
prevent  service  of  the  ntbpttna  to  appear  and 
answer  the  bill ;  or  has  left  the  state,  and  is  not 
expected  to  return  for  several  months,  and  has 
no  residence  or  place  of  business  where  a  tub' 
patna  can  be  served.    Ibid. 

2466.  The  defendant,  however,  has  a  rt?ht 
afterwards  to  apply  for  relief  against  the  order 
appointing  such  receiver.    Ibid, 

2467.  Form  of  order  appointing  a  receiver. 
In  iht  matter  ff  the  Franklin  Banlc^  1  Paige,  85. 

9468.  Where  there  has  been  negligence  or 
improper  conduct  on  the  part  of  a  trustee,  and 
the  fund  is  in  danger,  the  appointment  of  a  re- 
ceiver upon  the  application  of  the  eetiui  que 
trust  is  a  matter  of  right.  Jenkim  and  others  v. 
Jen/fins  and  others^  1  Paige,  243. 

2469.  \yhere  a  debtor  in  failing  circum- 
stances assigns  his  property  to  a  person  who  is 
insolvent,  in^  trust  tor  his  creditors,  a  receiver 
will  be  appointed,  upon  the  amplication  of  such 


creditors,  to  take  charge  of  the  property  so  m- 
signed*  Haggerty  and  aihen  v.  PiUmttn^ 
Strongs  and  Bovee^  1  Paige,  298. 

2470.  Upon  proceedings  against  a  bank  un- 
der the  statute  lot  insolvency,  an  offioerof  the 
ootporation  is  not  a  proper  person  to  be  appointed 
the  receiver,  jitiofnfy-'gineral  v»  Btm  (f  Cb- 
lufnbia^  1  Paige,  51 1. 

2471.  Where  the  coiporation  appealed  froB 
the  decision  of  the  Court,  both  as  to  tiie  i> 
pointment  of  a  Fsceiver  and  as  to  the  principle 
adopted -of .  excluding  the  officers  of  the  corpo> 
ration  from  the  appointment,  the  Coartwoold 
not,  pending  the'  appeal,  appoint  a  receivear,  as 
long  as  there  was  no  gnmna  to  appr^end  dot* 
ger  to  the  fiiifad  before  a  decision  csuldbehid 
on  the  appeaL    Ildd, 

'2472.  Where  the  holders  of  the  majoiitycf 
the  stock  of  the  corporatioo  neglect  to  chocae 
officers  to  take  charge  of  the  property  of  the 
oorporaiiDB>  a  receiver  will  be  appointed,  npoa 
the  application  of  therowoen  or  a  minority  of 
the  stock,  to  take  nossession  of  the  effects  of 
the  corporation,  and  to  preserve  the  'same  for 
the  benefit  of  the  stockboldera  generally.  Im^ 
rente  v.  Tht  Greenwich  iirt  Inmranee  Omipatnii 
1  Paige,  587. 

2473.  Where  two  creditors  had  filed  sepir 
rate  bills  a^inst  the  debtor  to  reaeh  hie  pn)> 
periy^  and  m  one  suit  a  receiver  had  beea 
appointed,  and  in  the  other  an  injunction  ^m\e^ 
restraining  the  debtor  from  parting  with  bis 
books  and  papers,  and  from,  colleotiog  liis 
debts,  &C;,  upon  an  application  to  theCourtvhs 
was  directed  to  deliver  over  to  the  reoeiver  ap- 
pointed in  the  first  suit  all  the  prcjkeity  aod 
efiects  in  his  hands,  together  with  nis  boob 
and  papers,  to  be  collected  and  converted  inio 
money,  for  the  benefit  of  such  of  the  partirs  as 
it  should  subsequently  appear  were  entitled  to 
the  same.  Oabom  -and  amother  v.  Htyer  asd 
BurdeU,  2  Paige,  342. 

2474.  Where  the  defendant  is  resti?ined  by 
injunction  from  collecting  his  debts,  and  pre- 
serving or'  disposing  of  perishable  pn>pertj«it 
is  the  duty  of  the  complainant  to  apply  for  tlie 
appointment  of  a  receiver ;  and  if  he  neglects  to 
do  so,  the  Court  will  dissolve  tlie  injunctioD  so 

'far  as  to  permit' the  defendant  to  coU<^t  tbe 
debts  and  dispose  of  the  property  himself. 
Ibid, 

2475.  A  receiver  cannot  be  apponited  to  de* 
prive  the  defendant  of  the  possessioa  of  bis 
property,  ex  patie^  without  giving  hiin  an  op* 
portunity  to  be  heard  in  relation  to  his  rights, 
except  in  very  special  cases^  as  where  be  is  oot 
of  the  jurisdiction  of  the  Court.  Ferpktnk  ad 
others  V.  The  Mercantile  Ineuranee  Ompani/ff 
New  York  and  Barker^  2  Paige,  438. 

2476.  In  cases  where  it  is  proper  to  appoiQt 
a  receiver  ex  parley  Uie  particular  circumstance* 
which  render  such  a  summary  proceeding  aej 
cessar^.  should  be  distinctly  stated  i**  •***  .^ 
or  petition  on  which  the  application  is  founded. 
Ibid. 

2477.  The  receiver  of  a  moneyed  corpofttiw 
appointed  under  the  41st  section  of  the  title  fA 
the  revised  statutes,  which  directs  the  ^^^^ 
of  proceeding  a^inst  corporations  in  Isw  ass 
equity,  unlesfi  his  powers  are  restricted  by  thi 
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wder  appoinUng  him,  is  abeolately  vested  with 
ail  the  property  and  effects  of  the  corporation ; 
axHl  he  nay  dispose  thereof,  and  distribute  the 
proceeds  among  the  stockholders.    IlricU 

2478.  But  a  receiver  appointed  under  the 
provisions  of  the  36th  section  is  a  mere  com- 
iDon  law  roceiver,  to  protect  the  fund  during 
litigation,  and  be  has  no  powers  except  soch  as 
are  conferred  by  the  order  appointing  him.  IlntL 

3479.  U  is  the  duty  of  receivers  of  corpora- 
tions, appointed  under  the  41  st  section  of  tit.  4, 
of  cb.  B,  of  p.  3,  of  the  revised  statutes,  to  allow 
all  cisims  a^inst  the  corporation  which  they 
shall  be  sausfied  are  legal  and  just.  But  no 
claima  should  be  allowed  by  them  which  could 
not  have  been  recovered  against  the  corporation 
either  in  law  or  equity.  Marney^general  v. 
JJ/e  and  Fire  Jtu,  Company^  4  Paige,  224. 

2460.  If  the  receivers  disallow  a  elaim*  and 
referees  are  appointed  in  the  manner  prescribed 
by  the  .statute,  to  determine  as  to  the  validity 
of  the  claim,  the  receivers  may  permit  those.for 
whose  benefit  the  defence  against  the  claim  is 
made,  lo  manage  the  defence';  but  it  mus^  be 
made  under  the  direction  of  the  receivers.  Ibid. 


2461.  Upon  a  bill  filed  by  one  of  the  part-  the  company  from  selling,  assigning,  transfer- 


nera  to  close  a  partnership  ooacem,  it  is  a  mat^ 
ter  of  coorse  to  appoint  a  receiver,  if  the  parties 
cannot  agres  among  themselves  as  to  the  dis- 
position and  ■  control  of  the  property.  And 
where  it  ia  necessary  to  preserve  the  good- will 
of  the  Irasiness,  the  receiver  may  bs  directed  to 
carrr  it  on  under  the  direction  of  the  Court  until 
a  sale  can  be  effected.  MarUn  v.  Fan  Skaick 
and  Biocdgood^  4  Paiffe,  479. 

2183.  Where  thfi  defendant,  in  a  creditor's 
bill,  is  lestiained  by  injunction  from  collecting 
his  debts,  and  disposing  of  property  which 
is  liable  to  waste,  it  is  the  duty  of  the  com- 
plainant to  apply  for  the  appointment  of  a  re- 
ceiver.   Bloodgood  V.  Qork^  4  Paige,  575. 

2463.  Upon  a  creditor's  bill,  for  the  purpose 
of  resefaiog  the  property  of  the  defendant  after 
the  aetnm  of  an  execution  unsatisfied,  it  is  a 
Bvatter  of  eoorae  to  appoint  a  receiver  of  the  de- 
fendant's property,- if  the  equity  of  the  bill  is 
not  dsnied  np^n  the  hearing  of  the  application. 
Ibid. 

2484.  It  is  not  a  sufficient  answer  to  the  an- 
plication  for  a  receiver  apon  a  creditor's  bill, 
that  the  defendant  has  not  yet  answered  the 
bill,  or  that  he  denies  that  he  has  any  property. 
Ibid. 

2485.  Wliere  the- Court  of  Chancery  direcu 
a  receiver  to  institute  a  suit  at  law  in  the  name 
of  «  third  peison,  the  nominal  plaintiff*  may  be 
enjoitted  from  discontinuing  or  releasing  the  ae- 
tioa,  or  from  applying  to  the  Court  of  law  to  stav. 
th«  pmceedinga  thmin;  but  the  receiver  will 
not  be  permitted  to  bring  an  action,  in  the  name 
of  a  thud  person,  a|raH)St  his  consent,  without 
giving  secofity  to  ladsmnify  him  against  the 
costs  of  the  salt.  In  tiU  matler  of  MerriUt  5 
Paigs,  125. 

3^6.  The  Court  bj  whom  a  receiver  is  ap- 
poiotsd  has  Jurisdietion  to. restrain  him  from 
prosoeslssg  an  QDJast  and  vexations  soit  at  law, 
in  the  myms  of  a  third  person,  without  his  con- 
sent, slthosirii  the  persons  applytag  for  such 
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relief  are  not  parties  to  tne  suit  in  which  the 
receiver  was  appointed.    IbicL 

2467.  Where  a  person  who  was  proved  to  he 
insolvent  was  in  possession  of  mortgaged  pre- 
mises, which  were  claimed  by  another  under  a 
decree  of  foreclosure  and  sale  to  him^  and  the 
person  so  in  possession  filed  a  bill  to  redeem 
the  premises,  on  the  ground  that  he  was  not  a 
party  to  the. bill  of  foreclosure,  the  Court  di- 
rected a  receiver  to  be  appointed  to  receive  the 
rents  and  profits  of  the  premises  pending  the 
litigation,  unless  the  complainant  should  elect 
to  deliver  up  the  possession,  or  grive  security 
for  the  rents  and  profits,  or  pay  iixto  Court  the 
mortgage  money  admitted  to  he  due.  Freling* 
kuyaen  v.  Cuiden,  Paige,  204. 

2488.  The  Court  will  not  grant  a  sequestra- 
tion, or  appoint  a  receiver  of  .a  corporation, 
against. whom  an  execution  has  been  returned 
unsatisfied,  upon  an  ex  jxirU  application  of  the 
judgment  creditor.  But  upon  filing  a  petition 
duly  verified,  an  order  to  show  cause,  at  a  fu- 
ture day,  why  the  prayer  of  the  petitioner  should 
not  be  granted,  may  be  entered ;  and  an  injunc- 
tion will  be  allowed,  restraining  the  officers  of 


ring,  or  eneumbering  the  property  or  effects  of 
the  incorporation  in  the  mean  time.  Devoe  v. 
The  Ithaca  and  Owego  R.  B.  Co,  5  Paige,  521. 

2489.  As  a  general  rule^  a  receiver  appointed 
in  a  canse  should  not  employ  the  solicitor  of 
either  of  the  parties  ia  the  suit  to  assist  him  in 
the  discharge  of -his  duties  as  receiver.  Ryck" 
man  v.  Parktm^  5  Paige,  543. 

2490.  There  can  be  no  ground  for  a  receiver 
in  a  case  of  partnership  where  the  partner  ap- 
plying to  the  Court  has. the  property  in  his  own 
possession^  and  the  other  does  not  object  to 
such  possession.    Smilh  v.  Lowe,  1  Edw.  33.' 

2191.  A  receiver,  in  bringing  suit,  is  not  to 
employ  the  solicitor  or  counsel  of -any  of  the 
parties  or  persons  interested  in  the  property. 
In  the  mailer  ff  Mn»ky^  1  Edw.  576« 


LI.  RELEASE. 

2 192.  It  is  a  strong  role  of  equity  that  a  ge- 
neral release  shall  be  confined  to  what  was 
under  consideration  at  the  time  of  giving  it. 
M'Intire  V.  Clark,  1  Edw.  34.  • 

2493.  The  general  words  in  a  release  of  '*  all 
claims  and  demands  whatsoever"  are  to  be' re- 
stricted to  the.  subject-matter  of  the  release. 
Thus,  where  P.  M.  executed  a  release  to  T.  B. 
Ch,  by  which  he  acknowledged  to  have  received 
from  the  said  T.  B.  C.  a  conveyance  of  a  lot  of 
ground  described  as  lot  No.  184,  valued  at  $200, 
in  full  satisfaction  and  discharge  of  all  claims 
and  demands  whatsoever,-  and  jn  consideration 
thereof  and  of  f  1,  released  snd  discharged  the 
said  T.  B.  C.  of  and  from  all  claims  and  de- 
mands whatsoever ;  it  woi  held,  that  the  release 
was  to  be  restricted  to  the  claims  and  demands 
which  P.  M.  had  against  T.  B.  C  for  the  said 
lot  of  ground  No.  184 ;  or  to  some  demand  of 
$200,  which  the  conveyance  was  intended  to 
satisfy.    Ibid. 


tM 


CHANCERY.--.SMMt^or  tmi  OmnmL 


LIT.  SOLICITOR  JND  COUNSEL. 


2494.  The  station  of  a  solicitor  of  this  Court 
is  an  office  within  the  meaning  of  the  present 
constitution,  arid  the  solicitor  is  to  take  the  oath 
hy  that  constitution  nrescribed,  and  no  other. 
This  applies  \6  all  other  offices.  In  the  matUr 
of  Wood^  1  Hopk.  6. 

3495.  Where  a  solicitor  has  been  Mj  ap- 
pointed by  a  party,  and  has  acted  as  such,  ne 
cannot  be  displaced  by  an  appointment  of  an- 
other solicitor,  without  an  orJer  of  the  Court. 
Mumfprd  T.  Mattay^  1  Hopk.  369. 

S49'6.  The  functions  and  duty  of  a  solicitor 
are  in  this  state  analagous  to  tho«e  of  an  attor- 
ney in  the  Courts  of  law.    Ibid. 

S497.  It  is  the  duty  of  counsel  to  peruse  and 
examine  the  pleadinsrs  before  they  sign  them  ; 
and  they  are  personally  liable  If  such  pleadings 
contain  scandalous  or  impertinent  matter.  &e 
T.  Grttn  and  othen^  d  Paige,  347. 

3498.  The  solicitor  is  guilty  of  a  misdemea- 
nour if  he  puts  the  name  of  a  counsellor  to  a 
pleading  Without  his  knowledge  and  consent. 
Ibid. 

3499.  It  is  the  duty  of  a  solicitor  who  pro- 
cures the  appointment  of  a  guardian,  &c#,  to 
inform  him  of  his  duties  under  the  rule,  and 
how  to  peiform  them,  and  of  the  consequences 
of  his  neglect.  In  iht  ihatter  tf  Seaman  and 
others^  reeeiver$^  ^t,  8  Paige^  409. 

2500.  The  taxation  of  items  for  services  ^ot 
performed  by  the  Micitor,  or  where  the  nnmber 
of  the  folios  are  overcharged,  will  not  protect 
him  from  the  penalty  prescribed  by  the  statute 
for  unlaWfVilly  demandmg  or  receiving  fees  for 
services  not  performed.  Rogen  v.  Sogen,  2 
Paige,  460. 

3501.  The  drafts^  of  pleadings  in  litigated 
causes  should  be  submitted  to  the  actual  exa- 
ttiination  of  the  senior  counsel  before  they  are 
engrossed  and  filed.    Ibid. 

8602.  When  a  sDlicitor  forged  the  Battle  of 
m  person  as  deputy  register  to  a  paper  purport- 
ing to  be  a  copy  of  an  onler  obtainra  on  his  ap- 
plication as  solicitor,  deolarinff  the  marriaffe 
Mtween  a  husband  and  his  wife  void,  for  the 
purpose  of  enabling  the  husband  to  impose  upon 
nis  wife,  and  induce  her  to  believe  that  she  was 
legally  divorced^  such  Solicitor  Was  removed 
from  hit  office  as  solicitor.  In  the  matter  (f 
Tetemm^  3  Paige,  510. 

2503.  If  a  deceit  is  practised  by  a  solicitor 
in  his  character  as  such,  although  not  in  a  suit 

tending  in  the  Court,  he  may  be  removed  from 
is  office  as  solicitor.    Ibid. 

2504.  The  effect  of  such  removal'  by  the 
Conrt  of  Chancery  is  to  deprive  the  solicitor  of 
the  power  of  pmctisinff  as  a  solicitor,  attorney, 
or  counselldr  in  any  ottier  Court.    Ibid. 

2505.  Where  an  order  had  been  obtained  for 
the  payment,  by  the  defendants,  of  the  costs  of 
exceptions  to  their  answer  to  the  cpmplainant*s 
Solicitor,  who  subsequently  gave  notice  to  them 
that  he  claimed  a  Uen  for  his  costs  in  the  suit, 
and  that  they  must  not  settlcwith  the  complain- 
ant for  the  same ;  and  they  ^afterwards  setfied 
with  the  complainant^  and  seeiDred  to  hitn  the 
amount  claimed,  each  party  agreeing  i0  bMr 


onerhalf  of  the  costo^f  bofli  parties  to  the  Mit^, 
held,  that  the  solicitor  of  the  complainant  had  a 
lien  upon  the  taxed  costs  oo  the  exceptions, 
but  that  he  had  no  lien  as  Sffainst  the  defend* 
ants  for  the  general  cosie  of  the  sait,  winch 
had  never  been*  decreed  against  them.  TMt 
V.  Btonson,  4  Paige,  501  •       ■      ;     •      , 

2506.  Where  the  parties  to  a  suit  make  a  al- 
lusive settlement  thereof  before  a  decree,  for  thi 
purpose  of  defrauding  the  solicitor  of  bit  oosti, 
his  remedy  is  to  proceed  with  the  suit  in  the 
name  of  his  client,  notwithstanding  the  eolith 
sive  settlement.     Ibid. 

2507.  The  lien  of  the  attorney  ibr  his  CMfi 
of  the  suit  is  paramount  to  the  claim  of  the  ad- 
verse party  to  set  off  a  judgment  recovered 
against  the  client  in  another  suit  Gridkjf  t. 
GarriMtm^  4  Paige,  647. 

2506.  The  counsel  who  signs  a  pleading  eon- 
taining  scandal oua  or  imperfoct  natter  ia  guilty 
of  a  contempt  of  the  Court,  and  is  peiSMaUjr 
liable  to  .the  adyerse  party  for  the  casta  of  the 
proceedings  to  hhve  tfie  scandaloos  or  ifflperii- 
nent  iQatter  expunged.  S»men  v.  Ihrrey,  5 
Paige,  S4. 

350^.  Wheretiie  tolicilort>fapartynakeaa 

useless  application  to  the  Cooit  to  correel  a 
mere 'technical  irregularity  which  cannot  tfljai? 
or  materially  deHy  his  client,  he  Will  not  be  al- 
lowed'thf  cosis  of  such  application  as  asatast 
the  adverse  party.  Neither  will  he  be  allowed 
the  costs  of  oppesiiig  a  motion  hj  the  advem 
paity  tfi  oorrcct  irrM[ularity,  which  moiioD  ii 
renclerpd  neoessarr  by  reason  of  his  refaaal, 
upon  a  proper  application^  to  waive  the  inege- 
larity.    Kane  y.  Fan  Frtitkeny  5  Paige,  €9. 

2510.  The  solicitor  htnUsdlf  is  persoaalljlit- 
ble  for  the  costs  of  cometing  an  irregular  pio- 
oeeding,  occamoned-  by  his  negligenee  or  gron 
iffuorance,  which  is  prejodiciad  to  the  righta  «f 
the  adverse  ptr^ ;  and  if  the  coMs  are  eltarged 
upoh  the  client  hi  ^e  first  Instanee,  he  may  n- 
cover  thekn  in  aa  aetioA'  agtinst  hii  soiidt«. 

MOfO. 

3511.  The  solicitor  Who  dfuwft,  and  the  oooB- 
sel  who  signs^  m  seandaloiii  or  impertiocnt 
pleading  or  proceedingf  aae  personally  wle  for 
the  costs  of  ^xpungiuff  the  scandalous  or  imptf* 
ttbent  matter,  and  ougnt  to  be  ohaiged-tberewith 
in  the  lirftt  instsnee,  ^though  their  elisnt  iaalao 
liable  to  the  adverse  party  for  such*  costs.  And 
if  tiie  solicitor  or  eouimel  is  dompeHed  to  pty 
such  costs,  he  has  no  legal  or  equitable  etaia 
upon  his  dient  to  refbudtfavadMrniit  thas  paid. 
PoweU  v.  Ka^t  5  Puge,  265. 

2512.  Where  a  solicitor  oooHmeneed  a  avit  ia 
Chaiieery  for  the  fueotery  of  n  deilaand  d«e  m 
tiie  complfllnant,  and.  the  CouiMel  en^cyei  by 
such  solicitor  afterwards  conlpromised  the  said 
and  receded  from  the  defondaiBi  9287  d&,  he- 
sides  Costs,  and  paid  the  *im  oyer  to  the  soli- 
citor, except  $50,  Which  watt  Icsft  in  thia  hshdi 
of  the  counsel,  to  be  paid  ta  tito  eomplaiBaiit. 
provided  he  would  i^coeive  it  in  full^'or  his  ^ 
B&and,  and  the  solieitior.  afWrwai^  refond  to 
account  to  tfie  oomirfailuaiti  or  to  pay  him  imcb 
flian4he960;  Ml,thai  theeoftittelwasaot^ 
ble  to  the  complainant  for  the  ndMy  Whiek  m 
bean  paid  tnm  to  the  solimtiMr  b«ltal«  te  had  a*- 
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Ikm  «f  iJie  «0Bpl«iiiaat^8  Mm  for  the  whole 
•moiiBU  Bot  the  cowieel  was  keid  to  be  penoa* 
«11^  liable  for  the  $50  which  he  paid  orer  to  the 
•oliettor  after  he  had  been  served  with  a  notice  of 
an  application  to  the  Court  to  compel  him  and 
the  solicitor  to  pay  over  the  money  receired  irem 
the  defendant  npon  the  eonmromise  of  the  suit. 
A  iJU  maiter  if  Bkakief^  5  Paige,  311. 

2&13.  Where  n  solicitor  collects  money  for  his 
client,  which  he  refuses  to  pay  over,  the  Court 
will  enC»ice  the  payment  of  the  money  hj  a 
commitment  for  a  contempt ;  and  if  he  persists 
in  his  disobedience  to  the  order  of  the  Court, 
the  ohaneellor  may  older  him  to  be  strieken 
from  tiie  roU  of  soficitprs.    Ibid, 

8514.  It  is  illegal  for  a  solicitor  to  contract 
with  his  client  for  a  part  of  the  demand  in  liti- 
gatiooy  io  addition  to  his  legal  coats  and  ex- 
peasee  in  the  suit,  if  he  suoMsds  in  the  litiga* 
tioa;  and  saeh  a^preementav  as  they  tend  to 
champerty  and  mautenance,  will  not  be  sane-' 
tioned  by  the  Court,    /bid, , 

S515.  The  solicitor  for  the  party  in  whose  be> 
half  a  witness  is  ezsmined,  or  cross-ezamkied, 
is  jsefsoaally  liable  to  the  examiner  for  his  fees* 
in  taking-  the  testimony  of  the  witness  for  the 
benefit  of  his  client.  Tnutu9  ff,  WaUrUn/M  y. 
Oneeth  6  Psi^e,  510. 

3516.  The  fees  of  the  examiner,  upon  the 
cross-examination  of  a  witness,  are  chargeable 
to  the  soltcttor  of  the  par^y  for  whose  bei^t  or 
at  whose  request  such  cross-examination  is 
taicen;  and  not  to  tl^e  solicitor  of  the  party  call- 
%ug  such  witness.    Ibid, 

2517.  It  is  no  part  of  the  dutr  of  the  solicitor, 
as  Biieh,  to  be  at  the  expense  of  ascertaining  the 
lestdeaces  of  the  parties,  of  sny  other  fiicts  of 
that  natoie,  for  the  purpose  of  emd>]ing  him  to 
coaunenoe  and  prosecute  the  suit.  iSiA  If  the 
clieiit  employe  his  solicitor  to  sscertain  snch 
facts  for  ham,  it  is  a  proper  allowance  for  taxa- 
tion between  solicitor  and  client,  bot  not  as  be- 
tween party  and  party.  Hwty  y.  Hooty^  6 
Paige,  551. 

d5l8.  Tbe  solicitor  for  a  defendant  or  for  the 
gnardiaa  ad  UUm  of  an  infant,  who  neglects  to 
attend  to  the  rights  of  his  client  upon  the  hear- 
ing of  the  canse,  is  not  entitled  to  costs  on  such 
hearing,  although  he  has  a  decree  for  his  ge- 
neral eosts  in  the  eaase.  Mitchell  v.  Blain^  5 
Paige,  588* 


Un.  SCIRE  PACiAS. 

2519.  Although  a  «etr(yaeM»  ia  a  judicial  and 
not  aa  original  wtit,  yet  it  assumes  the  form 
and  has  aU  the  attributes  of  an  action  at  law. 
Thompmn  r.  Hammondt  1  Edw.  497. 

S5M.  A  judgment  by  aetre  foeiat  is  of  the 
same  force  ikB  any  other ;  and  a  defendant  cannot 
srail  himself  of  his  own  neglect  or  omission  as 
a  gnmnd  on  which  aflerwaids  to  asK  relief  in 
equity.    Hid, 

S521.  A  reTival  of  a  judgment  by  scire  faeioi 
creates  no  new  lien.  It  m«ely  makes  an  exe- 
eutioa  regular.  After-Judgments  gain  priority 
when  the  ten  years  hsTO  run  out.  Qn^  ▼• 
Mifp.  1  Edw.  6L9. 


UV.  SET4)FF. 


9593.  W.,  faeldinff  A  meitgage  Mhlst  C.  «id 
S.,  became  indebted  to  them  in  #3900,  on  an 
open  aocoaat;  a£ter  whieh,  the  complainants 
recorded  a  jiudgment  a^^ainst  C.  and  &  W. 
subsequently  awlffned  his  mortage  to  the  bank 
of  N.,  without  endorstnGr  or  creditijigthe  $3<HH)« 
The  eomplaanantB  tendered,  to  the  bank  the 
amount  supposed  to  be  4/i^  and  more ;  and  now 
filed  their  bin  for  redemption  and  assignment  to 
them  for  an  account,  and  to  have  the  $3006 
allowed  on  the  mortga|(e.  The  debt  of  $3000 
from  W.  p>  C.  and  S.  is  to  be  allowed  as  a  set^ 
off.  Before  the  judgment,  it  was  optional,  with 
the  mortgagee,  but  a  matter  of  right  in  the 
mortgagors  to  make  this  set-oC  That  Hsht 
passed  by  the  iudmient  to  the  Judgment  credit 
era.  Tiie  bank  of  N.,  as  assignee  of  the  mort- 
gagee, took  it  subject  to  all  equities,  ai|d  aaaong 
others  to  this  setpoflf.  JSwmpeU  ▼.  Banktf  SlZ* 
ei^ara^  1  Hopk.  579.' 

9523.  A  debtor  to  a  bank  whose  barter  it 
repealed  has  an  equitable  right  to  offset  every 
demand  whieh  he  had  affainst  the  bank  at  the 
time  of  the  repeal  of  its  ^arter^  but  no  demands 
which  he  afterwards  purchased.  APLareny^ 
Pennington  dnd-oiJkcrs^  I  Pai^  109. 

959.4^  A  defendant,  in  a  suit  at  law,  who  has 
a  aeparate  demand  against  the  plaintiff,  which 
is  not  a  subject  of  offset  there,  cannot  have 
relief  in  Chancery,  unless  the  plaintiff  is  insol- 
vent. Reed  v.  The  Bank  of  Newburgh^  I  Paige, 
915. 

9525.  But  if  his  demand  arises  out  of  the 
sahie  transaction  as  that  of  the  plaintiff,  so  that 
in'  equity  the  plaintiff  would  have  no  right  to 
recover  against  him,  and  the  defendant  cannot 
avail  himself  of  his  defence  at  law,  he  will  be 
relieved  in  Chancery.    Ibid, 

9596.  A  party  cannot  set  off  a  judgment  un- 
less he  is  the  beneficial  as  well  as  tbe  nominal 
owner  of  it.  JiiUin  and-  Ttn  Eyek  y*SatierU» 
and  Satierlee^  1  Paige,  989. 

9597.  Where  A.  indemnified  T.,  a  sheriff, 
against  selling  S.'s  goods,  for  which  8.  re- 
covered a  Judgment  srainst  T. ;  heldj  that  A. 
and  T.  eould  not  set  off  a^nst  S.  a  judgment 
which  A.  had  purc^ia^ed  for  less  than  om^third 
of  its  amount,  and  taken  an  assignment  of  it  in 
the  sheriff's  name*    Ibid, 

9598.  Demands,  in  reference  to  offset,  are 
considered  due  to  and  from  the  same  persons,  in 
the  same  right,  whefe  the  plaintiff  may  sue  and 
the  d£»fendant  be  sued  in  their  own  names, 
without  specifying  any  representative  character, 
and  where  the  party  to  the  suit  has  a  lien  upon, 
or  a  legal  right  to  the  application  of  the  t%^^ 
when  eollected.  Miller  v.  Receiver  ef  the  Pranh- 
Un  Bank,  1  Paige,  444. 

9599.  The  public  administrator  of  the  ci^  of 
New  York  is  entitied  to  offset  sgainst  a  debt 
due  from  him  to  a  bank,  a  demand  for  deposits 
in  a  bank,  whether  made  in  his  oWn  name  or  as 
public  administrator«  and  alao  the  bills  of  the 
institution  in  his  handa.    Ib'd, 

9530.  The  right  of  a  debtor  to  a  bank  to  off- 
set any  deniaad  he  held  against  the  bank  at  the 
time  It  stopped  p^jrment,  is  not  altered  by  the 
appointment  of  a  receiver*    In  the  maiter  tf  M« 
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Beeeher  ef  the  MUUUe  Diatrki  Bank^  1  Paige, 
665. 

963 1.  If  the  reoMTer  is  eompelled  to  resort 
to  an  endorser  where  the  real  debtor  is  nnable 
to  pay*  snch  endoiser  can  offset  the  bills  of  the 
bank  which  he  held  at  the'time  it  stopped  pay« 
ment,  unless  he  is  indemnified  by  the  real 
debtor.    Itnd. 

8539.  Where  bills  of  a  bank  are  obtained  by 
one  of  its  debtors  after  it  stops  payment,  they 
cannot  be  set  off  by  such  debtor  against  the 
debt  he  owes  the  bank.    Ibid, 

8533.  A  party  aeainst  whom  a  decree  for 
costs  has  been  made  will  not  be  permitted  to 
offset  against  snch  costs  a  decree  or  judgment 
in  his  favour,  in  relation  to  a  distinct  matter,  to 
^e  prejudice  of  the  solicitor's  lien.  Dunkin  t. 
Vandenbergh^  1  Faiffe,  683. 

8534.  But  where  different  claims  arise  in  the 
course  of  the  same  suit,  or  in  relation  to  the 
same  matter,  ikey  may  be  arranged  and  offset 
agreeable  to  e<^uity,  without  reference  -to  the 
solicitor's  lien.    Ibid. 

"8535.  The  solicitor's  lien  is  only  on  the  dear 
bfliance  due  to  his'  client  after  afl-the  equities 
arising  out  of  that  particular  litigation  are  set- 
tied.    Ibid. 

8536.  The  Court  of  Chancery  will  not,  on 
motion,  allow  a  debt  which  is  hot  ascertained  by 
judgment  or  decree  to  be  offset  against  a  decree 
for  costs  tOi  the  prejudice  of  the  solicitor's  lien ; 
although  the  validity  of  the  debt  is  admitted  by 
the  client.    Ibid. 

8637.  The  power  of  the  Court  of  Chancery 
to  offset  one  judgment  or  decree  against  an- 
other, oh  motion,  is  the  same  as  that  of  the 
common  law  Courts*  But  on  a  bill  filed  fbr  an 
offset,  the  jurisdiction  of  the  Court  of  Chancery 
is  more  extensive  than  that  of  the  common  law 
Courts.    Ibid. 

8638.  Where  there  is  no  set-off  at  law,  there 
must  be  special  circumstances  of  equity  to 
anthorixe  a  set-off  in  Chancerys  Meaay.  Mer* 
ritt  and  Peek,  8  Paige,  403. 

8539.  Equity  requires  that  cress  demands 
should  be  set  off  against  each  other.  lAndaay 
and  oihen  v.  Jaekdon  and  M^Jin^iney,  8  Paige, 
661. 

8540.  And  in  a  case  not  within  the  statute  of 
set-off.  Chancery  will  permit  an  equitable  set- 
off, if,  from  the  nature  of  the  claim,  or  the 
situation  of  the  parties,  justice'  cannot  be  ob- 

*  tained  by  a  cross  action.    Ibid. 

8641.  The  insolvency  of  one  of  the  parties 
is  a  sufficient  ground  for  the  Court  to  'exercise 
its  equitable  jurisdiction  in  allowing  an  equita- 
ble set-off.    Ibid. 

3648.  And  a  set-off  will  be  allowed  where 
the  defendant  is  insolvent;  although  the  debt 
of  the  complainant  to  the  defendant  is  not  due. 
Ibid. 

8643.  Otherwise,  if  the  debt  of  the  defend'* 
ant  to  the  complainant  was  payable  at  a  future 
day.  Ibid. 
•  8644.  It  is  no  objection  to  the  set-off  of  one 
judgment  against  another,  on  motion,  that  the 
party  making  the  application  has  the  adverse 
party  in  execution  on  his  judgment.  Utiea  /n- 
furanu  Company  v.  ¥iifwer\  3  Paige,  306. 

8546.  If  a  debloi  is  aitested  upon  a  ea.  «a.. 


and  then  is  discharged  from  imprisonment,  with 
the  consent  of  the  plaintiff,  the  jud^ent  opon 
which  the  ea.  «t«  issued  is  extinguished  at  a 
liquidated  demand,  and  cannot  m  set  off  on 
motion  against  another  judgment    Ibid. 

8646.  'Where  the  solicitor  in  a  svit  it  entitled 
to  the  costs  awarded  against  the  adverse  party, 
the  latter  has  an  equitable  claim  to  haTe  tndi 
costs  offset,  or  applied  upon  a  judgment  in  his 
favour,  against  the  solicitor.    Ibid. 

2647.  The  assignee  of  a  bill  of  costs  dne  to 
a  solicitor  takes  the  same  sabject  to  an  eqaita- 
ble  right  of  set-off,  which  existed  against  the 
soHcilor  at  the  time  of  the  assignment    Ihii.' 

8648.  The^  Court  of  Chancery  wHl'  entertaii 
a  suit  fbr  an  equitable  set-off  of  one  judgment 
against  another,  although  the  complamant  has 
another  remedy  by  a-  sunnnary  applicatton  to 
the  Courts  of  law  in  which  the  judgment  against 
him'  was  recovered.-  Crtidky  v.  Gsmaon,  4 
Paigte,  647. 

8649.  But  as  the -complainant,  in  oidinary 
cases,  has  a  more  cheap  and  expeditious  leme- 
dy,  by  the  application  to  the  equity  powers  of 
the  Courts  of^  law,^such  suits  in  this  Court  will 
be  discouraged  by  refusing  costs  to  the  com- 
plainant, except  in  special  cases.    Ibid. 

8660.  Where  C.  received  a  negotiable  note 
from  I.,  payable  at  a  future  day,  which  he  en- 
dorsed and  passed  away  in  the  ordinarv  conise 
of  business,  and  I.  held  two  negotiable  notes 
against  C.  for  about  the  same  amount,  which 
were  payable  a  short  time  afWr  the  note  whirh 
he  had  originally  given  to  C.  becsiine  due;  and 
before  any  of  the  notes  became  due,  I.  became 
insolvent,  and  made  all  assignment  for  the  bene- 
fit of  his  creditors,  i^hich  assi^nmem  included 
C.'s  notes,  which  were  endorsed  and  tiantferred 
to  the  assignee,  and  C.  was  afterwards  com- 
pelled, aa  endorser,  to  pay  and  take  up  the  note 
originally  given  to  him  by  I.^  Aera,  that  C. 
oouid  not  in  equity  offset  the  note  so  taken  vp 
by  him  against  his  own  notes  in  tiie  banks  of 
the  assignee.  AUUr,  if  C.  had  been  tiie  owner 
and  holder  of  I.*s  note  at  the  time  of  the  ss- 
signment  for  the  benefit  of  hisf  creditors;  as  the 
circumstance  of  the  note  not  b^ng  doe  woald 
not  have  impaired  C.*s  equitable  right  to  a  set- 
off in  such  a  case.  Ckinee  v.  IsaatM,  6  Psigff 
598. 

8661.  Where  debenture  certificates  are  giTca 
for  goods  bonded  and  Bubse<|aently  exported,  if 
the  bond  given  for  the  duties  is  notpaid,and  asnit 
is  subsequently  brought  thereon,  the  debentaie 
certificates  should  be  applied  in  part  payment 
as  of  the  time  when  the  bond  fell  due,  to  that 
interest  shall  not  be  charged  upon  any  greater 
sum  than  the  balance  remaining  due  upon  the 
bond,  afWr  deducting  the  amount  of  the  certi- 
ficata.    Norton  v.  Ludhw,  6  Paige,  619. 

8568.  Neither  at  law  nor  in  equity  can  there 
be  a'  setH>ff  against  a^  distress  for  rent.  fToM 
V.  SuUifMn,  I  Edw.  999. 

8653.  Where  a  party  claims  a  setKiff,  snd^et 
setties  the  debt  without  further  steps  to  establish 
his  right,  this  amounta  to  a  voluntary  payment 
MbHonr.  Ludhtv,  I  Edw.  699. 

8564.  It  would  seem,  that  a  debtor  to  the 
United  States  upon  custom  house  bonds  msy 
plead  at  law,  by  way  of  set-off,  in  vi  aetioc 
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upon  soelr  bonds,  the  amoant  of  debentureB  (re- 
lattngr  to  them)  which  he  holds.    Ibid, 

2555.  Although  custom  house  bonds  lay  OTer^ 
and  judgments  are  obtained  upon  them,  yet  the 
debtor  is  entitled  in  ecjuity  to  a  set-off  upon  de- 
bentures connected  with  such  bonds  from  the 
time  they  are  due,  and  the  interest  is  only  to 
ran  from  that  period  upon  the  bialanee  of  the 
bonds.    Jone8  ▼.  Moore^  1  Edw.  639. 

9556.  Some  decision  in  relation  to  the  right 
of  set-off  on  debentures  against  judgments  upon 
custom  house  bonds,  as  in  the  last  case.  Morton 
T.  Ludlow^  1  Edw.  639. ' 


LV.  SHERIFF. 

9557.  If  the  sheriff  improperly  returns  an  ex- 
ecution unsatisfied,  when  there  is  property  of 
the  defendant  in  bis  bailiwick  sufficient  to  pay 
the  judgment,  either  wholly  or  in  put,  the  pro- 
per remedy  of  the  defendant  is  by  an  -applica- 
tion to  the  Court  out  of  which  the  execution 
issued,  to  set  aside  the  retom ;  of  by  a  suit 
agaiiist  the  sheriff.  SSfoors  dnd  otken  ▼.  Kehey 
and  aikert^  9  Paige,  4t8. 

9558.  It  is  the  doty  of  the  sheriff  to  sell  lands 
in  parcels  where  the  property  is  so  situated  that 
it  will  probably  produce  more  by  that  mode  of 
selling;  or  where  a  part  only  is  required  to 
satisfy  the  execution.  Tke  A^hawk  Sank  ▼. 
jiiwater^  9  Paige,  54. 

9559.  But  a  sale  of  soTeral  parcels  together 
does  not  render  the  saleiroid,  but  only  Toidable ; 
and  alWr  a  great  lapse  of  time  the  sale  wiH  not 
be  distorbedl    IbuL 


.  LVL  SHIPS  AND  SHIP  OWNERS. 

A.  Ownen  eftkim. 

B.  Auikortty  ana  duty  (f  nuuttr. 

C.  Insurance  tf  a  vtuel, 

A.  Omner  rfshipi. 

8560.  Where  sereral  persons  had  a  joint  in- 
terest in  a.  ship  and  cargo,  in  the  nature  of  a 
linaited  partnership,  and  an  insurancb  company 
loaned  money  to  one  of  the  partners,  with  the 
assent  of  Uie  copartners,  upoa  reapondentia 
upon  his  interest  in  the  cargo  only,  and  a  part 
of  the  cargo  was  afterwards  sold  by  the  master 
for  the  repair  of  the  ship ;  keldj  tiiat  the  insu- 
rance company  was  entitled  to  claims  rethunera- 
tioo  prO'tanio  out  of  the  proceeds  of  a  sale  of  the 
ship.  Jimcrican  Insurance  Company  v.  (Mer,  3 
Paige,  Z'M. 

B.  Jkdhofity  and  duiy  tf  master. 

9561.  The  master  of  a  ship  in  a  foreign  port 
may,  in  a  case  of  necessity,  sell  a  part  or  hypo- 
thecate the  wh<rfe  of  the  cargo  to  repair  the  snip 
for  the  purpose  of  enabling  him  to  complete  the 
▼oyage.    find. 

9569.  Where  the  master  is  eompelM  to  use 
his  own  prirate  funds,  or  to  take  the  propet  y 
«f  a  shipper,  for  the  repair  of  the  ship  in  a 


foreign  port,  the  master  or  shipper  has  a  lien  upon 
the  ship  for  the  expenses  of  Such  repairs,  al- 
though there  is  no  actual  hypothecation  thereof. 
Ibid, 

3563.  If  an  individual  makes  a  yoluntery  loan 
to  the  master  for  the  repair  of  the  ship,  and 
takes  other  security  for  the  loan  without  reserv- 
ing to  himself  a  hen  upon  the  ship,  the  lien  is 
waived.    Ibid, 

9564.  The  lien  upon  a  ship,  for  repairs  fur- 
nished in  a  foreign  port,  must  be  enforced  with- 
in a  reasonable  time,  or  the  ship  will  not  be 
liable  therefor  in  the  hands  of  a  bona  fide  as- 
signee.   Ibid, 

9565.  But  it  will  be  sufficient,  if  the  party 
entitled  to  the  lien  proceeds  to  enforce  it  within 
a  reasonable  time  after  the  termination  of  the 
voyage  during  which  the  repairs  were  made, 
and  before  the  ship  sails  upon  a  second  voyage. 
Ibid, 

C,  Insurance  ff  a  vesaeL 

9566.  Words  amounting  to  a  warranty  of  a 
vessel  being  then  at  a  particular  port,  or  physi- 
cally there,  must  have  a  place  in  the  policy  as 
forming  part  of  the  contract  Callaghan  v.  The 
Mantie  Insurance  Company  of  New  York^  1 
Edw.  64. 

9567..  Distinction  b-.tween  an  express  war- 
ranty and  a  representation.    Ibid, 

9566.  For  the  purpose  of  determining  whether 
words  amount  to  a  warranty,  the  circumstances, 
occasion  of  using,  and  object  of  them  must  be 
scrutinized.    Ibid, 

9569.  The  words  in  a  memorandum  for  in- 
surance, '*  on  ship  Nancy,  J.  S.  master,  at  and 
from  the  port  of  G.  (where  she  now  is,  dee.*') 
amount  to  a  warranty,  and  underwriters  in 
making  out  a  policy  would  be  entitled  to  insert 
them  as  part  of  the  contract.    Ibid, 

9570.  Any  positive  averment  or  allegation  on 
the  face  of  an  instrument,  and  making  a  part  of 
the  written  contract,  whether  inserted  in  the 
body  of  it,'Or  written  in  the  margin  transversely 
or  otherwise,  amounts  to  a  warranty  or  condi- 
tion.   Ibid, 

9571.  There  maybe  several  warranties  in  the 
same  policy,  founded  upon  separate  and  distinct 
facts ;  and  it  is  immaterial  in  what  part  of  the 
policy  they  are  inserted.    Ibid. 

9573.  A  representation  merely  in  a  memo- 
randum for  insurance  is  to  be  scrutiniaed  acconi- 
ing  to  its  effects  upon  the  contract.    Ibid. 

9573.  A  representation  fairly  made  out  will 
vitiate  a  policy,  although  it  be  in  some  degree 
erroneous.  But  if  it  contains  the  assertion  of  a 
material  circumstance,  which  the  insured  makes 
in  an  unqualified  manner  without  knowledge  of 
its  truth  or  falsehood,  the  same  will  vitiate  the 
policy  in  case  it  tarns  out  to  be  false.    Ibid, 

9574.  Underwriters  are  entitled  to  all  re- 
medies which  the  assured  had  against  the  mas- 
ter and  owner ;  and  the  assured  cannot  transfer 
them  to  the  latter  so  as  to  defeat  such  remedies. 
Atlantic  Insurance  Company  v.  SiorroWf  1  Edw. 
691. 

9575.  And  where  a  judgment  was  had  agaiast 
underwriters  upon  a  total  loss,  and  the  astored 
received  the  amount  from  the  owner,  tnd  as- 
signed the  policy  and  gave  up  the  bill  of  lading 
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should  be  erodiied  on  the  jadgment  the  aoiouat 
4br  wW^  U»e  KMter.or  owner  wa«  Ijdble.   Ibid* 


LVIL  STATUTES. 

8576.  Under  the  act  of  the  18tb  o£  Apnl, 
181 69  for  draining^  the  ^reat  manh  or  swamp  en 
the  Canasaraga  creelc*  in  the  towns  of  Sullnren 
and  Lenox,  in  the  coufity.of  Madison^  the  pro- 
prietors of  the  lands  overflowed  by  that  creek 
nave  a  right  to  drain  the  marsh  according  taJh.e 
provisions  of  the  act,  although  in.  so  4oing  they 
lirould  divert  the  water  from  the  mill  of  the 
oomplainantSf  which  is  situated  on  the  Chitte- 
pingo  credi ;  inasmuch  as  at  the  time  tho  act  was 
passed  they  could  have  draiqed  the  marsh  in 
the  manner  contemplated  by  that  act  without  in- 
juring the  mill  of  the  complainants  on  the 
stream  below;  since  which  time  the  greater 

Krtion  of  the.  waters  of  the  Cbitteningo  creek 
▼e  been  diverted  by  the  state  to.  supply  the 
{2rie  canal.  By  the  5th  section  of  the  act,  the 
complainants  have  a  complete  remedy  against 
t(ie  proprietors  of  the  land  to  be  benefited  for 
all  damages  they  may  sustain  in  consequence 
of  the  draining  of  the  marsli.  I^tnch  and  an^ 
olkar  V.  Ktrkland  and  alh§r§^  1  Paige,  117. 

3577*  Whether  they  would  have  such  re- 
9kedy  against  the  state  |     Qucre.    Jbid. 

S578..  The  object  of  the  law  of.  Congress  or- 
ganizing the  board  of  Florida  commissioners 
was  to  ascertain  who  were  entitled  to  tndemnitj^ 
against  the  Spanish  government;  not  to  inyesti- 

Skte  all  the  various  equities  whif  h,  arise  as  tp 
e  distribution  of  tlie  fund  awarded  for  any 
particular  injury,  fiel^field  and  e/Aa-«v.Cb^ 
den  and  othen^  1  Pa|ge,  139. 

S579.  The  act  of  Maroh  6,.  1607,  to  raise 
ipoiieys  to  drain  the  drowned  lands  in  the  county 
of  Oiange,  gives  the  right  of  voting  for  com- 
missioners under  the  act  only  to  persons  who 
own  lands  in  fee.  PhWifm  and  oihen  v.  ^7cft- 
kam  and  athert^  1  Pai^e,  590. 

9580.  The  provisions  contabed  in  the  2d 
section  of  the  act  of  March,  1799,  inooiporatipff 
the  Cayuga  Bridge  Company,  prohibiting  all 
other  persons  frofn  ereclinff  a  bridge  or  establish-^ 
ing  a  ferry  within  three  mues  of  the  place  where 
the  company  should  erect  their  bridge,  do  not 
extend  to  the  bridge  erected  by  the.  company 
across  the  outlet  of  Cayuga  lake,  in  1809 ;  the 
company  having  previously,  by  erecting  a  bridge 
fcross  the  Cti^nga  lake,  between  the  villages 
of  east  and  west  Uayuga,  located  the,  site  of  the 
bridge  suthqriaed  to  be  erected  by  the  aforesaid 
fct.  Cawtga  ^Bridge  Company  V*  Magee  nod 
o/A<r«,  9  PSuge,  116. 

8581.  Exclusive  privileges  contained  in  a 
private  act  of  incorporation,  which  are  in  der<>> 
gation  of  the  common  law  rights  of  the  citiaens 
^  large,  ought  not  to  be  extended  by  iroplica- 
^n.    Jbid* 

2583.  They  must  be  construed  strictly  against 
the  company,  according  to  the  prtnciples  of  the 
f^nnnun  law.    lUd, 

8589.  In  suits  pending  at  the  time  the  revised 


statutes  went  into  operation,  the  rights  of  As 
parties  remain  unaltmd ;  bat  the  rnnedy  moat 
oe  pursued  aooordiiy  to  such  statatea,  as  ftr  u 
is  possible  without  mnpairing  Ihe  ri^t.  Jt^mtr 
V.  CauJi,  3  Paige,  384. 

3584.  The  186th  ssctlon  of  the  set  of  Aaril, 
1813t  relating  to  the  eity  of  New  York,  does 
not  ^thoriae  the  colleotof  to  levy  the  tiieia" 
ment  upon  property  found  on  the  premises,  u* 
leas  it  belongs  to  ^e  peraon  who  itu  the  ovoer 
or  occupant  of  the  premises  ^t  the  tins  the  u- 
sessment  was  made ;  and  if  it  beloogs  to  sudi 
owner  or  occupant,  it  is  pot  aeeessary  to  distnii 
it  or  the  premises.  Gouvemeur  and  wift  t.  Tht 
Mayor ^  Jidernuuh  and  Con^aumally  tf  He  G'^ 
^  Ntw  York^  and  Uha%,  3  Paige,  434. 

3585*  The  property  of  a  suhssqnent  oeeopaat 
cannot  be  solo  under  the  warrant  of  the  eorpo* 
ration,  although  he  is  bound  by  s  eovsaantwlth 
the  owner  of  the  psemia^t  to  pay  ihe  anew 

3586.  Where  the  lesaee  and  oocapaat  hU 
covenanted  to  pay  all  t^xes  and  assesameste  es 
the  premises,  and  the- corporation  were  isfonacd 
thereof  by  ttuB  landlord,  and  requested  to  diieet 
the  assessment  to  he  eollected  out  of  the  per* 
sonal  estate  of  the  lessee,  which-  they  rsfvied 
to  do  without  any  reasonable  grooods  for  nch 
refusal,  they  were  eigoined  from  pioeeedipg 
against  the  property  of  the  landlora,  or  bon 
selling  the  real  estate  for  the  assessment  RU, 

8587.  In  the  United  States,  where  the  legis- 
lative power  is  limited  by  written  eonflitalioBi, 
a  deelaralory  statole  cannot  have  the  legal  effeet 
of  deprivingan  individual  of  a  vested  right,  er 
of  changing  the  rule  of  cwNmtruction  as  to  a  {ss* 
existing  law.    SaiUrt  v.  TV^'of,  3  Paigs,  338. 

3588.  Statutes  which  are  intended  to  depiire 
creditors  of  all  remedy  for  the  recovery  of  their 
debti  should  be  construed  strictlv,  and  eanaot 
be  extended  by  implication  beyond  the  iair  and 
legitimate  meaning  of  the  lerms  used  bj  the 
legislature.    Ibid, 

8589.  In  setting  up  a  defence  under  a  paUie 
statate,  it  is  nut  necessary^  either  in  a  Conrt^f 
equity  or  law,  to  set  forth  the  statate  in  the 
plea.  It  is  sufficient  to  state  the  faets  which 
are  necessary  to  bring  the  ease  within  the  ope- 
ration of  the-  statute,  and  to  insist  that  apes 
those  facta  the  plaintiff's  right  or  remedy  ias^ 
an  end.  Bagurdm  v.  Trimtu  Otwrdk^i  Paig^ 
178. 

8590.  Where  the  Supreme  Court  has  given  t 
judicial  construction  to  a  provision  of  a  leoeat 
statute,  that  decision,  if  not  clesrly  wroagt 
should  be  followed  by  the  Court  of  Chasoeiyi 
so  thst  different  rules  of  construction  may  oot 
prevail  in  the  Courts  of  law  and  equitTia 
relation  to  the  same  statutory  provisions,  ikf 
rill  V.  Townund^  5  Paige,  80. 

3591.  In  construing  a  atatuta,  the  iatentioa 
of  the  lawgivers,  when  once  aaoertalnad,  is  to 
prevail  over  the  literal  ^nse  of  the  ^mds  which 
are  used.  Such  intention  is  to  be  gathetsd  from 
a.  consideration  of  all  parts  of  the  .ataiale  taken 
together.  This  may  oe  presumed  aooording  to 
the  necessity, of  the  mstter,  end  of  that  which 
is  csBsonant  to  reason  snd  good  censtmctioa* 
Arjkrmui  v«  LtniHard^  1  £dw«  874« 
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LVin.  SUBROGJTES. 

9599.  Surrogates,  havingr  exclusire  Juriadic- 
tioo  in  reHitioii  to  the  proof  of  wiik  of  peraoDal 
propertj,  must  determine  all  qaestiotia  of  fraud, 
iinpoellion,  and  undae  itiflueiice  in  prOburioff 
each  wills,  as  well  as  the  general  question  of 
the  eapaeity  of  the  testator,  darhe  and  oUun 
T.  FSaket  and  Men^  1  Paige,  171. 

2593.  Where  a  person  appears  before  a  snr- 
rogate  to  oppose  probate  of  a  will,  he  is  boond, 
if  retqifffed  by  tiie  adverse  party,  to  propound 
his  interest,  or  show  Ma  ftght  to  eonfest  the 
wiJI.  The  PubKe  AdmhMraior  iff  New  York, 
▼.  WoUm  and  Lt  iH^,  1  Paige,  347. 

9594.  If  issue  i»  taken  on  the  alleffation  of 
htteiest,  the  erulenee  in  relation  to  that  ques-^ 
tion,  and  that  which  relates  to  the  ralidiiy  of 
the  will,  should  proeeed  pari  pamu*    Ibid. 

9995.  A  person  claUning  asiiext  of  kin  should 
in  his  allegation  of  interest  show  how  he  was 
related  to  the'deeeased.    Hnd^ 

2596.  An  allegation  by  a  party  eoming  lo 
eonCeat  m  wHI,  that  he  ia  nearer  of  kin  to  the' 
deceased  than  any  other  person  in  the  United 
States,  is  not  sufficient,    ibid* 

3597.  When  exeeutors  or  administrators  are 
nttd  te  aceoont  before  a  awrrbgate,  it  is  the 
duty  of  thp  complainants,  when  reqniied,  to  file 
a  writtea  allegation  or  libel  atatmg  thtf  sub- 
stance of  ifaeij  elaims  against  tfie  defendants. 
Ihtier  and  Buck,  Exetuionj  t.  Witbet  and  Olm- 
tiead.  I  Paige,  537. 

9995.  The  defendants  may  eall  on  the  surro- 
gate to  reject. the  alle^tion  for  tnsuffieteney,  or 
they  may  take  issue  upon  the  facts  propounded, 
or  pat  in  a  coonter  alKtgation  in  the  nature  ef  a 
plea  ia  bar.    J5idL 

9599.  The  surrogata  Wore  whom  the  will 
was  pmred,  or  by  whom  administration  was 
graalBd,  haa  power,  upon  tbe  appncation  of 
&gatoes^  or  next  of  kin,  io  eoaipei  exeenlois  as 
weH  as  administrators  to  sceount,  and  to  dis- 
tribata  the  personal  eatate  aeeordijig  to  law,  or 
the  dtiections  of  the  testator.   'Ibid, 

9600.  No  sutrogate  can  call  executors  or  ad<« 
fliiaistraiofa  to  aceoant,  except  where  probate 
•f  the  #il]  or  leners  of  admtnistmtioa  were 
gtaated  by  hire.    Ibid. 

9601.  The  Court  has  no  pow«r  to  rectify  any 
other  iire^laritieain  a  surrogate  sale  than  those 
specified  in  section  61«9R.  L.  110.  In  the  nuO^ 
ter  efHewmp,  9  Patge^  916. 

9609.  Ybe  remedy  of  the  purchaser  in  other 
cases  is  either  at  Ihw  against  th^  executor  or 
admiatstrator  upon  the  corenants  in  his  deed,  or 
by  biH  sgalnst  the  heirs,  upon  tbe  ground  that 
thry  hare  been  beneMted  by  the  proceeds  of  the 
sale.     TKtf. 

9603.  Where,  upovi  an-applfeation  to  confirm 
a  sale  of  real  estate,  made  under  an  irregular 
order  of  a  aurrogale,  n  apaears  that  at  tbe  \\xnb 
tlte  order  fer  sale  was  maoe,  there  was  person^ 
estate  ia  the  hands  of  the  adminisfratnx  more 
than  aofllcient  to  pay  all  the  debts  of  the  in* 
testate,  and  there  was  no  evldeiiee  that  anynart 
ef  the  peraond  estate,  or  of  the  proeeeds  or  tbe 
sale  oTlfae  real  estate,  c^rer  came  to  the  hands  of 
the  heirs  at  law  \  hM,  that  the  assignee  of  the 
pardmaef  was  notentilisQ  toavoraet  coafiimng  j 


the  sale,  although  the  latter  purehased  the 
estate  at  the  sale  in  good  faith,  without  noti^ 
of  the  fraud  committed  by  the  administfatrix. 
In  ike  matter  of  ffemiup^  3  Paige,  306. 

9604.  The  appFteation  to  the  chancellor,  und^r 
the  statute,  to  confirm  a  sale  under  an  irregular 
and  illegal  order  of  a  surrogate,  proceeds  optfn 
the  ground  that  the  sale  was  unauthorited^  arid 
that  the  legal  title  remaina  in  the  heire  at  law ; 
and  where  the  equities  of  the  partiea  are  equal, 
they  will  be  left  to  their  legal  righte.     Ibid, 

9605.  Where  the  parties  interested  ia  tbe 
taking  of  the  account  of  an  executor  or  adminis* 
tretor  negleet  to  appear  before  the  surrogate 
alter  haTing  been  duly  cited,  the  executor  Or 
administrator  will  be  entitled  to  proceed  em 
parie.    Kelleif  r.  RaMun^  4  Paige,  109. 

9606.  The  citation  bf  an  intent  should  bis 
Serred  in  the  presence  of  his  legal  gusrdiaift,  or 
of  the  persbn  Who  has  properly  the  a^teal  care 
and  custody  of  his  person.    IM. 

9607.  The  citation  Should  direct  the  infant 
to  appear  aocording  to  law^  thst  ia,  by  his 
guardian  duly  constituted.    Ibid. 

9608.  If  an  Infant  who  is  cited  before  a  tfuTro* 
gate  has  no  general  guardiaii,  of  if  the  gefietel 
guardian  has  an  interest  adverse  to  the  tighta 
of  the  infant,  a  guardian  ad  HUm  mast  ,be  ap- 
pointee^ by  the  surrogate.  .Ibid. 

9609.  The  petition  of  appeal  upon  an  apped 
from  a  Surrogate's  decree  snoald  name  aU  the 
peraons  Intended  to  be  desisnated  as  the  re- 
spondeikts,  aad  should  pray  mf  they  may  aa- 
swer  tlte  same.    Ibid* 

'  9610.  Wherb  one  of  the  seve^l  legateei  dteb 
an  executor  to  account  before  a  Surrogate^  and 
upon  the  return  of  citation,  tha  exeeutorv  Instead 
01  making  the  objection  that  he  is  not  liable  to 
accoanti,  (n>tainsa  citation  for  all  the  other  lega- 
tees to  be  present  at  the  taking  of  the  accounts, 
he  admite  his  liability^  and  he  caanot  afterwards 
set  up,  as  a  bar  tothe  suit  for  an.  account,  a  pNK 
▼ious  settlement  with  the  legatees.    Ibid: 

9611.  Where  an  executor  or  administrator 
rendere  an  account  to  the  surrogate  upon  the 
applioation  of  either  a  creditor  or  legatee,  or 
with  a  Tiew  to  a  final  settlement  of  the  ac- 
count, he  must  sWear  to  the  correctness  of  the 
account^  both  as  to  ^  debite  And  credite  i  anfi 
all  ehargea  for  payment,  or  disborsemente  of 
sums  exceeding  twenty  do]larsmust,if  disputed, 
be  established  by  the  production  of  vouched 
or  other  proper  eridenee.    iMUL 

1^19.  An  executed  cannot  appeal  finom  thb 
decision  of  a  surrogate,  in  refusing -to  allow  it 
claim  of «  creditor  against  the  estate  which  thA 
ei^ectrtor  has  neither  paid  nor  become  personally 
liable  to  pay.    Ibid* 

9613.  Upon  the  affirmance  of  a  deetee  of  k 
surrogate,  directing  ^e  pavmeni  of  a  balance 
found  due  frotm  the  appellant,  the  resaoadent 
may  have  the  decree  or  afllrmanee-enrelied,  and 
amy  take  out  exeeution  theraoa  ia  the  Appellate 
Court.    Bid, 

9614.  Ufider  the  reyised  statutes^  If  tiie  c4i^ 
cumatanees  of  the  executor  ate  each  as  not  to 
afford  adequate  security  for  the  iUthfal  dia- 
charge  of  his  trust,  and  the  ebfectiota  is  made 
by  a|tenon  interested  in  the  estnte^  the  subrogate 
ts  boaad  to  taqatia  saeoiilv  fiuia  Iha  exsaalaiv 
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althongh  the  te«talor  at  the  time  of  makingr  his 
will  was  aware  that  the  executor  was  irreapoii- 
sible.     Wood  t.  IVood,  4  Paige,  299. 

2615.  Where  the  executor  is  about  to  lemoTe 
from  the  etate,  ,tbe  surrogate  must  require  se- 
curity from  him,  although  the  testator  by  his 
will  directed  the  executor  to  lempve  with  the 
property  bequeathed  into  another  state«    Jbid, 

8616.  The  senteuee  of  a  surro^te,  jpr  of  a 
higher  Court  having  power  to  review  his  deci- 
sion, in  relation  to  die  competency  of  a  testator 
to  make  a  will  of  personal  property,  is  not  eon- 
elusive  upon  the  parties  to  that  uUgation  in  a 
subsequent  suit  as  to  the  validity  of  a  devise  of 
real  estate  contained  in  the  same  will.  Bognr' 
duM  V.  aark^  i  Paige,  623* 

2617.  The  sentence  -of  a  surrogate,  or  of  the 
chaoeellor  upon  an  appeal  from  such,  sentence, 
as  to  the  validity  of  a  will  of  personal  estate,  is 
binding  and  conclusive  in  all  Courts  and  places, 
until  reversed  by  a  higher  tribunal.    Jbia. 

261 8.  Such  sentence  is  in  the  nature  of  a 
proceeding  inrtm^  to  which  any  person  having 
an  interest  in  the  subject  of  litigation  may  make 

.himself  a  party*  and  who  will  therefoie  be  bound 
by  the  sentence  or  decree,  although  he  is  not  in 
fact  a  party  to  the  suit.    Jlnd, 

2619.  A  surroffnte,  upon  the  accounting  of  an 
administrator  before  him,  has  jurisdiction  to  de- 
elare  the  sale  of  a  chattel  interest  in  land  which 
has  been  hid  in  by  the  administrator  for  his  own 
benefit  Toid,  and  to  charge  him  with  the  full 
value. of  the  premises  at  the  time  of.  such  sale 
with  interest,  or*  with  the  present  value  and  the 
sett  income  of  the  property  from  the  time  of  the 
sale.    Stile$  v.  Busek,  6  Paige,  132. 

2620.  The-  sentence  or  deoree  of  a  surrogate 
vpon  the  final  accounting  of  an  admimstrator 
before  him  is,  unless  appealed .  from,  conclu- 
sive as  to  the  amount  of  the  personal  estate  with 
which  such  adminisUator  is  chargeable,  and  it 
cannot  be  reviewed  in -a  ooUateral  suiL    Ibid* 


MX.  TJiXES. 

2691  •Complainant  being  assessed  for  the 
same  personal  property  in  two  diflferent  coun- 
ties ;  htldi  that  a  bill  of  interpleader  against  the 
two  collectors  is  proper!  7[%onqmon  v.  EbeU$^ 
1  Hopk.  272. 

2622.  And  having  paid  into  Court  the  amount 
of  the  highest  of  the  two  taxes,  he  was  dismiss- 
ed with  costs  from  the  fund,  sAer  both  defend- 
ants had  anawerefl,  admitting  the  complainant's 
allegations.    Ibid., 

2623.  Where  there  is  a  remedy  given  both 
against  real  and  personal  estate  for  the  satisfac- 
tion of  taxes,  and  assessments,  as  a  general  rule, 
the  remedy  agaiqpt  the  pei^onal  estate  should 
be  first  exhansted,unlesiB  there  is  some  specific 
and  control linff  equity  to  make  it  proper  to  pro- 
ceed against  the  real  estate  in  the  first  instance* 
Qoun^ncur  and  wife  v.  The  Mayor^  Jlldtrffien^ 
and  Commtmaliy  ^  iht  CHy  ^  Nciv  Ywk^  2 
Paige,  434. 

2624.  A  railroad  corporation  is  not  liable  jo 
taxation  upon  its  capital,  as  personal  esti^te,  for 
thai  part  thereof  vested  in  the  Ifuads  otrer  which 


the  roads  runs,  and  in  the  railways  and  otbn 
fixtures  connected  therewith ;  but  that  part  of 
the  corporate  property  should  be  taxed  in  the 
several  towns  ana  wa.rds  in  which  the  same  is 
situated,  as  real  estate,  and  at  its  actual  ralue 
at  the  time  of  its  asaessment.  Mohawk  and 
Hudton  Maihroad  Conrpamy  v.  Qui^  4  Paige,  384. 

2§2d,  The  capital  stock  of  a  lailioad  corpo- 
ration not  vested  in  its  railways,  orjother  real 
estate,  is  -to  be  taxed  as  personal  property,  in 
tlie  town  or  ward  where  the  principal  office  w 
place  for  transacting  the  financial  coacemi  of 
the  company  is  situate.    Ibid^ 

2626.  Where  tlie  president  of  s  railroad  cor- 
poration furnished  the  statements  required  by 
the  statute  to  be  delivered  -to  the  assesaoca  of 
the  town  in  which  the  eo^^oration  was  liable  to 
he  taxed  upon  Its  capital,  but  by  mistake  u  lo 
the  law,  omitted  to  deduct,  as  a  part  of  the  real 
estate  of  the  corporation,  that  portica  of  its  ca< 
pltal  which  was  vested  in  the  railways  and 
other  fixtures,  and  the  corporation  was  aasesaad 
and  taxed  in  diat  town  in  conformity  to  auch 
statement,  the  Ccurt  cf  Chancery  reAiaed  to 
restrain  the  recollection  of  the  tax;  ,Jbid, 

i627.  A  party  who  is  taxed  in  two  difereot 
towns  for  the  same  property,  which  is  only  lia- 
ble to'be  taxed <>nce,  and  where  it  isdoobtAil  to 
which  town  the  right  to  the  tax  belonga,  loay 
61e  a  bill  of  interpleader  to  compel  tbe  collect- 
ors o/  the  tax  to  settle  the  right  between  tkeo- 
selves.    Ibid, 

2628.  A  coq>oTation  liable  to  taxation  npea 
its  capital  cannot  be  taxed  for  its  surploa  profits 
remaining  on  hand  and  undivided.  It  can  oolf 
be  taxed  for  so  much  of  its  capital  stock  |Mid 
in,  or  secured,  4m  will  temw  after  dedoetiof 
therefrom  the  actual  cost  of  the  real  estate  of 
the  company.  Bapk  af^  Utiea  r.Ciiy  if  Utita^ 
4  Paige,  399. 

2629.  Where  the  illegality  of  an  assessmeot 
and  fjaation.ol'  property  appears  upon  tbe  faee 
qf  the  warrant  for  the  collection  of  the  tax,  tni- 
pass  will  lie -against  the  collector  whs  levies 
upon  property  for  its  payment.    Ibid* 

2630.  k-  the  error  in  an  aasessm'snt  appeals 
upon  the  face  of  the  assessment  rolWory^.*** 
sesameni  ia  made  by  the  same  body  which  in- 
poses  the  tax,  the  party  improperly  taxed  baa  a 
remedy  at  law,  by  mandamus^  to  odmpel  st^cb 
body  to  corrset  the  taxation.    Ibid. 


>     LX.  TENANTS  Iff  COMMON. 

:  2631.  Where  oiie  of  several  tenants  in  eon- 
mon  who  u  in  possessiofi  of  the  premises  held 
in  common,  claiming  t^tle  to  ,the  whole,  sells 
aiyl  conveys  the  aame  tQ  li^  third^  persoo,  vbo 
enters  under  that  oonveyanqe  claiming  uUe  to 
the  wholot  it  is  such  an  ouster  of  the  other  t^ 
nanta  in  eommen  as.  to  bar  their  right  of  eotiy 
after  an  adverse  possession  of  4wenty  yeu^ 
Town  V.  Nhedham^  3  Paige,  545. 

2632,  Where  one  tenant  in  e<nnnion  receives 
mere  than. his  share  of  the  rents  and  pro^u  of 
theeetate  held  in  oomtnon,hia  oo-tenant  baaaa 
equitable  liep  upon  his  undivided  interwt  io  the 
pramisesy  whicn  may  be  enforced  against  tbs 
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Mme  while  the  pvtias  coottoiie  to  hold  the  pre- 
misee  ta  eommoii.    Hammn  ▼.  (Mfom^  4  Paige, 

8633.  Upoa  the  death  of  a  tenant  in  covmon 
who  hae  reeeiTed  more  than  hia  ahare  of  the 
rents  and  profita  of  the  estate,  the  amount  due 
to  hia  eo4enant,  .which  ia  a  peraonal  charge,  is 
payable  primarily  out  of  the  personal  estate  of 
the  deoeoent.    Ihid* 

S634.  A  tenant  in  eommon  who  haa  heen  in 
poaaeasioo,  and  received  the  whole  rente  and 
prefila  of  the  eatate,  in  accounting  for  such  rents 
and  profita  to  hia  co-tenantat  ia  entitled  to  al- 
lowance for  such  sums  aa  he  may  haye  paid  for 
taxea  €a  aaaesamenta  on  the  premises,  or  for 
keeping  the  same  in  ordinary  repair.    Ibid. 


LXI.  TENANT  FOR  UFE. 

S€35.  A  tenant  for  life  has  the  right  to  take 
from  the  premiaes  reaaonable  fire  wood  for  the 
uae  not  only  of  the  house  which  ahe  herself  oca 
copiea,  hot  also  sufficient  to  aopply  the  house 
of  her  aerrant  who  cultiTates  the  land,  provided 
it  can  be  done  without  injury  to  the  inheritance. 
Carduter  Y.  Bering  and  HemptUad^  1  Paige,  573. 


LXIL  TOWNS  AND  VILLAGES. 

2(36.  The  lowna  of  fliis  atate  are  bodiea  po- 
litic of  special  character  and  limited  powers. 
Town  cf  North  HemptUad  r.  Tmm  of  Hcmp^ 
tieod^  1  Hopk.  968. 

2637.  The  common  lands  respecting  which 
they  have  .a  right  to  make  regulations  are  those 
which  they  hold  in  their  coiporate  capacity. 
lUd. 

S638.  But  a  town  haa  no  capacity  to  hold 
landa  not  within  its  own  limits.    IbidL 

9639.  The  title  of  a  town  to  its  lands  la  held 
mmh^teX  to  the  power  of  the  Legislature  over  its 
limits,  and  no  right  of  property  ia  violated  by 
the  division  of  a  town.    IM. 

9640.  The  original  town  of  Hempstead  waa 
invested  with  power  to  hold  lands  by  patents 
from  tlie  early  govemora  of  the  colony,  and 
those  patenta  constituted  the  inhabitanta  a  body 
eorpoiBte.    Ibid, 

9641.  Hie  division  of  the  original  town  of 
Hempstead  into  two  new  towns  was  in  itself 
an  aastgnment  to  each  of  such  of  the  lands  of  the 
piB-ezisting  towns  aa  are  included  in  the  limits 
of  each  new  town  respectively.    Ibid. 

9649.  Tliis  division  of  the  original  town  waa 
a  partition  of  its  common  lands  in  fact  as  well 
as  in  title.    Ibid. 

9643.  VThere  M.  purchased  land,  in  a  village 
adjoining  a  public  atreet,  and  it  was  at  we 
same  time  agreed  between  him  and  the  vendor 
that  a  triangular  piece  ^of  land  belonging'  to 
the  latter,  on  the  oppoaite  aide  of  the  street, 
and  in  front  of  the  land  add,  ahoold  never  be 
built  opon^  but  ahould  be  deemed  public  pro- 
perty ;  and  the  vendor  executed  to  M«  a  oeed 
of  the  land  aold,  and  a  bond  for  the  performance 
of  the  agreement  as  to  the  triangular  piece  of 
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land,  and  both  inatnimenls  were  dulv  prored 
and  recorded ;  and  H.  aftervrarda  purchased  of 
M.  the  land  opposite  the  triangular  piece,  after 
being  informed  by  him  of  the  privile^  secured 
by  the  bond ;  Ae/d,  that  H.  waa  entitled  to  the 
benefit  of  the  eaaement,  and  that  M.  could  not, 
without  his  consent,  be  permitted  to  make  a 
new  arrangement  with  the  holders  of  the  le^ 
estate  in  the  triangular  piece  of  land  by  which 
buildinga  should  be  erected  thereon.  In  the 
mater  ofLytk^  3  Paige,  951. 

9644.  Easements  are  annexed  to  the  eatate 
of  .the  owner  of  the  dominant  tenement,  and 
paaa  to  the  grantee  of  auch  estate.  They  are 
also  a  charge  upon  the  estate  of  the  owner  of 
the  servient  tenement,  and  follow  such  estate 
into  the  hands  of  those  to  whom  the  servient 
tenement  or  any  part  thereof  is  conveyed.  Ibid. 

9645.  An  eaaement  \a  not  destroyed  by  a  di- 
vision or  a  sale  of  a  part  of  the  eatate  to  which 
it  is  appurtenant.  And  the  asaignee  of  any 
part  of  the  dominant  tenement  may  claim  the 
benefit  of  the  easement,  so  far  as  it  is  applica- 
ble to  his  part  of  the  property,  provided  the 
ri^ht  as  to  the  several  parcela  can  be  enjoyed 
without  any  additional  charge  or  burden  npch 
the  proprietor  of  the  servient  tenement.    Ibtd. 

9646.  Where  the  owners  of  land  in  a  city  or 
village  lay  out  such  land  into  lots,  with  streets 
and  avenuea  intersecting  the  same,  and  sell  the 
lots  with  reference  lo  such  streets  and  avenues, 
they  cannot  aAerwards  deprive  their  granteea  of 
the  benefit  of  having  sncn  streets  and  avenuea 
kept  open ;  and  the  same  principle  ia  applies* 
ble  to  a  aimilar  dedication  of  urban  landa  to  be 
used  aa  an  opea  aqaare  or  public  walk.  TViit- 
te»  ff  fVaiertoumy.  Otwan^  4  Paige,  510. 

9647.  Where  lands  are  dedicated  to  the  uae 
of  the  inhabitants  of  a  city  or  incorporated  vil- 
lage for  a  public  square,  a  bill  may  he  filed  in 
the  name  of  the  corporation  to  reatrain  the  ereo* 
tion  of  ft  nuisance  thereon,  or  to  protect  the 
equitable  right  of  the  corporatora  to  thenae  of 
the  public  square  as  such.    Ibid. 


LXIV.  TBU8TS. 


A.  Hoto  trutU  are  ereattd^  and  their  inddenU. 

B.  TVuets  retuUing^  or  6y  intpUetUion. 

C.  The  truei  eetate^  and  cestui  que  truet. 

D.  Authority^  duiy^  and  reapomibiUty  of  trut- 

teei. 

E.  Truetee^e  aeeountsf  ailowoneei  lo,  and  char gm 

against  atraetee. 

F.  CompenuUion  of  trudeee 

A.  Bow  irutt$  are  created^  and  their  tneidenU. 

9648.  A  person  by  his  will  appointed  an 
executor,  who  afterwarda  became  a  judgment 
creditor  of  the  teatator.  When  the  teatator 
subsequently  died,  he  left  debts  unpaid,  and  aa 
estate  consisting  of  personal  property  and  landa. 
The  peraonal  eatate  was  insufficient  to  pay  the 
debta,  and  the  person  appointed  executor  a»> 
cepted  that  tmat,  jand  acted  aa  aole  executor. 
Thia  executor  cauaed  all  the  landa  of  the  tea- 
tator to  be  sold  under  an  execution  iaaued  npoo 


CHANCERY^TVtidk. 


the  Jadffment  held  hy  himself  as  a  ereditor ; 
and  he  became  the  purchaser^  The  sale  and 
pmchase  were  yacated  at  the  instance  of  other 

S arsons  interested  in  the  estate  of  the  testator. 
ogen  T.  RogerBf  1  Hopk.  515. 

5649.  In  such  cipeamstanoes,  an  executor  is 
charged  with  a  tmst  affeetinff  the  lands ;  and  if 
he  purchased  the  lands^^e  sue  willbe  snnnlled, 
as  m  the  other  cases  of  trustees  pmchasing  the 
subjects  of  their  trusts.    lUd, 

5650.  Where  an  insolrent  trustee  assiened  a 
moirtgage  purporting  on  its  fiice  to  be  given  to 
him  as  tmstect  para j  in  payment  of  his  own 
debt  to  the  assij^nee,  and  partly  for  eash  which 
he  applied  to  his  own  priTate  use,  the  assiniee 
was  held  to  be  chargeable  with  notice  of  the 
misapplication  of  the  trust  fund.  Pendldan 
and  wife  Y.  /by  and  o/Aert,  3  Paige,  304. 

9651.  Where  a  pai^  takM  a  conveyance  of 
trust  proper^jT,  to  enable  the  trustee  to  raise  mo^ 
ney  thereon  for  his  own  priTSte  purposes,  he  is 
chargeable  with  the  costs  of  a  suit  brought  by 
•the  teduiqae  trust  tosetasid^  such  eonyeyance. 
Ibid. 

865S.  A  bondjide  purchaser  of  trust  property 
from  a  trustee,  without  notice  of  the  trust,  is 
not  bound  to  see  that  the  purchase  money  is 
applied  to  the  objects  of  the  trust.  White  ▼. 
Ourpenier^  S  Paige,  817. 

9653.  A  trustee  capnot  become  a  purchaser 
of  the  trust  property,  either  directly  or  indirectly, 
on  his  own  account,  or  as  the  agent  of  another, 
unless  he  obtains  the  consent  of  all  the  persons 
interested  in  the  sale.  De  Carten  t.  Lt  Ray  de 
Ckaumont^  3  Paige,  178. 

9654.  If  a  trustee  has  a  personal  interest  in 
the  sale,  which  may  be  sacrificed  if  he  is  not 
allowed  to  become  a  bidder,  the  Court  will  sub- 
stitute in  his  place  a  master,  or  another  trustee, 
to  execute  the  trust,  if  it  can  be  done  without 
injury  to  the  interest  of  the  eetfut  que  trust. 
Ibid. 

9655.  The  authoritjr  of  the  Court  of  Chan- 
cery to  accent  the  resignation  of  n  trustee,  and 
to  discharge  nim  from  his  trust,  and  appoint  a  new 
trustee  in  liis  place^  relates  only  to  cases  where 
the  trustee  has  become  yested  with  tiie  trust 
estate,  or  has  made  himself  answerable  as  trus- 
tee by  accepting  the  trust,  or  by  doing  some 
act  in  his  cll^racter  of  trustee.  Jn  the  matter  tf 
Stevenmm^  3  Paige,  490. 

9656.  By  the  common  law,  if  a  deyise  was 
■to  two  u]>on  trust,  and  one  refused  to  accept 
the  trust,  it  was  a  good  deyise  to  the  trustee 
who  did  aciKpt.    iMd, 

9657.  A  trustee  who  holds  the  legal  estate 
for  the  use  of  another  person,  and  will  refuses 
to  conyey  to  him,  will  not  be  allowed  to  pur- 
chase in  an  outstanding  title  for  his  own  benefit. 
KtUogg  y.  Wooi^  4  Paij^,  578. 

9658.  Courts  of  eauity,  in  regard  to  trust 
estates,  adopt  the  rules  of  law  applicable  to 
legal  estates,  and  in  a  partition  suit,  where  all 
the  eetlwt  que  trusts  are  before 'the  Court,  if  the 
legal  estate  lias  devolyed  on  Uie  Court  of  Chan- 
eery  by  the  death  of  the  sunriying  trustee,  the 
Court  will  appoint  the  master  who  selFs  the 
property  a  trustee,  so  as  to  carry  the  legal  estate 
to  the  purehaser  at  the  sale,  ikukneu  r.  Henry. 
4Paiffe,S45. 


9659.  In  all  eases  of  mere  pa8siyetrast»,  the  . 
revised  statutes  haye  yested  the  legal  estate  in 
the  lands  in  the  person  or  persons  entitled  to 
the  actual  possession,  and  to  the  whole  bene- 
ficial '  interest  in  the  lands  under  the  trust 
Ibid. 

9660.  Where  real  estate  was,  prenoos  to  the 
reyised  statutes,  conyeyed  to  a  mother  in  fee, 
in  trust  for  her  daughter,  and  her  heirs  and  >»• 
signs,  proyided  she  did  not  die  under  age  with- 
out issue,  but  if  she  died  under  age  and  witiioat 
issue,  then  for  the  sole  use  of  the  mother  in  fee, 
and  the  mother  died  during  the  minority  of  the 
daufl^iter,  who  was  the  sole  heir ;  Aetf,  that  the 
whole  legal  and  equitable  estate  in  ^  premises 
then  yested  in  the  daughter.  In  the  matter  tf 
Dekav,  4  Paige,  403. 

9661.  Where  one  of  seyeral  tmslees  reliisei 
to  accept  and  execute  the  trust,  the  whole  estate 
yesta  in  the  others,  in  the  same  manner  ss  if  he 
were  dead,  or  had  not  been  named  a  trustee. 
King  y.  Donnelly^  5  Paige,  46. 

96i69.  But  where  land  is  devised  m  trast, 
and  aJl  the  deyison  decline  the  trust,  the  legal 
estate  nominally  yesta  in  them  for  the  benefit 
of  the  eatuique  trust,  if  the  trast  itself  is  legal; 
althoufi^  the  execution  of  the  trast  m  sneh  a 
case  £fyolyes  upon  the  Court  of  Chanceiy  un- 
der the  statute,  so  that  the  nominal  trustees  may 
be  removed,  and  ofbere  appointed  in  their  pbcea 
if  necessary.    Ibid. 

9663.  A  new  trastee  under  the  statate  caniwt 
be  appointed  exc^t  upon  the  application  of  a 
party  interested  in  th<$  ex.ecution  of  the  trost,  or 
ny  a  decretal  order  made  in  a  cause,  where  soch 
new  trastee  is  proper  to  carry  inte  effect  die  de- 
cree of  the  Court.    liridJ 

9664.  In  a  partition  suit,  where  the  legal 
estate  in  an  undiyided  share  of  the  premises  is 
in  a  trastee,  if  a  new  trustee  is  substitoted  is 
his  place  pending  the  suit  by  an  appointment 
by  the  chancellor  under  the  statute,  the  nev 
trustee  must  be  brought  before  the  Couzt  by  a 
supplemental  bill.    Ibid, 

9665.  Eyery  estate  yested  in  executors  «r 
trastees,'as  such,  is  held  by  them  in  Y^ 
tenaitcy  as  between  themseWes.  Bat  the  na- 
ture or  their  estate  in  Uie  trast  property,  n 
reference  to  the  riffhta  of  the  ees/iit  f«e  tnistt 
and  others,  depends  entirety  upon  the  nstore « 
the  righta  or  intereste  of  the  latter;  so  that 
when  all  the  purposes  of  the  trast  as  to  any 
share  of  the  trast  property  are  illegal,  or  cease, 
the  estate  of  the  trastee  ceases /irolan/o.  X^'' 
lard  y.  Chi/er,  5  Paige,  179. 

9666.  Although  some  of  the  objecta  for  whin 
a  trast  is  created,  or  some  future  interests  li- 
mited upon  the  trast  estate,  are  illegal  or  invaM, 
if  any  of  the  piirposes  for  which  the  trust  was 
created  are  legal  and  yalid,  and  would  authoriie 
the  creation  of  such  an  estate,  the  legal  title 
yesta  in  the  trustees  during  the  eonttsuance  of 
the  yalid  objects  of  the  trost ;  except  in  those 
cases  where  the'  legal  and  yalid  objects  of  »« 
trost  are  ao  mixed  up  with  those  which  are  iHe 
gal  and  yoid,  that  it  is  impossible  to  sustain  the 
one  without  giving  effect  to  the  other.  And 
eyei^  disposition  by  the  testator  of  an  ipteresj 
or  right  in  the  rente  and  profita  of  his  i«^ 
estate  which  are  to  accroe  after  his  deatti 
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which  dispotitioii,  if  valid,  would  have  the 
eiTect  of  suapendini^  the  power  of  alienation 
of  the  entire  fee  for  a  longer  period  than  ie  al- 
lowed by  law,  and  every  other  future  estate  or 
interest  limited  npon  the  trust  which  would 
have  that  effect,  must  be  considered  and  treated 
as  absolutely  void  and  inoperative,  in  deter- 
minlnfr  the  question  as  to  the  validity  of  the 
deviae  of  the  legal  estate  to  the  trustees,  or  as 
to  the  validity  of  the  other  trusts  of  the  wiH. 
HawUy  v.  /amet,  5  Paige,  318. 

3667.  The  devise  of  a  trust  term  depending 
npon  minorities,  which  term  can  in  no  event 
eontinue  longer  than  during  the  actual  minority 
of  two  or  more  infants  in  being  at  the  creatbn 
of  such  teim,'and  who- have  a  beneficial  interest 
thereitt,  is  valid  under  the  provisions  of  Uie 
levitfed  statutes  (  although  such  trust  term  is 
not  made  determinable  upon  the  deaths  of  any 
two  of  sach  infants.  But  no  contingent  remain- 
der can  be  limited  upon  such  a  term,  unless  the 
natose  of  the  contingency  upon  which  it  is  to 
vest  is  soch  that  the  remainder  must  vest  in 
ittteveal,  if  ever,  duria^r  the  continuance  of  not 
more  than  two  Irres'  m  bein^  at  the  death  of 
the  testator,  or  at  the  termination  of  such  lives. 

5668.  An  annuity  is  a  leffaey  of  several  an- 
nual sums  in  gross ;  and  when  payable  out  of 
the  leots  and  profits  of  real  estate,  it  is  a  charge 
npon  the  land.  And,  under  the  second  subdt- 
nsioB  of  the  fifty-fifth  section  of  the  article  of 
the  revised  statutes  relative  to  uses  and  trusts^ 
an  express  trust  may  be  created  to  lease  lands, 
and  to  receive  the  rents  and  profits,  for  the  pay- 
ment of  such  annuities.    Ihid^ 

5669.  Where  an  express  trust  is  ereated  to 
lease  lands,  and  reoeiTC  the  rents  and  profits 
thereof  for  the  payment  of  annuities  and  other 
charges  thereon,  uiere  is  a  resulting  trust,  as  to 
the  SQipltts  rents  and  profits,  in  fiirour  of  the 
person  who  is  presumptively  entitled  to  the 
next  eventual  estate  in  such  huids.    Ihid. 

3670.  In  analogy  to  the  provision  of  the  re- 
Tised  statutes  anthorixing  the  creation  of  a 
trast  to  receive  the  rents  and  profits  of  real 
estate,  and  to  apphr  them  to  the  use  of  the  ee»- 
fwt  fffne  trust  for  liie  or  anv  shorter  period,  so  as 
to  place  the  interest  of  the  cestfd  ^ue  trust  be- 
yond the  reach  of  creditors,  exempt  as  to  the 
snrpliis  of  such  rents  and  profits  oeyond  what 
is  necessary  for  his  support  and  maintenance,  a 
▼alid  trust  of  personal  property  may  be  created 
to  apply  the  income  thereof  to  the  ttse  of  the 
eeatm  qve  trust  in  the  same  manner,  so  that  his 
interest  in  the  trust  property  will  be  placed  be- 
yond the  reach  of  his  creditors  to  the  same 
extent.    HalkU  v.  T^ompaon^  5  Paige,  583.' 

S67I.  But  to  protect  the  interests  of  a  ees/ut 

S\e  trust  in  persopal  property  from  the  reach  of 
s  creditors,  so  far  as  the  same  is  necessary  for 
his  support  and  mainteiBltace,  the  trust  must  be 
of  sacn  a  nature  that  the  interest  of  the  cntui 
que  trust  in  the  trust  property  is  inalienable 
during  hts  life,  or  so  long  as  the  trust  continues ; 
and  ^le  exception  in  the  thirty-eighth  seotion  of 
^e  title  of  the  rerised  statutes  relative  to  the 
Court  of  Chancery,  only  applies  to  trusts  of 
thai  description.  IM, 
9673*  Where  one  of  three  perMOS  appointedi 


by  a  will,  trustees  of  an  express  trust,  refused 
to  accept  the  trust,  and  executed  a  formal  renun- 
ciation thereof,  and  afler  the  death  of  one  of  the 
acting  trustees  the  survivor  appli^  to  the  chan- 
cellor to  restore  such  renouncing  trustee  to  the 
trust,  which  he  was  then  willing  to  assume  'in 
conjunction,  with  the-  survivor ;  held^  that  the 
Court  had  no  authority  to  restore  such  renounc- 
ing trustee  to  the  trust,  or  to  appoint  him  a  new 
trustee  in  conjunction  with  the  survivor,  who 
had  originally  assumed  to  act  as  one  of  the  trus- 
tees. In  the  matter  of  Van  Sckootthoven^  6  Paige, 

2673.  The  revised  statutes  only  authorize  the 
Court  of  Chancery  to  appoint  a  new  trustee  in 
the  place  of  one  who  is  removed  by  the  Court, 
or  whose  resignation  is  accepted  after  he  has  as* 
sumed  the  trust ;  or  in  case  of  the  death  of  a 
sole  surviving  trustee,  so  that  there  is  no  one 
left  to  execute  the  trust.     IhifL 

2674.  Where  one  of  the  persons  appointed 
trustees  of  an  express  trust  refuses  to  accept 
such  trust,  and  executes  a  formal  renunciation 
thereof,  he  cannot  afterwards  accept  and  execute 
the  trust,  except  it  be  under  a  new  appointment 
as  trustee    loid* 

2675.  Where  A.  is  mortgagee  and  trustee  for 
creditors,  and  buys  in  the  real  estate  (mortgaged 
to  him)  in  his  own  name,  but  voluntarily  for 
the  benefit  of  the  trust,  and  afterwards  allows  a 
resale  for  .the  like  purpose,  (subject  to  his  just 
charges  and  expenses,;  and  the  amount  is  credit- 
ed to  the  trust  fund,  he  cannot  retract ;  especially 
as  the  debt.owiner  to  him  from  the  trust  estate 
had  been  satisfied.  It  has  become  tnist  property. 
Piermn  v.  Thomptan^  1  Edw.  212. 

2676.  Where  real  estate  is  conreyed  for  the 
benefit  of  creditors,  and  aneouity  of  redemption, 
embraced  by  the  deed,  is  sold  under  an  execu- 
tion, but  the  judgment  creditor  ceases  to  claim 
the  avails  of  the  sale,  they  belong  to  the  trustees, 
and  not  the  administrator  of  the  debtor.    Ibid, 

B.  TVtuts  rtsuUing^  or  by  impUeation, 

2677.  In  a  grant  for  lands  from  the  govern- 
ment where  no  consideration  is  paid  for  the  land, 
a  resulting  trust  cannot  arise ;  nor  will  it  arise 
in  favour  of  a  person  who,  in  fraud  of  a  law  of 
the  government,  obtains  for  his  own  benefit  the 
names  of  a  number  of  persons  to  be  inserted  in 
the  grant  as  tio/iufio/  patentees.  If  such  nomi- 
nal patentees  refuse  to  convey,  they  will  hold 
the  land  both  at  law  and  inequity.  JadsMon  v. 
miter,  6  Wend.  228. 

'  2678.  Thomas  L.  and  J.  L.  were  owners  of  a 
farm  in  Orange  county,  which,  in  1811,  was,  by 
a  fraud  upoA  them,  mortgaged  to  R.  The  mort- 
gage was  foreclosed  in  Chancery,  and  the  farm 
advertised  for  sale  by  a  master.  Before  the 
sale,  B.,  by  an  arrangement  with  Thomas  L. 
and  J.  L;,  agreed  to  purehase  in  the  farm  for 
their  benefit,  for  which  he  was  to  receive  a 
stipulated  compensation.  R.,  the  mortgagee,  in 
oroer  to  favour  Thomas  L.  and  J.  L.,  agreed 
with  B.  that  he  might  bid  off  the  property  at 
$1500,  about  half  the  amount  of  the  mortgage. 
B.,  at  the  sale,  prevented  othere  biddin?,  by  re- 
presenting that  he  intended  to  boy  for  Thomas 
L.  and  J.  L.  B.  purehased  the  farm  at  the 
maater^B  sale  for  •1540»,  about  f  1000  below  its 
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itlne*  Afterwards  B.  refused  to  oonrey  the 
£uin  to  Thomas  L.  and  J.  L.,  or  to  account  to 
them  for  the  value,  although  they  tendered  to 
him  the  amount  of  his  bidy  with  interest,  and 
the  sum  affreed  to  be  paid  for  his  services ;  it 
waa  heldy  uiat  B.  was  a  trustee  for  Thomas  L. 
and  J.  L.,  and  had  no- other  interest  in  the  fiinn 
than  that  of  a  mortgagee  to  secure  the  repay- 
ment of  the  purchase  money  and  the  paypient 
of  the  sum  agreed  to  be  allowed  him  for  his 
services.  JBrown  v.  Lynch  and  Lymkf  1  Paige, 
147. 

3679.  No.  resulting  trust  can  be  raised  in  fa- 
Tour  of  a  ^pantor  in  opposition  to  the  express 
terms  of  his  conveyance.  Squire  jmd  wife  ▼. 
Harder  and  othere^  1  Paige,  494. 

2680.  Where  the  grantor  conveys  in  fee  with 
warranty,  he  is  estopped  from  alleging  that  he 
had  ah  interest  in  the  purchase  oioney  which 
created  Jt  resulting  trust  in  his  favour.    Ibid.    • 

S681.  A  resulting  trust  cannot  be  raised  in 
favour  of  a  person  against  the  intention  of  the 
parties.  White  v.  Carpenter  and  other$t  3  Paige, 
217. 

2682.  Where  S.  owned  a  farm  in.  the  county 
of  Queens,  and  about  ten  acres  ia  additioBy  and 
made  an  agreement  with  F.  to  exchange  with 
him  the  ten  acres  for  six  acres  adjacent  to  -the 
farm,  and  possession  was  respectively  taken  by 
8.  and  F. ;  and  before  the  conveyances  were 
executed  on  this  exchange,  S.  mortgaged  his 
farm  to  G.,  and  by  mistake  includra  in  the 
mortgage  the  ten  acres  instead  of  the  six  seres, 
and  me  mortgage  was  foieclosed  in  Chancery 
in  1^35,  and  the  mortgaged  premises  ordered  to 
be  sold ;  and  S.,  who  was  alone  interested  in 
the  surplus  to  be  raised  on  the  sale,  employed 
E.,  an  auctioneer,  to  sell  the  property  to  pay- off 
the  mortgage  ;*  and  the  property  was  exposed  to 
sale,  and  bid  in  for  S. ;  and  E.  slso  attended  the 
master^s  sale  as  ihe  agent  of  S.^  at  which  sale 
a  map  which  had  been  made  of  the  farm,  in- 
cluding the  six  acres,  was  exhibited,  as  contain- 
ing the  property  to  be  sold ;  and  the  property 
was  sola  with  refierence  to  the  map,  end  for  an 
amount  much  exceeding  the  mortgage  and  costs, 
and  H.  became  the  purchaser;  and  afler  the 
sale  S.  obtained  the  legal  title  to  the  six  acres; 
and  having  received  th^  surplus  moneys  and  be- 
coming insolvent,  upon  a  bill  filed  by  H.  pity- 
ing for  a  decree  to*  compel  8.  to  convey  to  him 
the  six  acres;  it  toaa keld^'thnX  8.  having  ob- 
tained the  whole  consideration  money  for  the 
land,  including  the  six  acres,  under  circum- 
stances which  amounted  to  a  fraud  upon  H«,  8. 
would  be  considered  as  a  trustee  for  H.,  and 
would  be  decreed  to  convey  to  H.  the  six  acres. 
Howland  v.  SeatU  2  Paige,  406. 

2683.  Where  there  is.  a  resulting  trust  under 
a  conveyance,  it  must  arise  at  the  time  of  the 
execution  of  the  deed.  Mogere  v.  Murray^  3 
Paige,  390. 

2684.  After  the  legal  title  has  passed  to  the 
pantee  by  the  execution  of  the  deed,  a  result- 
ing trust  cannot  be  raised  by  the  Subsequent  sp- 
plication  of  the  funds  of  a  third  person  for  the 
improvement  of  the  property,  .or  for  the  pay- 
ment of  the  purchase  money,  so  as  to  divest  the 
legal  estate  of  the  grantee.    Ibid. 

2686.  A  resulting  trust  is  the  mere  creature 


of  equiCj;  and  it  caimot,  therefore,  arise  wbefe 
the  parties  have  declared  an  express  trust,  which 
is  evidenced  i>y  a  written  declaration  of  w<^ 
express  trust.    Leggeti  v.  Dubois  5  Paige,  114. 

2686.  Where  an  attorney  who  was  employ^ 
to  collect  or  foreclose  a  mortgage,  instead  of 
foreclosing  the  same,  took  a  conveyaaee  of  the 
equity  of  redemption  to  himself  instead  of  hit 
clients;  held^  that  he  took  the  legal  title  as  a 
trustee  for  his  clients,  and  that  upon  his  death 
th^  legal  estate  descended  to  his  heirs  at  law 
charged  with  the  trust,  and  that  the  dients  were 
entitled  to  a  conveyance  from  the  heirs,  vpoa 
the  repayment  of  the  amount  paid  by  the  attor^ 
ney  for  the  equity  of  redemption,  and  the  amouai 
due  iot  his  servicesi  and  the  value  of  the  •im- 
provements made  upon  the  nremises  by  the 
heirs  before  they  had  notice  of^  the  existence  of 
the  trust;  heldy  also,  that  one  of  the  heirs  who 
had  purchased  and  paid  for  the  shares  of  tiie 
other  heirs  in  the  trust  premises,  before  he  had 
any  notioe  of  the  trust,  was  entitled  to  hold  the 
shares  thus  conveyed  to  him  discharged  of  ths 
trust,  and  that  the  cegtui  owe  trust  must  look  to 
the  heirs  who  sold  such  snares  for  the  pnrcbase 
money  received  by  them  on  the  sale.  Giddinp 
V.  Eastman^  5  Paige,  561. 

9687.  Where,  several  heirs  or  devisees  an 
turned  into  trustees  by  construction,  as.  to  lands 
devised  or  descended  to  them,  but  without  any 
actual  or  constructive  notice  of  the  existe&ee  a 
the  trust,  one  of  such  heirs  or  devisees  may  be* 
come  a  bor^fide  purchaser  of  the  shares  of  his 
co-heirs  or  co-devisees,  so  as  to  entitle  him  to 
hold  their  shares  of  the  land  dischaived  of  the 
trast,  although  the  other,  share,  whidi  he  held 
with  them  as  a  tenant  in  common,  lemaiss  sub- 
ject to  the  trust.    Ibid, 

C.  The  tntai  delate  and  cestui  que  htoL 

2688.  A  conveyance  of  an  estate  will  not  be 
decreed  in  Chancery  Where  the  .pro<^  of  the 
equitable  title  varies  from  that  set  up  in  the  bill 
/brsyM  v.  Oark  et  aJ.  9  Wend.  637. 

2689.  Whethera  trustee  can  support  a  relesss 
from  his  ees/ttt  oue  trust,  founded  upon  a  eon* 
sideration  grossly  inadequate,  idtfaough  no  ao- 
tual  fraud  was  intended  1 .  Qiisere.  Ba&on  t. 
Gardner^  3  Paige,  273. 

2690.  Such  trusted  should  at  least  be  jmM 
to  show,  either  that  he  was  treating  witJi  the 
eeetui  que  trust  for  a  settlement  at  arm's  leo^ 
or  that  previous  to  receiving  .the  release  he 
gave  the  eeetui  que  trust  a  fair  statement  of  the 
amount  of  the  trust  property.     Ibid, 

269 1 .  The  interiest  of  a  cesfut  que  trust  is  icsl 
estate  cannot  be  sold  on  an  execution  at  law, 
unless  the  trustee  holds  the  legal  title  as  a  clear 
simple  trust  for  the  benefit  of  the  Judguwot 
debtor  alone.  Ontario  Bank  v.  Boot^  3  Pu^ 478. 

2692.  Where  there  is.  a  mistake  in  a  deed  to 
a  trustee,  who  afterwards  conveys  the  premises 
to  the  eeiiui  quit  thist  without  any  new  consider* 
ation,  the  latter  is  not  entitled  to  defend  bin- 
self  as  a  6ofia/<fe  purchaser  without  notice  of 
the  mistake.    Le  Aoy  v.  FUUt,  4  Paige,  77. 

D.  Juthority,  duly,  and  reeponnbiUty  eftrutUa* 

2693.  An  executor  or  trustee  oannot  purchase 
the  trust  proper^  from  his  co-executor  or  Hustee 
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wtthoot  being  liable  for  the  profits  arising  from 
the  property  purchased.  Caie  and  imft  v.  Ahetl^ 
Executor^  1  Paige,  393. 

S694.  It  is  tl^  duty  of  executors  and  trustees 
to  keep  the  trust  funds  separate  and  distinct  from 
their  private  funds.    IhidL 

2695.  If  ihey  use  the  trust  funds  or  mix  them 
with  their  private  funds,  they  will  be  made  lia- 
ble for  all  Josses  which  may  ari9e  from  their 
neglect  or  mismanagement.    IhiiL 

2696.  The  directors  of  a  joint  stock  corpora^ 
tion  who  wilfully  abuse  their  trust  or  misi4>ply 
the  funds  of  the  company,  by  whioh^  a  loss  is 
sustained,  are  personally  liable,  as  trustees,  to 
make  good  that  loss ;  and  they  are  also  liable  if 
they  raffer  Ae  corporate  funds  to  be  lost  or 
wasted  by  gross  negligence  and  inattention  to 
the  duties  of  their  trust. .  BMmon  ▼.  Smiik^  3 
Paige,  222. 

2697.  A  trustee  who  has  only  a  delented 
discretionary  power  cannot  give  a  genenu  au^ 
thority  lo  anomer  to  execute  such  power,  unless 
he  is  specially  authorised  to  do  so  by  the  deed 
or  will  creating  the  trust ;  and  where  an  estate 
is  devised  to  trustees,  with  power  to  selU  a  ge- 
neral authority  to  an  agent  to  sell  and  conrcy 
lands  belonging  to  the  estate,  or  to  contract  abn- 
solotely  for  the  sale  of  such  lands,  cannot  be 
legally  giren  by  the  trustees.  Hat^ley  t.  Jamety 
6  Paige,  318. 

2698.  Where  the  right  or  interest  of  a  eeatui 
oue  trust  in  property,  which  is  to  be  invested  in 
lands  upon  trust,  to  receire  the  rents  and  profits 
thereof  for  his  use,  is  inalienable  by  the  provi- 
sioa  of  the  63d  section  of  Uie  article  of  tne  re- 
vised statates  relative  to  uses  and  trusts,  the 
trustee  is  not  anthorised^  even  with  the  assent 
of  the  eabu  out  trust  and  with  the  sanction  of 
the  Court  or  Chancery,  to  do  ^y  act  which 
would  be  a  virtual  alieination  of  the  trust  fund 
directed  to  be  so  invested  in  trust.  But  where 
the  fond  is  directed  to  be  invested  in  the  pur- 
chase of  land  in  a  partieular  plaoe*  npon  such  a 
trust,  the  Court  of  Chancery  may,  with  the  as- 
sent of  all  parties  who  have  any  interest  in  the 
tmst  fund,  or  in  lands  to  be  purehased  therewith, 
authorise  it  to  be  invested  in  the  purchase  of 
real  estate  in  another  place,  upon  the  same 
trusts ;  and  the  chancellor,  as  the  general  guard- 
ian of  infants  who  are  interested  in  the  trust  fund, 
may  assent  to  such  change  of  investment  in 
their  behalf.     Wood  v.  Wood^  5  Paige,  696. 

2699.  An  execntor  or  a  trustee  appointed  by 
the  wiH  of  a  testator  is  bound  to  carry  into  ei- 
fect  all  the  vslid  trusts  of  the  will,  unless  he  is 
excused  from  a  strict  performance  by  the  parties 
interested  thernn,  ana  with  the  sanction  of  the 
Court  of  Chancery,  Where  the  rights  of  infants 
are  coneemed.  •  Ibid. 

2700.  Where  the  testator  directed  his  pro- 
perty to  be  invested  in  the  purchase  of  lands  in 
the  names  of  his  childien,  but  in  tmst  for  their 
testamentary  guardian  to  receive  the  rents  and 
profits  Ibr  taeir  use  sAer  as  well  as  before  they 
arrived  at  the  age  of  twenty-one,  so  long  as  he 
thought  proper ;  hdd^  that  such  a  trust  was  not 
anthoriied  by  the  revised  statutes ;  that  no  es- 
tate or  interest  vested  in  the  trustee;  and  that 
he  held  the  fund  as  testamentary  guardian 
merely.    /5tdL 


2701.  To  enable  a  trustee  to  receive  the  rents 
and  profits  of  lands  for  the  use  of  another  per- 
son, it  is  necessary  that  he  ehould  have  the 
legal  title  to  tlie  land  itself;  and  where  the  land 
itself  is  vested  in  the  person  beneficially  inte- 
rested therein,  a  valid  power  in  the  trust  cannot 
be  given  to  a  trustee  to  receive  the  rents  and 
pronts  of  such  lands  for  the  use  of  the  person 
who  holds  the  legal  title  of  the  land.    laid, 

E.  IhuUt^i  aeeoufUi  allowarteea  to^  and  ehargi$ 
agtthnd  a  inmiee. 

2703.  The  defendant's  testator  held  notes 
against  a  matiufacturing  company,  in  trust  for 
the  complainant's  intestate,  which  notes  he  in- 
vested in  the  stocks  of  a  different  manufac- 
turing company.  This  being  done  in  good 
faith,  and  being  deemed  advantageous  at  the 
time,  the  estate  of  the  trustee  shall  not  be 
chargred  with  the  loss.  Brown  v.  Campbell^  1 
Hopk.  233. 

2703.  The  assignment  by  a  trustee,  as  secu- 
rity for  his  private  debt,  of  a  bond  and  mortgage 
belonging  to  the  trust  fund,  will  make  such 
trustee  MiargeaBle  for  the  value  of  such  bond 
and  mortgage  at  the  time  of  such  assignment, 
with  interest  thereon.  Van  Btttiulaer  andathen 
Y,MorriSy  1  Paige,  13. 

2704.  And  such  trustee  will  be  so  chargeable, 
although  the  mortgagor  should,  subsequent  to 
such  assignment,  b^ome  insolvent,  and  the 
mortgagedpremises  be  insufficient  to  dischaige 
the  raortgaee  debt.    Ihid, 

2705.  Where  money  was  awarded  by  the 
Florida  commissioners  upon  a  memorial  of  one 
of  two  joint  owners,  and  the  applicant  claimed 
in  his  memorial  the  whole  to  nimsclf,  without 
naming  his  joint- owner;  it  was  held,  that  the 
joint  owner  not  named  wbs  not  bound  to  put  in 
his  claim  and  contest  his  right  before  the  com- 
missioners ;  that  the  person  who  received  the 
money  awarded  was  a  trustee,  and  accountable 
in  eqoi^  to  the  real  parties  interested  in  the 
fund.  Delafitid  and  otkert  v.  Oddtn  and  oihen^ 
I  Paige,  139. 

2706.  A  trustee  in  possession  of  land  h  re- 
quired to  account  to  the  eeshti  que  trust,  not 
only  for  the  rents  and  profits  actually  received, 
but  also  for  the  rents  and  profits  which  might 
have  been  received.  Rodgen  v.  Hodgen^  1 
Paige,  188. 

2707.  Whisre  trustees  make  a  heavy  sacrifice 
which  is  deemed  expedient  at  the  time,  they  are 
not  liable  to  •  make  good  the  loss.  Pitnon  y. 
Thompton^  1  Edw.  212. 

2706.  A  trustee  cannot  charge  the  trust  estate 
with  the  costs  of  deiending  actions  of  assault 
and  battery  recovered  against  him,  although  the 
acts  arose  in  an  attempt  to  protect  the  trust 
property.    Ihid. 

Tj.  Compensation  <f  IruaieeB. 

2709.  Where  certain  persons  were  to  sub- 
scribe for  a  large  amount  of  stock,  and  hold  it 
upon  trusts  afterwards  declared,  and  they  became* 
trustees  for  the  creditors  of  the  person  benefi- 
cially interested ;  held^  they  could  not  charge 
commissions  upon  the  stock  either  as  trustees 
or  special  agents.    Ibid* 
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LXIV.  FEIWOR  AND  PURCHASER. 

X.  Cf  the  vendor*t  Ken  on  the  eetmU  aold  for  the 
purehaee  money, 

B.  When  and  how  purehaaen  are  favoured  and 

relieved  in  equity, 

C.  €f  notice  to  a  purehaeery  and  how  far  he  it 

tweeted  bu  it, 

D.  (^  the  purehaee  and  eaie  if  perwonai properly, 

A.  Of  the  vendorU  Hen  on  the  eeUUe  eold  for  the 

purehaee  money, 

9710.  A  graotor  of  lands  has  pn  equitable 
Hen  on  the  estate  sold  for  the  payment  of  the 
puiebaae  money,  and  this  lien  is  not  waived  by 
the  ffrantor^s  taking  the  mere  personal  security 
of  the  purchaser  only,  unless  there  is  an  ex- 
press agreement  between  the  parties  that  the 
equitable  lien  be  waived*  But  wherever  any 
security  is  taken  on  the  land  sold  or  otherwise, 
for  the  whole  or  a  part  of  the  purchase  money, 
the  equitable  lien  will  be  waived,  unless  there 
is  an  express  agreement  that  it  shall  bo  retained. 
Fish  V.  HowlaMt  and  others^  1  Paige,  20. 

S711.  So  the  lien  is  waived  where  a  note  or 
bond  is  taken  of  the  vendee  for  the  purchase 
money  in  which  a  third  person,  joins  as  secu- 
rity.   Ilnd,  . 

S719.  Likewise,  if  a  vendee  sells  to  a  third 
person  without  notice,  the  lien  is  lost.  .  Rnd. 

S713.  Where  upon  a  sale  of  lands  the  nego- 
tiable note  of  the  purchaser  is  given  for  the 
.purchase  money,  the  vendor  retains  an  equitable 
lien  upon  the  land;  but  an  endorsee  is  not,  from 
the  mere  transfer  of  the  note,  entitled  to  the 
benefit  of  such  lien,  where  the  endorser  has  npt 
been  made  liable  upon  his  endorsement.  White 
T.  Wiliiame  and  otherM^  1  Paige,  609. 

9714.  Where  the  vendor  of  land  takes  no 
mortgage  or  other  security  for  the  payment  of 
tiie  purchase  money,  he  will  have  an  equitable 
lien  upon  the  land  m  the  hands  of  the  heirs  of 
the  purchaser,  and  upon  the  improvements  made 
upon  the  land  by  the  purchaser  in  his  lifetime; 
Warner  v.  Van  Jlatyne^  5  Paige,  613. 

9715.  The  widow  of  the  purchaser  takes  her 
dower  in  the  land  subject  to  the  equitable  lien 
of  the  vendor  for  the  unpaid  purchase  money. 
Ibid, 

9716.  The  purchaser  of  land  under  a  statute 
sale,  for  the  payment  of  an  assessment  charged 
fhereoD,  takes  the  land  discharged  from  the 
equitable  lien  of  the  original  owner  for  the  pur* 
chase  money  remaining  unpaid  upon  a  former 
Sale.    Ibid, 

B.  When  and  hmo  purtkaeenart  faeoured  and 

relieved  in  equity, 

9717.  A  bona  Mt  purchaser  of  property  at  a 
judicial  sale,  under  tne  orderof  a  Court  having 
jurisdcition  of  the  subject-matter^  is  alwajs 
protected,  where  the  proceedings  are  only  void- 
able, not  void.  American  Inewranee  Company  t. 
Fiek^  1  Paige,  90. 

9718.  And  Courts  ought  to  be  liberal  in  sus- 
taining the  regularity  of  such  sales,  where  there 
exists  no  doubt  as  to  the  fairness  and  official 
nature  of  the  transaction.    Ibid, 

9719.  The  Courts  are  likewise  protected, 
whose  proceedings  have  been  irreguiar«  where 


they  have  jurisdiction  of  the  sabject-mttter. 
Jbid, 

9790.  Title  to  real  estate  can  only  be  aeqoired 
or  lost  according  to  the  law  of  the  pltce  whero 
it  is  situated.    Hoiford  v.  NichoU,  1  Paigv,  SSO 

9791.  This  rule  applies  to  mortgages  as  well 
as  to  deled  s  absolute.    Ibid 

9799.  W^here  a  person  enteie  into  ponemon 
of  land  under  a  conveyance  from  ooe  cliiminff 
the  title,  such  title  is  presumed  to  be  ^ood  avtu 
.the  contrary  is  shown.  Pitney  v.  Leonard  and 
Leonard,  1  Paige,  461. 

9793.  Where  T.,  being  the  owner  of  a  loKif 
land,  gave  a  mortgage  on  the  same  to  H.,  who 
neglected  to  have  tlw  mortgage  recorded;  and 
afterwards,  and  before  the  moitgsge  wsb  re- 
corded, T.  conveyed  the  mortgag^  premisct  to 
A.,  who  had  no  notice  of  the  mortgage,  in  pay* 
ment  of  a:  precedent  debt ;  it  toae  hem^  that  A. 
was  not  a  bona  fide  purchaser  for  a  vahaUe 
consideration,  wiihin  the  meaning  of  the  recoid- 
in^r  act,  so  as  to  give  him  a  preference  of er  the 

Jirior  unregistered  mortgage.    Diekeram  ▼.  7VA 
in^haei,  4  Paige,  915. 

9794.  To  constitute  a  bona  fide  pnichase  for 
a  valuable  consideration,  within  the  raeamn|  cf 
the  act,  the  purchaser  must,  before  be  ned 
notice  of  the  prior  equity  to  ^e  holder  of  » 
unrecotded  mortgage,  have  advanced  a  new 
consideration  for  the  estate  conveyedi  or  hire 
relinquished  some  security  for  a  pre-existieg 
debt  due  fam.  The  mere  receiving  of  a  con- 
veyance in  payment  of  a  pre-existing  debt  ii  not 
sufficient    Ibid, 

C,  qf  notice  to  a  purchaeer^  and  km  fork  f» 

affeeUd  b^  it, 

9795.  A  purchaser  at  sheriff's  sale  is  ebaife' 
able  with  constructive  notice  ol^  the  eqvitaue 
rights  of  a  vendee  of  a  debtor  on  a  jodgmegt 
against  whom  lands  are  sold,  and  takes  the 
legal  title  subject  to  such  ri^t,  where  the  ten- 
dee  is  in  «ctiial  possession  of  tiyif  prenieef 
under  a  contract  entered  into  prior  to  thenttaeh- 
ing  of  the  lien  of  tlw  judgment.  Parh  j.M' 
eon,  1 1  Wend.  449. 

9796.  It  eeeme,  also,  that  the  purchaser  wooM 
be  entitled  to  file  a  blli  in  the  nature  of  a  hifl 
of  interpleader,  making^  Uie  party  with  vhoo 
he  contracted  or  his  assignees,  and  the  creditor 
who  seeks  to  avoid  the  title  of  tiie  SMicD^ 
defendants,  and  praying  the  direction  of  the 
Court  as  to  whom  the  purchase  mosej  shall 
be  paid.    Ibid, 

Sr797.  Want  of  notice  is  matter  of  defence, 
which  the  partv  alleging  it  must  aver  by  waf 
of  defence,  and  establisn  by  proof.  (Witn^ 
ham  V.  Erwin,  I  Hopk.  48. 

9798.  He  must  also  deny  all  knowled^  of 
facts  charged  from  which  notice  may  be  infer- 
red.   Ibid, 

9799.  This  denial  must  be  full,  positive,  and 
precise.    Ibid, 

9730.  And  if  the  party  relies  upon  want  d 
notice  in  another  from  whom  he  purchasedf  be 
must  still  aver  the  fact  by  plea  or  otherwise. 
Ibid. 

9731.  Where  a  party  has  sufficient  to  pot 
him  on  inquiry,  it  is  equivalent  in  cNt^aity  ^ 
actual  notice.    Pitney  v*  Leonard^  1  P^ge,  tf  1* 
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9733.  A  poTcbaser,  whererer  he  has  snffieient 
mfofmatioo  to  put  him  on  inquiry,  in  equity  ie 
eonsidered  ae  haTing  notice ;  and  in  such  a  case 
he  will  not  be  demed  a  6oaa  yidle  purchaser. 

2733.  If  the  purchaser  of  real  prbpertjr  knows 
that  a  person,  other  than  the  ▼endor,  is  in  actual 
possession  thereof  at  the  time  of  his  purchase, 
or  before  he  has  paid  the  purchase  money  and 
obtained  a  legal  Utle,  he  cannot  protect  himself, 
as  a  lem  JUe  purchaser,  against  the  eauitable 
ri^is  of  the  person  in  possession,  of  whom  he 
nude  no  inquiries  as  to  the  nature  of  that  po»- 
seSMon.     Grimttone  r.  Carter^  3  Paige,  421. 

9734.  Where  two  persons  hare  equal  equities, 
and  neither  has  the  legal  title,  the  prior  equity 
most  prevail ;  and  the  one  who  has  the  subso" 
qiieot  equity  will  not  be  |>ermitted  to  defeat  the 
nght  of  the  other  by  obtaining  a  conyeyance  of 
the  legal  estate  after  he  has  notice  of  suo&  prior 
equity.     IbiiL 

2735.  There  is  no  difference  in  principle  be- 
tween a  porehaser  in  good  faith  under  the  re- 
oordinff  act  and  a  bona  /ds  purchaser,  as  recojr- 
niaed  by  the  decisions  of  Courts  of  equity  m 
other  eases*    Ibid, 

3736.  A  eontzact  entered  into  under  a  mutual 
misconeeption  of  legal  rights,  amountinj^  to  a 
mistake  of  law  in  the  contracting  parties,  bv 
which  the  object  of  it  cannot  be  accomplished, 
is  as  liable  to  be  set  aside  or  rescinded  as  a 
contract  founded  in  mistake  of  matters  of  fact. 
OuuHpHn  T.  Lajfttn,  I  Edw.  467. 

J^,  Cf  Ae  purdkau  and  §ale  ef  penanal  property , 

9737.  Where  a  merchant  contracted  for  go6ds, 
the  price  to  be  secured  by  his  note  endorsed  by 
B.  and  C,  and  the  goods  in  the  mean  time  were 
forwarded  to  his  residence ;  AdU,  that  the  pro- 
perty was  not  changed  until  the  delivery  of  the 
note,  and  that  B.  and  C,  to  whom  he  assisrned 
the  goods  to  secure  an  antecedent  debt,  could  not 
hold  them  against  the  Tender.  Keeltr  and  iFVee- 
fMra  T.  HUidand  oOkerui  1  Paige,  312. 
•  9738.  Where  L.,  on  the  84th  of  August, 
189^  sold  to  M.«  who  was  then  in  good  credit, 
and  supposed  himself  solvent,  a  quantity  of 
goods,  for  which  M.  was  to  give  his  own  notes, 
withoat  secofity,  payable  in  six,  seven,  eight, 
nine,  and  ten  months;  and  the  goods. were  de- 
livered to  M.,  and  shipped  by  him  for  the  West 
Indies  oo  the  96th  of  August,  1896,  and  on  the 
4th  of  September  therea&r,  and  before  he  had 
exeevted  the  notes,  M.  stopped  payment;  and 
oo  the  9t|i  of  the  same  monlli,  M.  assigned  the 
goods  to  V.  to  secare  him  for  a  large  sum  of 
money  for  which  he  was  responsible  as  endor- 
ser ftv  M. ;  and  on  the  6th  of  September,  L. 
3»plied  to  M.  for  a  redelivery  of  the  eoods,  and 
so  afterwards  in  the  same  month  claimed  the 
goods  from  V.,  and  both  M.  and  V.  refused  to 
redeliver  the  ffoods  to  L.,  and  M.  and  V.  denied 
all  fraud  in  the  transaction,  and  V.  denied  all 
knowledge  at  the  time  of  his  purchase  of  the 
eonditaons  of  the  sale  by  L.  to  M.,  and  also  of 
the  noo-psjrment  for  the  goods  on  the  part  of  M.; 
it  woM  kud^  that  the  sale  and  deliverr  or  the  goods 
to  BL  was  nnconditional  and  valid,  and  was 
sufieieat  in  law  to  ehanffe  the  property ;  that 
Ihe  assignmwir  by  M.  to  V,  was  also  ralidi  and 


that  L.  had  no  lien  on  the  eoods*  for  the  pur- 
chase money  due  him  from  M.  Lupin  and  oihert 
V.  Marie  and  VartU  2  Paise,  169. 

9739.  The  principles  of  stoppage  in  transitu 
does  not  apply  to  such  a  case ;  that  right  must 
be  exercised,  or  an  attempt  made  to  exercise  it, 
before  the  goods  reach  the  possession  of  the 
vendee.    Ilnd* 

9740.  If  goods  upon  a  sale  thereof  are  uncon- 
ditionally delivered  by  tlie  vendor  to  the  vendee 
without  any  fraud  upon  the  part  of  the  latter, 
the  vendor  can  only  look  to  the  personal  security 
of  the  vendee  for  the  pavment  of  the  purchase 
money ;  he  has  no  equitable  lien  for  the  same  on 
the  goods.     Ibid. 

9741.  Where  goods  are  obtained  from  the 
vendor  by  means  of  a  fraudulent  misrepresenta- 
tion of  toe  vendee  as  to  his  situation  and  cir- 
cumstances, the  vendor  may  elect  to  consider 
the  sale  void,  and  may  follow  the  goods,  or  the 
proceeds  thereof,  into  the  hands  of  a  third  per- 
son who  has  received  them  without  paying  any 
new  consideration  therefor;  or  he  may  affirm 
the  sale  and  proceeds  in  the  ordinary  way 
against  his  vendee  to  recover  the  price  of<  the 
goods.    Lloyd  V.  Brewtter^  4  Paige,  537. 

9749.  If  a  vendor  who  has  been  defrauded  in 
the  sale   of  his  goods   proceeds  to  judgment 

Xinst  the  vendee,  upon  the  contract  of  sale, 
r  he  is  apprized  or  the  frand,  his  election  is 
determined;  and  he  cannot  afterwards  follow 
the  goods,  or  the  proceeds  thereof,,  into  the 
hands  of  a  third  person,  on  the  ground  of  the 
fraud.    Ibid, 

3743.  Whether  a  sale  and  delivery  be  condi- 
tional or  not,  depends  upon  the  particular  fabts 
and  circumstancea  of  each  case.  Buck  v*  Grim" 
shaw^  1  Edw.  140. 

9744.  It  may  be  the  subiect  of  express  stipu- 
lation in  the  contract  of  sale,  or  a  matter  of  sub- 
sequent agreement  when  the  delivery  is  made, 
or  It  may  be  inferred  from  the  course  of  the 
transaction  and  the  usage  of  a  particular  trade, 
that  the  vendor  did  not  intend  to  make,  or  the 
vendee  to  receive,  an  absolute  and  unconditional 
delivery,  fint  the  condition  must  be  made  to 
i^tpear  as  matter  of  evidence;  otherwise,  the 
legal  presumption  would  follow,  from  the  fact 
of  a  purehaser  being  in  the  actual  possession  of 
the  goods,  that  the  delivery  to  him  was  an  ah 
solute  one.    Ibid. 

9745.  B.  sold  G.  two  hundred  and  twenty 
bales  of  cotton  for  cash  on  delivery.  A  part  was 
delivered  without  exaction  ofpayment.  G.  put 
this  part  on  board  of  a  ship.  Two  days  after,  he 
failed.  B.  demanded  payment,  or  a  return  of  the 
part  which  had  been  delivered.  G.  was  unable 
to  do  either ;  having,  on  the  mominff  of  the  day 
when  B.  made  the  demand,  delivered  the  bill  of 
ladinfif  to  S»  S.  &  Co.,  who  had  made  advances 
upon  It.  No  fraud  was  charged  against  G.  or 
S.  S.  ii  Co.  Hetdt  to  be  an  absolute  delivery 
which  changed  the  right  of  property.  •  Ibid* 


LXV.  FICE^BAyCELLOR. 

9746.  The  ftiet  that  the  vioeHshancellor  before 
whom  a  cause  is  pending  has  been  the  solicitor 
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or  counsel  for  one  of  the  narties  therein,  is  sufll- 
cient  to  authorize  the  maicing  of  an  application 
directly  to  the  chancellor  upon  an  interlocutory 
matter.    Jenkina  t.  Hinman^  5  Paige,  309. 

3747.  A  vice-chancellor  may  appoint  his  son 
a  committee  of  a  lunatic,  and  may  hear  and  de- 
cide upon  an  application  of  such  committee  in 
behall  of  the  lunatic  or  his  estate ;  the  commit- 
tee being  only  an  officer  of  the  Court,  and  har- 
ing  no  personal  interest  in  the  questionr to  be 
decided  by  the  viee-chanoeUor.  In  ike  matter 
if  Hopper  J  5  Paige,  489. 


LXVL    WATER,  AND  WATER  RIGHTS 

AND  TITLES. 

2748.  The  complainants  haying  been  lonz 
seised  in  fee  and  in  undisputed  possession  of 
lands  with  a  water-course  runninff  through  them, 
on  which  they  have  mills ;  the  defendants  can- 
not, by  an  artificial  channel  made  in  their  own 
land,  divert  the  water  from  its  natond  course. 
Reid  y.  Gijford,  1  Hopk.  416. 

3749.  In  such  case  the  right  of  the  com- 
plunants,  being  absolute  and  clear,  requires  no 
trial  at  law  to  estd>lish  its  validity.    Ibid. 

S750.  The  eomplainants,  being  several  pro- 
prietors of  distinct  lands  and  of  separate  parts 
of  the  water-course,  have  still  such  a  community 
of  interests  in  the  subject  of  the  suit  that  they 
may  join  in  it.    Ibid.    ' 

2751.  The  true  Reason  for  the  interposition  of 
equity  in  such  case  is,  that  the  remedy  at  law  is 
imperfect.    Ibid, 

2753.  In  tliis  case  a  temporary  iiyunetion  was 
granted  upon  the  bill.  But  upon  an  explanatory 
tmswer  positively  denying  the  injury,  the  in- 
junction was  dissolved,    ibid. 

2753.  As  a  ^neral  rule,  persons  who  own  the 
lands  on  the  different  sides  of  a  private  stream 
hold  to  the  middle  of  the  stream.  Arthur  and 
Wright  V.  Cut  and  Harvfood,  1  Puge,  447. 

3754.  As  a  general  rule,  a  grant  of  land 
bounded  on  tidewater  extends  only  to  high  water 
mark.     WtwwaU  y.  HaU,  3  Paige,  313. 

3755.  Where  the  right  to  erect  a  wharf  and 
to  take  tolls  or  wharfage  is  ^[ranted  as  appur- 
tenant to  a  lot 'bounded  upon  tidewaters,  it  teem* 
the  right  of  wharfage,  &c.,  will  pass  under  the 
term  of  appurtenances  in  a  subsequent  oonvey- 
anee  of  the  lot.    Ibid, 

3756.  Such  right  cannot  be  exei^sed  by  an 
Individual  citixen,  except  under  a  grant  for  that 
purpose  from  the  sovereign  power ;  or  by  pre- 
scription which  is  soposea  to  have  been  founded 
on  a  grant,  but  the  evidence  of  which  has  been 
lost  by  the  lapse  of  time.    Ibid, 

3757.  The  exclusive  enjoyment  of  the  use  of 
water  in  a  particular  way  mr  twenty  years  is 
sufficient  to  raise  a  presumption  of  tide  to  such 
use-;  and  it  is  not  necessary  that  the  water 
should  have  been  used  precisely  in  the  same 
manner,  or  to  propel  the  same  machinery.  Rel' 
knap  V.  TVimble,  3  Paige,  677. 

3758.  If  the  proprietor  of  land  at  the  head  of 
a  stream  changes  the  natural  flow  of  the  waters, 
and  continues  such  change  for  twenty  years,  he 
cannot  afterwards  restore  the  flow  of  the  Water 


to  Its  natural  state,  to  the  injury  of  the  pro|«iB- 
tors  of  mills  situated  on  such  stream.    Im, 

2759.  Where  a  dam  is  erected  opoa  an  an- 
cient stream,  to  obtain  a  head  of  water  for  ^ 
use  of  one  of  the  state  canals,  the  snrplos  wateia 
ii  the  stream  not  wanted  for  public  uae,  and 
whidi  continue  to  flow  over  the  dam  and  down 
the  ancient  channel,  cannot  legally  be  diverted, 
by  a  lessee  of  the  surplus  traten  of  the  canal,  to 
the  injury  of  tha  ownoa  of  mill  privileeei  on 
the  atream  below  the  dam.  Foitdb  v.  Awilt 
5  Paige,  137. 

3760.  But  uo  person,  except  by  the  authority 
of  the  Legialature,  or  of  the  authonaed  agents  of 
the  state,  has  a  right  to  t^  the  state  dam,  and 
draw  off  the  surplus  water  of  the  artificial  pond 
which  is  created  by  sack  dam  for  poUio  pa^ 
poses.    Ibid. 

3761.  Customary  mode  of  apportioningwharf* 
age  in  the  port  of  New  York  amongft  joint 
owners.    RooeeveU  v.  Pott^  1  Edw.  579. 


LXVn.  WILL. 

A.  Who  may  make  a  wUL 

B.  Validity  y  execution,  and  proof  of  will' 

C.  Qmttrueiion  of  a  voilL 

D.  Revocation. 

A.  Who  may  make  a  vaiJL 
3763.  A  person,  to  be  capable  of  making  i 
will,  must  be  possessed  of  a  sound  sod  diaposiog 
mind  and  memory,  so  as  to  be  able  to  make  a 
testamentary  disposition  of  his  property  with 
sense  and  judgment  in  reference  to  the  aitoatioa 
and  amount  of  such  property,  and  therelauve 
claims  of  the  different  persons  who  are  or  misltt 
be  the  objecta  of  his  bounty.     Garb  and  own 

V.  FUker  and  oiken,  1  Paige,  171. 
2763.  Where  the  derangement  or  losa  of  the 

powera  of  the  mind  some  time  previous  to  the 
makioff  of  the  will  is  established,  it  devolTes 
upon  the  party  who  aeeks  to  maintaia  the  w31 
to  show  that  such  incapaci^  had  eeased  at  the 
time  it  aras  executed.    Ihidi 

8764.  In  forming  an  opinion  of  the  state  oi 
the  testator's  mind,  it  u  proper  to  take  iote 
eonstderation  the  reasonableness  of  the  will  ib 
referenoe  to  the  amount  of  his  property  and  the 
situation  of  his  relatives.    Jbia* 

3765.  Whenever  a  peraon  whose  miad  is  im- 
becile from  disease  is  indooed,  by  fraud,  imp^ 
sition,  or  undue  infloonoe,  to  make  a  testameot* 
ary  disposition  of  his  property  different  froa 
what  he  could  have  done  in  the  iull  possesaioB 
of  his  faculties,  the  same  will  be  set  aaide. 
Ibid. 

B.  Validity,  exeeaiUm,and proof  tf  a  wiB 
.  52766.  A  testamentary  paper  purporting  to  be 
a  will  of  real  and  personsl  estate  was  prepared 
by  the  testator  in  his  own  handwritin|r,  with 
an  attestation  clause,  and  leavingr  blanksTor  the 
date,  and  upon  his  death,  twenty-aevea  years  » 
terwarda,  it  was  found  among  his  valuable  pi- 
pera  in  this  state,  without  subscribing  wimMaes, 
data,  or  aignataie;  keld^  that  U  waaaa  utex» 
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e.  led  and  onfinitbed  iostrameDt,  and  was  not 
a  falid  will  of  a  pereonal  estate.  The  FMic 
Jdminuirator ^tf  New  York  T.  WatU  and  Lc 
Bay,  1  Pai|re,  347. 

2767.  ^  here,  from  an  inspection  of  a  tpsta- 
mentary  paper  or  oiherwisOf  it  appeared  the 
deceased  mended  the  same  to  operate  as  his 
will  without  any  farther  acl  on  his  part,  and 
witboaf  the  addition  of  any  other  formalities, 
it  is  SI  Talid  will  of  personad  property.  ^  JUd* 

376S.  But  if  some  other  act  or  formality  was. 
soppoeed  nece^ry  hy  the  testator,  or  was  in-^ 
tended  t^  be  done  or  observed  by  him,  i.t  is  an 
nnfioished  or  unexecuted  will,  and  is  not  valid 
naleas  the  testator  was  arrested  by  death  before 
he  had  a  reasonable  time  to  complete  bis  will  in 
the  toaaner  intended.    Snd* 

2769.  In  issuing  a  commisaion  to  take  proof 
of  a  wHl  in  a  foreign  country,  foir  the  purpose 
of  establishing  the  same,  and  having  it  recorded 
as  a  will  of  real  esUkte  witliio  ^is  state,  the 
same  notice  of  the  application  for  a  commission 
must  be  gtten  lo  the  heiiBat  law  of  the.  testa  ton, 
and  ihe  persons  interested  in  contesting:  the 
will,  as  is  required  uppa  proving  a  will  before 
a  sarrogate.  Jn  the  fnalUt  rf  tSikituonU  ioilJj  2 
Paige*  214. 

3770.  Persons  authonaed  to  contest  the  va- 
iidtty  of  the  will  may  jMn  in  the  comjnission, 
aad  Biay  be  permitted  to  name  a  commissioner 
on  their  part;  and  they  will  also  be  j^uititled  to 
reasoiiable  notioe  of  the  tim6  aad  place  ofexe-^ 
cutiag'the  commission^    ibid: 

51771.  No  peraon  should  subscribe  bis  name 
as  a  witness  to  a  will  until  he  is  clearly  satisfied 
that  tite  testator  is  possessed  of  v  soum)  and 
dispoain)^  mind  and  memory,  and  that  iu  exe- 
enUAg.his  will,. he  acts  understandingly  and 
with  a  full  knowledge  of  its  contents^  Scribner 
T.  Groae  tutd  oiken,2  Paige,  147.      .   ,  - 

2772.  The  sound  jcoostructioo  of  tbe  12ih 
and  16t]i  secUoos  of  the  act  of  April,  1830, 
amending  the  ieTisedjStatntes,.is  that  the  chan- 
cellor may  issue  a  eommbsioa  to  prove  a  will 
either  of  real  or  personal  estate,  in  any  ease 
whens*  frOm  the  absence  of  the  will, -or  the  non- 
residenee  of  the  witnesses  in  this  state,  it  can- 
not be  pfored  befoce  the  sunogale.  .  Jn  ike 
malier  cf  HornbyU  will,  2  Paige,  429. 

2773.  Sncb  commisslcMi  may  be  issoed  by 
the  ehaneellor  although  all  the  sabscrihing 
witoessee  to  the  will  are  dead;  but  in  such  a 
ease,  tbe  proof  taken  will  have  no  greater  effect 
aa  evidenee  tbap  a  will  proved  before  a  surro- 
gate without  producinjr  any  of  the  subscribing 
witneasee  thereto.    Jbid^ 

9TtA,  'n>e  ehaneellor  alone  can  giant  a  eom- 
misnS<m  to  take  proof  of  a  will  out  of  Che  state, 
and  it  cannot  be  issued  by  the  direction  of  a  vi^e- 
ebaneellor.  AH  tbe  proceedings  roust  be  en- 
tered in  tbe  ofiiee  oi  the  register  in  Albany. 
Und. 

2775*  If  a  will  is  deatroyed  in  the  lifetime 
of  a  testaiDr  without  hia  knowledge,  it  may  atill 
be  establisbed  ppon  satisfactory  proof  of  ita 
contents  and  destruction.  JiDtoen  t.  /d/ey,  1 
£dw.  148. 

3776.  A  person  shall  toot  claim  an  intsTest 
oader  an  instrument  (either  deed  m  will)  With- 
out giving  fall  effect  to  the.  sane  an  &r  as  be 
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can,  and  renouncing  any  right  which  would  de* 
feat  it.    Leonard  ▼.  Crommelin,  1  Kdw.  207. 

2777.  He  who  makes  his  election  is  bound 
to  abide  hj  it,  unless  he  can  restore  the  property 
to  i|s  original  situation;  and  the  taking  posses- 
sion bin^  the  performance  although  there  be  a 
loss*    Ibid, 

ins,  A  father  having  a  life  eatate  Sold  to 
H,  the  fee  which  belonged  ^  his  seven  children, 
and  covenanted  they  should  join  when  of  age. 
By  will  he  devised  his  own  property  to  them, 
on  condition  of  their  ratifying  tbe  sal^;  a  deed 
of  ratification,  and  release  was  signed  by  five 
afVer  they  came  of  aga  r  on^  of  the  othera  died 
without  having  dgne  so,  and  A.,  the  remaining 
son,  took  {lis  oWn  share  of  the  father's  estate, 
i>ut  did  not  execute  "the  deed  until  after  his 
death.  A  jperpetu^  iuj unction  froni  proceeding 
against  the  devisees  of  H.,  for  his  share  of  the 
property  sold  by  the  father,  was  decreed  against 
A.,  attd  he  was  ordered  to  execute  a  release  to 
them  as  well  of  the  9ame  as  of  his  right  in  his 
deceased  brother's  share.'    Ibid* 

2779.  Althoiigh  the  insanity  of  a  testator  is 
passed  upon  by  a  surrogate,  and  on  an  appeal 
from  his  decision,  the  chancellor  determines 
againsi  tbe  ]will,  still  it  is  o^j  conclusive  as 
regards  the  personal  estate.  The  question 
whether  there  is  a  devise  of  the  real  estate  or 
not  remains  open,  and  .can  only  be  set  at  rest 
through  an  issue  or  a  trial  at  law.  Tlierefore, 
io  such  a'casO)  no  partition  eaa  be  had  pending 
this  question,   Bog^rdus  r.  Oarke^  I  £dw.  26& 

C  Oonttruction  ^a  wilL 

.  STTSO.  Where  a  testator  devised  certain  real 
estate  to  h»  widow  fbr  life,  or  during  her 
widowhood 9  and  aiWr  ber-dealh  or  marriage 
devised  the  sane  to  his  nephew  in  fee,  provided 
he  paid  the  legacies  mentioned  in  the  will,  and 
directed  that  the  legacies  should  be  paid  by  the 
nepbew»  bis  beifs,  eXeeutoi8,.or  administrators* 
whenever  he  or  they  should  come  in  possession 
of  the,  premises  deyised  f  H  vtaa  held%  that  a 
payment  of  the  legacies  was  a  condition  of  the 
devise,  and  that  if  the  devisee  ^r.his  heirs 
siiould  refu^  to  accept  the  devise  and  pay  th^ 
legacie^,  the  estate  wonld  descend  to  the  hsiri 
at  law  of  the  testator,  but- it  would,  in  eqiiity, 
be  ebareeable  with  the  payment  of  the  legaoiesk 
Birdaaa^  Ad/mmslratrix^  v.  Ilewkii  mkd  9lk^  I 
Paige,  39. 

2781.  Where  the  Subject  of  tbe  devise  or 
legacy  is  described  b^referenoe  to  sooie  extrin- 
sic fact,  extrinsic  avidenoe  may  be  raeorted  to 
to  ascertain  that  fact.  Prtkhtird  r.  lEeka  and 
another^  ExtBuiota^  I  Paige,  270. 

2782.  So,  where  the  worda  of  a  will  are 
equally  applicable  to  two  persons  or  two  things, 
parol  evidence  is  admissible  to  show  which 
person  was  the  olyeet  of  the  testator^s  bounty, 
or  which  article  be  intended  for  the  legatee* 
Ibid. 

2783.  Where  a  testator  made  a  bequest  to  a 
pcflrsdn  by  a  wrong  Christian  name,  parol  evi« 
dence  was  admitted  to  show  what  person  was 
intended.  CbfifM%  v.  Pardon  and vthtn,  I  Patge. 
291. 

2784^' W^here  the  testator  fare  bis  real  and 
pemonal  eatate  to  eftecatocs  in  trast*  to  and  fot 
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the  uses  mentioned  in  the  v^WY,  and  then  di- 
rected them  to  pay  certain  annuities  to  his  wife 
and  children  durin?  life,  and  the  income  of  (he 
estate  was  in^ifficicnt  to  pay  all  the  annuities ; 
it  tQOB  hdd^  that  the  executors  were  Authorized' 
to  sell  such 'part  of  the  estate  as  wotild  be  ne- 
cessary to  raise  a  suflicient  sum  to  purchase 
the  annuities  ^ren  fn  the  wilL  Bradkunt  and 
others^  ExcaJfjUra,  r.  Jhradkuni  and  cihera^  1 
Paige,  331. 

S78d.  Where,  an  annuity^is^ven  by  will  to 
E  man  and  his  heirs  in  perpetuity,' he  acquires 
an  absolute  interest  therein,  and  becomes  entitled 
to  the  complete  disposition  of  the  fUnd  set  aside 
to  produce  the  annuity.    Ibid^ 

2786.  If  the  anfiutty  be  girdn  to  a  man  and 
the  heirs  of  his  body,  it  is  in  the  nature  of  an 
estate  tail ;  and  to  prerent  a  perpetuity,  the 
common  law  gives  him  an  absolute  interest  in 
the  annuity.    Ibid,    ' 

2787.  The  rule  is  thie  same  as  to  annuities 
given  by  a  ViU,  whether  payable  out  of  real  or 
personal  estate.    Jbid: 

2788.  Where  there  is  a  limitation 'ora-  of  an. 
annuity  upon  the  failure  of  i^aue  at  the  death 
of  the  annuitant,  the  limitation  over  is  good, 
being  in  the  nature  of  an  executory  'devise. 
Itnd. 

2789.  Where  one-third  of  aiot  of  laftd  Was 
devised  by  a  hasband  to  his  wife  for  life  In  Hen 
of  dower,  and  aAer  his  death  bis  daughter  p^f- 
ehased  the  lot  subjest  to  the  life  estate  of  her 
mother,  and  then  died,  teaving  a  will  duly  ex^ 
cuted,  by  Wbich  the  directed  her  executors  to 
lease  fill  her  real  estate  not  before  devisedi  and 
out  of  the  rents  to  pajf  her  mother  and  several 
other  persons  "annuities  for  Hfe;  held^  that  the 
mother  was  entitledHo  both  the  annuity  and  the 
life  estate  in  one-third  of  the  lot.  Harringion  1^ 
Oatmon  and  Hughet^  I  Paige,  560. 

2790.  4/«7er,  if  the  dausliter  hfld  directed  the 
annuity  to  be  paid  out  of  ue  rentft  of  ihe^^whole 
lot.    Ibid.  .  i  _- 

2791.  Where  the  testator  tfted  and  cohabited 
with  M.  S.in  a  house,  provided  and  furnished 
t»y'him>.and  while  so  living  with  her  had  by 
her  four  natural  children^  one  son  called  John, 
and  three  daughters,  who  were  with  bia  ](now* 
ledge  aiid  consent  hftptixed  by  his  name,  and 

.were  educated  and  acuidwledged  by  htm  as  his 
ehildren,  and  who  were  the  only  peraons  ever 
recognised  by  hini  as  his  children ;  and  by  his 
will  the  testator  gave  to  hia  son  John  $iojOOO 
payable  when  he  arrived  at  iwettW-four,  aodto 
each  of  his  daughters  fSCMK)  payable  atxwenrr- 
one ;  and  directed  his  executors  to  pay  to  M.  S. 
^65  quarter  yearly  during  her  life,  if  she  re- 
snained  iMimarrted  and  had  no  mors  <^ildren; 
and  appointed  his  executors  guardians  of  his 
ohildrett  during  their  minority ;  it  was  heid^ 
that  thlsATaa  a  sufficient  description  or  the  te»- 
taior*8  nataral  children  by  M.  S.  as  ^e  legatees 
intended  by  him.  Gardner  v.  Sever  and  o(ket$y 
B  Paigtt,  II.      '  .      ' 

2792.  W^sffe  L.  S.  by  his  will  «ave  lb  YAn 
urile  the  one^hiid  of  the  residue  of  his  personal 
^BiUite,  efbr'  his  debts  and  legaetes  were  pud, 
and  all  the  use  of  all  the  reaidne  of  the  persontd 
tetat^,  and  the  ocenpalidn  and  enjoyment  of 
Kie  famt  ob  wbtoh  he  the  teetaior  lived,  se  long] 


as  she  temained  his  widow ;  AdA  in  case  of  het 
marriage,  he  ga^e  to  her  daring  life  the  use  and 
occupation  of  one-third  of  his  real  estate ;  aifd 
in  that  event  directed  th^t  the  income  of  the  n»- 
raaintng  two-tliirds  should  be  applied  to  the 
education  and  maintenance  of  his  child  rea;  afid 
after  the  youngnest  child  became  of  age,  he  di 
rected  his  executors  to  divide  All  his  real  luid 
personal  estate  equally  among  his  children,  to 
have  and  to  hold  to  them  and  their  heirs  for  erer, 
and  declared  that  he  intended  the  beqaestand 
devise  to  (lie  'wife  should  be  in  lieu  of  dower; 
the  wife  elected  to  take  under  the  to)visioiis  of 
the  will ;  il  was  held^  that  the  wioow  was  en- 
titled to  the  use  of  the  whole  estate  during 
widowhood ;  Chat  one-third  of  the  personal  es- 
tate waa  hers  absolutely ;  and  in  case  she  nuu^ 
ried,  that  she  should  h^iye  the  use  lof  the  real 
estate  for  life  in  lieu  of  dower.  Cbvtnhow 
and  otherM  v.  I^uttir  tntd  o/Aert,'2  Paige,  132. 

2793.  Jt  wa9  aiso  held,  thaf  the  children  of 
the  testator  could  compel  the  Widow  to  accoaot 
for  all  the  personal  es»te,  and  that  theh  Bhar» 
of  the  same  should  be  itirested,  and  the  incone 

Caid  to  the  widow  during  her  fife  eir  wid<w- 
ood,  and  that  tki»  principal  after  her  death  or 
marriage  ehould  be  divided  among  them  a^ 
cording  to  the  provisions  in  -the  will.    Ibid, 

2794.  If  two  parts  of  a  will  are  irreconcila- 
ble with  each  other,  the  last  pa|t  is^neraUy 
to  b#  taken  as  evidetioe  of  Cbe  latest  mtefltioa 
of  the  testator:  But  this  rule  is  only  appHed 
to  those  cases  wliere  the  two  prbvisions  an 
totally  inconsistent  with  each  ethe^  and  when 
the  f^al  ifitentioQ  of  the  testalot  cannot  be  ai- 
certaiAed^    Jbid, 

2795.  The  leading  prin^ple  inlh<}  eoostniO' 
tion  of  wHlais,  that  the  intention  of  the  testa* 
t<Hr,  if  not  eOnsist^t  with  the  mleaof  law,  mast 
govern.  And  this  inlentioo  Is  te  be  ascertained 
from  the  whole  will  iaken  together.  -  IhtA. 

2796.  And  where  thc$  intention  of  the  tefettr 
for  is  ineerreetly  expreseed,  the  Coort  vill 
carry  it  mto  e£^t  bf  sapplyiag  the  propel 
words.    Ibid*      "'    '' 

27974  The  Wofda  of  the  will  may  betnni' 
poeed  in  order  to  inak0>  limitation'  sensible,  ^ 
to  efibctoate  the  g^eneral  intent  of  the  testatcr. 
Ibid. 

2798.  Where  R.  H.  appointed  by  hia  will 
three  executors,  and  devised  to  them  iU  ^ 
real  estate  upon  ^^reral  tmste^  cue  of  whin 
was  to  execute  all|)ropei'  deeds,  and  take  tbe 
proper  nneasures  ibr  fulfilling  all  contracts  en- 
tered into  by  the  tee^tor,  or  by  them,  ibr  the 
sale  of  any  part  of  his  real  estate ;  and  the  tea* 
tator  deehtred  in  Ins  will  thtft  in  case  oae  or 
ta6re  of  his  executors  should  die  before  hin* 
self,  Qt  should  decline  te  exeeute  the  trnsts,  i< 
one  so  died  t>r  declined,  the'  remaining  two 
should  nominate  another  jperson  as'  ^^^  JjJl 
exec^itor  and  truetee ;  and  if  two  of  them  shoold 
die  er  decline,  then  the  testator  decUredtfaat 
his  eons  ahotfld  nooiinate  one  perMm,^^ 
daughteia  another,  «nd  the  ^fsona  so  ^ki^ 
natd,  if  apu^yed  by  the  resBaiifileg  exacatA^ 
should  become  executota  and  truateeatadertw 
will ;  and  if  all  the  exeentona  shoiild  die  or  de- 
oline,  that  then  the  leatattv'aaKmB  and  dangfaM* 
sdghl  eHioeae  two  peraosii  ImI  a&ieaa»d  as  e»* 
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cnton  and  tiinteeB,  and  which  two  peraont 
night  Bominate  and  ehooae  the  third ;  and  after 
the  making  of  the  will«  the  testator  made  a  codicil 
thereto,  aiM  by  itap]>otated  two  additional  execu- 
tors and  tniateea  of  ma  will,  and  then  republished 
his  said  will  with  the  codicil  as  a  part  thereof; 
four  of  the  ezecutois  in  Febraary,  1830,  proved 
the  will,  and  one  renounced ;  ii  wa$  keld^  that 
qd1«8s  a  greater  number  than  two  declined  the 
tmtt^  it  would  not  he  necesaaiy  to  auflply  their 
plaeea  in  the  manner  prescribed  in  ttie  will; 


gether  with  all  the  rest  and'  residue  of  mj  per- 
sonal and  real  estate ;''  keld^  that  the  wife  did 
not  take  a  life  estate  in  such  residue  by  impU« 
cation^    Bathhone  v.  Dydcman^  3  Paige,  9, 

2805.  Deyises  by  implication  are  sustained 
only  upon  the  principle  of  carrying,  into  effect 
the  intention  of  the  testator ;  and  unless  it  ap- 
pears upon  an  examination  of  the  whole  will 
that  such  i9ttst  have  been  his  intention,  there  is 
no.  devise  by  implication*    Ibid, 

3806.  An  implication  may  be  rebutted  by  a 


and  that  the  four  who  had  qualified  possessed   contrary  impUcatioa  which  i*  equally  strong, 
evfery  aeceaaafT  power  to-execute  !all  the  trusts     ''-' 
Bieatiooed  in  we  will.  -  Ogdtn  mid  tikert,  Exe- 
odors,  V.  Smith,  S  Paige,  196. 

2791  Where  A.  by  his  will  devised  the  ifee 
of  hb  farm  to  his  son  and  nephew  for  three 
.  lean,  and  directed  hia  execntors,  at  the  «xpira> 
tioo  of  the  tsan,  to  sell  the  fiirm  and  divide  the 
proceeds  anon^  his  five  children ;  and  alao  de- 
tland  in  Us  wiU  tkiat  if  any  one  of  his  children 
di«d  before  him  leaving  no  children,  or  should 
die  after  his  decease  leaving  no  children,  with- 
out haviag  disposed  of  his  or  her  share,  that 
the  shaie  of  such  child  should  go  to  the  sur- 
Tirois;  but  if  any  of  the  ieslator^s  children 
shoald  die  teaving  children,  then  snch  childien 
were  to  liave  tiie  share  of  their  parent  in  the 
nine  manner  as  such  4>arent  if  living  would 
ha? e  taken  the  same ;  and  the  son  died  within 
the  three  jears  leaving  children;  it  wa»,heH 
that  the  children  took  ander  the  will,  and  not  as 
heirt  of  their  father,  and  that  their  mother  was 
Bot  eatitled  to  dower  in  the  farm,  and  that  the 
ciedicors  of  the  son  had  09  claim  upon  that  ahare 
of  the  estate  for  the  payment  of  their  debts. 
The  death  of  the,  son  before  the  expiration  of 
the  duee  years,  and  l>efore  the  executors  were 
anthofised  to-sell,  divested  his  interest,  and  the 
sxeoaiory  limitation  over  to  his  children  imme* 

diatdy  took  eifeet.  .^^aMV.jBMibiiaii,  iPaige, 
631. 

8800.  Wills  in  favour  of  natnral  ehildren  are 
to  leeeive  a  like  eonstxuetion  as  those  in  favour 
of  other  persons.  Qardmer  v.  Heger,  8  Paige,  11. 

9801.  As  a  geoeral  rule,  a  devise  to  chudxen, 
withont  other  description,  means  legitimate 
children ;  and  if  the  teatator  has  snch  children, 
parol  evidence  eannot  he  admitted  to  shpw  that 
a  different  ehae  of  persons  was  mtended.    IbidL 

9809.  It  is  always  proper  to  look  intocir* 
enmatanees  dekom  the  will,  to  ascertain  whether 
there  are  any  peraons  answering  the  description 
of  the  legatees  named  in  the  will.    Ibid. 

9801.  If  there  are  no  such  peraons,  then  the 
•ituatlon  of  the  testator's  fiunily  may  be  proved,  ■ 
to  esable  the  CouH  to  ascertain  the  persons 
iDteoded  by  the  testator  as  the,objeela  of  his 
bounty.    Jbid. 

98(H.  Where  a  testator*  iMinjr  seised  of  a 
dwelMng  honse  and  &nn,  and  of  other  estate, 
both  reu  and  peraonal,  gave  a  pecuniary  legacy 


Ibid, 

S807.  The  dear  literal  interpretation  of  worda 
in  a  will  may  be  departed  /rom,  if  they  will 
b6ar  another  construction,  where  other  parte  of 
the  will  manifest  a  different  intention*    Ibid, 

2808.  ^The  strict  grammatical,  sense  of  words 
in  a  will  may  be  rejected  to  carry  into  effect  the 
intent  pf  the  testator.^    Ibid* 

9800.  A  limitation  over  to  the  mother,  in  case 
of  the  death  of  the  daughter  without  leaving 
lawful  issue,  is  valid  as  to  personal  estate,  af 
though  previously  to  the  revised  statutes  such  a 
limitation  as  to  real  estete  wopld  have  created 
an  estate  tail.    Ibid, 

'2810.  Where  a  teatet()r,  having  two  sons  and 
a  daughter,  devised  a  certain  portion  of  his  real 
estate  to  one  of  hia  aons  in  fee,  and  directed 
that  in  the  ev^it  of  such  son's  intermarriajge,  and 
thereafter  dying  witho(it  leaving  lawfulissuet 
the  real  estate  so  devised  should  go. to,  descend, 
and  be  the  property  of  his  daughter,  her  heirs 
and  assigns  for  ever,  she  surviving  him ;  and 
the  devisee  afterwards  in  the  lifetime  of  his  sis- 
ter, died  intestate,  without  issue,  and  without 
ever  baling  been  married;  hdd,  that -the  limi- 
tation over  to  the  sister  did  not  take  effect, 
/tffiiine  V.  Tan  Sekaiek,  3  Paige,  949. 

9811.  Where  the  tettator  by  his  will  devised 
his  real  estate  to  bis  wife  during  her  widow- 
hood, with  remainder  to  his  six  sons  in  fee,  and 
bequeathed  certain  peraonal  estate  to  his  daugh* 
ter,  and  then  directed  that  if  any  of  hia  sons  or 
his  danghter  should  die  without  issue,  the  sur- 
vivors should  have  what  was  given  by  the  will 
to  the  son  or  daughter  so  dying ;  held,  that  the 
limitation  over  to  the  survivors  was  good  as  an 
executorv  devise,  and  took  effect  upon  the  death 
of  one  of  the  sons  without  issue,  although  such 
sonsurvived  his  mother.  FtdderY,  Everistm^Z 
Paise,  981. 

9819.  Where  the  first  limitation  over  in  a  de- 
vise is  executory,  all  the  aubaequent  limitations 
will  also  be  executorv  until  the  first  limitation 
vesta  in  possession,  although  in  their  nature  the 
subsequent  limitations  axe  contingent,  remain- 
de».  But  the  moment  the  first  limitation  over 
veata  in  possession,  the  aubsequsnt  limitations 
will  be  changed  from  executory  devises  to  rs- 
mainders,  provided  they  can  take  effect 
relnaiqdefB.    Ibid, 


her  marriage ;  and  gavs  to  his  wife  the  house 
and  &na  and  hisfhrniture  for  life,  and  one-Udrd 
of  hia  peraonal  estate  absolutely,  and  then  con- 
daded  as  follows :  ^  And  after  the  death  of  my 
^^t  a  case  I  abonld  have  no  mora  children,! 
gj^e,  devise,  and  bequeath  nnto  my  said  danghter 


to  hia  dsnghter,  payable  at  twentj-one,  or  on     -  9813.  If  the  firat  limitation  over  is  not  of 


such  an  estate  as  will  support  the  second  as  a 
remainder,  and  such  secona  limitation  over  can 
only  be  valid  as  an  executory  devise,  the  nature 
of  the  second  limitation  will  not  be  altered  by 
the  vesting  of  the  first  limitation  in  possession 
before  the  happening  of  the  ^ntingency  upon 


C«  L.  my  said  dwelliflg  hoose  and  fiurm«  to- 1  which  the  second  limitation  depends.    Ibid, 
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S814.  Where  a  limitation  OTer  can  Im  sop* 
ported  as  a  contingent  remainder^  it  will  never 
be  eonstrned  as  an  executory  dcTise.    Jbid, 
.  S816«  Where  a  testator  by  his  will,  after 

£*Ting  his  estate  to  his  four  children,  directed 
at  all  his  debts  should  be  borne  and  paid 
eaually  by  such  children ;  it  vhu  held^  that  one 
or  the  .daughters  could  not  file  a  bill  against 
the  executor  of  her  father  to  recoTor  a  demand 
she  had  against  the  estate,  without  first  relin- 
quishinff  ul  benefit  to  which  she  was  entitled 
under  the  will,  or  bringing  the  other  children 
who  wem  bpupd  to  contribute  towards  the  pay- 
ment of  the  debt  before  the  Court  as  parties. 
Fan  JBppt  T.  Fan  jDoiaen,  4  Paige,  64.- 

9816.  In  a  general  residuary  becjuest^.a  will 
of  personal  ^tate  carries  to  the  residuary  lega« 
tees  not  only  what  is  not  disposed  of  to  others^ 
but  also  whatever  is  not  legally  disposed  of,  so 
as  to  pass  to  thcpersons  IntenM  as  the  objects 
of  the  testator's  bounty;  It  is  otherwise  as  to 
real  estate.    Jametr,  Jametf  4  Paige,  115.  - 

5817.  Where  a- specific  devise  m  real  estate 
does  not  take  efie^n,  either  from  |he  incompe- 
tency of  the  devisee  to  take  or  otherwise,  it 
descends  to  the  heir  at  law  as  property  not  dis- 
posed of  by  the  will.    Ibid. 

5818.  Where  a  testator  devised'  a  house  and 
lot  to  his  ^fe  for  life,  with  power  to  dispose 
of  the  same  by  her  will  to  their  descendants  in 
fee,  with  the  power  of  flection  as  she  might 
think  pro^r ;  which  devise,  together  with  cer- 
tain le|facies,  was  b^  the  willj&f  the  testator  to 
be  in  lieu  of  his  win's  right  of  doWer ;  and  the 
testator  then  devised  the  residue  of  his  estate 
not  before  bequeathed  and  devised  to  his  wife, 
to  trustees  in  trust  for  the  purposes  of  Uie  will ; 
and  the  widow  atowards  elected  to  take  her 
dower  instead  of  the  provision  made  for  her  in 
the  will ;  heldf  that  ttie  .whole  legal  and  equi- , 
table  interest  in  the  house  and  lot,  subject  to  the 
widow's  right  of  dower  therein,  descended  to 
tiie  heirs  at  law  of  the  testator,  and  did  net  go 
to  the  trustees  under  the  will.    Ilrid. 

9819.  Where  the  testator  by  his  will  devised 
to  his  granddaughter  a  house  and  lot  of  land, 
from  and  immediately  afler  his  youngest  grand- 
child named  in  the  will  attained  Sie  age  of 
twenty-one,  to  hold  the  same  to  the  granddaugh- 
ter for  life,  with  remainder  in  fee  to  such  child 
or  children  as  miriit  be  bom  of  her  body ;  and 
devised,  other  real  estate  in  like  manner  tq  his 
other  grandchildren  for  life,  with  remainder  to 
their  children  for  fee;  and  by  a  subsequent 
clause  of  his  will,  directed  that  if  unj  of  his 
grandchildren  should  die  without  leaving  law- 
ful issue  at  the  time  of  their  death,  the  devise 
to  such  grandchild  so  dying  without  issue 
should  vest  in  the  other  gnrndchildren,  their 
heirs  and  assigns  for  ever ;  nelij  that  the  grand- 
daughter took  a  oontinsent  estate  for  life  In  the 
houses  and  lot,  which  became  vested  in  posse** 
sionwhen  the  youngest  grandchild  of  the  testa- 
tor arrived  at  the  age  or  twenty-<me;  and  that 
such  of  the  children  of  the  granddaughter  as 
were  then'  in  existenee^  or,  if  none  were  then  in 
existenoe,  then  those  who  were  bom  afterwards, 
at  their  birth  took  a  remainder  in  fee,  subject  to 
dK3  contingency  of  their  dyin^  without  leavingls- 
sue  living  at  the  death  of  their  mother*  aftd  siU>- 


ject  also  lo  open  and  let.in  after4»cni  ohiMRo. 
In  ike  matter  of  Sanden  and  othen^A  Paige,  S93. 

8820.  After  an  express  limitation  to  a  nan 
for  life  in  a  devise  of  lands,  if  the  ranfeinder  ii 
given  or  limited  to  his  sons,  or  his  childxen  and 
their  heire,  or  the  heirs  of  their  bodies,  he  takea 
an  estate  for  life  only ;  and  the^sona  or  childno, 
and  not  the  father,  take  the  residue  of  the  esUta 
by  way  of  femaindet.    Jbid, 

S8S1.  The  term  children,  in  its  aaturBlseasfl, 
is  a  word  of  purchase,  and  it  is  to  be  taken  ta 
have  been  usra  as  such,  unless  then  are  otheT 
expressions 'in  the  will  which  show  that  the 
testator  intended  to  «8e  it  as'  a  word  of  lioita* 
tion  only.    Jbid,     *  ,    . 

3829.  Where  by  the  terma  of  the  will  an 
estate  is  given,  to  a  man  and  his  children,  if  be 
has  children  at  the  time  of  the  devise,  he  takes 
a  joint  esute  with  the  children;  but  where  th^ 
are  no  children  sV  ease  at  the  time  of  making  the 
will,  the  term  children  in  such  a  deviw  nay 
be  eehstruoted  as  a  word  of  limitation  menlj. 
Ibid, 

3893.  Where  the  testator  died  possesaed  of  a 
large  real  and  personal' estate,  leaving  a  widow 
and  six  children,  some  of  whom  were  miBon, 
and  b^  his  will^  after  giving  various' pecnniarf 
legacies  to  his  widow  and  children  and  athen, 
directed  his  executorato  provide  for  the  aappoit 
and  education  -of  hia  minor  children  out  of  the 
incoitaie  of  his  real  and  personal  estate,  until  they 
arrived  at  the.  age  of  twenty-one  or  married ;  tad 
also  directed  his  iexecntoTS  to  iovest  the  le* 
sidue  of  his  personal  estate  in  real  propeity,  or 
in  bonds  and  raoitgages,  or  other  pomanent 
securities,  until  the  death  of  ^e  widowi  and 
until  the  youfigest  child  avrived  at  the  age  of 
tWenty-five;  and  then  to  seU  the  real  estate  m 
purchased,  together  with  that  of  which  the  tea- 
tator  died  seiMd,  and  to  divide  all  that  then  re- 
maned of  the  estate  vatoag  tihe  six  childien* « 
their  issue,  and  to  invest  the  share  of  each  child 
in  the.  name  of  ihe  exeer^tora,  and  to  pay  orer 
the  income  thereof  to  the  children  respectively 
for  life;  and  tiiat  upon4he  dcaath  of  the  ehildrei> 
their  several  sharee  should  go  to  their  iaaoe,  and 
if  anv  chiM  died  without  issue,  the  ^wre  of  sooh 
child  should  go  to  die  other  ofaildren  or  their 
issue ;  held^  diat  the  executors  took  an  estate  for 
yinre  in  the  real  property  of  the  testator  hy  ini' 
plication,  to  enable  them  to  feoeive  the  tents  and 
profits  thereof  for  the  ^nnport  and  education  01 
the  ihinor  children  until  die  youngeat  arrived  at 
the  age  of  twenty-one  or  manied ;  but  tiiat  there 
was  a  resulting  trust,  in  favour  of  the  haira  at 
law  of  the  testator,  for  so  much  of  the  rents  and 
profits  as  were  pot  wanted  fqr  that  purpose; 
and  that  the  reversion  in  the  reel  estate  af^rthe 
expiration  of  iliat  term  descended  to  the  heirs  at 
law,  subject  to  the  power  in  trust  to  the  exeeo- 
toreio  sell  afWrthe  death  elf  the  widow,  and 
after  the  youngest,  child  arrived  at  the  age  of 
twenty-five ;  Ae/cf  oiiso,  that  diere  was  an  implied 
trost'of  accumulation  of  the  interest  or  income 
of  the  personal  eMateby  the  executors,  antil  the 
time  appointed  for  the  division  of  the  property 
among  the  children,  which  trust  of  aeeumnla- 
tion  was  void  under  the  provisiona  of  die  revised 
stattttee;  and  that  such  intersat  otr  ineome  be- 
Itttged  to  the  widow  andehildieaoC  dis  testattf 
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as  property  not  legally  disposed  of  by  his  will. 
Fail  r.  Fail,  4  P^ge,  317. 

9834.  Where  a  teetator  bequeathed  to  his 
ehildieii'a  contingent  interest  for  life  in  the  in- 
come which  may  aoeme  from  a  residuary  fund 
after  the  happening  of  a  particular  eyent,  they 
ve  not  entitJedy  under  the  will«  to .  the  income 
of  the  fund  prerioua  to  that  time ;  and  'no  Tslid 
bequest  being  made  of  such'  pieyious  income,  it 
BOft  be  dismlmted  ss  in  cases  of  intestacy. 
Jhid. 

S»S5.  Where  the  sister  of  the  testator,  at  the 
time  of  th^  making  of  his  will,  and  at  his  death, 
had  but  olie  child,  and  he  derised  the  residue 
of  his  real  and  personal  estate  to  such  sister,  to 
hold  the  same  to  hear  and  her  children  for  ever, 
with  adertse  over  in  ease  she  should  die  and 
all  her  ehildren  should  die,'  leaving  no  children ; 
held,  that  under  the  revised  statutes^  the  sister 
took  an  estate  for  life  in  the  property,  and  that 
the  child 4ook  a  vested  remainder  in  fee,  subject 
to  opes  and  let  in  afW*bom  children  rand  that 
fte  linitation  t>ver  af\er  the  deaih  of  ail  the 
ehiMren  of  the  sister  without  issue  was  void,  be- 
to«r  teo  remote  as  to  the  after-bom  children. 
Hamam  v.  Oaftom,  4  Paige,  336. 

8826.  Where  the  testatrix  devised  her  real 
estate  to  trustees  in  trust,  to  divide  the  rents  and 
profitsequally  among  her  three  children  or  their 
ueue  daring  the  life  of  the  children,  and  of  the 
•airiror  of  them,  with  cross-remainders  in  case 
of  the  death  of  either  without -issue  during  that 
time ;  and  upon  the  death  of  the  survivor,  to  sell 
the  estate,  and  divide  the  proceeds  thereof  among 
the  issue  of  such  children,  thus,  if  all  left  issue, 
then  one-third  to  the  isSue  of  each ;  if.  two  left 
tasae,  ooe-half  to  the  issue  of  each ;  and  if  only 
one  left  issue,  then  such  issue  to  take  the 
whole;  thte  Issue  of  each  to  take  as  tenants  in 
eomnioa,  and  if  any  grandchild  of  Che  testatrix 
died  in  the  IHelime  of  its  parents,  leaving  issue, 
tod  which  issue  should  be  living  at  the  death 
of  the  surviving  child  of  the  testatrix,  then  such 
issue  to  take  such  share  as  the  parent  of  issue 
would  have  been  entitled  to  if  living;  and 
the  two  sons  of  a  daughter  of  the  testatrix 
died  io  the  lifetime  of  their  mother,  the  one 
leafing  two  ehildren  and  the  other  four;  held, 
that  these  grandchildren  of  the  daughter  took 
perUnpe$  as  to  the  representativos  of  theif 
deeeased  parenta  respectively,  and  not/wr  etgnia, 
Cuaking  V.  Henry ^  4  Paise,  345. 

^27.  The  rule  of  Shelly*s  case  only  applies 
to  a  limitation  of  a  remainder  to  the  heir  or  the 
hein  of  the  body  of  the  first  taker ;  and  a  limi- 
tation of  a  remainder  to  the  issue  of  the  first 
tsker,  to  take  effect  at  his  death,  is  valid,  and 
the  issue  take  the  remainder  as  purchasers. 
Ibid. 

^2S.  Where  the  testator  devised  his  estate 
to  his  brother  and  his  twelve  nephews  and 
pieces,  and  to  the  aurvivor  or  survivors  of  them, 
in  tnist,  to  receive  the  rents  and  jnrofits  of  the 
estate,  and  apply  them  to  the  use  6f  the  twelve 
nephews  and  meces,  in  equal  shares,  during 
their  joint  lives,  and  to  the  survivor  or  survivors 
of  them  so  long  as  anv  of  them  should  live,  and 
to  convey  the  remidnder  of  the  estate  in  fee  to 
siich  of  the  dcMSadaats  of  the  twelve  as  should 
^  be  existence;  AeAl,  that  the  ultimate  re- 


mainder in  fee  to  the  descendants  of  the  twelve 
nephews  and  nieces  was  void  under  the  provi- 
sions of  the  revised  statutes,  as  being  too  re- 
mote ;  that  the  interests  of  (he  twelve  ce^uU 
que  trust  under  the  will  was  not  in  the  nature  of 
a  joint  tenancy,  but  of  a  tenancy  in  common 
with  cross-remainders;  that  the  cross-remain- 
ders, limited  upon  the  life  interest  in  the  share 
of  the  eeetui  que  trust  who  should  first  die,  were 
valid ;  but  that  all  subsequent  remainders  in  that 
share,  and  all  the  cross-remainders  limited  upon 
the  life  interests  of  the  eleven  survivorR^  in  their 
origiiial  sharea  i^spectively,  ^ere  void.  Laril* 
M  V.  CnUr,  5  Paige,  173. 

2829.  Where  the  testator  devises  his  real  and 
personal  property  to  trustees,  and  directs  certain 
portions  of  the  real  estate  to  be  sold,  and  that 
the  proceeds  thereof,  together  with  his  personal 
property,  shall  be  invested  in  the  purchase  of 
real  estate  upon  certain  trusts,  which  the  heirs 
and  next  of  icin  insist  are  ille^  and  void,  such 
heirs  aAd  next  of  kin  are  entitled  to  an  imme- 
diate decision  and  decree  of  the  Court  upon  the 
question  as  to  the  validity  of  the  trusts  which 
are  supposed  to  be  illcfgal,  although  (he  eet^vtt 
gue  trusts  for  whose  benefit  such  purchase  is 
directed  to  be  made  are  not  yet  in  existence  or 
ascertained.    Jl^d. 

2830.  If  a  present  vested  interest  in' property 
is  devised  to  a  class  of  persons,  none  but  those 
who  are  in  esse,  so  as  to  answer  (he  description 
in  the  will,  at  the  death  of  the  testator,  are  in- 
cluded in  such  class  as  devisees.  And  though 
one  year  is  allowed  by  law  to  the-  executor  to 
collect  and  to  ascertain  the  extent  of  a  personal 
fond  which  the  testator  has  directed  to  be 
turned  into  real  estate  for  the  benefit  of  the  de- 
visees, this  does  not  alter  the  general  rule  as  to 
the  construction  of  wills  devising  a  present  in- 
terest in  property  to  a  class  of  persons.    Ibid* 

8831.  Upon  the  principles  of  equitable  con- 
version, money  dire«;ted  ov  a  testator  to  be  em- 
ployed in  (he  purchase  of  land,  or  land  directed 
to  be  sold  and  turned  into  money,  is,  in  a  Conrt 
of  equity,  for  all  the  purposes,  oif  the  will,  con- 
sidered as  that  species  of  property  into  which 
it  is  directed  to  be  converted ;  so  far  as  the  pur- 
poses for  which  such  conversion  was  directed 
to  be  made  are  legal  and  carried  into  effect.  And 
the  same  priticiple  is  applicable  to  a  direction  in 
a  will  to  sell  one  piece  of  land,  and  convert  it 
into  another  by  purchsse  for  the  purposes  of  the 
will,  under  a  vajid  power  in  trust.    Ibid, 

2832.  The  doctrine  of  equitable  conversion  of 
property  depends  upon  the  well  established  and 
familiar  principle  that  a  Court  of  equity  looks 
upon  that  as  done  which  the  parties  to  an  agree- 
ii^ent  or  marriage  settlement  have  contracted 
to  do,  or  which  the  testator  by  his  will  has  di- 
rected to  be  done ;  so  far  as  the  contract  of  the 
parties  or  the  will  of  the  decedent  could  have 
been  carried  into  effect  without  Tiolating  any 
equitable  principle  or  rule  of  law.    Ibid, 

2833«  A  devise  of  the  rents  and  profits  of 
land  which  are  to  accrue  and  be  received  after 
the  death  of  a  testator,  is  subject  to  the  rules  of 
the  revised  statutes  io  relation  to  future  estates 
in  land  ;  and  every  disposition  of  such  rents  and 
profits^  either  through  the  medium  of  trustees  or 
otherwise,  which,  if  valid,  would  have  the  effect 
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of  QQtpettdrag  the  power  of  oonveTing  tn  ab«o- 
1  ate  fee  in  poesession  iiithe  land  foralon^r 
penod  than  \b  allowed  bj  law,  ia  a  auapen^os 
of  the  power  of  future  ahenation  by  means  of  a 
future  estaie,  'w)iich  readers  such  a  diapoaitxon 
invalid,  so  far  as  it  would  have  that  effect,  liniL 

2834.  Where^  by  the  rules  of  the  conunop  law, 
or  by  the  provisions  of  a  statute,  an  estate  ot 
interest  ofa  particular  character  would,  if  valid, 
have  the  effect,  either  directly  or  indirectly,  of 
suspending;  the  absojiutfi  power  of  aliejiation  of 
land  beyond  the  limits  4>^escrtbed  by  law,  such 
estate  or  interest  cannot  be  legally  created. 
Jbid. 

'  3835.  If  the  intention  of  a  devisor  in  a  will, 
or  of  a  grantor  in  a  deed,  is  illenl  or  incapable 
of  being  eariied  into  effect,  the  Court  of  Chano 
eery  is  not  a^ithoriaed  to  .frame  and  decree  the 
execution  of  a  new  intention  for  the  devisee  or 
grantor  as  near  as  practicable  to  hie  original  in- 
tent by  extending  tae  doctrine  of  ey  pre»»  to  such 
»  case.  But  where  separate  and  distinct  in- 
terests  or  estates  are  created  by  will  or  deed, 
some  of  which  are  legal  and  others  illegal,  the 
Court  must  carry  into  effect  so  much  of  the  in- 
tention of  the  testator  or  grantor  as  is  consistent 
with  the  rules  of  law,  where  it  is  practic4ible  to 
separate  the  legal  from  the  illegal  interest  or 
estates  thus  created.  '  Ibid, 
.  S836.  Where  the  tesUtor,  by  hia  will,  au- 
thorised hia  execulors  and  trustees,  upon  the 
mairia^  of  either  of  his  daughters,  to  bestow 
a  marriage  portion  upon  her,  if  they  shotild 
then  think  it  discreet  and  proper;  and  one  of 
the  daughters  afterwards  married  in  the  lifetime 
of  the  testator,  who  was  then  in  health,  and 
lived  more  than  a  month  afterwards;  keld^  that 
the  executoBB  and  trustees  werei  not  authorixod 
to  give  her  a  marriage  portion  out  of  the  estate. 
Hawiey  v«  Jamt$^  6  Paige,  318. 

3837*  The  exchange  oi  ope  piece  of  land  for 
another  by  trustees,  under  a  valid  newer  for 
that  porpose^  is.  not  an  alienation  oi  £he  trust 
property  within  the  intent  and  meaning  of  the 
provisions  of  the  revised  statutes  against  render- 
ing real  estate  inalienable  for  more  wan  two  lives 
in  being  at  the  creation  of  the  estate ;  and  the 
insertion  of  such  a  power  in  a  will  devising  the 
testator^s  estate  to  tnistees  will  not  render 
the  devise  valid,  if  the  rights  or  interests  of  the 
9€tiuiM  mtt  trust  are  inalienable  beyond  the 
period  allowed  by  law.    Ibid. 

2838.  Wheie  the  testator  dirfeeted  certain  ad- 
Tahces  to  be  made^  to  his  cbildi^n,  out  of  tlie 
rents  and  profits  and  income  of  his  estate^ 
fhottld  be  charged  to  them  with  compound  in- 
terest, and  deducted  from  their  shares  of  the 
estate  upon  a  division  thereof,  for  the  purpose 
of  increasing  the  amount  which  was  to  be  dis- 
tributed to  others ;  keld^  thst  this  was  a  direc- 
tion for  aconmulation  which  was  void  under 
the  provisions  of  the  revised  statutes.    .Ibid, 

2839.  To  render  a  trust  for  an  accumulation 
of  the  rents  and  profits  or  income  of  an  estate 
valid,  the  accumulation  must  be  for  the  sole 
benefit  of  ^n  infant,  and  must  be  payable  to 
him  absolutely  if  he  survives  his  minority^  Ibid. 

2840.  Where  the  testator  has  a  large  estate 
left*  after  the  payment  of  his  debts,  ha  may 
devise  or  bequeath  it  as  a  future  estate  undi- 


tninished  in  aipeuot,  if  he  does'not  imlats  any 
of  the  rules  of  law  against  perpetuities;  and  he 
any  serve  siioh  intennediate  estate^^  interests, 
legaoies,  or  portions  out  of  the  iscome  in  the 
naean  time  a*  he  may  think  proper,  provided  it 
can  be  done  without  an  aetual  accumslstioa  of 
rents  and  income  for  that  purpose.  Bat  in  m- 
cumnlation  of  rents  and  profits  for  4he  purpose 
of  rai^g .  a  legaey  or  pbrtien  at  a  futute  day 
is  illc^;  except  where  socK  legacy  or  ||ortion 
is  for  the  sole  benefit  of  a  minor,  who  is  in  ex- 
iatenee  when  such  aof  umnlatioa  is  directed  to 
eommeooe.    Ibid, 

2»i\.  Where  the  testator  devised  his  leti 
and  personal  estate  to  trustees  for  a  tens,  to 
receive  ih^  reptp^  prafitSi  and  income  thereof  ii 
the  mean  time*  for^e  p^y  meat  of  anaiiitiee  aal 
other  legacies,  and  to.  raise,  poitioos  for  gnnd> 
children^  with  a^sontingagt  remeiaderia  ekkt 
and  a  h^lf  twelfth^  of  the  eata^  to  seven  of  lis 
children  and  two  of  bis  gmodchildien,  sad  m 
valid  direetion  for  aeoomnlation  was  |[iven; 
keld,  that  eigiit-twelfthft  of  the  surplus  ukoom 
of  the  ent^te  belonged  to-  the  seven  cbildmi 
and  two  grandchildren  of  the  testator,  as  being 
the  persons  prejaumptively  .entitled  to  tb0  next 
eventual  estate  pro  tatUa  #  and  as  the  eontiafeot 
remainder  as  to  the  other  three  and^ahalf  tseTAbs 
of  the  estate  was  void,  that  the  hein  at  hm 
were  entitled  to  the  surplus  rents  and  profits 
of  the  1^1  estate,  and  the.  widow,  apdiiextof 
kin  to  the  surplus  income  of  'the  pei«OBs)  t^ 
included  in  the  three  and  a  half  twelfths.  M 

2842.  Wbei»  the  lestaU^r  devised  his  estate 
to  trustees  for  a  term  of  years,  depending  npon 
the  minorities  of  several  infants,  with  conti^ 
gent  remainders  fbr  lifoi  in  eight  and  a  half 
twelfths  thereof;  %o  seven  children  and  two 
grandchildren,  if  they  should  survive;  the  tmrt 
term,  and  beopme  entitled  by  the  happening  of 
the  contin^ncy  ;  with  a  power,  in  that  eTeat, 
of  appoic^ting  the  nltimate  remainder  ie  ^^  ^ 
their  respectiye  shares  among  their  desseodants; 
hnd  gave  substituted  contingent  remaioderav 
the  shares  of  such  of  the  seyen  children  and 
two  grandcbUdren  as  might  nappen  to  ^ 
during  the  continuance  of  the  trnpt  term ;  mi 
tliat  Uie  remainders  to  the  seven  ebildres  and 
two  grandchildren,  in  tlmir  several  shares, 
were  valid  af  eoptisgent  reniaind^s  limited  on 
a  term  of.  years ;  and  that  if  such  remaindeis 
became  vested  in  interest  upon  the  lerminadQit 
of  thelr«st,  the  ultimate  ramaindeis  in  flee  to 
their  descendants  leepectively  were  also  ralid, 
as  they  must  vest  in  interest,  if -ever,  st  tM 
termination  of.  one  life  in  beipff  at  the  death  of 
the  testator ;  bat  that^  the  subsUtuted  contingent 
remainders:,  in  the  shares  of  such  of  the  seres 
children  and  two  grandchildren  as  might  hap- 
pen to  die.  during  ike  tmslterm,  were  oot 
limited  in  such  a  inanner  that  they  w^  ^eot^ 
sariLy  vest  in  interest  during  the  coi^tfaoee 
or  at  thj»  termiiiation  of  any  two-lives  in  being 
at  the  death  of  the  teatator^  and  were  therefore 
void.    Ilfid. 

3843.  Where  the  testator  gave  to  lue  widow 
an  annuity  of  $3000,  in  Ueu  of  hkr  dower  m 
his  real  estate,  which  annuity  was  etaled  in  the 
will  to  be  given  to  h^r  for  her  own  tvpp<>||i 
and  Ipr  the  education  ajid  support  of  her  eaild 
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Tpn,  and  the  widow,  afler  his  death,  elected  to 
take  the  dower  in  the  real  estate  inlitead  of  the 
anniiitj  giren  to  her  by  the  will ;  hefdy  that  by 
■Qch  election  of  the  widow^  the  whole  legacy 
failed,  and  that  the  annuity  could  not  be  appor" 
tioned  so  «a  to  proride  a  support  for  the  minor 
children  oat  of  the  «ame.    Kid,- 

9844.  ^Where  the  testator,  by  his  will,  de- 
Ttsed  eertain  real  estate,  and  bequeathed  certain 
articles  of  personal  estate^  to  his  wife  in  lieu  of 
her  dower,  and  derived  and  bequeathed.  aR*his 
real  and  ]p6rBonal  estate,  n6t  therein  before  de^ 
Tised  and  bequeathed  tc^  hfli  wife,  to  hifi  execu- 
tors in  trust,  and  the  widow  afterwards  elected 
to  take  her  dower  in  the  te6teitot*s  real  estate 
instead  of  the  proTision ,  made  for  her  in  the 
will;  Ae/d,  that  the  property  bequeathed  to  the 
widow  did  not  pass  under  the  trust  clause  in 
the  ^11,  and  that  it  must  be  distributed  as  in 
ease  of  intestacy.    /6tiA 

8845.  Where  the  testator,  by  his  Will,  di- 
rected bis  executors  and  trustees  to  sell  certain 
real  estate,  and  to  invest^  the  proceeds  theii^, 
and  the  proceeds  of  his  persond  popery,  in 
the  purchase  of  reid  estate,  or  the  bnifdirtg  of 
houses  on  his  real  estate^  in  New  York,  Albany, 
and  Syracuse,  or  in  loanft,  annuities,  or  in  any 
other'  safe  and  proper  manner,  to  be  Conveyed 
to  his  deriseee  at  the  termination  of  the  trust 
ierm  by  htm  created ;  and  declared  it  to  be-  bts 
will  and  intenfSon  th^t  the  inrestments  should 
be  eo  made  from  time  to  time,  that  at  the  time 
appointed  for  the  termination  of  the  tinst'  and 
the  division  of  his'  estate,  the  propeity  should 
eonsist  chieQy  or  altogether  oT^  real   estate ; 
keid,  that  this  was  a  direction  for  the  conYerelon 
of  the  testator's  personal  property  into  real 
estate,  for  the  purpo^eeof  the  will;  and  that, 
in  deciding  as  to  the  Talldity  of  the  dispositions 
made  by  the  testator  of  his  property  at  the 
lerminatlon  of  the  tfnst,  the  whole  most  be 
eoBsrdered  as  eouTerted  into  real  estiBtte.    IM, 
9846w  A  Court  of  equity  eonsidem  monev 
4h«eted  by  a  testator  to  be  invested  hi  land* 
and  land  direeted  to  be  sold  and  tnrned  into 
moneqTf  •>  of  that  species  of  property  into  Which 
it  is  diftcted  to  be  eonrerted,  for  til  theralid 
purposes  of  the  will.    But  where  the  object  of 
the  eooTeision  is  ill^g^l,  or  fails  either  wholly 
or  in.  part,  there  is  a  resulting  use  or  trust,  In 
so  much  of  the  property  as  is  not  legally  or 
efieetaally  disposed  of,^in  favcmr  of  the  heirs 
or  distributees,  ^ho  would  haye  been  entitled 
to  the  same  if  the  conversion  thereof  had  not 
been  diretOed  by  the  wJH  of  the  testator.    Ibid, 
9847.  "Where  the  testator  devised  an  undi- 
vided portion  of  his  real  and  persona)  estate  to 
traatees,inr  trusty  to  receive  the  rents;  profits-and 
income  thereof,  and  to  appropriate  the  same  to 
the  use  of  his  danghter  for  life,  ftee  from  the 
control  of  her  hoslMmd,  with  remainder  to  her 
chiMren  in  fee,  and  with  a  limitation  over  to 
the  testator*B  two  sons  in  'case  of  the  death  of 
the  danghter  without  leaving  any  child  or  ehlld- 
ren,  or  of  the  death  of  such  Ohild  or  child*^ 
ren  without  lawful  issue ;  heid^  that  the  word 
•r  in  the  last  limitation  was  to  be  construed ^ 
and  so  as  to  aoske  the  nltamatcr  limitation  over 
to  the  Sons  dependent  upon  an  indefinite  failure 
of  insos ;  and  that  soch  limitation  over  was  void. 


Held  also,  that  the  child  of  the  daughter,  who 
was  in  esse  at  the  death  of  the  testator,  took 
a- vested^remainder  in  fee,  whieh  opened  and  let 
in  an  after-born  cliild  as  a  tenant  in  common  in 
such  remainder.  Fan  Vtchten  v.  Fearson^  5 
Faige,  513. 

2848.  Where  the  testator  directed  the  inve8t>* 
ment  of  his  estate  in  the  nutchase  of  lands  for 
the  benefit  of  his  three  infant  children,  upon  an 
express  trust  to  receive  tlie  rents  and  profits  of 
their  several  shares  thereof,  for  their  use,  until 
they  should  attain  the  age  of  twenty-one  or 
twenty-two,  in  the  discretion  of  the  trustees, 
with  eross-remainders  between  themselves  if 
they  died  before  they  came  into*  possession  of 
their  several  shares  without  issue,  and  with  re- 
maiodelr  to  their  heirs  of  the  Mood  of  the  testa- 
tor, if  they  all  died- before  that  time  without 
issue;  htldj  that  the  ultimate  limitation  .over  to 
their  heirs  was  void,Bs  being  too  remote.  Wood 
V.  Wood^  5  Paige,  596. 

8849^  The  law  of  the  testator^s  domieil  goi> 
verns  the  disposition  of  his  personal  estate  and 
his  real  estate  which  Is  situate  where  he  is  do- 
miciled ;  and  where  the  testator  was  a  reaident 
of  the  state  of  New  York  at  the  time  of  his 
death,  and  by  his  will  directed  his.  personal 
property  and  the  proceeds  of-  his  -reu  estate 
there  sitoats  to  be.  invested  in  real -estate  in  the 
state  of  Ohio,  upon  trusts  which  were  invalid 
by  the  laws  of  New  York ;  held^  that  the  devise 
in  ttOst  was  invalid,  as  it' was  inconsistent  with 
the  law  of  the  testator's  domieil.    Und, 

985(K  A  testator  directed  the  remainder  of  his 
penonal  estate  to  be  divided  into  six  equal 
parts,  and'be^u^thed  it  as  follows ;  to  his  step* 
oaoghter  M.  one  share ;  to  his  daughter  S;  one 
shate;  to  the  ehfldren  df  his  daughter  E.  one 
shAre;  to  the  children  of  his  daughter  M.  one 
share ;  to  the  children  of  his*  dai^ter  B^  one 
share;  and  to  the  children  of  his  son  J.*  one 
•haie.  But  if  his  iaid  children  or  bis  .said  step- 
daitfhter  should  die  without  issne^  the  shars 
of  the  party  dying  was  to  be  equally  divided 
between  tite  survivors  of  his  children  or  grand- 
children. The  .daughter  died  ^rtthout  issue. 
The  stepdanghter  M.  married  and  died,  leaving 
issue.  T>ie  question  was,  whether  they  had 
a  right  to  any  part  of  B.'s  share ;  hild^  that  they 
haonot.    Bamtt  v.  Grttn^ihach^  1  Ed?r*  43^ 

2851.  The  legal  signification  of  issue,  child* 
ren,  or  grandchildren,  and  every  word  of  the 
like  species,  when  used  in  a  will  as  descriptive 
of  persons  who  are  to  take  as  devisees  > or  lega- 
tees, applies  to.  those  only  who  are  of  the  bl^Mi 
of  the  testator  or  pereon  nkmed  as  the  parent, 
and  does  not  comprehend  those  who  may  have 
acquired  the  name  or  character  of  children  by 
marriage.  They  are  prima  facie  exoluded ;  but 
this  rule  gives  way  where  there  is  a  clear  in* 
tentiontothe  contrary,  for  the  intent  will  govern 
and  control  the  legal  operations  of  words.  Prid* 

985^.  Where  a  recital  in  a  ^11  manifests  an 
Intention  to  make  a  present  bequest,  and  the 
words  of  adtual  beonest  are  omitted  by  inadvert* 
ence  or  mistake,  the  worda  will  be  snpplied ; 
and  the  words  will  amount  to  an  implied  be* 
quest.  Therefore,  where  a  testator  gave  **unto 
my  cousin  S.  M.,  daughter  of  my  uncle  D.  O., 
$1000  more  than  the  equal  pari  idiove  mentioned 
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to  iny  uncle  D.  0J*%  children,**  nnd  nothing 
was  aboTo  mentioQed  to  them,  bat  there«wan  a 
prior  claose  which  gare  to  the  chiklren  ol  eeven 
uncles  named,  (not  naming  D.  0#  among  them,"^ 
.  S5000  each.;  it  wa»  held,  that  Uie  children  or 
D.  O.  e«ch  took  $5000  bj  implication.  Monk 
r.  Hague,  I  E^^.  174. 

9853*  Grandchildren  and  greai^grandehil^ren 
do  not  take  as  **  children,**  except  from  nece»- 
sitj,  and  where  the  will  would  be  inoperatiye, 
or  where  t)ie  testator  has  shown  he  did  not  in- 
tend to  use  Ae  term  aeeordiDg  to  its.  actual 
meaning,  hut  in  a  restricted  sense.  Thej  may 
sometimes  be  let  in  under  a  liberal  construction 
of  the  word  *«  children.**  IbitL  S.  P.  Tierr. 
Pennell,  1  Edw.  354. 

5854.  As  a  general  rule,  legacies  are  payable 
in  one  year,  .eVen  though  assets  are  not  produc- 
ttre,  or  the  executors  hare  noLreduced  the  pro- 
perty into  possession ;  and  there  is  no  excep- 
tion on  the  ground  of  a  legatee's  not  being  in  a 
situation  to*  receive  or  omitting  to  demand. 
/if  rf. 

5855.  If  the  context  of  a  will  aflTords  snfficieiit 
evidence  of  the  idehtity  of  the  person  intended 
ss  a  legatee,  the  will  alone  must  be  looked  to 
in  order  to  clear  up  the  difficulty  and  determine 
the  question.    Smith  v.  Smith,  1  Edw.  189. 

9856.  But  if  (he  context  fails,  or  after  exa*- 
mining  the  whole  of  the  will,  it  is  still  ioipos- 
sible  to  ascertain  from  such  a  sour^  alone  who 
is  the  proper  person  to  take,  then  leeourse^must 
be  had  to  parol  evidence;    7ML 

8857.  In  no  case,  however,  is  the  beuuest  to 
be  deemed  void  for  uncertainty  ns  to  tne  ^ er^ 
son,  provided  the.  pefson  intended  to  take  can 
he  identified  b^  any  competent  evidence*  W  here 
neither  the  will  nor  the  extrinsia  evidence  is 
sufficient  to  remove  the  ambiguity  in  respeiet  to 
a  deTisee  or  legatee,,  the  devise  or  bequest  must 
fail  from  uncertainty.    PridL 

5K858.  If  a  legacy  be  giren  to  a  person  by  a 
correct  name,  but  with  a  wronj^  description  or 
addition,  the  latter  will  not  vitiate  the  bequest, 
but  will  be  rejected.  In  the  present  case,  a 
legacy  waa  left  **  to  Mary  S.,  wife  of  NnthaniM 
S.,  $3000.'*  Mary  S.*»  hasband  was  named 
Abraham,  and  Sarah  S.'s  husband  was  Nathan- 
iel 8.  Upon  extrinsic  evidence  and  circum- 
stances, tV  waa  held,  that  Mary  S.  was  intended. 
Jbid. 

9859.  A.  C.  made  his  will ;  and  afWr  speci- 
fic bequests,  devised  as  follows :  **  I  give  and 
beoueath  all  the  remainder  of  my  estate,  botii 
real  and  pereonal,  to  my  two  sons,  P.  C.  and 
N.  C,  to  my  said  two  sons,  their  heirs  and  as- 
signs for  ever.'*  He  appointed  them  executors, 
and  added, ''  hereby  empowering  my  said  exe- 
cutors, should  my  personal  estate  be  insufficient 
to  pay  my  debts  and  the  before  mentioned  lega- 
cies, to  fell  any  of  my  lands  which  I  may  leave 
at  my  decease,  at  their  discretion,  and  to  give 
deeds  of  conveyance  for  the  same,  sufficient  in 
law.**  Held,  not  to  be  a  case  in  which  the  real 
estate  hecame  equitable  -assets  for  the  payment 
of  debts.  The  creditors  of  A.  had  a  right  of 
action  against  the  sons  personaUy,  and  th^r 
tndgroents  attached  upon  the  lands  devised,  tiie 
legal  title  being  in  the  sons.  Pmeealie  ▼.  Om- 
fieid,  1  Edw.  901. 


2860.  A.,  by  will,  after  devising  specific  bo- 
quests,  bequeathed  to  his  daughter  C.  $4000»  on 
her  marriage,  to  the  intent  that  she  might  fe> 
ceive  as  much  as  his  other  children,  to  M  of 
whom  he  had  made  large  giAs  on  itheir  mairiage. 
He  devised,  with  limitations,  a  dwelling  liouse 
to  each  of  his  four  daughhsrs,  iae]uduig  C. 
n^e  son  had  one  given  to  him-  during  A.'s 
lifetime.)  A  fifUi  part  of  the  residue  of  nis  es- 
tate was  left  to  eack  child*  A.  married  after 
miking  the  will,  and,  by  codieU,  bequeathed  to 
every  after-bom  child  **  an  equal  share  of  rav 
property  with  my  other  children,  notwithstand- 
ing it  may  have  hfifBa  herein  before  appropri- 
ated.** There  was  an  jifter-bom  dangliter. 
Held,  tiiat  C.*s  share  waS'the  standard  for  setting 
out  the  posthumous  ehild's  rights;  and,  there- 
fore, thfr  latter  was  entitled  to  $4000*  a  house 
equal  iki  valiie  to  C's,  and  a  sixth  of  the  resi- 
due. Also,  that  the  after-born  daughter  took 
upon  the  same  tmsts  and  limitations  to  which 
the  other  daughters  wjcre  subject.  Lawrence  v. 
Xioiorefiee,  1  Edw.  941, 

9661.  R.  C.  devised  real  estate  to  his  dau^ 
ter  A.  and  her  husband  for  their  joint  lives, 
with  remninder  to  such  child  or  children  as  A. 
should  leave  at  the  time  of  her  decease,  and  to 
their  respective  heirs,  esecutots,  adkninistratora, 
and  assigns  for  eter,  share  and  share  alike*  A. 
left  children,  and.  a  -female  grandchild,  the 
dau^ter  of  a  deceased  son  who  had  died  in  the 
lifetime  of  A.  and  her  husband ;  held,  that  the 
grandchild  was  iiot  entitled.  TVer  v.  PenneJI^  1 
Edw.  354.  . 

9869.  If  a  will  clearly  indicates  that  the  per- 
sonal estate  is  to beexonerated  from  debts,  the 
Court  will  not  disappoint  the  intetjt.  hemkari 
V.  Brown,  1  Edw.  411. 

9863.  Where  a  daughter  was  to  receive  a 
legacy  with  interest  from  the  time  x>f  the  testa- 
tor*s  death,  and  the  CouH  had  detemuned  that 
the  rightaof  a  child  en  venire  m  imiire  stood  upon 
Ihe  same  footing,  interest  wns  given  to  such 
child  from  the  time  of  such  testator*s  dying,  and 
^ot  from  its  birth.  Lawrenu  v.  LawreMte,  I 
Edw.  557. 

9864.  The  Court  having  also  decreed  Uiat 
the  child  was  entitled  to  a  sum  of  mooev  (in 
order  to  put  her  on  a  par  with  other  childrctt) 
in  lieu  or  a  dwelling  house  which  had  been  be- 

3ueath^d  by  the  teetator  to  each  of  his  other 
aughters,  from  the  time  of  his  deeease-;  U  waa 
held,  that  the  child  was  entitled  to  tnterest  upon 
the  moneyonly  from  the  time  of  herhirth.  iluL 

9865.  Whether  a  sum  directed  by  a  will  to  b* 
raised  out  of  the  rents  and  prc^ts.of  real  estate 
is  to  be  raised  by  annual  rents  and  profits,  or  by 
sale  or  mortgage,  is  a  question  of  intention,  to 
be  collected  from,  the  context  of  the  will,  and 
from  the  purposes  to  which  the  money  is  to  be 
applied.    KingeUmd  v.  J^eiU,  1  Edw.  596. 

9866.  Therefore,  where  a  testator  gave  to  bis 
wife  all  his  real  and  personal  estate  as  loa^  as 
she  remained  his  widow,  ibr  the  faithful  bna^ 
ing  up  and  support  of  his  children,  but,  ia  cane 
of  her  marriage^  gave  berd^dO  a  vear  for  Ufeia 
lieu  of  her  dower,  and  gave  the  roll  posseistoa 
of  the  real  estate  to  her  son  in  fee  at  twen^-0De» 
but  subject  to  the  remarriage  or  death  of  tse^ 
widow,  and  also  to  legacies  of  $5000^  ead^to 
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the  testator's  dangifiterB ;  t/  was  held,  that  main- 
tenanee  to  the  children  most  eome  out  of  the 
anaaal  rents  and  profits  so  long  as  the  widow 
remained  aBmarried,  and  that  she  could  not  raise 
the  maintenance  by  sale  oi^mortgaoe  of  the  fee. 
And,  also,  as  a  consequence,  th£  uie  daughters 
who  clanged  arrears  of  maintenance  were  not 
entitled  to  have  the  same  satisfied  out  oC  a  sale. 
Ibid, 

D.  SewoeaHon. 

2S67.  Where  there  is  a  ffenenil  residuary 
clante  hi  a  will,  if  a  ispecific  lepBcy  is  revoked 
f»r  beeomes  lapsed,  it  falls  into  the  residue,  to  be 
disposed  of  under  the-  general  clause ;  but  if  the 
residue  is  giVen  to  sereral  persons  in  common, 
and  one  or  them  dies,  or  his  legaoy  is  revoked, 
his  ihaxe  will  go  to  the  next  of  kin«  and  not  to 
the  other  residuary  legatees.  FUnfd  nnd  tioyd, 
r.  Bariur  atid  FtrrtM^  I  Paige,  480.    . 


CHEAT. 

1.  At  oommon  law  an  indietabls  cheat  wSs 
snrfa  only  is  affected  the  public  \  such  as  com- 
mcn  prodenee  eoold  not  guard  against.  The 
law  was  altered,  and  extended  by  statute  to  all 
eheats  by  false  pretences.'  In  all  cases,  an  in- 
dictment for  a~cneat  must  set  out  particularly 
the  false  token  or  pretence*  Per  Spencer,  Sena- 
tor.   Lambert  ▼.  Feopie,  9  Cow,  578. 


CITIZEN, 

1.  A  cittxeti  of  one  state  becomes  the  citizen 
sf  say  other  state,  when  he  makes  such  other 
state  the  place  of.  his  actual  residence.  Mogen 
T*  A>g«r*,  1  Paige,  183. 


COMMISSIONERS  TO  DO  THE  DU- 
TIES OF  A  JUDGE  OF  THE 
SUPREME  COURT. 

1.  A  commissioner  to  dothe  duties  of  a  jud^, 
Aec.,  has  not  power  16  make  an  order  regulating 
the  admiBsioa  of  attorneys.     Jlnon.    S  Wend. 

WO. 

2.  Commissioners  should  hold  parties  to  the 
shortest  possible  time  for  pleading;  and  where 
an  enlar^ment  of  the  rule  to  plead  is  asked  for, 
and  the  effect  of  such  enlargement  will  probably 
be  the  loss  of  a  trial,  unless  short  notice  be  ac- 
cepted, such  notice'  should  be  made  a  condi- 
tion of  the  order.  Ifaywood  r.  Thayer,  10 
Wend.  57U 


COMMISSIONERS    TO    TAKE    AC- 
KNOWLEDGMENTS OF  DEEDS. 

1.  A  eommissioner  under  the  act  of  April 
ISth,  IMS,  who  is  at  the  same  time  an  acting 
master  in  Chaneery,  eannot  take  the  acknow- 


lodgment  or  proof  of  deeds.    Ex  parte  J7ay- 
mond,  5  Cow.  491. 

3.  Where  no  role  is  adopted  by  the  judges 
of  a  county  Court  as  to  the  number  of  commis- 
sioners to  be  appointed  in  the  several  towns  of 
a- county,  not  more  than'^uw  can  be  appointed ; 
and  where^in  such  case,  the  ofi^esoftwo  com- 
missioners expire,  and  the-  term  of  office  of  a 
tliird  continues,  an  appointment  of  only,  one  can 
be  made.     The  People  ▼.  Broum,  7  Wend.  493. 

3*  W^heve,  under  such  circumstanees,  one  of 
the  commissioners  whose  office  expires  is  re- 
appointed, the  other  cannot  hold  over,  tM  by 
such  reappointment  the  town  has  the  fall  com- 
plement to  which  it  is  entitle.  Ibid, 
'  4.  A  commissioner  of  deeds  appointed  nnder 
the  act  of  1839  was  entitled  to  oold  his  offlee 
for  four  years,  and  until  the  expiration  of  that 
period  another  could  not  be  appointed  in  his 
place.     The  People  v.  IVmte,  9  Wend.  58. 

5.  A  comnHssioner  has  power  to  make  an 
order  compelling  the  production  of  a  warrant 
of  attorney  in  an  action  of  ejectment.  EktrrU 
V.  Maton,  10  Wend.  668. 


COMMON  CARRIER. 

1.  The  master  or  owners  of  a  vessel  trans- 
porting goods  on  ihe'high  seas  are  not  common 
carriers,  within  the  meaning  <yf  the  mie,  subjeci- 
injjr  the  latter  to  all  losses  or  injuries  which 
arise  from  any  other  cause  than  the  act  of  Godr 
or  the  enemies  of  country.  And  in  an  taction 
against  the  master  or  owners,  for  loss  or  da- 
mage of  ^oods,  from  any  other  cause,  it  should 
be  sobt^kUted  to  the  jury,  upon  die  evidence, 
whether  they  used  ordinary  care  and  diligence, 
•fymor  v.  .At/or,  6  Cow.  266, 

SL  Either  ease  or  trover  may  be  brought 
against  a  carrier  for  the  non-del rvery  of  gooda, 
but  in  the  latter  action  a  conversion  must  be 
proved.    Packard  v.  Gettnan,6  Cow.  757. 

3.  Common  carrier  received  on  board  their 
sloop,  to  transport  from  New  York  to  Trt^, 
where  they  transferred  them  on  board  of  a  ca- 
nal boat  bound  to  the  north,  pursuant  to  Uie 
bailor's  instructions;  but  were  to  reoeive  no 
reward  for  the  transfer  or  further  transportalion. 
The  goods  were  lost  by  *the  upsetting  of  the 
canal  Doat ;  held,  that  their  character  of  common 
carriers  ceased  at  l*roy ;  and  having  exercised 
ordinary  eare  in  seeing  the  goods  placed  on 
board  v  safe  boat,  they  were  not  responsible  for 
the  loss.    Jekley  v.  Keilogg,  8  Cow.  993. 

4.  A  person,  not  a  common  carrier,  who  sends 
his  servant  to  transport  goods  belonging  to  a 
particular  peraon  from  one  place  to  another, 
with  special  instructions  not  us  lake  the  goods 
of  any  other  person  for  transportation,  is  not 
liable  aa  a  common  carrier,  in  case  of  the  loss 
or  embezzlement  of  the  goods.  Satterlee  r. 
Groat,  1  Wend.  979. 

5.  If  a  servant,  with  Such  instructions,  take* 
goods  from  another  perebn  to  transport,  ^uoad 
hoe,  he  acts  for  himself,  and  on  Ihs  own  lespoo- 
sibility.    Ibid. 

6.  A  person  once  a  common  carriiv  is  no 
mors  liable  in  that  dmraeter  than  any  ollidr 
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person,  if  it  be  conclasivelv  showa  that  he  has 
abandoned  the  business.    IbitL 

7.  The  owners  of  a  steamboat  carrying  not 
only  passengers,  but  iight  freight  and  parcels 
for  hire,  are  common  carriers,  and  answerable 
for  the  loss  of  a  packet  of  bank  bills  deliTered 
to  the  captain  for  carriage,  (unless  the  loss  has 
been  occasioned  by  the  act  of  God,  or  a  public 
enemy,)  although  pn^ate  instructions  have  been 
gtvien  to  hini  by  the  owners  not  to  carry  money. 
Jiikn  et  al.  r.  Setpali  ttal.  2  Wend.  3S7. 

8.  Bank  bills  are  goodi  within  the  meaning 
of  the  statute  incorporating  the  Dutchess  and 
Orange  Steamboat  CompanT,  and  declaring  the 
members  thereof  indifidually  liable,  as  carriers 
at  common«]aw,  for  the  transportation  of  all 

Soods,  wares,  and  merchandise  delivered  to 
leiraffents.    Ibid.  .    ,         ^ 

9.  Where  a  carrier  is  told  that  a  paeket  con- 
taining, money,  which  is  delivered  to  him^  is 
▼ery  valuable,  though  he  is  not  informed  that  it 
contains  money,  there  is  no  grround  fox  an  im- 
putation of  fraud  or  concealment.    Ibid, 

10.  There  need  be  no  particular  affreement 
for  hire  to  tender  a  common  carrier  liable.  Jtnd. 

11.  An  arrangement  between  the  owners  of 
steamboats  and  their  captains,  allowing  the 
avails  of  carrying  bank  bills  as  a  privilege  to 
the  latter,  does  not  discharge  the  owners,  unless 
the  shipper  contracts  with  the  captain  himself, 
knowing  that  he  r^eives  the  goods  on  his  own 
account,  as  part  of  his  privilege,  and  not  in  his 
character  of  agent  for  the  owners.    Ibid, 

13.  A  boatman  on  the  canals,  employed  in 
the  transportation  of  property ^is  a  common  car- 
rier, and  has  no  right  to  sell  any  article  sent  by 
him  to  market  withoutexpress  authority  from  the 
owner.  If  an  article  so  sent  be  purchased  from 
a  boatman^  tHe  owners  may  recover  it  from  the 
purchaser.  Arnold  et  tU.  ▼.  Halenbake  et  al, 
5  Wend.  33. 

13.  In  an  action  a^inst  six,  as  proprietors 
pf  a  steamboat,  in  which  they  were  charged  as 
eammon  eaniert^  for  the  loss  of  property  put  on 
board  for  transportation,  and  the  gravamen  was 
stated  to  have  arisen  from  a  breach  of  duty,  a 
plea  in  abatement,  that  there  were  fifty-four 
more  proprietors,  who  were  jointly  liable,  is 
bad.  Baiik  rf  Orange  v.  Brown  et  aL  3  Wend. 
168- 

li.  A  etea/nboat  company  incorporated  for  the 
transportation  of  goods^  v;are8,  and  merckandiee^ 
the  membeis  of  which  are  by  the  act  of  incor- 
poration made  individually  liable  as  common 
carrier*^  are..hQt  eomnwn  carriira  of  packages  of 
bank  JbiUe^  unless  it  be  shown  that  they  have 
made  the  carriage  of  such  packages  a  part  of  their 
ordinary  bu9ines»,\  and  it  wa$  aeeordingly  koldeny 
that  the  defendants,  members  of  such  a  com- 
pany, were  npt  liable  for  the  loss  of  a  package 
of  bank  bills  intrusted  to  the  piaster  or  one  of 
their  boats,  it  appearing  that  he  had  been  for- 
.bidden  by  his  employers  to  carry  money,  that 
he  had  never  knowingly  carried .  any,  that  the 
ueage  was  for  persons  sending  money  to  com- 
pensate the  masters,  and  that  the  owners  charged 
freight  only  on  ipedf^  SemaU  v.  Men^  6  Wend. 
336. 

15.  The  owhers  of  a  steamboat  who  under- 
take to  tow.  a  iroighthoat  for  hiie  are  not  bound 


to  mere  than  ordinary  care  and  skill  ip  the  ma- 
nagement of  their  boat ;  they  are  not  quoai  hoe 
common  carriers,  and  the  law  of  common  car- 
riers is  not  applicable  to  such  owners.  Caion 
V,  Rumney^  ^3  VVend.  386. 

16.  It  eeein»f  that^in  this  case,  the  steam- 
boat is  not  boqnd  to  vary  from  the  ordinary  and 
regular  course  of  her  voyage  for  the  safety  of 
the  freight  boaL    Ibid. 

•  17.  A  conipany,  using  steamboats  and  rail- 
roads for  the  transportation  of  passengers  and 
their  baggage*  are  liable  as  cotaunon  carriers 
for  damages  happening  to  the  baegage  of  pas- 
sengers from  a  defect  in  the  vehicles  or  .ma- 
chinery used,  although  the  company  is  not 
chargeable  with  actual  negligence,  or-want  ot 
skill  or  care  in  securing  th,e  safety  of  the  bag- 
gage ;  if  an  injury  happeps  to  it,  nothing  wul 
excuse  the  company  but  inevitable  accident 
arising  froiq  superhumaii  causes,  or  the  ads  of 
the  enemies  of  the  country.  Notice  in  the  nsaal 
form,  *«  all  baggage  at  the,  risk  of  the  owners,'* 
though  brought  home  to  the  knowledge  of  the 
passengers,  will  not  in  such  ease  excuse  the 
company.  Catndtn  and  Jimhoy  Railroad  Omn- 
pany  v.Burke^  13  Wend.  611. 

18.  The  same  rule  does  not  applj  if  injnry 
happens  to  the  |>eiBona  oUthe  paaaengeis.  In 
such  cases,  if  the  company  have  done  all  that 
human  foresight,  and  ca;re  can  do  to  insure  the 
safety  of  the  passengers,  they  are  not  liable  to 
respond  in  damages.    Ibid. 
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1.  Common  of  estovers  cannot  be  apportion- 
ed. Where  a  farm  entitled  to  estoveqi  is  di- 
vided by  Uie  act  of  the  party  among  sevenl 
tenants,  neither  of  them :  can  take  estovers, 
they  bdong  to  the  whole  farm  as  an  entire^, 
and  not  to  part  of  it ;  and  as  no  one  portion  of 
the  farm  entitled  to  com.moi\  can  enjov  the  right, 
it  is  necessarily  extinguished  and  can  be  revived, 
only  by  a  new  grant.  Fan  Rentttlaer  v.  JZo^ 
el^r  10  Wena.  CSfO. 

2.  Where  common  of  estovers  by.operatioe 
of  law,  as  by  descent,  devolves  upon  several, 
they  cannot  enjoy  the  right  in  severaltj,  bat 
may  unite  in  a  conveyance,  and  vest  the  nght  ki 
one  individual.    Ibid. 

3.  Common  of  pasture,  whether  appendaat  sr 
appurtenant,  it  eeemo^  is  apportionahle.    Ihii, 

4.  If  a  commoner  purchase  a  part  of  the  laadi 
out  of  which  the  cemmob  is  to  be  taken,  \ht 
right  of  common  is  lostl    Ibid. 

5.  The  owner  of  a  manor,  who  grants  l«a8«s 
conferring  rights  of  common,  may  approprisie 
portions  of  the  waste  lands  of  the  manor,  pro- 
vided he  leaves  enough  for  his  tenanta;  but  sack 
appropriation  must  be  an  actual  bona  fide  appiO' 
priation,  not  a  mere  enclosure  of  the  waste  lands 
'by  what  is  commonly  called  a  possession  fence. 

No  one,  however,  hut  a  tenant  can  question  the 
bonafidea  of  the  appropriation.    lUidi 

6.  A  party  having^itle  to  lands,  althoagh  not 
in  the  aoiuiU  possession  thereof,  may  msiniain 
trespass  against  another  not  in  the  actual  pes- 
aesaion  of  the  prembes,    Ibid^ 
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7.  Where  a  lessee  is  entitled  to  a  rigrbt  of  es- 
tovers, fcr  the  use  of  his  farm,  in  the  unappro- 
priated lands  of  his  landlord,  if  the  latter  makes 
a  coloarablo  lease  of  all  the  unappropriated 
lands  in  the  ▼ietnity  of  the  farm  for  the  purpose 
cf  defeating  the  right  of  estovers,  the  lessee  of 
such  farm  may  resort  to  other  lands  of  the  lessor 
which  are  more  distant,  and  where  the  wood  and 
timber  is  more  yaluable.  But  in  ordinary  cases 
the  taking  of  estovers  of  Taluahle  timber,  and 
at  a  oreat  distance  from  the  premiss  to  ^hich 
the  nght  of  estorers  is  appurtenant,  wt)uld  be 
deemed  an  unreasonable  exercise  of  the  privi- 
)pge.  It  is,  therefore,  not  imnertinent  in  an  anr 
swer  to  state  the  colourable  lease  as  an  excuse 
fcr  the  taking  of  the  estovers  upon  siich  other 
premises  of  the  l^dlord.  Fan  Rtnudatr  v. 
Briee^  A  Paige,  174. 


COMMON  SCHOOLS^ 

1.  The  penalty  imposed  by  the  latter  part  of 
the  twenty-second  section  of  the  a6t  for  the  sup- 
port of  common  schools,  (sessi  42,  ch.  161.) 
upon  the  clerks,  &«.  of  school  districts  jfor  the 
noiHperformance  of  their  duties,  does  not  extend 
to  the  defective  perfonnance  or  omission  kst  a 

f particular  act,  but  only  to  a  general  non-per- 
brinanee  of  the  duties  of  their  office.    Spafford 
v.  Uood^  6  Cow.  4^8.       ' 

2.  Accordingly  it  does  not  attach  for  the 
omission  of  the  clerk  ^p  warn  a  part  of  the  taxa- 
ble inhabitant  of  a  school  district  to  attend  a 
special  meeting  ordered  by  the  trustees.    Tbid, 

3.  The  object  of  this  section  tras,  to  compel 
a  bona  fide  acceptance  of  the  offices  which  it 
enamerates.    Ibtd* 

4.  A  similar  construction  applies  to  the  fiifth 
section  of , the  act  for  the  assessment  and  col- 
lection of  taxes,  (S  R.  L.  ^Ii3.)  which  imposes 
a  penalty  upoa  assessors.  Per  Sutherland^  J., 
delivering  the  opinion  of  the  Court.    Ibid^ 

5.  Where  it  is  the  intention  of  the  Legislature 
to  impose  a  penalty  on  an  officer  for  the-  omis- 
sion of  any  particular  duty,  they  use  language 
which  is  clear  and  explicit ;  e.  >.  3  R.  L.  374, 
imposing  $10  on  overseers  of  highways  for  not 
warning  people  assessed  to  wx)rk,.^.    Ibid, 

6.  The  trustees  of  a  9thool  district^  in  making 
out  a  tax  Hat  attached  to  a  warrant  for  raising 
moaeys  to  build  a  school-*house,  must  be  guided 
by  the  l^si  assessment  roUof  the  assessors  of 
the  town  of  the  taxable  property-  of  the  inha- 
bitants^  after  it  has  been  reviewed  nnd  finSllyls^^ 
fablisked ;  and  if  thfey  err  in  adopting  an  erro- 
neoos  ba'^tis  for  fixing  the' amount  of  tax  to  be 
paid  by  the  taxable  inhabitants,  and  issue  their 
warrant,  on  which  property  is  sold,  ihey  will  be 
answenriile  as  irespasders.  But  the  enlleetor 
who  executes  the  warrant  will  not  -be  a  tres- 
passer;  the  warrant  as  to  him  beings  complete 
protection.    Akx&nider  v.  Hoyt^  7  Wend.  89. 

7.  Contracts  for  teaehert'  toagee^  made  by  the. 
/ruafeet  of  a  xhool  distriet^  are-  obligatory  upon 
their  mceetadirs  in  office.  iSilver  v.  (SnnmingSj  7 
Wend.  181. 

8.  In  the  case  of  trudea  and  eoUeeUnr»  of 
•fkooi  duiriettf  general  repatation  of  Uieir  being 


such  officers,  and  proof  of  their  acting  as  such, 
is  prima  facie  sufficient,  without  producing  evi- 
dence of  their  election,  especially  where  there 
is  evidence  of  their  acting  under  colour  of  an 
election.     Ring  v.  Grouty  7  Wend.  341. 

9.  E.vidence  that  a  majority  of  the  inhabitants 
of  the  dis.trict  say  that  such  persons  aro  not 
trustees  and  collectors,  is 'inadmissible.    Ibid. 

It).  A  defective  or  insufficient  precept,  by 
virtue  of  which  the  district  meeting  is  convened 
for  the  election  of  officers,  cannot  be  taken  ad« 
vantage  of  to  charge  the  persons  elected  to  such 
offices  9A  frespaaeetr  for  any  of  their  official 
acts.    /Wrf. 

.11.  An  owner  of  lands  not  occupied  by  himy 
his  agent,  or  servant,  but  In  the  actual  occupa- 
tion of  a  tenant,  is  not  a  taxable  inhabitant, 
within  the  meaning  of  the  common  school  act 
of  1819;  the  tenant  and  his  snb-tenants  are  the 
persons  upon  whom  the  tax  should  be  imposed, 
where, the  owner  is  a  non-resident  of  the  district 
in  which  the  tax  is  assessed.  Duboie  v.  TkanUf 
8  Wend.  618. 

13.  Evidenca  that  certain  individuals  are  ge- 
nerally reputed  to  be  and  havo  acted  as  trustees 
and  collectors  of  a  common  'school  district,  is 
prima  Jkeie  sufficient  ,to  establish  their  official 
ctuiracter.     M^Cui^  v.  Curtice,  9  Wend.  17. 

13.r  Two  trustees  may  issue  a  warrant  for  the 
collection  of  a  tax,  and  the  presence  of  the  third 
trustee  at  the  issuing  thereof  will  be  presumed 
until  the  contrary  be  shown,    find. 

14.  in  an  action  ai^nst  the  collector  of  a 
school  district  for  taking  property  in  obedience 
to  a  warrant  of  troslees  for  tne  collection  of  a 
tax,  it  is  not  competent  to-  the  plaintiflT  to  show 
that  the  forms  prescribed  by' the  sfotute  in  or- 
ganizing the  district,  or  in  the  snbseouent  pro- 
ceedings, had  not  been  complied  witn;.  and  it 
wai  aeeordingly  held;  that  evidence' that  the  no- 
tice required  by  law  on  the  alteration  of  a  school 
district  to  be  siven  to  tnistees  had  not  been 
given,  was  in^£nissible.  Rtynolde  v.  ibore^  9 
Wend.  85. 

15«  A  bollcctor  of  a  school  district^  obtaining 
judgment  in  a  suit x;^iost  him  for  acts  done  in 
his  official  ehar^eter,  is  entitled  to  double  costs. 
Ibid. 

16.  The  trustees  of  a  common  school  district 
are  liable  tn  trespass  for  making  an  assessment, 
and  issuing  a  warrant  for  the  collection  of  a  tax 
voted  at  a  district  meeting  to  raise  moiley  to 
purchase  a  site  for  a  school-house,  and  building 
a,  jiew  school-house  on  a  site  different  from  that 
on  which  the  old  school-house  stood,  where  the 
previous  oonsent  of  the  commissioners  of  com- 
mon schools  has  not  been  obtained  to  a  change 
of  the  site  of  the  school-*house.  Baker  t.  /Vee- 
mkfu,  9  Wend.  36. 

17.  In  assessments  under  the  common  school 
law,  where  a  farm  is  divided  by  a  town  or  county 
line,  the  whole  farm  must  be  assessed  to  the 
owner,  in  the  town  and  district  where  his  dwell- 
ing house  is  situated,  and  the  portion  of  the 
farm  lying  out  of  the  district  is,  for  the  purposes 
of  this  act,  considered  in  law  as  being  within 
the  district,  so  that  a  district  collector  is  au- 
thorized to  make  a  levy  on  personal  property  on 
any  portion  of  the  fium,  altRough  such  levy  be 
made  beyond  the  botmdfl'Of  the  town  and  coaniy 
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in  wkick  his  district  wss  orfsniied.    Ward  ▼. 
J^ibioor/A,  9  Wend.  881. 

18.  It  is  competept  to  the  trustees  of  a  comn 
mon  8cho<4  district  to  become  the  endorsers  of 
s  promissory  note«  and  to  ^t  off  the  same  in  an 
action  of  ataumptit  against  them;  mitil  the  note 
is  impeached,  or  suspicion  cast  upon  the  trans- 
action, the  trustees  ar0  under  no  ohligation  to 
show  how  th^  came  by  the  note,  firemtier  y. 
CMwefi,  13  Wend.  28.  . 

19.  A  school  district  collector  may  levy,  the 
sdboo/  tax  upon  ^ny  gnoods^lawfully  iu  the  pos- 
session of  the  person  liable  to  pay  the  tax,  al- 
though such  person  be  not  the  owner  of  the 
goods.    Aee&r  t.  Chtcutcr^  13  Wend.  629. 

90.  The  authority  to  make'siich  levy  extends 
Qot  only  .to  the  collection  of  taxes'  ibr  erecting 
or  repairing  school-houses,  but  to  all  taxes  which 
may  be  imposed  by  tne  trustees  of  the  school 
district.    Ibid. 


CONDITION, 

1.  Agreemests  are  independent,  where  on  the 
one  hand  an  article  of.merchaodise  is  sold  and 
contracted  to  be'deliTered  on  demand,  and  on 
the  other  payment  is  deferred  until  .five  months 
after  the  date  of  the  contrad.  Dox  et  oL  y.  Dejf^ 
3  Wend.  356.    •       .  \ 

3.  The  non-payment  of  the  whole  oonsiderir 
lion  is  no  excuse  for  the  non-peribrmance  of  a 
eontiact,  where  a  psrt  is  received^  unless  it 
cleariT  appears  that  the  payment  ot  the  whole 
eonsideration  was  a  condition  precedent.    Ibid, 

3.  The  place  of  payment  of  a  note  parable  in 
salt  or  other  portable  article  is  the  lesidenceof 
the  creditor,  Where  the  time  of  payment  is  fixed 
by  the  oontraot,  but  the  plsce  iiQt  designated. 
Gotfdwin  ▼.  BoAroak,  4  Wend.  377. 

4.  Where,  in  a  contract  for  the  payment  of  a 
snm  of  money  in  salt,  the  party  wcontracting  t^ 
make  the  payment  agreed  to  pack  th^  salt  in 
barrels  in  tne  usual  way  of  packmg.  aalt,  and  the 
contract  specified  that  tbo  barreb-  were-  to  be 
furnished  and  delivered  at  the  place  of  manu- 
facture by  the  party  to  whom  the  'payment  was 
lo  be  made;  Mtoaa  kUd^  that  the  debtor,  would 
not  be  in  defiiult  for  not  deliyering  the  salt,  un-- 
less  it  should  appear  that  the  creditor  bad  fui^ 
■ished  the  barrels,  or  had  waived  the  perform- 
ance of  that  part  of  the  cpntraet  by  wnich  the, 
manufacturer  was  bound  to  pack  the  salt  in 
barrels.    Ibid. . 

5.  Where  a  par^^  is  bound  by  contract  to  give 
such  security  for  tne  peribrmenee  of  covenants 
as  shall  be  approved  by  a  third  person,  the  ^v^ 
ing  security  is  s  eondittoh  preeeatni  to  the  brmg- 
ing  of  an  action ;  an  avenpent  that  the  p  wty  was 
ready  and  willing,  &c.,  but  that  the  security 
was  not  required  of  him,  is  not  enough,  if^/n- 
tfre  V.  OarL  7  Wend.  330. 


CONSIGNOR  AND  CONSIGNEE. 

1.  A  eonsiffnee  or  fsQtor  making  advaneeson 
Hia  goods  of  his  consignor  or  prioo^al  to  an  { 


amount  even-  beyond  their  value,  is  yet  bound  to 
obey  the  instructions  of  the  latter  as  to  the  time 
of  sale,  though  there  be  no  agreement  to  that 
effect.  And  if,  being  instructed  to  sell  imme- 
diately, he  refuse  the  first  offer,  in  expectatioa 
of  a  more  favourable  market, dnd  afterwards  sell 
at  less  than*  the  offer,  he  is  liable,  though  he  act 
in  perfect  good  faith.  Sell  T-  Palmer^  6  Cow. 
128.        .  ' 

2.  A  letter  of  instruction^  by  the  consignors 
to  their  consignees  of  goods,  expressing  a  hope 
and  request  that  the  goods  will  not  be  sold  at  a 
loss  on. the  invoice,  is  not  peremptory-;  and  the 
goods  may  notwithstanding  be  sold  at  a  sacrifice. 
La  Ihrge  v.  Kneeiand,  7  Cow.  456. 

3.  Conaigrnees  are  hound  by  the  instructicns 
of  the  consignor,  though'  the  advances  of  the 
former  on  the  goods  exceed  the  net  amount  of 
sales.    Ibid. 

4.  The  agent  of  a  consignor  teoeiving  d- 
vances  on  goods  from  the  consignee  is  person- 
ally liable  .to  refund,  unless  he  haa  paid  over 
the  advances  to  his  princtpal,  &t  altered  his  re- 
lation in  resp^t  to  hibx  aa  by  giving  Iresh 
crediL    Ibid, 

5.  So  of  any  agent  receiiing  mpney  for  his 
principal.    Ibid. 

6f  But  where  K.j  as  agent  of  p.  anj  A.,  cob- 
signed  goods  to  L.  and  P.  on  advances  from  the 
latter ;  and  immediately  credited  the  advances 
to  B.  and  A.,  to  whom  a  balance  was  still  due 
from.  K. ;  and  then  Q.  and  A.  copsented  that  K. 
shirold  ti^sfer  this  coodit  to  liis  private  account 
against  P.  alone,  who  would  still  owe  him  a 
balance  oh  private  account  between  th^m.  which 
was  dohe^  htld,  that  this  was  equivalent  to 
actual  payment  of  tfie  mon^y ;  and  though  the 
ffoods  sola  for  less  than  ^e  advance,  yet  kdd  that 
K.  was  not  liable  for  the  difference.    Ibid. 

7*  Otherwise,  if  the  credit  had  remained  a 
simple  and  di^ct  one.  to  B.  and  A«    Ibii 


CONSPIRACY. 


X.  A  writ  of  conspiracy  at  the .  cominon  lav 
lay  only  in  two  cases;  conspiracy  to  indict  for 
treason,  or  a  cspital  felony,  the  party  being  ae> 
qutited.    J^mes  v.  Bahr^  7  CoW.  445. 

3. .  In  such  case,  two  defendants  at  least  must 
not  only  be  joined  in  the  writ,  but  to  ^u^tain  it  as 
to  one,  DDth  must  be  <»»  victed.  O  ne  cannot  be 
convicted  and  anethec  acquitted,  as  in  other 
actions  for  tort.    lUd. 

3«  In  these  actions,  actual  conspiracy  need 
not  be  proved ;  it  may  be  inferred  from  circum- 
stances, smong  which  are  ihe  acts  of  the  partiefl 
in  doing  the  imury  which  was  the  object  of  the 
conspiracy.    Ibid. 

4.  In  all  other  cases,  of  c<Aspiracyt  the  ce- 
medy  is  by  .action  on  the  case ;  -and  one  may  be 
convicted  and  .the  other  acquitted.    Ibi4^ 

5.  I.,  a  merehaiit  tailor,  wssenvaged  in  ca^ 
lying  on  a  profitable  trade  in  hia  fine  of  bosV 
ness  from  New  York  to  Nevr  Orleans,  the  suc- 
cessful prosecution  of  which  depended  on  a 
knowledge  of  certain  things,  know.n'to  so  few 
that  his  |Ains  were  verylarge.  B.  conspired 
with  I.*8  foreman,  |o  L^s  sbsence,  to  sbtamthe 
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iecnti  of  the  bosiness ;  did  obtain  them ;  and 
was,  in  oonseqaence,  enabled  to  rival  I.  in  his 
trade ;  a^d  I.  was  otherwise  injured.  Heldy  that 
an  action  on  the  case  lav  against  B.  and  the 
journeyman,  at  the  suit  of  L,  for  the  conspiracy ; 
and  that  one  of  Ihe  defendants  migrht  be  con- 
victed and  the  other  acquitted.-   Ibtd, 

6.  Id  such  a  sait,  the  damage  is  the  gist  of 
the  action,  not  the  conspiracy.    Ilnd. 

7.  An  indictment  fbr  conspiracy  was  that  the 
defendants,  intending  unlawfully^  by  indirect 
means,  to  cheat  and  defraud  a  certain  incorpo- 
rated company  ^naming  it^  and  divers  others 
unknown  of  then  effects,  did  fraudulently  and 
onlawfully  conspire  together  injuriously  and  un- 
justly, by  wrongful  arid  indirect  means,  to  cheat 
and  defraud  the  company  and  unknown  persons 
of  their  effects  r  uia  that  in  execution  thereof 
they  did,  by.  certain  undue,  indirect,  and  unlaw* 
ful  means,  cheat  and  defraud  the  company  and 
onknown  persons  of  divers  effects,    llie  Court 
for  die  Trial  of  Impekchmentsand  the  Correction 
of  Errors  befng  equally  divided  on  the  question, 
vhether  this  was  a  valid  indictment,  it  was  de- 
cided by  the  casting  vote  of  the  president^ that 
it  was  defective^  and  the  judgment  of  the  Su- 
preme Court  snstaioiiig.it  was  reversed.    JLam- ' 
beri  7,  People,  9  CoW.  578. 

8.  Where  an  indictment  for  a  conspiracy  does 
not  set  forth  the  object  specifically^  and  show 
that  such  object  is  a  legal  crime,  it  should  par- 
ticularly set  forth  the  meaiis  intended  to  be  used 
by  the  conspirators*  and  show  that  those  means 
are  ciiniioal.  Otherwise  it  charges  no  crime 
which  die  law  cart  notice.    /bid»  , 

d.  Where  such  a  fraud  as  nl^v  be  punished 
CTiminally  is  actually  committed  by  several  per* 
fions^  in  pursuaaoe  of  a  conspiracy  between  them 
for  that  purpose,  the,  eohspiracy  as  such  is  not 
indictable,  but  tho  frahd  only.  Per  Sperieer,' 
Senator.    Ibid, 

10.  Whether,  an  indictment  lies  for  a  con- 
spiracy to  produce  a  mere  private  injury,  which 
i<  not  a  Ic^  crime,  and  would  not  affect  the 
public,  nor  obstruct  public  justice)  Quaere*  Ibid. 

1 1.  An  indictment  chareing  generally  that  the 
defendants  conspired  to  defraud  an  individual, 
and  not  showini^  the  intended  means  by  which 
the  fraud  was  to  be.compaaaed,  is  bad.  -  Ibid, 

12.  Provisions  in  the  new  revised  laws  (pt 
4*  ch.  1,  tit.  6,  S  8,  9, 10.)  on  the  subject  of 
conspiracy,  with  tiie  reasons  in  their  favour,  as 
rendered  by  the  reviser^ :  by  these  provisions, 
conspiracies  to  commit  any  offence ;  falsely  to 
charee  another  with  or  arrest  or  indict  him  for 
an  oifenoe ;  Iklsely  to  move  or  maintain  a  suit ; 
to  defraud  another  of  property  by  ^criminal  means, 
<^  by  means  which,  if  execut^,  would  amount 
to  a  cheat,  or  'obtaining  goods,  &c.'  by  &lse 
pretences;  or  to  commit  any  act  injurious  to. the 
pablic  health  or  morals,  or  to  trade  or  commerce, 
or  for  the  perversion  or  obstruction  of  justice, 
or  the  due  administration  of  the  laws,  are  misde- 
meanours ;  and  as  such  only  ara  indictable^  and 
no  agreement,  except  to  commit  felony  on  the  per- 
"^n  of  another,  or  to  commit  aiaonl  or  burglary, 
^hall  be  deemed  a  conspiracy,  unless  some  act 
be  done  beeide  the  argument  by  one  or  more'  of 
the  eoo^iratora.  Ibid^  Note  (b)  at  the  end 
of  the 


13.  The  crime  of  conspiracy,  to  effect  an  un« 
lawful  act,  is  perfect  when  the' agreement  to  d) 
the  act  is  concluded ;  no  oven,  act  is  necessary 
to  be  shown.  7'he:  People  v.  Mather,  4  Wend. 
229. 

14.  All  who  accede  to  a  conspiracy  afler  its 
formation,  and  while  it  is  being  executed,  he* 
come  conspiratora.    Ibid. 

15.  The  venue  may  be  laid  in  the  county 
where  the  agreement  was  entered  into,  or  where 
an  overt  act  was  done  by  any  of  the  conspira« 
tora  in  furtherance  of  their  common  design.  Ibid, 

16.  A  conspiracy  to  commit  a,  misdemeanour 
is  not  merged  m  tlie  misdemeanour,  the  result  of 
the  conspiracy,  when  committed.    Jbid, 

17.  Jn  an  indictment  for.  a  cbnspincy,  it  is 
not  necessary  to  set  forth  the  overt  acts  relied 
on  as  evidence  of  the  defendant's  goilt,  where 
a  legal  offence  is  charged,  e,  ^,  a  conspiracy  to 
assault  and  false  imprison  a  tcitizen.    ibid, 

18.  An  indictment  for  conspiracy,  charging 
the .  defendant  to  have  conspired  with  divera 
peraons,  to  the  jury  unknown,  is  good,  notwith- 
standing that  the  co-conspiratora  or  some  of 
them  are  known  to  the  jury,  and  tlieir  names 
might  have  been  set  forth.    Ibid, 

19.  A  fraudulent  combination  to  commence 
suits  against  a  person,  with  the  view  of.  extort- 
ing money  from  him,  is  an  indictable  pffence, 
and  tho  peraons  guilty  of  it  may  be  punished 
for  a  conspiracy.  -  Leggett  v.  Postley,  2  Paig^ 
599. 

30.  In  an  action  upon  the  case,  in  the  nature 
of  a  conspiracy,  the  declaration  alleged  a  com* 
biuMioii  among  the  defendants,  for  the  purpose 
of  defrauding  the  plaintiffs  of  certain  merchan- 
dise^ under  colour  ef  a  purchase  of  it  by  the 
defendant,  liawrence,  that  it  might  be  converted 
to  the  benefit  of  Davis,  and  described  the  vari- 
ous acU  whereby  the  fraud  was  to  be  perpe- 
trated. Stnne  of  these  acts  were  charged  to 
have  been  done  by  all  the  defendants,  and  o/Aeri 
by  one  oir  two  of  them,  but  all  in  pnrauanoe  of 
the  original  combination.^  Upon  demurrer  to 
the  dectaratipn,  (both  ^neral  and  special,)  ii 
was  held,  that  whatever  is  done,  in  puranance  of 
a  fraudulent  comtiination^  by  on^  of  the.  parties 
concerned  in  it,  may  he  averred  to  be  the  act  of 
aUi  That  the  conspiracy  is  only  important  as 
it  gives  a  character  to  the  acts  of  the  parties  to, 
it,  and  ch^es  them'  with  the  legal  conso-' 
quences  of  such  acts.  Tippan  et  al,  v.  Power$ 
etoL  3  Hall,  277. 

21.  In  all  cases  .where  fraud  on  the  part  of 
the  defendant  is  averred,  and  damage  to  the 
plaintiff  as  the  consequence  of  it,  an  action  will 
tie.  And  where  the  declaration  s^ets  forth  a 
conspiracy,  the,  act  of  each  defendant  done  in 
furtherance  of  its  objects  may  be  stated  to  have 
been  done  individuaUy ;  and  suoh  act,  in  judg- 
ment of  law,  is,  the  act  of  a//,-  the ^iai  of  the 
action  being  the  damage  to  the  plaintiff,  and  not 
the  conspiracy.    Jbid, 


CONSTABJJE. 

1.  The  iimount  of  the  allowance  to  constable 
or  other  person  for  serving  eubpamoM  in  criminal 
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tases  IB  a  matter  of  discretion  in  the  board  of 
supervisors,  with  which  this  Court  will  not 
interff're.     Ex  parte  Fttrmingtim^  2  Cow.  407. 

3.  They  may  be  served  by  any  person,  as  in 
civil  cases.     Ibid, 

3..  //  uenu^  that  nineteen  cents  for  service, 
besides  mileage,  would  be  too  hisfh.     Jhid. 

4.  A  constable  cannot  recover  his  fees  upon 
an  execution,  where  he  has  levied  upon  property, 
and  returned  that  it  remains  on'  his  hands  fbr 
Want  of  buyers.    Pixley  v,  Butts^  3  Cow.  431. 

6.  To  entitle  hira  to  his  fees,  he  must  levy 
the  money,  except  where  he  is  prevented  hy 
^e  act  of  the  plaintiff,  or  by  operation  of  law. 

im. 

'  6.  In  the  former  case  he  may  recover  his 
fees,  though  he  have  levied  only,  and  not  sold. 
/6tU 

7.  He  must  levy  and  sell  in  due  season.  IM, 

8.  If  no  bidders  attend,  he  should  postpone 
the  sale^  and  give  ndlice  to  the  plaintiff,  who 
should  attend  and  bid  himself,    ihtd, 

9.  And  if  he  do  not,  the  constable  will  be 
excused  in  return ingf  that  the  property  remains 
on  hand  for  want  of  buyers.    Ibid. 

10.  So  he  woyld  be  excused  in  niafcing  such 
a  return,  if  he  could  not  sell  the  property  but 
at  a  great  sacrifice.     Ibid, 

1*1.  Yet,  after  he  has  made,  such  a  return,  he 
must  proceed  and  sell  on  the  first  opportunity. 
/W. 

13.  If  he  do  not  seH  within  thirty  days,  h^ 
loses  his  li^n  as  against  other,  executions. 
Jhid. 

13.  The  same  rules,  of  law  which  govern 
sheriffs  in  the  execution  of  process  frbiA  higher 
Courts,  govern  const^bfes  in  execution  of  a 
jttstice^s  processv  except  -where  soine  statute 
intervenes.  "  Ibid.  ,     - 

'  14.  A  constable  summoned,  and  actually  otv 
tending  Court,  under  the  statute,  (S<ess.  43',  eh. 
97.)  is  entitled  to  his  fees,  though  he  do  not 
actually  serve  as  constable.  It  is  enouflfh  that 
he  is  attending  and  ready  to  serve  ;^  and  it' is  no 
objection  to  allowing  hira  his  fees,  that  he  was 
a  deputy  sheriff,  -and  attended  Court  as  such. 
The  People  v.  The  Supervitori  qf  Columhiu^  4 
Cow,  146.  '         ^ 

15.  Ati  action  will  not  lie  against  a  constable 
lor  not  serving  an  original  execution  after  it  has 
been  renewed  by  the  plaintiff.  .  Homan  v.  Li»- 
well,  6  Cow.  «69.  .• 

.  16.  If  it  is  renewed  on  the  constable's  re- 
sponsibility, and  on  good  consideration,  the 
action,  if-  anv  will  lie,  shoXild  be  aasumpnt ,-  not 
ease  for  neglect  in  omitting  to  serve  or  return  it. 
Ibid. 

17.  An  execution  renewed  ceases  to  be  an 
original  one.    Ibid.  "     . 

18.  If  an  execution  be  renewed,  on  the  con- 
stable's responsibility,  before  it  has  rdn  put, 
such  engagement  of  the  censtable  is  nudum 
pactum  and  void.     Ibid*  r   •' 

19.  Where  an  execution  was  dated  the  7th 
of  March,  and  returnable  within  thirty  dajs 
from  the  date ;  held^  that  it  would  not  expire 
till  after  the  6th  of  April,  and  that  the  constable 
holding  it  had  -^he  whole  of  that  day  in  which 
to  execute  and  return  it.    Ibid.  ^ 

Ptde  AcrroH  aoainst  Heirs,  4,  56. 


30.  The  security  required  to  be  given  by 
constables  may  be  made  to  the  people,  thou^ 
it  is  not  necessary  that  it  should  be  in  that 
form.  The  People  v.  Bolmes  et  ah  3  Wend. 
381.  ^ 

31.  Any  person  to  whom  the  constable  has 
become  liable,  on  account  df  an  execution  d^ 
livered  to  him  for  collection,  may  commence  a 
suit  on  the  security  given,  without  previously 
obtaining  leave  from  ^ny  Court.    Ibi^ 

33.  A  constable  sued  for  an  act  done  by  him 
in  his  official  capac^ity  is  not  entitled  to  the  pro- 
tection of  the  statute  *•>  for  the  more  easy  plead- 
ing in  certain  suits,"  unless  the  act  be  done  in 
obedience  to  a  legal  warrant,  and  within  the 
jurisdiction  of  the  Court  or  magistrate  issuing 
the  proce£^8.     Green  y.  Rumuffy  3  W^d.  611. 

33.  A  constable's  bond  ^  to  each  aijd  every 
person"  to  whom  the  constable  may  officially 
become  liable,  js  good;'  and  the  omission  to  file 
if  within  ten  days  alter  biff  eUcttoo  does  not 
affect  its  Validity.  Dulton  v.  Kdiejf  e/  H/.  3 
Wend.  615. 

34.  An  instrument  in  writing  under  seal, 
entered  into  by  a  constable  and  three  sureties, 
whereby  they  ."jointly  «nd  severally  agree  to 
pay  to  each  nn^d  ever^  person  such  summer  sums 
of  money  as  the  said  constable  shalt  become 
liable  for  on  acccunt  of  any  execution  which 
shall.be  delivered  to  ^uch  constable  for  eollec- 
tloii,"  is  good  and  valid,  and  complies  with  the 
requirements  of  an  ad  incorporating  a  village, 
prescribing  tliat  certain  officers  thereof,  wai 
amongst  others  constables,  shall;  before  they 
enter  upon  the  duties  of  their  tespective  offices, 
give  **  such  security 'for  the  faithful  peiformance 
of  tlie  (rust  reposed  in  'them  as  the  major  part 
of  the  trustees  of  the  viilaee  for  the  time  being 
shall  deem  ^ufficietit.".  i^uotos  v.  iSihnan  d  Ji 
4  Wend.  414.       • 

35.  Covenant  may  be  sustained  on  such  ia- 
stru'ment  by  any  plaintiff  in  an  execution  de- 
livered to'  such  constable  for  collection,  and  for 
the  payment  of  which  he  has  become  liable, 
although  such  plaintiff' be  not  a  party  to  the 
instrument,  nor  named  in  it.    Ibid. 

36.  A  constable  is  not  authorised,  on  an  arrr^t 
by  virtue  of  a  warrant  tti  a  -civi]  causey  to  take 
security  for  the  appearance  of  tfie  defendant 
Mllard  v.  Canfield,  5  Wend.  61.      *  • 

87.  The  security  required  to.  be  given  By  a 
constable,  before  entering  on  ^e  duties  of  his 
office,  may  be  \ti  the  form  of  a  penal  bond  to 
the  pcoplcj,  though  it  maybe  and  it  seems  it  is 
preierabTe  it  should  be,  in  the  form  of  a  simple 
agreement^  without  any  penalty' to  pay,  kt. 
The  People  v.  Hohnes,  5  Wend.  19l\     * 

38.  An  action  of  deht  in-  the  name  of  the  peo- 
ple may  be  maintained  on  such  bond  by  any 
person  to  whom  the  constable  has  become  liable, 
although  covenant  may  bel»roiYght  by  such  per* 
jBbn  on  the  condition  of  the  bond  in  his  owa 
name.    Ibid, 

39.  If  a  constable  sueS  a  stranger  for  takiog 
goods  seized  by  virtue  of  an  execntion,  the 
production  of. the  execution  without  the  judg- 
ment is  sufficient  to  support  the  action.  t^p»r 
V.  Holland,  8  Wend.  445. 

30.  Debt  wiirnot  lie  in  thie  name  of  the  patiy 
aggrieved  on  a  constable's  bondy  i^ven  to  the 
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people;  the  action  should  be  tovenani  on  the  I  the  grovernment  of  the  United  States  only;  and 
eonditioo  in  the  name  of  the  party,  or  debt  in    not  upon  the  government  of  any  state.    J  bid. 


the  same  of  the  feepU,    Law.gu  y.Erwin^  9 
Wend.  833. 

31.  A  constable  who  serves  a  subpama  issued 
by  a  district  attorney,  and  containing  the  names 
of  several  individuius  as  witnesses,  is  entitled 
to  mileage  from  the  Court-house  of  the  county 
to  the  residence  of  each  witness.  -  Haley  y.  The 
Suwnuon  of  Vbter^  12  Wend.  237. 

32.  An  ittstmment  in  writing,  signed  b^  a 
constable  and  others  as  his  sureties,  engaging 
that  be  shall  collect  and  pay  over  all  oxecutions 
that  are  collectidile,  and  that  the  signers  will  be 
accountable  to  all  persons  in  whose  favour  any 
execution  may  come  for  the  damages  in  the 
aame,  if  not  paid  over  to  them  according  to  the 
statute,  &c.,  is  a  valid  instrument  within  the 
Btatate;  and  an  action  4nay  be  maintained  on  it 
by  a  creditor  who  has  caused  an  execution  to  be 
put  iato  the  hands  of  the  constable  for  collec-' 
tioQ  which  has  never  been  retnrned.  S/cellinger 
r.JTendaetaL  12  Wend.  306, 


CONSTITUTIONAL  LAW. 

1.  Befbfe  the  Court  will  dechire  an  act  of 
the  Legislature  unconstitutional,  a  case  should 


7.  The  constitution  of  the  United  States 
does  not  regulate  the  punishinent  of  crimes 
against  a  state.    Ibid. 

8.  Tho  state  Legislature  cannot  establish 
arbitrary  exclusions  from*  office,  or  any  general 
rejgulatioos  requiring  qualifications  which  the 
state  constitution  has  not  required.     Ibid. 

9.  The  power  of  the  state  Legislature  in  the 
punishment  of  crimes  is  n6t  a  special  ^nt  or 
limited  authority,,  but  a  part  of  the  legislative 
or  sovereign  power  of  the  state  to  maintain 
social  order,  and  to  take  Ufe,  liberty^  and  all  the 
rights  of  both,. where  the  sacrifioe  is  necessary. 
Ibid. 

10.  The  provision  in  the  state  constitution 
that  the  judgment  upon  impeachment  shall  not 
extend  farther  than  a  removal  from  office,  and 
disqualification'  to  hold  office,  is  a  restriction, 
not  on  authority.    Ibid. 

il.  The  power  of  the  state  Legislature  over 
crimes  is  a  power  to  produce  the  end  by  ad^ 
quale  means.    Ibid^ 

12.  But  there  are  numerous  regulations  in 
the  constitution  which  operate  as  restrictions 
upon  this  power.    Ibid. 

13.  Examples.    Ibid^ 

14.  Eligibility  of  ^ office  is  not  so  secured. 
Infliction  of  disqualification  to  hold  office,  as  a 


be  presented  in  which  there  is  no  rational  doubt,    punishment,  is  "not  incompatible  with  that  part 
Ex  parte  iPCoUum^,  !•  Cow.  550.         '  of  the  conatitution  which,  provi' 


8.  On  the  1 1th  of  April,  1823,  an  act  passed 
creating  the  coonty  of  Wayne  out  of  certain 
toivfls  oelonsing  to  the  former  counties  of 
Ontario  and  Seneca,  with  a  proviso,  that  the 
justioes  of  the  'peace  who  )md  already  been 
appointed  (ot  those  towns  While  they  belonged 
to  Ontario  and  Seneca,  pursuant  to  the  7th  Sec- 
tion of  the  4th  article  of  the  constitution,  should, 
by  virtue  of  the  act,  be  and  reriiain  justices  of 
the  new  coanty,  for  the  same  term  and  with  the 
same  powers  in  the  towns  in  which  they  should 
respectively  reside  in  Waynfe  as  they  would 
have  had  in  the  counties  of  Ontario  and  Seneca 
if  the  act  had  not  passed ;  Ac/rf,  that  this  pro^ 
vision  was  constitutional.  {Vide  Laws,  sess. 
46,  ch.  138.  s.  3.)     Ibid. 

3.  The  Legislature  have  power  to  enlarge  or 
contract  the  territorial  jurisdiction  of  justices 
of  the  peace,  though  they  have  no  power  abso- 
Intely  to  deprive  them  of  their  offices.  Ibid. 
'  4.  The  power  to  alter  their  teridtorial  juris- 
diction neeesBarily  arises  from  the  constitutional 
power  of  creating  new  counties.  (Art.  1,  s.  7.) 
Ibid. 

5.  The  act  to  -suppress  duelling,  passed  Kov; 
5th,  1916,  (sess.  40,  ch.  1.)  which  declares 
that  any  person  convicted  of  challenging  an- 
othf'T  to  fight  a  duel,  &c.,  shall  be  incapable  of 
holding  or  being  elected  to  any  post  of  profit, 
trust,  or  emolument,  civil  or  mifitary,  under  this 
state,  is  constitutional;  and  a  conviction  and 
judgment  of  disqualification  qndor  it  are  there- 
fore legal  and  valid.  Pm-ker  v.  The  People^  3 
Cow.  686. 

6.  The  proTision  in  the  constitution  of  the 
Ignited  States,  that  cruel  and  unusual  punish- 
9*ents  shall  aol  be  infiictedi  is  a  restriction  upon 


ides  that  each 
house  shall  be  the  judge  of  the  qualifications 
of  its  own  members.    Ibid. 

15.  The  acts  of  the  Legislature  of  this  state, 
granting  to  Robert  R.  Livingston  and  Robert 
Fulton  the  exclusive  navigation  of  all  the 
waters  within  its  Jurisdiction,  with  boats  moved 
by  fire  oir  steam,  for  a  term  of  years,  are  repug- 
nant to  that  clause  of  the  constitution  ol  the 
United  States  which  authorizes  Congress  to 
regulate  commerce,  so  far  ^  those  acts  prohibit 
vessels  licenised,  according  to  the  laws  of  the 
United  States,  for  carrying  on  Jhe  cosating 

'trade,  from  navigating  those  waters  by  means 
of  fire  or  steam,  ff.  R.  Steamboat  Cumpany  y* 
Uvingahn^  3  Cow.  713. 

16.  The  terms  "coasting  trade"  mean  com- 
mercial intercourse,  carried  on  between  different 
districts  in  different  states,  dififerent  districts 
in  the  same  state,  or  different  places  in  the  same 
district,  on  the  aea  coast,  or  on  a  navigable 
riv^r.    Jbid. 

17.  The  power  to  regulate  commerce  among 
the  states,  conferred  by  the  federal  constitutioDy 
extends  to  the  coasting  trade.    Ibid. 

18.  What*  is  meant  by  the  terms  "internal 
commerce  of  the  state.*'    Ibid. 

'  19.  The  consUtntion  of  the  United  States 
should  be  so  construed  as  best  to  promote  the 
great  objects  for  which  it  was  i:nade;  avoiding 
the  two  extremes  of.a  liberal  or  strict  oonstrao- 
tion.    IbicL 

20.  Commercial  defects  in  the. articles  of 
confederation  considered,  with  the  objects  of 
tbe  federal  constitution  on  that  head.    Ibid. 

21.  The  powers  given  to  the  genera)  govern- 
ment are  ta  be  first  satisfied*  Some  of  these 
are  exclusivei  some  concurrents  and  when  ooo- 
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vurrent^  the  provisions  of  the  general  gorem- 
ment  are  paramouDt.    Ibid. 

23.  Por  certain  purposes,  the  general  govern- 
ment is  a  single  consolidated  one.  In  this 
character  Congress  executes  its  powers.    Ibid. 

83.  Congress  have  no  right,  under  their 
power  of  reg^latmg  6ommerce,  to  interfere  with 
the  ferries  of  the  state,  except  so  far  as  they 
are  dsed  for  carrying  on  the  coasting  trade. 
Ibid. 

24.  Nor  can  thej.  ifiterfbre  with  the  naviga- 
tion, upon  cur  canals,  or  inland  lakes,  or  rivers. 
Ibid.  • 

25.  But  under  their  taxing  power,  they  may 
tax  canal  boats,  or  any  other  ptoperty.    Ibid. 

26.  The  Legislature  have  not  thp  power  to 
determine  the  rights  of  paities  to  land,  either 
by  themsefves  or  commissioners,  without  the 
consent  of  the  paities.  Jaeiuon  v.  Drott^  5  Cow. 
346.  ^ 

27.  An  objection  that  a  law  i^  void  as  being 
contrary  to  the  constitution  of  the  United  States, 
t>ecau8e  it  seeks  to  divest  the  rights  of  remain- 
der-men, cannot  be  successful^  urged  by  a 
stranger  to  the  remainder,  as^oid  also  in  rela- 
tion to  the  particular  estate.  Tlie  objection  can 
be  made  by  the  remakider-mea  on!/.  Sinclair 
J.  Jaek$on^  8  Cow.  543: 

28.  Acts  of  the  Legislature  authorizing  rail- 
Toad  companies  to  enter  upon,  take  possession 
t>f,  and  use  {he  lands  belonging  to  individu^s, 
for  the  oonatmetion  and  maintenance  of  their 
roads,  against  the  will  and  without  the  consent 
of  the  owners  of  the  lands,  are  valid  and  con- 
fltitutional .  Bhodgood  v.  Mohawk  and  Hudson 
Railroad  Company^  \^  Wend.  51. 

29.  It  has  never  bec^n  deemed  necessary  that 
the  compensatiop  which  the  constitution  re- 
quires to  be  made  for  private  property  taken  for 
public  use,  should  be  actually  paid  before  enters 
mg  upon  or  taking  no^session  of  the  property. 
If  legal  prpvlsron  ror  corapensatioh  is  ma^, 
the  spirit  of  the  constitution  is  complied  with, 
and  the  property  which  is  reqilired  for  public 
nse  may  lawfully  b&  entered  upon,  and  posses- 
sion thereof  taken.    Ibid. 

'  30.  R  seenuf  also,  that  a  law  wouM  not  be 
deemed*  unconstitutional,  which  authorized  pri- 
vate proper^  to  be  taken  for  public  use,  al- 
though it  entirely  omitted  to 'provide  the  mode 
of  making  compensation ;  and  that  Uie  ofRcers 
of  government,  or  tyther  individuals  designated 
In  the  act,  who  should  take  possession  of  the 
property  under  such  circumstances,  would  not. 
oe  trespassers ;  that  the  owners  Would  have  a 
Just  claim  for  compensation,  which  it  was  to  be 
presumed  would  be  acknowledged  by  the  Le- 
gislature, and  paid.    Ibid, 


CONTEMPT. 

1.  Where  a  pftrty  is  fn  contempt,  the  Court 
will  not  grant  an  application  in  his  favour  which 
is  not  a  matter  of  right.  •  Johnson  and  others  v. 
Binney  and  others,  1  Paige,  646. 

2.  If  he  applies  to  the  Court  for  a  fhvour.  It 
WUl  only  be  gnUited  on  conditioa  that  he  purgps 


his  contempt  by  complying  with  the  former 
order  of  the  Court.    Ibid, 

3.  Where  a  party  was  directed  to  deposit 
certain  books  in  the  master's  office,  with  liberty 
to  the  adverse  party  to  inspect  and  take  extracts 
from  such  parts  as  related  to  certain  partn^rsliip 
transactions ;  and  in  obedience  to  the  order, 
the  books  were  deposited  in  the  master'?  offiee, 
with  the  parts  thereof  which  iid  not  relate  to 
the  partnership  transactions  sealed  up,  and 
during  a^temporary  absience  of  .the  msBter,  the 
adverse  party  who  was  inspecting  the  bool^ 
broke  open  the  parts  which  were  so  s^ed  ud, 
and  which  contained  the  private  memoranda 
and  remarks-  of  the  party  \^  ho  deposited  the 
books,  in  relation  to  his  private  bosinesa  tran9- 
actions ;  it  waf  held,  that  this  actof  tbe  adTene 

5 arty  war  a  contempt  of  the  Dourt   Dtot  r. 
ferfc,  2  Paige,  494. 

4.  It  is  the  erdinary  practice  of  the  Comt, 
when  books,  are  directed  to  be  produced  for  tlie 
inspection  of  the  opposite  party,  tp.permit  tb'oee 
parts  to  be  sealed  up  which  do  not  relate  to  tlie 
Bubject-matteir  of  litigation;  and  Cqorta  of  re- 
cord have  uniformly  protected  suitois  apinst 
an  unwarrantable  interierence  of  the  aorene 
party  with  rights  of  tiiis  description,  by  pro- 
ceeding agdinst  the  ofiendeir  ap  for  a  cootciapt. 
■Ibid.     '  ^  •       ' 

5.  The  revised  statutes  have  ipade  it  the  dtttj 
of  the  Court,  in  a  proceeding  by  attachment,  to 
enforce  the  civil  reme^e^  or  to  protect  the  civil 
rights  of  parties,  to  impose  a  fine  sufficient  it 
least  to  indempify  the  relator  for  the  iojniy  sus- 
tained by  the  contempt,  and  to  satisfy  his  costs 
and  expenses.  The  People  Y.  l^pakUng,  2  Paige« 
326. 

6.  Manner  of  proceeding  where  a  defeodaot 
is  brought  into  Court,  on  an  attachment  for  a 
contempt.  The  People^  ex  rtl.  Loeet^  v.  B^p^h 
2Paiffe,:i03. 

7.  where,  from  the  answer  of  the  parties  to 
the  interrogatories  filed,  it  appears  that  he  was 
in  contempt  for  refusing  to  obey  an  order  to  de* 
liver  over  certain  property  to  a. receiver,  he  vm 
ordered  to  be  committed  to  close  custody  until 
he  complied  i^ith  the  former  order  of  the  Courtf 
and  paid  the  costs  of  the  proceeding.    M» 

B.  The  costs  which  the  party  is  bound  to  fVS 
must  be  specified  In  the  order  of  tl\e  Couit  aao 
in  the  mittimus.    Ibid. 

9.  Form  of  an  order  of  commitment  for  a  con- 
tempt.   Ibid. 

10.  Where  a  party  perseveres  in  his  lefasa 
to  deliver  over  property  to  a  receiver,  the  pro- 
perty may  be  sequestered,  and  his  servants  and 
agents,  &&.  will  be  prohibited  ftoxp  delivetinf 
it  to  him  ot  applying  it  to  his  use  on  pain  ci 
contempt.    Ibid,    '  ' 

11.  A  party  is  in  contempt  for  net  obeying 
an  order  served  upon  hi^  solicitor,  if  biovIed|t 
of  such  service  was  brought  h<>™^  ^  j^ 
the  siame  manner  as  if  the  order  hadf  bees  seired 
on  himself  personally.  The  People  v.  Brovff, 
4  Paige,  405. 

13,  A  party  in  contempt  oannot  apply  to  the 
Court  for  a  favour,  until  ne  has  pnigea  the  coo* 
ienipt  by  complying  with  the  former  order « 
tbe  Court.    Mogers  rl  PattermHh  <  PaigCj  ^ 
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13.  The  adrice  of  counsel  cannot  protect  a 
party  in  didobejrin^  tn  order  .of  the  Court,  or 
pre?rat  theadrerse  party,  whose  remedy  is  im- 
piired  or  impdljd  Dy  aubfa  disobedience,  from 
pn  cetfdin^  as  for  a  contempt  to  compel  a  com- 
pliance with  the  order.     Jhid, 

U.  Upon  an  order  (br  the  defendatit  to  show 
cau3e  why  he  should  not  be  punished  for  an  al** 
)r?ed  eooteoipt,  if  he  appears  and  denies  the 
contempt,  the  proceedings  mnst  be  substantially 
the  8tAe  as  imon  the  return  of  an  attachment 
against  him.  WOreadu  v.  Senior,  4  Paige,  376. 

16.  A  party  who  is  committed  as  for  a  con- 
tempt for  the  nonpayment  of  costs  or  other 
sums  of  money,  is  entitled  to  the  goal  liberties ; 
and  unless  the  commitment  is  tor  costs  only, 
ho  may  be  discharged  from  imprisonment  under 
thpstatate,  upon  presenting  a  petition  and  mak- 
in?  an  assignment  of  his  property.  The  People 
r.  &fiiw</,  4  Paige,  389.  *    - 

16.  But  where  a  party  is  committed  for  'the 
nnpaymcnt  of  a  fine  imposed  upon  htm  by  the 
Court,  for  the  breach  of  an  injunction  or  other 
contempt,  he  must  be  confined  by  the  sberiflT 
within  the  walls  ef  the  prison.    lUd. 

17.  If  the  proeees  of  commitment  does  not 
show  that  the  defendant^was  convicted  of  a  con- 
tempt, aod  that  the  sum  he -was  ordered  to'  pay 
was  a  fine  imposed  upon  him  on  such  eonyiction, 
the  sherilT  cannot  be  punished  for  allowing  him 
the  benefit  of  the  goat  liberties.     Ilrid*    . 


CORPORATIONS. 

I.  CorpOTBliont  ^entroHy. 
II.  JUngious  eoTporafionSm 

L  Qfrporatiom  general^* 

!•  A  corporation  may  bind  itself  by  contract 
^thout  its  corporate  seal.  MM  r.  Hicke,  1 
Cow.  513.  ' 

^.  It  may  gire'a  promissory  negotiable  note, 
^inv  inclnd^  in  tfie  word  person  as  used  in 
ilio  statute  of  3  and  4  Aime.    (1  R.  L.  151.) 

3.  Where  the  president  of  the  "Woodstock 
Clasa  Company  executed  a  promissory  note  in 
t'le  name  of  the  company,  (or  wood  furnished 
to  them  to  u^e  in  the  manufacture*  of  glass ; 
^id,  that  the  company  Were  liable.    Ibid, 

4.  Corporations  may  be  thus  bound  by  a  pro- 
missory note,  without  a. special  clause  in  the 
a^'t  of  incorporation,  giving  them  power  to  issue 
notes,  such  as  are  found  in  bank  cnartert.   Ibid. 

5*  A  corporation,  having  no  power  by  the 
a^'t  of  incorporation  to  discount  notes,  but  ere* 
Mted  for  the  purposes  of  insurance,  has  no  right 
to  carry  on  the  business  of  disoonnting.  IVew 
y'*rk  Firt  Inmtrance  Company  T.  SlurgeMf  9  Cow. 
665. 

6*  A  eerporatfon  has  no  powers  except  such 
as  are  specially  granted,  and  those  that  are  ne- 
rosary  to  carry  into  effect  the  powen  so  granted. 

Ibid, 

7.  The  New  York  Fire  Insuranee  Company 

was  iocorporated'  for  tlie. purposes  of  insurance 

in  1910,  and  in  1818  an  act  was  j^assed  oonti^ 
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nuing  that  company  till  1823,  for  the  purpose 
of  closing  and  winding  up  their  business.  On 
the  30th  of  August,  1817,  0.,-and  H.  owed 
seTeral  debts  to  the  company,  and  B.  owed 
another,  for  which  several  debts  they  took  of 
B.  a  note,  made  by  P.  and  H.,  payable  at  four 
m'ontha'  from  the  said  30th  of  August.  These 
debts  were  all  due  for  premiums  of  insurance* 
Ihid.  * 

8.  The  company  made  a  calculation  upon  the 
note,  deducting  $23.9^8  interest  for  the  four 
months  at  7  per  cent.,  then  deducted  the  debts^ 
and  paid  the  balance,  whi^h  was  $20,  to  B. 
When  this  note  became  due,  P.  and  H.  offered 
a. new  note  in  renewal,  also  at  four  months, 
which  the  company  took,  deducting  as  before 
$23.93  for  the  interest,  and  giving  their  check  to 
P.  and  H.  for  the  balance,  and  &e  old  note  was 
taken  up<'  The  second  note  was  renewed  in 
like  manner  for  P.  and  H.,  from  four  months  to 
Tour  months,  till  January  11th,  1819,  when  the 
last  note  was  given.  TJhe  discount  taken  was 
the  fraction  of  a  cent  more  than  the  interest 
would  amount  to  for  tlie  four  months,  including 
the  three  days  grace.  Held,  that  the  company 
h^  a  right  to  continue  a  debt  originally  law* 
ful  in  this  manner;  that  tl^  last  note  was 
therefore  valid,  and  that  it  was  not  usurious, 
though  the  interest  was  taken  in  advance  with 
snch  a  trifle  beyond  the  interest ;-  nor  is  such  a 
transaction  forbidden  by  the  act  to  restrain  un- 
incorporated banking  associations.  (1  R.  L« 
334.^  It  cannot  properly  be  called  the  business 
of  discountmg,  which,  it  seems,  was  alone  in- 
tended by  the  words  ^making  discounts*^  in 
the  restraining  act    Ibid, 

'  9.  A  debt  due  to  an  incorporated  company 
will  be  presumed  to  have  been  contracted  in 
the  lawful  course  of  business  until  the  contrary 
is  shown.    Ibid,, 

10.  A  company  incorporated  for  the  purpose 
of  insar&nce,  and  forbidden  to  carry  on  any 
other  trade  or  business,  also  forbidden  to  exer- 
cise banking  powers,  with  a  clause  in  the  act 
incorporating  them  ■  enumerating  the  kind  of 
securities  upon  which  they  may  loah  moneys, 
but  not  including  promissory  notes  in  such  enu- 
meration, have  no  power  to  loan  moneys  upon 
promissory  notes,  or  on  -  any  securities  other 
than  those  specially  enumerated.  New  York 
Fire-  Insuranee  Company  v.  Ely,  9  Cow.  678. 

11.  The  New  York  Firemen  Insurance  Com- 
pany had  no  power  to  loan  money  on  note,  or 
other  personal  security,  under  -their  act  of  incor- 
poration of  18t0{  nor  have  the  same  company 
this  power  under  their  act  of  incorporation  of 
1818.    Ibid. 

13.  Notes  taken  by  either  of  these  compa- 
nies upen  a  loan  of  their  moneys  are  thereforo 
void.    Ibid» 

13.  Neither  had  power.by  their  act  of  incoi« 
poration  to  discount  notes.  Ibid, 
^  14.  Whether  if  they  had  this  power  by  their 
act  of  incorporation,,  it  was  taken  away  by  tiie 
^neral  restraining  acts  forbidding  to  associa- 
tions or  individuals  the  exercise  of  banking 
powers,  &c«  1  Qumre*    IHd,     ' 

13.  Whether,  Where  one  coirporatioo  Is  ap- 
pointed- by  statute  to  settle  .the  eonoerns  of 
another  and  former  corporation' which  is  dia- 
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■olvad,  tb«  latier  is  prchibited  by  tlie  restrain- 
ing acts  from  employing  the  funds  of  the  former 
in  discounting  notes  1  Quaere,  (Yid.  Laws, 
fess.  38,  cb.  1 16 ;  sesa.  41,  ch.  10 ;  sess.  97,  ch. 
117 ;  sess.  97,  ch.  110 ;  s.  8,  9.  ^,  R.  L.  S34.) 
Jhid, 

16.  A  corporation  is  a  mere  political  institu- 
tion, A  cieature  of  the  Legislature,  haying  no 
other  powers  than  what  are  given  to  it  by  its 
er8ator«  or  such  as  axe  incidental  or  necessary 
to  carry  into  effect  the  purposed  for  which  it 
wss  established.    IbitL 

17.  Definition  of  the  tcsrms,  *^  banking  pow- 
ers.'*   Jht'd^ 

18.  A  corporation  must  prove  its  existence 
under  the  geniaral  issue.  Bank  cf  UUea  r. 
Smalkv^^  Cow.  770. 

19.  Whether  .the  misnomer  of  a  corporation 
who  is  plaintiff  must  be  pleaded  in  abatement, 
or  may  oe  taken  adVantege  of  upon  the  genenl 
issue!  Qurnn,    Ibid.    • 

90.  L:i  a  suit  by  a  corporation,  the  declaration 


need  not  be  «et  forth  by  averment  how  they'  and,  aft  such,  contrary  to  the  general  piincipl 


as  to  give  its  directors  or  trustees  a  right  to  rote 
upon  jt.    Ibid* 

33.  Yet  it  may  take  its  own  stock  in  pledge, 
or  as  security  ibr  a  debt  due  to  it,  where  this  is 
necessary.    Ibid, 

33.  Rule  Betting  aside  an  election  of  direcitora, 
and  ordering- a  new  election,  pursu'^nt  td  the  sta> 
tute.    /Sess.  48,  ch.  335,  s.  9.)    Ibid. 

34.  An  act  authorising  the  trustees  of  a  vil- 
lage ooTporatipn  to  make  by-laws  relative  to 
hucksters ;  and  to  pass  such  prudential  by-laws 
for  the  good  government  of  tiie  village,  ^cc.  as 
they  may  deem  necessaiy,  not  inconsistent  with 
the  laws  of  the  stale  or  United  States,  (e.  g,  the 
act  incorporating  Rdchesterville,  seae.  40,  ch. 
96.)  does  not  auSiorise  them  to  pass  a  law,  that 
hucksters  shall  take  and  pay  for  a  license  of  the 
trustees,  under  a  penalty ;  espeoiaUy  wheie  it 
does  not  appe^  expressly  that  pmdence  reauired 
the  by-law.  Dunham  v.  TVukees  vf  B/oehttter^ 
5  Coir.  468.    . 

35.  Such  a  by-law  is  in  restraint  of  trade; 


were  incorporated.    Ibid, 

31.  A  oorpdration  .may  make  any  contract  to 
do  an  act  at  any  plaee^  if  snch  contract  be  with* 
in  the  scope  of  its  general  powers.  Bank  ^ 
UHca  V.  Smtdu^  3  Cow.  663. 

83.  A  suit  on  a  policy  against  an  ineofpo- 
rated  insurance  company,  not  entitled  to  prefer- 
ence within  the  atatute.  (Sess.  48,  ch.  335,  s.  40 
4!nonymou9^  6  Cow.  4L 

83.  A  foreign  eorporation  may  sue*  in  thir 
Court.  N,  J.  F^ond  L.  Bank  v.  Thorpt  6  Cow.  46. 

34.  And  where,  after  suit  (Commenced,  the 
act  dT  incorporation  was  .repealedit.and  the  pro- 
perty of  the  corporation  vested  in  trustees,  who 
were  authorized  to  sue  and  be  sid>stituted  for 
the  corpomtion  in  suits  brought^  on  motion,  the 
trustees  were  made  parties  to  the  suit  instead 
ofUieeoiperation.    Ibid, 

85.  Notice  of  a  motion  under  the  act  to  fa» 
cilitate  prcNceedinffs  affainst  inooSporated  compa- 
nies, Ue,  (sess.  48,  eh.  336,  s,  9.)  which  draws 
in  question  the  election  of  directors  of  a  oompar 
|iy,  is  sufficient*  if  served  oni  the  directors 
whose  elecMon  is  Questioned.  It  taeed  not  be 
f^ved  <m  the  president,  qt  the  directors  whose 
«eats  are  not  questioned.  -  Exptirte  Holmt$^  6 
4::iow.486. 

96.  Nor  need  notice  be  g[iven  to  persons 
irhose  right  to  vote  is  in  question.    Ibid, 

37.  The  oouVisel  who  appear  in  behalf  of 
«uch  an  application,  and  the  counsel  who  oppose, 
-will  be  deemed  by  the  Court  prima  fadt  author- 
ixed  thus  to  appear^.    Ibid, 

38.  But  any  one  named  as  a  relator  may  move 
to  have  his  name  stricken  from  the  proceedings, 
if,  in  truth,  be  did  not  authorize  the  appUcatiop. 
Ibid, 

89#  The  priHseedings  are,  in  the  first  instance, 
the  same  as  upon  an  ordinary  non-enumerated 
pioiion;  and  ooonter  affidavits  need  not  be 
served.    Ibid,  ' 

30.  One  in  whose  n^me  stock  stands  <m  the 
books  of  an  incorporated  company,  as  trustee, 
ciannot  vote  on  such  stock.  The  rtriit*of  voting. 
Mongs  to  his  eutm  9110  tr^st.    Ib%d, 

Z\,  K  coQipany  cannot  hold  its  own  stock  s(> 


of  tho  laws  of  the  state.    Ibid, 

36.  Corporations  must  show  their  power  to 
pass  bylaws ;  and  bring  themselves  oy  proof 
within  that  power.    IhA, 

37.  A  by-law  in  restraint  of  trade  is,  in-  ge- 
neral, void.    Ibid, 

.    38.  By-laws  must  be  reasonable.    Ibid^ 

39.  A  corporation  cannot,  by  contract,  abridge 
their  legislative  power.  Cor,  Pre*,  Ckurdk  v. 
Mayor  tf  New  York,  5  Cow.  538. 

40.  The  mere  cirtmmstance  that  imptoper 
votes  are  received  at  a  corporate  election  will 
not  vitiate  it.    Ex  parte  Murphy^  7  Cow.  153. 

41.  The  facts  should  be  shown  affirmatively, 
that  a  sufficient  number  of  improper  votes  were 
received  foi^he  successful  ticket  tq  reduce  it  to 
a  minority,  if  they  had  been  rejected,  or  the 
election  shall  stail£    Ibid, 

48.  The  st«tate  (sess.  39,  eh.  fi3»)  incoipo- 
rating  the  Utica  Insurance  Company,  confcnno 

Sower  on  any  particular  number  of  dicebtoia  to 
o  the  business,  or  manage  the  eoneerns  or  aA 
fairs  of  the  company.  Tab  number  depends  on 
the  common  law.  JSx  parte  Wikoekt^  7  Cow. 
408. 

43.  WherQ  a  statute  authorises  a  ssleet  body 
of  mei\  to  make  l>y-laws,  rules,  and  reguiatioss, 
(e.  g,  difectors  of  a  corporation  to  make,  dectss 
to  an.election,}  a  inajonty  of  that  bpdy,  at  least, 
is  necessary  to  copstitote  a  quorum,  (e.^.for 
the  purpose  of  designating  inspectors  of  a  coo^ 
porato  electionl)    Hid, 

•  44.  Words  in  snch  a  statute  directing  that  a 
majority  of  those  present  at  a  regular  meeUag 
shall  be  oompetent  to  do  business^  cannot  be 
construed  as  authorizing  a  minority  to  ad.  A 
minority  is  neoessary  to  constitute  a  r^ular 
meeting.  Otberwise,  where  the.  right  to  do  the 
^%  is  in  the  constituent  members.    Ibid, 

45.  Thd  statute  (sess.  4$,  dt.  335,  sec  9.) 
authorising  the  Supdsnie  Court,  on  motion,  to 
set  aside  a  ciMrpprate  elestiott,  and  to  make  soek 
order  and  give  such  relief  as  rigbt  and  iustiee 
may  require,  does  not  warrant  the  estabushiag 
of  an  election  which  has  not  been  less)^  iDoe- 
dttcted,  thoiigh  the  olyeetion  be  momy  toohoi- 
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eal,  and  it  be  eTldent  that  the  reenlt  Ib  satisfac- 
tory to  those -who  haTe  a  majority  of  the  legal 
foCes.    ibi«L 

46.  The  words  **riffht  and  jnstioe*'  in  a  sta- 
tote  mean  legal,  not  arbitrary  nght,  iic*    Ibid, 

47.  The  owner  of  stock  in  an  incorporated 
company,  which  stands  in  his  name  on  the  trans- 
fer boou,  may  vote  upon  it  within  the  statute, 
(sess.  39,  ch.  59,  and  sess.  48,  eh.  S35,  sec.  9.) 
thonvb  aach  stock  be  at  the  time  hypothecated 
by  hmu    ibtd. 

48.  A  by*law,  soch  as  is  atzthorized  by  the 
statote,  (seas.  39,  ch.  53,  sec.  10.)  that  a  stock- 
holder indebted  to  an  incorporated  company 
shall  aot  transfer  his  stock  till  what  he  owes 
the  oompany  is  paid,  does  not  amonnt  to  an  hy- 
potheeanoa.    laid. 

49.  An  hypothecation  is  eonTentional,  arid  im- 
pliea  a  ri^t  to  conyert  the  subject  Into  money 
Dj  sale,  on  deiaoit  of  paying  the  debt.    Ibid, 

50.  &mbk^  die  rule  that  the  acts  of  officers 
defado  sre  ralid,  applies  only  to  a  third  person ; 
aot  where  the  pfoceeding  is  directed  to  the  ra- 
eating  of  an  election  'conducted  by  officers  not 
duly  appointed.'    Jifid, 

51.  Inspectors  of  a  cerporate  election  may  be 
candidates  at  such  election.    Ibid. 

53.  Form  oi'  rule  setting  aside  a  eorporate 
elertioQ  and  ordering  a  new  one.    Ibid, 

53.  All  the  inte^^  parts  of  a  corporatioq 
ikTceaaaiy  to  do  an  act  must  continue  pesent  till 
the  act  is  consummated.  Note  (a),  7  Cow. 
533. 

51.  What  is  meant  by  the  integral  parts  of  an 
clpction.    Ibid* 

55.  Where  a  corporation  has  a  general  power 
to  purchase  real  estate,  but  is  restrained  by  a 
proriso  that  it  shall  purchase  only  for  con>orate 
purposes,  and  it  buys  land  .at  sheriff*s  sale,  the 
mtf^ndment  is,  tiiat  the  purehase  is  within  the 
power  of  the  corporaU<ta^  and  the  i>arty  contest- 
to9  its  capacity  must  show  that  it  is  within  the 
proriso.  Ex  parte  The  Peru  Iron  Omtpany^  7 
Cow.  540. 

5G.  A  corporation  for  manafacturingpurDOses, 
formed  under  the  act  of  the  S3d  dsnr  of  March, 
1*^-21,  (I  R,  L.  315.)  faaTtng  ceased  to  act  as  a 
mimifacturinr  company,  and  being  without 
fcnda,  and  indebted,  is  dissolved  within  the  in- 
tent of  the  act,  BO  far  as  to  gire  a  remedy  to 
f  reditots  agunsk  the  indiridual  stockholders. 
Bnf^g$  T.  Penmman,  8  Cow.  387. 

57.  An  elee^on  of  trustees,  made  apparently 
for  no  purpose  but  to  keep  the  company  in  ex- 
ifltenee,  will  not  prevent  such  dissolution.  Ibid. 

59.  It  is  not  necessary  that  a  judgment  of 
OQstcr  or  dissolution  should  hare  been  pro- 
cioneed  in  any  other  prosecution,  before  a  cre- 
ditot  can  maintain  a  suit  against  the  stock- 
holders mider  the  statote.    Ibid, 

59.  He  suit  is  proper  in  equity ;  the  neces- 
sary contribution  constitating  the  case  one  of 
c^iuitable  jurisdiction.    Ibi£ 

60.  It  Is  no  defenee  that  the  creditors  hare 
paid  in  ^e  full  price  of  their  stock.  They  are 
Hable  individually  to  pay  as  much  more,  if  ne- 
cessary, to  discharge  debts  due  at  the  thne  of 
the  dissolation.    Ibid. 

61.  But  on  a  biQ  filed  to  compel  such  pay- 
ment, they  shall  be  allowed  advances,  for  the 


benefit  of  the  cofnpany,  beyond  the  talue  of 
their  stock  respectively;  and  this  whether  such 
advances  were  made  before  or  after  the  dissolu- 
tion.   Ibid. 

62.  Where  there  are  several  creditors,  and 
the  amount  of  stock  is  not  sufficient  to  pay  all» 
tlie  distribution  should  be  rateable  among  them ; 
and  the  stockholders  may  eome  in  as  creditors. 
But  such  general  distribution  should  be  on  a  cross 
bill  by  tfie  creditors.    Per  IVbodworth,  J.  Ibid. 

63.  Where  the  trustees,  or  other  proper  agents 
for  that  purpose,  neglect  to  call  in  the  debts  due 
by  the  stockholders  of  an  incorporated  company 
for  stock,  so  as  to  enable  it  to  pay  its  debts,  a 
power  exists,  ind^endent  of  any  statute  provi* 
sion,  on  bill  Iri  Chancery  by  a  creditor,  to  com- 
pel such  agents  to  enforce  contribution  fVom  the 
stockholders  according  to  their  subseription* 
Per  Spencer^  Senator.    Ibid. 

64.  Whether  mere  insolvency  Will  dissolve  a 
corporation  created  under  Uie  statute,  1  R.  L. 
1451     Quwre.    Ibid. 

65.  An  act  of  incorporation  authorizing  a  com- 
pany to  take  by  |)urchase,  means  subject  to  the 
restrictions  and  incapacities  created  by  other 
general  statutes.  dPCartet  v.  Orphan  Stylum^ 
9  Cow.  437. 

66.  The  ricrht  to  purchase  is  incident  to  a  co> 
potation.    Ibtd. 

67.  A  note  made  with  the  hitent  and  for  the 
purpose  of  being  discounted  by  the  Utica  In- 
surance Company,  and  actually  discounted  by 
the  Qompany,  m  the  actual  course  of  their  bank- 
ing operations,  with  a  knowl^ge  6f  the  facts* 
is  void ;  the  company  not  having  banking  powers 
under  their  charter.  Utica  Iniuronu  Company 
V.  Hunt  et  ah    1  Wend.  66. 

68.  Whether  the  money  lent,  and  fof  which 
the  security  was  jg^ven,  can  bd  recovered  in 
another  form  of  action  I     Quaere.     Ibid. 

69.  Where  some  of  the  directors  of  an  insu- 
rance companv  have  been  elected  by  a  vote  upon 
the  stock  lieldf  by  the  Company,  their  seat  will 
be  vacated ;  and  the  directors  having  a  majority 
of  votes  upon  the  outstanding  stock  will,  on 
motion,  be  declared  duly  elect^,  where  the  facts 
are  sufficiently  ascertained  by  affidavit.  Ex 
parte  Dee  doity  et  al.  \  Wend.  98. 

70.  A  corporation  is  sufficiently  proved  by  the 
production  of  an  exemplified  copy  of  the  act  of 
mcorporation,  and  evidence  or  user  under  it. 

.  Utica  Insurance  Company  v.  TiUman^  I  Wend* 
555. 

71.  A  by-law  of  a  corporation  may  bt  good 
in  part  and  void  for  the  rest.  Rogen  v.  Jone$f  1 
Wend.  237. 

72.  In  a  suit  against  an  incorporated  company 
on  a  policy  of  insurance,  judgrment  cannot  be  en- 
tered on  tne  return  day  of  the  first  process,  al- 
though the  defendants  neglect  to  apoear.  Tyler 
V.  JEtna  Insurance  Company^  2  Wena.  280. 

73.  A  corporation  may  tie  proved  by  an  ez- 
emplication  of  the  act  of  incorporation  and  acta, 
of  user  under  it.  Ufica  Insurance  Company  v* 
Caldwell,  3  Wend.  ^96. 

74.  A  collei^  established,  by  the  regents  of 
the  univeisity  m  a  particular  place  has  not  the 
power  to  found  a  medical  school  as  a  branch  of 
such  college,  and  to  appoint  professors  to  tako 
charge  of  uie  same,  in  a  place  oiffidrent  from  that 
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in  which  tbe  college  is  sitoated;  the  foanding 
of  such  a  school  would  be  the  usurpation  of  a 
franchise,  for  which  an  information  In  the  nature 
of  a  quo  UHtrranto  mar  be  filed.  The  People  y. 
ThtateeM  qf  Germa  Colle^  6  Wend.  211. 

75.  'The  lecents  of  toe  university  hare  the 
power  to  regulate  the  compensation  of  the  pro- 
fessors in  the  Collejve  of  rbysicians  and  Sur^ 
geons  in  the  city  orNew  York ;  they  may  di- 
rect all  ihe  fees  receiyed  to  be  paid  into  the 
treasury  of  the  college,  and  a  fixed  salary  to  be 
paid  to  the  professors.  In  the  absence  of  agree- 
ment or  reffolation  on  tha  subject,  each  profes- 
sor is  entitled  to  the  fees  which  he  may  receive 
from  those  who  attend  his  lectures.  Homdt  v. 
The  College  of  Phynciane  and  Surgeont  in  the 
CkVy  tfNew  Jbr*,  6  Wend.  64?. 

76.  Certificates  of  indebtedness  ffiyen  by  the 
treasurer  and  register  of  the  college  in  pur- 
suance of  a  resolution  passed  at  a  meeting  of  Uie 
trustees  of  the  college,  not  bein^  an  anniversary 
Or  ouarterly  meeting,  are  not  binding  upon  the 
college;  but  where  debts  thus  certified  were 
subsequently  recognised  in.  the  annual  reports 
of  the  trustees  to  the  regents  of  the  university, 
it  woe  held,  that  such  recognition  "w^b  prima 
facie  sufficient  to  entitle  Uti^  holders  of  such 
certificates  to  recover,  although  it  appeared  that 
the  holders  were  trustees  of  the  college,  and 
constituted  a  majority  of  tkie  meetings  at  which 
such  annual  reports  were  prepared ;  there  being 
no  evidence  impeaching  the  faitoess  of  the'  trans- 
action.   Ibid. 

77.  A  moneyed  coiporation,  having  alithority  to- 
convey  real  estate,  may  pledge  it  by  mortgage, 
as  security  for  the  payment  of  its  debts.  Jack- 
mn  ▼.  Brown,  5  Wend,  590. 

78.  A  trustee,  holding  stock  in  an  insurance 
company  for  the  benefit  of  others,  is  entitled  tp 
vote  in  the  choice  of  directors.  In  the  nuUinr  <f 
Barker, «  Wend,  609. 

79.  9o  hypoiheetded  8tdck  may  be  voted  upon 
by  the  pledgor  in  corporations  created  previous 
to  1st  January,  1888.    Ibid^ 

80.  An  afifn  stockholder  cannot  vote  by 
prtKty,  where,  by  the  terms  of  the  act  of  incorpo* 
ration  of  the  company,  the  right  so  to  vote  is 

fiven  to  each  stockholder  being  a  citizen,  &c. 
bid, 

81.  A  corporation  are  liable  for  the  expense, 
of  the  publication  of  the  accounts  of  its  trea- 
surer, where  by  its  charter  ^ch  accounts  are 
required  to  be  published.    Tucker  t.  Thuteei  (d 
BoehcOcr,  7  Wend.  254- 

89.  The  act  incorporatiuff  the  Manhattan 
Company  in  the  city  of  New  York,  authorizing 
the  employment  of  its  surplus  capital  in  the  pui^ 
chase  of  public  or  other  stock,  or  in  any  other 
moneyed  transactions  or  operations  not  inconsist- 
ent with  the  constitution  and  laws  of  this  statfe  or 
of  the  United  States,  and  such  corporation  hav- 
ing been  created  previous  to  any  restraining  act 
rendering  illegal  oanking  by  individuals,  or  by 
corporations  not  specially  created  for  banking 
purposes,  the  Manhattan  Company  has  the  right 
to  carry  on  banking  business.  The  Peoplt  v. 
President,  fre,  qfmnhaUan  Company,  9.  Wend. 
351. 

8S.  The  te^raining  acts  prohibiting  incorpo- 
rated companies  not   expressly  authorized  to 


carry  on  hankinff  business,  do  not  affect  thia 
corporation ;  the  Legislature  having  in  the  same 
session,  viz.  in  1804,  in  which  the  first  restrain- 
ing act  was  passed',  expressly  excepted  this 
company  from  its  operation,  which  saving  clause 
has  never  been  repealed,  the  act  of  1818,  eon* 
taininff  a  ctovmo  .  that  nothing  therein  con- 
taineo  shall  be  construed  to  abridffe  or  afiect 
any  rights  theretofore  granted,'  and  the  provi- 
sions of  the  revised  statute  (1  R.  S.  7^  13,  and 
600/)  not  applying  V>  pre-existing  corporations 
nnanected  by  the  previous  xestiaining  act.  Md. 

84.  The  implied  powers  of  s  coqioiation  are 
as  much  beyond  the  control  of  subseanent 
legislation  as  powers  expressly  granted.  Joid, 

85.  A  forfeiture  incurred  by  a  cox^ipratiotM  by 
noncompliance  with  the  terms  of  a  condition 
icontain^d  in  its  charter,  may  be  waived  by  the 
Legislature,  by. subsequent  legislative  acts  re- 
co^isinrthe  continued  existence  of  the  eoipo- 
ratioB.    Tfrtii. 

.8^.  Where  corporations  become  ^Mititled  to 
corporate  powers  by  something  to  be  done  rn 
futuro,  evidence  must  be  giyen  of  user  under 
the  charter ;  but  such  evidence  is  not  necessary 
in  relation  to  a  corporation  declared  such  by 
statute,  and  which  does  uot  require  ^y  acts  to 
be  performed  to  give  effect  to  its  charts,  ftre 
Department qfNev!  T&rk  v.  Alrjp,  10  Wend.  269. 

87.  In  s  suit  against  a  corporation,  the  de- 
fendants are  not.  entitled  to  Set  aside  the  pro- 
ceedings for  a  variance  between  the  writ  and 
declaration  in  the  cause  of  action,  or  because  the 
venue  is  chfrnsed  in  the  declaiation  from  what 
it  was  in  the^  Uonrt.  Clark  v.  Benton  MmufaO' 
taring  Company,  12  Wend.  218* 

88.  The  directors  of  a  corporate  company, 
against  which  judgment  of  ouster  has  been  pro- 
nounced, ar«  individnally  responsible  for  the 
costs  of  the  proceedioffs,.  although  they  had  no 
direct  agency  in  the  defence  of  the  sirit,  and  the 
payment  of  euch,  costs  may  be  enforced  bv  at- 
tachment. ThePeopkY.BaUouetoL  12^endl 
277. 

89.  Moneyed  corporations  are  not  liable  tobe 
assessed  to  work  on  the  public  highways.  BatJt 
of  Ithaca  v.  AtR^,M2  Wend.  390. 

90.  Where,  by  the  terms  of  the  charter  of  i 
joint  stock  company,  stockholders  are  liable  ia 
their  individual  capacities  for  the  payment  of  sQ 
debts  contracted  by  the  coqnnany  to  the  nominal 
amount  of  stock  held  by  them*  respectively,  a 
party  who  subscribes  for  a  certain  number  of 
shares  of  the  stock  is  liable  for  the  debts  of  the 
company  to  the  nominal  amount  of  the  stock 
subscribed  by  him,  although  he  has  not  paid  ia 
any  part  of  his  subscription,  or  done  any  act 
whatever  as  a  stockholder  of  the  company.  Sfcer 
V.  Cra^viord,  14  Wen^,  20, 

91.  The  Harlaem  Canal  Company  were  net 
confined  in  their  purchases  of  land  to  the  mere 
thread  of  the  .canal;  apd  whether  lawful  or  not 
to  divide  the  excess  of  lands  purchased  by  them 
ainoAg  the  stockholders,  a  stockholder,  when 
sued  by  a  creditor,  cannot  allege  that  or  any 
other  illegality  in  the  act  of  the  company  in  b« 
of  a  recovery  sgainst  himself;  such  illegal  acts 
do  not  ner  ae  work  a  forfeiture,    tbid^ 

92.  The  act  incorporating  the  Mdiawk  and 
Hudson  Bailroud  Company  authoitzes  the  coin^ 
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paoj  by  their  ftgdnts,  ^DTVevdn,  and  engineers, 
to  enter  open  the  lands  of  individuals  for  the 
purpose  oi  making  examinations  snd  surveys,  so 
18  to  determine  &  most  advantageous  route  for 
the  proper  line  or  course  whereon  lo  construct 
their  nilroad  or  ways,  previous  to  acquiring  title 
to  the  lands  required,  or  the  assessment  and  pay* 
lAent  of  damages.  Blood  good  v.  MiMaivk  ^and 
Hudton  Mttilroad  Cknnpanif,  14  Wend,  51, 

93.  So  they  may  enter  in  like  tpanner  pre* 
TioQs  to.  acquiring  the  title  Co  the  land)  or  having 
the  daokages  appraised  and  paying  the  same  for 
the  construction  and  maintenance  of  their  railroad 
or  ways,  and  the  accommodations  requisite  and 
appertuning  to  them.  The  purchase. of  the  land 
cr  the  payment  of  the  appraised  dsmages  is  a 
condition  preeedent  lo  Ihe  vesting  of  the  fee* 
•ifflple  of  the  land  required  for  the  road,  dec.  in 
the  corpoiation;  but  apt  to  their  right  to  enter 
vpoD  for  the  purpose  of  making  surveys,  or  to 
tiieir  right  to  take  possession  of  and  use  it  for 
the  ooostmctbn  and  maintenance  of  their  road. 
Ji/id, 

94.  The  assessment  and  payment  of  damages 
being  a  condition  subsequent  to  the  entry,  not 
pair  for  the  puq>ose  of  surveying  but  of  making 
and  constmctinf^  the  road;  it  toaa  neld^  in  an  action 
of  trespass  against  the  company t^that  it  was  not 
neoessiny  for  the  defendants  in  their  plea  to  al-> 
lude  to  such  assessment  snd  payment.    Ibid. 

95.  R  wa$  furiher  ktld^  if  notwithstanding 
that  the  original  entry  was  lawful,  the  defend- 
ants have  been  ipiil^  of  such  delay,  in  taking 
the  measures  prescribed  by  the  act  to  obtain  title 
to  the  land,  and  to  aseertain  and  pay  the  plain- 
tiff *8  damsffes,  as  to  d^prive  tliem  or  the  benefit 
of  saeb  enSry,  and  render  them  trespassers  ab 
iniii^  tt  was  incumbent  on  the  plaintiff  to  have 
i^lied  to  the  facts  necessary  to  present  that  ques- 
tion. Whether  an  unreasonable  delay  in  paving 
the  plsiotiiTs  damages  would  render  the  defendP 
aats  trespassers  ob  iniius  the  Court  doubted ;  but 
that  the  plaintiff  would  have  an  attkple  remedy 
in  such  a  case,  in  some  form  of  action,  they  had 
noqaestion.    Ibid. 

96.  Tlie  stockholders  of  an  incorporated  com- 
pany ace  not  individually  responsible  for  damages 
occasioned  by  a  bridge  being  out  of  repair,  built 
by  the  company,  although  by  the  terms  of  the 
aet  of  incorporation  an  action  is  given  against 
them  fmr  any  demand  against  the  corporation, 
the  act  contemplating  liability  only  for  demands 
arbing  ^n  eofUraeiu.  Beaei^  v.  Sherman^  14 
Wend.  58, 

97.  The  effect  of  affixing  the  seal  of  a  corpo- 
yation  to  a  contract  is  the  same  as  when  a  seal 
ia  affixed  to  the  contract  of  an  individual ;  it 
rendera  the  instrument  a  specialty.  Clark  v. 
BefOon  Mtnufaeiuring  C^m  15  Wend.  256. 

98.  In  an  action  on  such  note  by  tbe  endorsee 
in  hia  own^  name,  the  defendant  may  object  to 
the  reeovcijr,  notwithstanding  a  plea  of  nan  tat 
fadum  was  put  in,  and  the  plaintiff  has  fully 
aupported  every  material  allegation  in  his  de- 
claration.   Ibid. 

99.  The  trustees  or  agents  of  a  corporation 
nav  enter  into  contracts  under  the  corporate 
•eai  far  the  payment  of  money,  In  Airtheranee 
of  the  business  of  the  corporation ;  it  is  not 
^^^^e%9vj  thej  should  subscribe  their  individual 


names  to  the  eontrccts,  but  their  doing  so  will 
not  vitiate  tiie  corporate  act.    Itfid, 

100.  In  an  action  against  a  corporation  upon  a 
contract  of  its  agents,  the  appointment  of  the 
agents  should  regularly  be  proved  by  the  books 
of  the  corporation ;  but  on  refusal  to  produce 
the  books,  secondary  evidence  may  be  given ) 
such  as  general  reputation  and  the  acts  of  ths 
agents  in  the  charge  and  management  of  the 
property  and  concerns  of  the  corporation.    Ibid* 

101.  In  an  action  by  the  United  States  Bank 
in  this  state^  an  exemplification  of  the  charter 
must  be  produl^rd  to  prove  the  corporation. 
Vhiied  SiaieM  Banky*  Steams^  IS  Wend.  314. 

103.  The  capital  stock  of  an  insurance  com* 
pany  may  be  invested  in  bonds  and  mortgages 
execnted  directly  to  the- company  or  obtained  t)y 
assignment,  where  the  charter  does  not  ex* 
pressly  prescribe  the  mode  of  investment,  but 
implicMlly  gives  the  power  to  invest  In  8tocks« 
Mmm  V.  &Jiford^B  Esctcufor$i  16  Wend.  502. 

108.  Securities  taken  by  such  company  at  a 
place  different  from  that  where,  by  necessary 
intendment,  its  proper  business  should  be  trans* 
acted,  may  be  enforced ;  although  it  be  shown 
that  the  company  has  an  office  for  the  trans- 
action of  business  at  the  place  where  the  securities 
are  taken,  if  there  be  no  proof  that  the  business 
there  carried  on  is  unantnorized.    Ibid, 

104.  Where,  in  the  eUction  of  corporate  offi- 
cers, no  particular  mode  of  proceeding  is  pre- 
scribed by  law,  if  the  wishes  of  the  corporators 
have  been  fully  expressed,  arid  the  election  was 
conducted  in  good  faith,  it  will  not  be  set  aside 
en  account  of  any  informality  in  tbe  manner  of 
conducting  the  same.  Pkimpt  and  others^  v. 
fViekham  and  othera^  1  Paige,  690. 

105.  Whether  at  common  laWf  civil  and  cor- 
porate officers  are  authorised  to  bold  over,  after 
the  expiration  of  the  time  for  which  they  were 
elected,  until  successors  aie  appointed  t  Quare. 
Ibid. 

106.  Where  the  officers  of  a  corporation  are  not 
authorised  to  hold  over,  if  the  corporators,  with- 
out the  presence  of  any  officers,  or  any  act  to 
be  done  on  their  part,  possess  the  power  to  as- 
semble and  choose  officers  to  carry  into  effect  the 
ejects  of  the  incoiporation,  a  neglect  to  choose 
officers  at  the  proper  time  will  not  work  a  dis- 
solution of  Uie  corporation,  but  will  merely  sus- 
pend the  exercise  of  the  powers  of  the  corpora- 
tion until  proper  offioen  are  chosen^    Ibid. 

107.  But  it  the  corporators  have  not  the  nowei 
to  fill  vacancies  without  the  presence  or  theii 
officera,  or  something  to  be  done  by  them  pre- 
paratory  thereto,  snd  sdch  officers  do  not  attend, 
or  neglect  to  do  the  act  requisite  to  the  validity 
of  the  appointment,  or  there  are  no  snch  officers, 
then,  as  the.  powera  of  the  corporation  cannot  be 
revived,  it  is  virtually  dissolved.    Jbid. 

^  108.  Tbe  right  t>f  voting  by  proxy  is  not  a 
general  right,  and  the  party  who  claims  such 
rignt  must  show  a  special  authority  for  that 
purpose*    Ibid. 

109.  In  a  suit  by  or  against  a  corporation, 
one  of  the  corporatora  is  not  so  far  a  party  to 
the  suit  as  to  ie  excused  from  testifying  against 
the  corporation.    Ibid. 

110.  Where  an  act  of  incorporation  is  repeal- 
ed, all  tlie  proper^  and  rights  of  the  corporation 
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become  vested  In  the  directors  then  hi  ofBoe,  or 
in  such  persone  as  by  1«w  hate  the  management 
of  the  business  of  the  corporation,  in  trust 'for 
the  stockholders  and  creoitors,  unless  the  ie» 
pealing  law  proTldes  fbr  the  appointment  of 
other  persons  than  the  ofReers  of  the  eorporation 
as  trustees.  M^Lartn  t«  PetmingUm  mnd  othen^ 
1  Paige,  109. 

111.  Tho  privileges  and  franchises  granted  to 
a  private  corporation  are  vested  rights,  and  can* 
not  be  divested. or  altered  except  with  the  con- 
sent of  the  corporation,  or  by  a  forfeiture  de- 
clared bv  the  proper  tribunal.    Ibid* 

118.  Corporations  cannot  act  aa  trustees  in 
relation  to  anv  matters  in  which  they  have  no 
interest.  -  In  ike  matter  tf  Howt^  I  Paige,  SI 4. 

113.  But  where  property  is  devised  or  granted 
to  a  corporation,  partly  for  .its  own  nse  afid 
|>artly  for  the  use  of  others,  the  right  of  the  cor- 
poration to  take  9nd  hold  the  property  for  its 
own  use  carries  with  it,  as  a  necessary  incident, 
Ihe  power  to  exeoot^  thai  part  of  the  trust  which 
relates  to  others.    Ibid* 

114.  Under  the  act  to  provide  for  the  disso- 
lution of  incorporated  insurance  companies. in 
Ihe  city  of  New  York,  passed  Aprif  6,  1817, 
the  Court  of  Chancery  should  exercise  the  same 
discretionary  power  in  decreeing  a  dissolution 
as  the  Legislature  would  in  case  the  latter  were 
applied  to  by  the  directors  of  the  company  for 
a  repeal  fA  the  charter.  In  ihe  ease  of  ihe  Nia- 
gara Inturance  Cbmpan^  ef  New  Yorkf  1  Paige, 
§58. 

115.  The  Court  is  not  bound  to  decree  a  dis- 
solution of  the  corporation  simply  beoause  a 
majority  of  the  directors  uid  stockholdera  re- 
quest it  to  be  done.    Ibid,  f 

116.  But  where  the  owners  of  a  large  propor- 
tion of  the  stock  find  it  for  their  interest  to  with- 
draw their  capital,  it  will  be  deemed  presump- 
tive evidenee,  that  the  interest  of  the  stockholders 
generally  will  be  promoted  by  ^  dissolution  of 
die  corporation.  .  ibid, 

117.  Where,  by  the  charter  of  an  incorporated 
company,  the  corporation  has  a  lien  upon  the 
stock  of  a  debtor  for  the  payment  of  his  debt, 
stock  which  actually  belonga  to  such  debtor, 
though  it  stands  upon  the  books  of  the  company 
in  the  name  of  a  nctitioua  perspa,  is  subject  to 
the  lien.  S/ebbim  v.  Phionix  Fire  Imuranee 
Company,  8  Psige,  360. 

1 18.  if  the  charter  or  an  authorised  by-law 
of  tho  corporation  urovidea  that  no  transfer  or 
assignment  of  stock  shall  be  valid,  unless  made 
on  the  books  of  the  company,  an  individual  ob- 
taining an  assignment  of  stock  from  the  ap« 
parent  owner,  but  which  assignment  is  not  inti- 
mated on  the  books  of  tho  company,  takes  it 
Subject  to  all  the  equitable  rights  of  the  com- 
pany against  the  real  ownere  thereof.    Ibid. 

1 19.  If  the  officers  of  the  company  knowingly 
permit  stock  to  be  transferred  to  a  mere  nomi- 
nal holder,  and  issue  the  scrip  in  his  name,  so 
as  to  make  him  the  apparent  owner,  it  aeesw, 
that  a  bona  fide  puichoser  of  the  stock  from  such 
apparent  owner,  eyen  without  a  transfer  on  the 
books  of  tire  company,  wUl  be  entitied  to  relief 
against  the  lien  of  the  company  for  a  debt  due 
from  tiie  real  owner.    Ibid. 

120.  Where  » legal  tnmsfeor  of  stoek  can  be 


made  only  upon  the  books  of  the  company,  ft 
peraon  who  cotains  an  assignment  of  sto€«  with- 
out such  a  transfer  obtains  only  an  equitable 
title  to  the  stock,  which  cannot  prevail  against 
a  prior  eooity.    Ibid* 

131.  No  suit  could  have  been'  sustained 
against  the  individual  stockholdera  of  the  Com- 
mercial Inaurence  Company  of  New  York  pre- 
viousLto  the  expiration  of  its  ehftrter  in  January, 
1890,  and  the  statute ''of  liiqitaliona  did  not 
therefore  commence  running  against  such  Stock- 
holdera until  that  time.    ^  Hook  v^  Wkitlaek^ 

3  Paige,  409. 

128.  The  act  of  April,  1814,  aotiiorixififr  the 
discharge  of  an  insolvent  insurance  company 
from  its  debts^  npon  its  making  an  aasignmeot 
of  all  its  property  for  the  benefit  of  its  creditors, 
did  oat  authorise  a  d  Charge  of  the  stockholdera 
from  their  individual  liability  for  the  debts  con- 
tracted by  the  corporation  before  the  pasnng  of 
the  act.    Ibid. 

123.  The  atockholdera  ars  not  liable  for  any 
debts  which  were  barred  by  the  statute  of  limit* 
anons  as  against  the  eonrpany  before  the  expi- 
ration of  its  charter.    Ibid. 

124.  The  natura  of  the  demand  aeainst  th« 
company  makes  no  difiference  aa  to  Uie  length 
of  time  required  to  bar  a  suit  against  the  stock- 
holdera, after  the  ri^t  of  action  against  them 
had  accrued  by  the  diasolntion  of  the  corporai- 
tion.    Ibid, 

125.  The  creditora  of  the  company  had  aeon- 
current  remedy  by  a  suit  at  law,  or  by  a  bill  in 
equity,  to  recover  the  itmoont  doe  from  the  tn- 
dtvidoal  stockholdera  respectively,  under  the 
provisions  of  the  act  of  incorporation ;  and  iir 
analogy  to  the  limitations  of  actions  at  law,  a 
suit  in  this  Court  to  recover  the'  sum  doe  from 
each,  stockholder  must  be  brought  witldn  the 
same  time  as  is  required  at  taw.    Ibid, 

126.  An  act  to  incorponite  the  Utica  -and 
Schenectady  Railroad  Cfompany  did  not  cre- 
ate a  corporation  eo  inetanii  h  became  a  law ;  it 
only  constituted  such  persons  as  shonUfbeeoaie 
fitockholders,  in  the  manner  preacribed  in  the 
act,  a  body  corporate.  And  in  tiie  event  of  an 
excess  of  subscriptions  to  the  stock,  tliera'could 
be  neither  stocklioldera  nor  a  corporation  until 
th^  commiaaionera  had  apporticned  the  stods 
among  the  subscribers.     Walker  v.  JPetcrMwr, 

4  Paige  2^. 

127.  The  commissionen  did  not  hold  tho 
slock,  previous  to  its  distribution  in  the  charac- 
ter of  agents  or  trustees  of  the  corporation;  hot 
in  receiving  subscriptions  and  in  apportioning  the 
stock,  thipy  acted  as  the  olBcera  or  agents  of  ibe 
state ;  ana  if  they  had  neglected  to  open  books 
ibr  subscription,  or  ksd  not  proceeded  to  appor- 
tion  the  stock  as  directed  by  the  tct,  the  Su- 
preme Court  by  %.mandamaM  might  have  com- 
pelled tlM'm  to  dischsrffe  those  duties.    Ibid, 

128.  Whether  the  firat  election  of  direeton 
can  be  held  on  any  other  day  than  that  originally 
appointed  by  the  commissiooera)   Qmmre,  Ibid, 

129.  Upon  ah  apportionment  of  stoek  amew 
tiie  snbscrihera  to  a  Joint  stock  dupontion,  if 
any  part  of  the  atoek  is  apportioocd  to  m  sub* 
serihar  who  is  not  entitled  to  the  samsa  snd 
under  circumatanees  ii^hieh  aiQount  to  a  fraud, 
the  apportionment  is  not  absi^tely  void;  b«t 
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sach  sabaeriben  will  in  equity  be  deemed  to  hold 
the  stock  in  tnist,  or  for  the  benefit  of  some  or 
all  of  tlie  other  subscribers  who  did  not  receiTe 
stociL  to  the  extent  of  their  eubscriptione.   Ibid. 

130.  Baeeou^ikdX  a  subscriber  tor  stock  who 
Tolantarily  receives  bapk  his  deposit  irom  the 
coaimissioners  of  apportionment,  thereby  waives 
his  right  to  question  the  correctness  of  the 
distribution  among  the  subscribers  for  such 
stock.    Ibid. 

131.  Where  the  eommitoioners  of  apportion* 
meat  of  a  Joint  stock  corporation  are  authorized, 
in  case  of  an  excess  of  subscriptions  to  the 
stock,  to  ^portion  .4he  same  among  the  sub- 
leribers  In  such  manner  as  the  Commissioners 
shall  deem  most  advantageeus  to  the  interests 
of  the  corporation,  it  is  not  necessary  that  they 
should  eive  to  each  subscriber  a  part  of  the 
stock;  .but  the  whole  may  be  apportioned  .to  a 
part  of  the  subscribers,  to  the  exclusion  of  the 
others,  if  a  majority  of  the  commissioners  deem 
snch  a  distribution  of  the  stock  to  be  most  ad- 
vantageous to  the  corporation.    Ibid. 

133.  Where  a  distribution  or  apportionment 
is  to  be  made  between  or  among  a  number 
of  persons  ot  a  class  of  individuals,  and  no 
dlseretioD  is  rested  in  those  trho  are  to  execute 
the  power  of  making  the  distribution^  each 
individual  of  the  whole  number  or  class  of 
pcraoos  named  is  entitled  to  an  equal  share. 
Jbid. 

133.  But  where  the  designation  of  a  class 
or  number  of  persons  is  merely  for  the  pur- 
pose of  ]K>intiiiff  out  thpse  from  whom  the 
selection  is  to  be  made,  and  this  person  in- 
trostad  with  Uie  power  of  distribution  is  vested 
with  a  discretionarv  right  of  distributing  among 
the  individuals  of  that  class  of  persons  as  he 
shall  think  proper,  he  may  allot  the  whole  fund 
or  property  to  one  or  more  of  the  class,  to  the 
exelBsion  of  the  others.    Ibid, 

134.  By  the  settled  practice  in  this  state, 
commissioners  •appointea  In  an  act  of  incorpo- 
ration of  a  Joint  stock  company  to  receive 
subscriptions,  smd  to  apportion  the  stock  in 
case  of  an  excess  of  subscriptions,  may  them- 
ielves  beoocne  subscribers,  and  may  apportion 
a  part  of  the  stock  to'themselves.    Ibid, 

135.  Whete  the  commissionefs  are  directed 
to  distribute  ^  stock  of  a  corporation  among 
the  sttbseribers  thereto  in  4uch  manner  as  they 
»hall  deem  most  beneficial  to  the  interests  of 
the  corporatibn,  it  is  a  fraud  upon  the  commis- 
noneis  and  upon  the  law,  for  a  person  to  sub- 
scribe for  s^ocjc  in  his  own  name,  under  a  secret 
agreement  to  bold  it  in  trust  for  another,  if 
itock  should  be  apportioned  to  him  under  such 
lubscriptioQ  with  the  intention  of  deceiving 
and  misleading  the  eommissionefrs  in  the  distn- 
btttioQ  of  die  stock  of  the  oompanv.    Ibid, 

13C  Such  a  trust  being  illegal  and  void,  the 
stock  apportioiied  to  Jhe  nominal  subscriber 
would  as  between  the  parties  to  the  ihrad^jlent 
subscriptioa  be  absolotely  vested  in  him ;  and 
to  reach  it  by  a  snii  in  Chsoeeiy  for  the  benefit 
of  other  bona  JUe  subscribers,  the  bill  most  be 
filed  agaiiist  the  subsoriber  in  whose  ■ame  it 
stands*    Ibid. 

137.  The  usual  datne  in  an  act  of  ineorpo- 
latlon  dedaring  the  stock  of  the  company  fet* 


sonal  estate,  does  not  change  the  character  of 
the  property  which  is  held  by  the  company  in 
ite  corporate  capacity.  MiAawk  and  Hudaon 
Railroad  Company  v.  CiuUt  4  Paige,  385. 

133.  Where  aU  the  property  and  effects  of 
an  incorporated  maaufectunng  society,  together 
with  its  charter,  were  sold  by  the  trustees  and 
stockholders  of  the  company,  and  purchased 
by  three  copartners  with  their  copartnership 
funds,  who  elected  theipselves  trustees  of  the 
corporation ;  held,  that  the  corporation  was  not 
dissolved,  and  that  the  legal  title  to  the  real  and 
personal  property  was  still  in  the  corporation  for 
the  benefit  of  the  copartners,  and  that  the  stock 
of  the  corporation  was  copartnership  property, 
and  distrioutable  as  such.     fVilde  j.Jenkins^ 

4  Paige,  481. 

139.  What  shall  be  considered  as  notice  to 
a  corporation  is  not  settled;  but  under  some 
circumstances,  it  f^ems,  that  notice  to  a  director 
ought  to  charge  the  corporation,  as  where  the 
director  acto  as  the  agent  of  the  corporation. 
FuUan  Bank  v.  Benediel,  I  Halt,  48»). 

140.  A  j>reti<26n/ (^  an  incorporated  company 
cannot  borrow  money  in  the  name  of  the  com-* 
pan]^,  and  pledge  its  responsibility,  unless  au« 
thorized  by  the  charter  or  the  company,  or  by  a 
resolution  or  by-law  of  the  directors.  I^e  and 
Fire  Imuranu  Company  v.  Meckandes*  Firt  In- 
Murance  Company  of  New  York,  7  Wend.  31. 

141.  A  corporation  authorised  to  lend  money 
only  on  bond  and  mortgage  cannot  recover  money 
knt  bv  the  corporation,  except  a  bond  and  mort- 
gage be  taken  for  its  repayment ;  eveij  other 
security,  as  well  aa  the  contraci  itself,  is  void, 
and  not  the  basis  of  an  action.    Ibid, 

142.  If  the  officers  of  a  company  to  whom 
the  business  of  making  loana  appropriately  be- 
longs make  an  Ulegal  loan,,  the  company  is 
boiukd  by  their  act.    Ibid, 

n.  BJtHgioue  9oeitiie9, 

143.  An  order  of  the  chancellor  is  not  neces- 
sary to  warrant  a  sale  by  a  religious  incorpora- 
tion of  pews  in  their  church;  the  case  not 
being  within  the  eleventh  section  of  the  act  re- 
lative to  religious  societies..  (3  R^  L.  46.)  That 
respects  absolhte  sales  only.    FreUgh  v.  Ftaitf 

5  Cow.  494. 

144.  The  interest  m  a  church  pew  is  limited 
and  usufructoary  merely.    Ibid, 

145.  la  an  action  by  the  trustees  of  a  reli- 
gious society  regularly  incorporated  unuer  the 
act  of  1813,  (9  R.  L.  319.  314.}  the  defendant 
cannot  show  that  they  have  forfeited  their  cor- 
porate rights  by  mis-user  or  non-user.  The 
forfeiture  can  be  taken  advantage  of  in  no  other 
way  than  by  a  suit  in  behalf  of  the  people. 
Femon  Soeiety  v.  HilU^  6  Cow.  93. 

146.  And  Ull  it  has  been  judiciallv  declared 
in  this  form,  individuals  cannot  avail  themselves 
of  iL    Ibid, 

147.  A  religious  incorporation  stands,  in  this 
respect,  on  the  same  footing  with  any  other  in- 
ooiperation.    Ibid. 

148.  The  trustees  defade.oi  a  religious  so- 
eietjr,  thoagh  they  were  irregulariy  elected,  yet 
are  in  eoi^re  ^gkii^  and  their  proceedings  are 
valid  till  they  are  ousted  by  judgment  at  the 
suit  of  the  people*    Ibid* 


COSTS. 


1 49.  In  a  suit  by  a  reKgiouM  eorporaUon  found- 
ed on  a  conveynncej  it  is  not  neeeasary  to  aver 
a  capaci^  in  the  corporation  to  take.  Rtfotrntd 
Dutch  Citureh  ▼.  Feeder,  4  Wend.  414. 

160.  Previona  to  the  rerised  statutes,  a  pecu- 
niary legacy  to  a  corporation,  payable  out  of  the 
proceeds  of  real  estate  which  the  executors 
were  directed  to  sell,  was  yalid,  although  the 
corporation  was  not  au^orized  by  its  charter 
to  take  real  estate  by  devise.  Theohgieal  St- 
minary  ^JkAam  v.  Child,  4  Paige,  419. 

151.  Whether  such  a  lesacy  is  valid  under 
the  provisions  of  the  revised  statutes  1  Qu»re, 
Ibid. 

152.  Since  the  revised  statutes,  a  devise  of 
real  property  in  trust  for  a  corporation  is  void, 
unless  such  corporation  is  expressly  authorized 
by  its  charter,'  or  by  statute,  to  take  by  devise. 
Ibid. 

153.  Where  there  has  been  a  body  corporate 
de  faefo  for  a  considerable  period  of  time,  claim- 
ing at  least  to  be  such,  and  holdinff  and  enjoy- 
ing property  as  a  corporation,  it  will  be  presumed 
that  every  mere  formal  requisite  to  the  due 
creation  of  the  corporation  has  been  complied 
with.    Jll  Saints*  Church  v.ZowY/,1  Hall,  191. 

154.  Where  a  person  undertakes  to  enter 
into  a  contract  with  a  corporation  in  their  cor- 
porate name,  and  accepts  an  official  appoint- 
ment under  them,  he  thereby  admits  them  to  be 
duly  constituted  a  body  politic  and 'corporate 
under  such  name,  and  cannot  aderwaras  .set 
up,  by  way  of  defence,  that  no  such  corporaUon 
ever  existed,  but  is  concluded  by  his  admission. 
/AtU  .  ' 

155.  Where  the  trustees  of  a  religious  incor- 
poration bring  a  suit  colore  (ffieii^  the  defendant 
cannot  object  to  their  right  of  recovery,  upon 
the  ground  tha,t  they  are  not  trustees,  without 
showing  that  proceedings  have  been  instituted 
against  them  by  the  government,  and  carried  on 
to  ajudeinent  of  ouster.    Ibid. 

156.  Being  trustees  difhcto,  all  their  proceed- 
ings are  valid  until  they  are  ousted  by  a  judg- 
ment at  the  suit  of  the  people,  and  no  advantage 
can  be  taken  of  any  non-user  or  ipis-user  on  the 
part  of  the  corporation  by  any  defendant  in  any 
collateral  action.    Ibid^ 

157.  A  fund  created  by  a  religious  society 
for  the  instruction  and  education  of  children  in 
the  faith  and  doctrines  of  the  society,  as  pro- 
fessed at  the  time  of  the  creation  of  the  fund, 
cannot  be  divested  from  its  origiital'  object  and 
destination ;  if  a  diversion  be  made  or  attempted, 
a  Court  of  equity  will  interpose  and  correct 
the  procedure.    F\eld  v.  Field,  9  Wend.  394.  • 

158.  Btrt  a  Court  of  law  cannot  interfere ;  the 
onlv  inquiry  at  law  is,  whether  the  fund  remains 
under  the  control  of  agents  duly  appointed,  ac- 
cording to  the  laws  and  usages  of  the  society ; 
and  accordingly  evidence  will  not  bd  received 
showing  that  a  portion  of  the  society,  who  have 
obtained  the  control  6f  the  fund,  havd  abandoned 
the  faith  and  doctriaes  of  the  society.    Ibid. 

159.  Even  a  Court  of  equity  does  not  at- 
tempt to  enforce  the  peculiar  fUth  or  doctrines, 
of  either  party,  where  there  is  a  schism  *|n 
a  religious  society,  though  their  existence  and 
nature  may  incidentalljy  be  involved  in  an  in- 
nniry  relative  to  the  nghts  of  pipperty  belongs 


ing  to  such  society;  all  it  does  is  to  enforce  the 
observance  and  execution  of  an  ascertained  tnist. 
Ibid. 

160.  Where,  according  to  the  laws  and  usa^ 
of  a  society,  their  ineetings  for  Uie  tramaction 
of  business  are  opened  by  a  presiding  officer, 
who  holds  his  office  for  a  fixed  terra,  and  no 
meeting  is  considered  duly  organised  unless 
m>ened  by  him,  and  such  t>fficte  is  prevented  by 
the  violence  of  members  of  the  association  from 
dischar^ng  his  duty  at  the  accnstome4  place 
of  meeting,  he^and  such  of  the  society  as  think 
proper  to  afecompany- hini  may  retire  te  -seme 
convenient  place  adjacent,  and  there  open  the 
meeting ;  and  their  acts  and  doings  will  oe  obli- 
gatory upon  the  society,  althcugh  those  who 
Oius  withdraw  are  a  minority  of  the  members 
of  the  society ;  it  being  a  principle  of  the  com- 
mon law,  that  where  a  society  is  ccmpoeed  of 
an  indefinite  number  of  persons,  a  majority  of 
those  who  appear  at  a  regular  meeting  oi  the 
society  constitute  a  body  competent  to  transact 
business.    Ibid.. 

161.  W*here,  according  to  the  established 
usages  of  a  society,  no  question  whatever  arising 
at  any  ef  its  meetings  for  ccnsideTation  is  de- 
cided by  a  maiority  of  voices,  but^is  determined 
by  the  presiding  officer  for  the  time  being,  a 
majority  of  such  society  have  not  the  power  to 
displace  their  presiding  officer,  whose  term  of 
office  has  not  expired,  and  appoini-  another  in 
his  stead ;  in  ease  of  the  absence  <^  such  pre- 
siding officer,  or  of  his  inoompetency  to  perform 
the  duties  of  his  office,  such  new  anpomtment 
miby  be  made,  but  not  oth^wise.    Ibtd. 

169.  A  member  of  a  society  having  an  inte- 
rest in  a  fund  belonging  to  it,  called  as  a  witness 
by  a  party  sued  fbr  a  debt  owing  to  such  fund, 
is  competent  to  testify,  that  he,  ta  the  authorised 
agent  of  the  societVi  reeoivcd  payment  of  the 
debt  claimed.    Ibid. 


COSTS. 

I.  (a)  When  and  agathd  u^m  eo9t$  are  re- 
eoverabkf  (b)  When  coete  ore  nei  neeo- 

II.  When  the  plaint^  thall  hute  full  eotb  or 
not  A  (a)  When  the  pldinfiff^  reeooering 
iS50  dollars^  or  leu,  thall  haoe  Grmmat^ 
Pleat  codi  only;  (b^  When  fhe phn»- 
tfffy  ruovering  50  dolUtrtf  or  ktt,  ikaH 
pay  code  f  and  Aohen  the  oMta  may  be 
set  6ff  agatnet  the  plaintiffs  verifeli 
(c)  When  the  plaintiff  recovers  S$  tfa/- 
iars,  or  less;  \d)  Costs  in  an  action 
against  an  attorney  ^ 

ni.  C0M9  in  poriieular  aetionsf  fa)  In  trmpassi 
(b)  In  actions  in  tvhieh  the  Htl^  to  lands 
comes  tfi  qitestion ;  (c)  Osrtijkate  of  the 
judge  to  entitle  to  costs. 

IV.  IhubU  and  treble  costs. 
V.  Awfi  (fa  former  action. 

VI.  Cbsff  >on  interloeutory  proeeedinfft. 

Vll.  Security  for  costs,  %Aen  re^ir^aadtiJien 
to  be  paid  by  the  attorney  for  w^sti  tf 
such  sec!UTity% 
YTU^  Ooite  h$  error,  ,.         - 


COSTS. 


IX.  Thxation  tf  eosfs.-  (a)  What  eharga  are 
taxable ;  (b)  Noiiee  rf  iaxaiion  (f  eoiis, 

I.  (a)  Wken  and  agtnnU  whom  tods  art  reof 

verable, 

1.  In  auuntpsU  and  plea  of  the  general  issoe, 
with  a  discharge,  uivder  the  act  to  abolish  im- 
prisonment for  debt,  &e.,  issue  and  trial  on  both 
pleas,  Terdict  for  plaintiir  on  the  first,  and  for 
defendant  on  the  second  plea,  judgment  was 
ordered  for  the .  defendant  for  the  costs  of  the 
second  plea  and  t^ing  the  issue  thereon,  ^er- 
main  r.  Dakin^  I  Cow:  SOT. 

2.  In  an  action  for- a  libel  brought  in  this 
Court,  the  plaintiff  is  entitled  to  reooyer  full 
costs,  though  hi9  rerdict  be  leas  than  $50. 
Htfr.  ffuiekinaon,  1  Cow.  415. 

3.  AVhere  an  action,  is  commenced  against 
serertd  d^endants  jointly,  and  a  nolle  prosequi 
entered  as  to  one,  he  is  not  entitled  to  costs  as 
of  course;  as  where  one  defendant  pleads  in- 
faocj/and  a  n^Ueprouqui  is  entered  as  to  him 
npon  the  triaL     E^  parte  Nebouj  I  Cow.  417. 

4.  And  where  a  Court  of  Common  Tleas  re- 
fosed  costs  to  a  defendant  under  these  circum- 
stances, this  Court  refused  tQ  inteifere  by  man- 
damus.    Ibid,  * 

5.  The  judgment  on  a  report  of  referees  upon  a 
bond  eonmtioned  to  pay  money  and  perform  core- 
aants,  thouflh  reduced  by  8etK>ff  to  three  dollars, 
should  be  for  the  penalty,  as  a  security  for  fur- 
ther breaches;  and  the  plaintiff  shall  hare  costs 
ao^ordiag  to  the  amount  qf  the  penalty.  Other- 
wise wher^  the  condition  is  for  the  payment  of 
money  only.    Alend&tfr,  Stickle^  2  Cow.  419. 

6.^  An  assignee  of  a  chose  in  action,  on  which 
a  soit  is  prosecuted  for  his  ben^t,  on  judgment 
for  the  defendant,  is  liable  for  the  costs,  fraring 
T.  Barti^  %  Cow;  460. 

7.  Assanlt  and  battery  On  habeoB  eorvus  from 
the  Common  Pleas.  First  rerdict  for  tne  plain- 
tiff $^,  new -trial,  with  costs,  to  abide  the 
event,  &c.  Second  verdict  for  the  defendant ; 
held^  that  ^e  defendant  should  recover  his  costs 
on  both  trials.     CkimeuY.  Rider,  2  Cow.  617. 

8.  In  the  Court  of  Common  Pleas  of  the  city 
of  New  York,'  the  nlaintiff  has  costs,  though  he 
Ti'eorer  less  than  $50,  if  his  recovery  exceed 
$'25;  and  this  though  the  action  might  have 
ht'di  brought  before  a  justice  of  tfie  peace. 
ran  Leur  T.  XSn^^  3  Cow.  375.' 

9.  The  plaintiff  taking  the  benefit  of  the  in- 
solrent  act  pending  the  suit,  is  no  cause  for 
staying  the  proceedings  till  security  for  costs 
filed,  if  his  assignees  are  within  ^e  jurisdiction 
of  the  Court.  Sthookreft  r.  Lathrop,  5  Cow.  17. . 

10.  1*0  bring  a  party  into  contempt  for  non- 
payment of  costs,  the  rule  should  be  entered  ex^ 
prosify  directing  him  to  pay  costs.  Anonymowy 
4  Cow.  357. 

I I.  Where  a  cause  goes  off  at  the  Circuit  be- 
cause the  plaintiff  is  not  ready,  he  cannot  reco- 
ver the  costs  of  that  Circuit,  though  he  finally 
succeed  in  the  cause.  Jackson  v.  Breese^  6  Cow. 
4-2. 

12.  la  an  action  on  a  penal  bond*  or  of  debt 
on  the  penalty.  In  articles  of  agreement,  the 
judgment  is  proper  for  the  penalty  in  all  cases, 
except  where  tns  aom  Is  reduced  by  setoff 

Vol.  m.  SO 


under  the  statute,  (1  R.  L.  515,  16.)    Baroey 
V.  Bardwell,  6  Cow.  57. 

13.  The  party  prevailing  on  the  whole  record 
is  alone  entitled  to  costs.  WilHams  ads.  Wright^ 
I  Wend.  277.  ' 

1 4 .  If  there  be  two  county,  and  an  issue  of  law 
be  joined  on  one,  and  an  issue  of  fact  on  the 
other',  if  the  defendant  succeed  upon  the  demur- 
rer, and  the  plaintiff  upon  the  issue  in  fact,  the 
plaintiff  shall  have  his  costs  on  the  issue  in  fact, 
out  the  defendant  shall  net  have  his  coats  on 
the  is$ue  m  law.    Ibid*  -  . 

1 5.  Wherean  eight  day  notice  of  trial  is  coun- 
termanded, though  six  daya  before  trial,  the 

Slaintiff  will  be  ordered  to  pay  such  costs  as  the 
efendant  has  been  aubjected  to  in  consequence 
of  the  notice.  Bosiwiek  2A8^Mungerj  I  Wend.  97. 
"15*.  A  person  Against  whom  proceedings 
have  l>een  institutedas  an  abaconoing  debtor, 
appeariojr  and  giving  ihe  security  required  by 
stafutei  IS  not  chargeable  with  the  costs  of  the 
proceedings.    In  re  Sehurenran^  2  Wend.  285. 

lt>.  ^here  proceedings  in  a  cause  are  set 
aside  on  payment  of  costs,  the  party  is  not 
bound  V)  pay  the  costs,  unless  a  taxed  bill  is 
presented,  ^therlandr.  Shj^ld,  2 Wend.  293. 

17.  A  plaintiff  who  sues  the  maker  of  a  note 
and  a  ffuarantor  of  the  same  is  entitled  to  full  costs 
in  ea<3i  suit.    Meeih  v.  Churchill,  2  Wend.  630. 

18.  In  an  action  of  replevin,  afler  a  distress  for 
rent,  where  several  issues  have  been  joined,  each 
party  shall  be  allowed  the  costs  on  those  found 
in  hie  favour.  VTrighl  v.  Williams,  2  Wend.  633. 

19.  On  j  udgmen t  upon  demurrer  for  the  avow- 
ant or  peraon  making  cognisance  for  rent,  there 
should  regularly  be  an  award  ofa  writ  of  in- 
quiry, to  ascertain  the  value  of  the  distriess.  The 
omission,  however,  will  be  remedied,  by  a  rule 
nunc  pro  tune,  granted  on  payment  of  costs.  Ibid, 

20.  A  puty  resisting  a  mandamus  in  this 
Court,  by  requiring  the  relators  to  plead  ordemur, 
and  subsequently  joining  in  demurrer,  is  liable 
to  the  costs  of  the  demurrerron  judgmei)t  heing 
rendered  in  favour  of  the  relators.  The  People 
T.  Onondaga  Common  Pleasy  3  Wend.  304. 

21.  Where  a  plaintiff  pays  costs  to  a  defend- 
tot  for  not  proceeding  to  trial  at  a  Circuit 
Court  pursuant  to  notice,  the  defendant  cannot 
be  afterwards  charged  with  the  plaintiff^s  costs 
of  that  Circuit,  though  the  plaintiff  subsequently 
obtains  a  verdict  Linacte  v.  LuSh,  3  Wend.  305. 

22.  In  an.action  of  false  imprisonment  against 
four  defendants,  where  one  of  them  is,  on  the 
trial  of  the  cause,  acquitted  by  the  verdict,  he  is 
entitled  to  recover  costd  a^nst  the  plaintiff, 
althouffh  he  joined  in  pleadmg  with  one  of  the 
other  defendants  against  whom  a  verdict  is  ren- 
dered. Griswold  v.  Sedgwick  et  al.  3  Wend.  326. 

23.  So  judgment  having  been  rendered  on  de- 
murrer in  favo^ur  of  the  defendant  who  was  ac- 
quitted at  the  trial,' and  of  anotiier  against  whom 
a  verdict  was  found  on  the  plea  of  not  ffuilty, 
the  plea  put  in  by  them  going  to  the  whole  de- 
claration having  been  adjudged  good;  it  was 
held,  that  such  two  defendants  were  entitled  to 
their  full  costs  of  the  trial,  as  well  as  of  the  de- 
murrer ;  a  single  bill  of  costs,  however,  being 
allowed  to  b<!UUi  such  defendants.    Ibid. 

24.  In  an  action  of  slander  of  title,  the  plain- 
tiff is  entitled  to  full  costs,  though  the  recov^- 


234 


COSTS. 


be  f(^  less  than  #50.     Goodrieh  y.  Stewart^  3 
Wend.  439. 

S&.  In  an  action  for  treapass  on  landa  and 
carrying  away  timber,  eommenced  preTioaslyy 
but  determined  8ub8eq;uently  to  the  reviaed  Tawa 
going  into  effect,  the  plaintiff}  though  entitled' 
to  judgmeiit  foic  treble  the  amount  found  fay  the 
jury,  can  recoTer  single  costs  only.  Shmih  t. 
Cu^ert,  5  Wend«  81. 

86.  Where  an  action  of  debt  oirbond  ia  pro- 
secuted in  this  Court,  and  the  penalty  exceeds' 
#50,  but  the  condition  is.  for  a  sum  not  exceed- 
ing #50,  the  plaintiff  is  not  eatitied  to  co6t»,  if 
before  judgment  the  defendant  pays  or  tenders 
the  amount  actuaHy  due,  according  to  the  con- 
dition of  the  bond.  ire//fT;Jfce<0r,5Wend.l33. 

27.  bne  of  scTieral  defendants  may  apply  for 
Costa  against  a  plaintiff  for  not  tiyin^  hia  ^sanse 
purauant  to  notice,  on  showing,  the  assent  of 
bis  co-defentoita  for  him  to  appl^  separately, 
or  their  refusal  to  iraite  with  him  m  the  appli- 
cation.   Hari  V.  Wbod^  6  Wend.  558. 

2S.<  A  party  fta  Interest  la  a  suit,  prosecuting  in 
the  name  of  another,  win,  on  the  application  of  such 
nonunsl  pu$y,  or  party  to  the  racorti,  bs  directed  by 
rule  of  Court  to  pay  the  eosks  aiyudged  fti  the  suit 
afainst  the  paity  to  the  zSiDOfd.  Ct^vard.  t.  Olwer, 
7  Wend.  497.  ^ 

S9.  An  appellant  ftom  a  justice's  Judrnent  is  not 
entitled  to  eosts,  unless  the  veidiet  for  the  appellee 
in  the  Common  Pleak  to  910  or  more,  letM  than  the 
▼erdict  or  judfcment  belbre  the  justice,  exclusiTe  of  the 
costs  in  the  Justice's  Court  The  People  ▼.  Herkimer 
Common  PUat^  7  Wend.  609. 

29*.  A  party  lellered  on  payment  of  eosts  has  the 
aame  time  after  a  demand  of  a  taxed  bill  to  pay  the 
ooirts,  which  he  had  at  the  time  of  such  demand. 
Gilbert  y  Manchester  Iron  Mmttfactwitng  Company, 
7  Wend.  532. 

29t.  Where  a  defendant  pavs  ^  costs  of  a  suit  to 
the  plaintilT.  although  inlbroiea  by  a  counsellor'of  the 
Court  thatthe  plaintiff  is  not  Sutborixed  to  receive  the 
same,  the  attorneys  for  the  plsintiffwill  he  permitted 
to  collect  sacb  costs,  notwithstanding  the  payihent 
T»t  Broeek  ▼.  De  WitU  10  Wend.  617. 

30.  In  a  suit  on  a  joint  and  several  bond  a|niinat 
several  defendants,  who  defend  separately,  if  the 
plaintiff  settles  the  suit  with  one  or  more  of  the  de- 
fendants without  the  concurrence  of  the  otbeia,  he  is 
liable  to  such  others  Ibr  the  costs  of  the  defence;  and 
a  rule  will  be  granted  that  he  pay  such  costs,  unless 
he  proceed  to  the  trial  of  the  issues  joined  with  such 
defendants,  or  consent  to  judgment  of  discontinuance 
with  costs.    Clark  v.  Wood,  9  Wend.  435. 

St.  On  a  common  law  certiorari,  the  plaintiflT.  al- 
though soecetoftil,  don  not  recover  costs.  MiUa  v. 
New  York  Common  Pteae,  10  Wend.  557. 

33.  Althottgh  the  accounts  exhibited  on  a 
trial  exce^  l|400,  atill  a  plaintiff  who  recovers 
less  than  $50  is  not  entitied  to  costs,  where 
the  evidence  adduced  by  the  defendant  proves 
payment  specifically  made  on  a  contract  be- 
tween him  and  the  plaintiff,  and  nOt  an  account 
valid,  as  a  setK>ff.  MaUeeon  v.  StoomfieU- 10 
Wend.  555. 

33.  A  plaintiff  recovering  leas  than  $50  in 
a  Court  of  record  is  not  entitled  to  recover 
costs,  though  his  claim,  as  established  at  the 
trial,  exceed  $200,  if  it  be  reduced  by  pay- 
ments ;  if  reduced  by  set-offs,  he  is  entitled  to 
costs.  Mlk  V.  New  York  Common  Floas^  10 
Wend,  in  note,  557. 

34.  Nor  is  a  plaintiff  entitled  to  costs  on  tiie 

Sound  that  the  demands  exceed  $400,  unless 
e  demands  in  diapute,  and  establiahed  on  the 
trial,  exceed  that  aura ;  payments  made  are  not 
debt  demands  or  accouxtts  within  the  meaning 
of  the  statute,    IbicL 


35.  A  psrty,  not  an  attorney,  conducting  a 
suit  or  defence  inperaon^  is  not  entitied  to  costs. 
Where,  however,  an  order  to  show  cause  is  in 
fact  obtained  by  an  attorney^  and  served;  costs 
aie  recbverable^  although  the  hame  of  tiie  attor- 
ney^doea  not  appear  in  the  proceedings.  Stewart 
r.  .New  York  Common  Pleas^  10  Wend.  598. 

36.  Cuets  may  be  awarded  upon  the  granting 
of  a  peremptory  mandamus^  although  no  retom 
has  been  made  to  the  alternative  maiNiamtis, 
and  without  the  appearance  of  the  party  to  be 
affected  by  the  piDceeding.  The  Feopie  v. 
Otumdaea  Common  Pltae^  lb  Wend.  597,. 

.  37.  A  party  in  interest,  althougb  not  the 
party  upon  -the  record,  4s  liable  to  coata  as 
well  thoae  made  before  as.  after  the  accruing 
of  his  interest.  Jordan  v.  Sherwood^  10*  Wen£ 
622. 

38.  Where  akap^ieal  was  prosecuted  from  a 
justice's  judsment  in  1820,  and  the  cause  was 
not  tried  in  the  Common  Pleaa  until  after  the 
revised  statutes  went  into  effect;  U  woe  heU^ 
that  the  plaintiff,  thbugh  successful,  vras  not 
entitied  to  recover  costs  exceeding  seven  dol- 
lara  and  disbursements.  Dean  etoLr^  Gridiev<, 
U  Wend.  16T. 

39.  Where  the  same  cause  had  been  carried 
up  to  this  Court  by  writ  of  error,  and  the  judgr>- 
ment  of  the  Conunon  Pleas  nonsuiting  the 
plaintiff  reveraed,  and  a  venire  denovQ  awarded, 
with  a  direction  that  the  costs  of  this  Court 
should  abide  the  event  of.  the  suit  in  the  Com- 
mon Pleas ;  it  was  heldj  that  the  plaintiff  was 
entitied  to  tax  a  full  bill. of  coats  of  this  Court, 
notwithstanding  the  limitation  to  the  amount  of 
costa  in  the  Common  Pleas.    IbifL 

40.  A  plaintiff  who  discontinues  his  suit 
after  the  defendant  has  retained  an  attorney, 
though  before  receiving  notice  of  retainer,  is 
bound  to  pay  c6st8.  Bobineon  tt  oL  v.  jfbvibr, 
12  Wend.  191. 

41.  Where  a  eognotit  is  given  afler  nolioe  of 
executing  a  writ  of  inquiry,  the  plaintiff  js  a»- 
titied  to  recover  no  more  costs  than  if  the  writ 
of  inquiry  had  been  executed.  Sloai  et  oLt^ 
Jiilen,  12  Wend.  192. 

42.  Where  a  party,  in  person,  sues  out  a 
certiorari,  and  reverses  a  justice's  judgment,  he 
is  not  entitied  ^  any  costs  besides  disburse- 
ments. No  allowances  can  be  made  even  for 
aervices  actually  rendered  by  an  attorney,  unless 
he  assumed  the  responsibility  of  acting  as  ai- 
tomey  in  the  case.  The  People  v.  SteJoen  €b»- 
moh  Pleas^  12  Wend.  9d0. 

43.  Where  four  defendants  in  an  action  of 
ejectment  unite  in  the  plea  of  the  general  msvc, 
and  three  of  them  are  acquitted,  the  defendants 
acquitted  are  entitled  to  n  full  bill  of  oostSr  not- 
withstanding that  the  services  rendered  and 
expenditures  incurred  in  th^ir  defence  were 
also  rendered  and  incurred  for  the  other  defend- 
ant, against  whon^  there  was  a  verdict.  Bet 
the  acquitted  defendants  cannot  make  up  n 
aeparate  record  for  theiiK costs;  they  must  apply 
to  the  plaintiff  to.  have  a  judgment  for  costs  ui 
their  ravbor  incoiporated  with  the  plaintifT^a 
recofd.  Catdleld  et  al,  i.-  Gaylord  at  aL  Id 
Wend.  236. 

44.  Where,  an  inquest  is  taken,  end  the  de- 
fendant let  id  to  plead  on  payment  of  eostSt  tike 


COSTS. 
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judgment  entered  on  the  inquest  to  9Uind  as 
security,  the  defendant  must  pay  all  the  costs 
which  have  ac<iraed  from  the  entry  of  the  de- 
huh  to  the  granting  of  the  rule  letting  him  in 
to  defend.  Undtnoood  y.  Brower^  12  Wend. 
2C7. 

45.  TrVhere  the  claim  of  a  plaintifi*|  esti^ 
lished  at  the  trial,  exceeds  8200,  and  the  sum 
is  reduced  by  set-ofisyhe  is  entitled  to  costs  no^ 
withstanding  he  recovers  less  than  ^0.  Parktr 
V.  iZa(/fi#,  U  Wend.  68. 

46.  The  party  in  interest  defending  a  $.uit  in 
the  name  of  another  will  be  ordered  to  pay  the 
costs  of  the  suit.  Jaekso9  v.  Fan  Antujm^.  \ 
Wend.  395. 

(b)  When  cotU  art  not  retQMorabkm 

47.  In  an  action'  arising  ex  eanlraeiu  against 
several  defendants,  spme  of  whom  Sacceed,  and 
others  have  a  verdict  against  tbem^.the  former 
are  not  entitled  to  costs.  Jivery  v.  CWwiM,  3 
Cow.  3^. 

ASa  The  plalntiflr  can  in  no  case  hav«  costs 
ia  a  snit  otiginally  brought  .in  fhe.  Suprejne 
Court,  in  an  action,  of  asaunmit^  unless  oe  •!«- 
eover  more  than  850.  HamM  v.  HarU  4  Cow. 
896.  ..       ,  :   • 

49..  He  damiot  have  costs,  though  *  the  ac^ 
counts  of  both  parties  exceed  tMOO. .  Jhid, ' 

50.  To  entitle  him  in-  such  .case  io  costs,  he 
should  sue  in. the  Common  Pleas.    Ibid* 

51.  Gbe  who  sues  At  anUre  'drmtf  in-  good 
faith,  thoi^^  without  proper  -grounds,,  mtrf  dis- 
eontioue  without  costs^  Ruder  \.  StJeu^  A 
Cow.648.   .  ■-         •^        -.     "■ 

5^  E.g*  the  aasignee  of  aft- insolyeat  debtor. 
Ihid,  ..  .    .      . '  '  '  . 

53.  The  plaintiff  jni^,  in  aeaumdt^  di4(K>B- 
time  without 'coats,  where  the  defendant,  after 
suit  broui^t,*  is  disehar^^ed  under  the  insolvent 
set,  thou^  the  latter  stipulate  not  to  Hvatl  him-> 
self  of  his  discharge  as  a  defence  in  the  suit. 
UonqfweU  v.  Bume^  8  Cow.  ^S^. 

54.  Where  a  repleader  is  awarded,  neither 

eis  entitled  to  costs.     O/t?  v:  Hitehcoek^  6 
1 433.  ^  ^ 

55.  Where,  by  an  existing  statute  at  the 
commencement  of  a  suit,  a  penalty  is  imposed 
npoa  a  party  to  a  fraudulent  judgment,  but 


Common  Pleas  costs  alone  are  allowable.  Peth 
pie  V.  Chapman^  1  Cow.  214. 
'  67.  In  aseumpnif  wher0  the  recovery  is  less 
than  $250,  the  nt^t  prtus  record  is  to  be  taxed  by 
the  folio,  allowing  at  the  Common  Pleas  rate. 
Jkolt  V.  Phefps^  1  Cow.  no.  .       . 

-  58.  The  record  and  execution  are  to  be  taxed 
at  the  same  sum  in  gross  allowed  by  the  Com- 
mon Pleaar  bill;  without  any  additional  allow- 
aace  for  the  greater  length  of  continuance.  Jbid, 

59.  Where^services  are'similar  in  both  Courts, 
the  charges  are  the  sahie.    Ibtd* 

60.  Where  the  service  here  is  unknown  in 
the  Common  Pleas,  the  charge  is  at  the  Com- 
mon Pleas  rate  per  folio;    Ibid,[ 

61.  In  aasump*il^  and  Judgment  for  the  plain- 
tiff on  the  report  of  referees  for  less  than  $250, 
the  cosfs  for  opposing  the  motion  to  set  aside 
the  reference  upon  the  merits,  like  other  costs 
in  the  ca^se,  must  be  taxed  at  the  Common  Pleas 
rate  onjhr.    IBa^  v.  Bayky^  4  Cow.  42. 

621  They  are  the  costs  of  an  ordinary,  pro- 
ceedingvin'the  causey  and  properly  included  in 
the  final  bill.    /Wrf.  . 

63L  In  trespass  for  assaulting  and  getting^ 
the  plaintiff's  daughter  with  chnd,  the  gist  of 
th^  action  is  the  loss  of  service.  It  is  not  tech- 
nically &n  action  <^  assault  and  battery;  and  if 
the -plaintiiS*  recover  less  than  $^50,  he  is  enti- 
tled to  Common  Pleas  costs  only  within  the 
statute.  (1  %  L.  344,  $  4^}  S^ufelt  v.  Rowley^ 
i  Cow,  58.  ^ 

.  64.  The  costs  (^  an  attachment  for  not  return- 
ing an  execution,  where  the  judgment  in  i»- 
mmpsitii  less  th^n  $250,  must  be.  taxed  at  the 
rate  of  Common  Pleas  costs.  T^t  People  v. 
Balldt^  Sheriff  ef  Herkimer,  4  Cow.  68. 

65.  In  aeaumpeit,  removed  bv  habeas  eorpue 
ftom  tho  Mayors  Court  of  Albany  to  the  Su- 
pren)e  Court,  the  plaintiff  is  entitled  to  Supreme 
Court  costs,  where  he  recovers  more  than  $50, 
though'  less  than  $250.  Yeung;B  v.  Van  Schaiek^ 
6  Cow.  281, 

66.  Judgment  for  the  plaintiff  in  an  action  on 
^  penal  bond  is  properly  for  the  penalty,  in  all 
cases,  except  where  the  demand  is  reduced  by  a 
set-off  within  the  statute,  (1  R.  L.  515,  16.) 
arid  if  the  penalty  exceed  $250,  the  plaintiff  is 
entitled  to  Supreme  Court  costs,  though  the 


nnder  such  statute  costs  were  not  recoverable   daniages  recovefed  on  an  assignniMit  of  breaches 


i>7  either  party  ixC  a  suit  for  such  penalty  \,  and 
daring  &e  progress  of  the  suit,  the  statute  giv- 
ing the  penalQr  is  repealed,  but  it  is  declared 
tbat  no  Prosecution  for  a  penalty/pendinr  at  the 
time  of^  the  repeal. Shail.be  sdiccted  therebyi 
but  that  the  same  shall  proceed  in  allrespects 
s*  if  the  law  giving  the  penalty  had  not  been 
n^^^  f  neither  par^  is  entitled  tp  costs'  as 
acainst  the  other,  a] though,  previous  to  the  trial 
of  the  cause,  the  Legislature  change,  the  law  as 
to  eost&  and  give  (iosts  in  actions  for  penalties 
snd  forfeituree  in  Ihe  same  manner  as  in. per- 
sonal actions  upon  contract.  Baker  r,  BarUett. 
9  Wend.  404.' 

n.  When  ihejdainiiffihatt  have  full  eoeU  or  not: 
(a)  When  the  jpkuniiff,  recovering  $250,  or 
m,  9haU  have  Common  Plea*  eoste  only, 
56.  In  ammtpeit  for  less  than  $350,  and  at- 

tacfuaeat  for  itot  bring  big  in  the  defendant's  body , 


^be  less  than  $250.    Podrlit  v.  Lawaon,  5  Cow. 
424. 

67.  Interest  cannot  be  taxed  as  costs  on  re- 
covery upon  a  bond,  where  it^  effect  will  be  to 
eompel  tne  defendants  to  pay  (one  of  thembttnf 
a  surety)  beyond  the  penalty  of  the  bond.  Ibidi 

68.  In  a  judgment  by  default  in  ihe  Supreme 
Court,  Whef e  the  damages  are  assessed  by  the 
clerki'and  the  recovery  does  not  exceed  9350, 
^he  plaintiff  is  entitled  to  recover  $13.50  costs, 
exclusive  of  the  fees  of  oilicers  and  actiml  dis- 
bursemiNits,  and  no  more.  JVeio  York  State 
Bank  v.  Wood^  10  Wend.  626.       , 

69.  The  award  was  les^  than  $250,  but  as  the 
action  was  brought  for  the  penalty  of  the  bond, 
which  exceeded  that  sum,  the  plaintiff  taxed  his 
costs  according  to  the  rules  pf  the  Supreme 
Coqft.  ^  But  5  foot  heldj  that  as.  the  plaintiff 
had  agreed  to  accq>t  a  reUeta  for  less  than  $250, 
waiving  a  judgment  for  the  penalty,  (which 


^  GQ&T& 

otherwise  would  govern  costs,)  he  waa  entitled  |     77.  And  he  therefore  cannot  recover  costs 


to  Common  Pleas  costs 
Campbttt,  \  Hall,  599. 


only.     Loumde$  ▼. 


(b)  When  (he  plaintiffs  ree&verin^  f50,  (hr  ku^ 
•  thaU  pay  cottM ;  and  when  ike  cosU  ma^  he  set" 
off  agaimt  the  plaint  iff  *s  verdict. 

70.  In  an  action  of  assumpsit,  brought  in  this 
Court,  if  the  plaintiff  recoyer  f  50  (uiljr,  he  is 
not  entitled  to  costs>  but  must  pay  costs  to  the 
defendant.  "And  the  costs  on.  motion  will  be 
set-off  against  the  plaintifPs  damages.  .Jberr 
nathy  v.  Jibemathy,  2  Cow.  413. 

71..  In  trespass  for  cutting  under  the  act  (t 
ft.  L.  535.)  for  a  wilful  tre8j>as8,  where  the 
whole  recovery  is  less  than  950  in  favour  of  tUe 
plaintiff,  he  must  pay  costs'  to  the  defendani 
Ilasbroueh  y*  Sphoonmaker^  9  Cow,  ^3. 

72«  In  an .  action .  or  trespass  de  bonis  com- 
menced in  the  Supremd  Court,  wh^re  the  plain- 
tiff recovered  less  than  t50f  he  is  not  entitled  to 
costs,  although  Issu^  is  joined  on  a  plea  Of 
Uberum  tenemenfum^  if  the  title  did  not  come  in 
question  on  the  trial '  La  Farge  V.  Barnes  et  aL 
I  Wend.  99.  . 

73.  Where  a  party  sued  in  trespass  for  taking 
and  carrying  away  stones  from  a  small  lot  con;- 
taining  three  rocds  of  land,,  and  Covered  Uss 
than  ^50  damage  ;.t/  was  held,  that  he  was  not 
entitled  on  the  pretext  that  title  to  land  came  in 
question,  although  the  lot  was  unenclosed  and 
nnimproved  for  any  purpose  whateverf  except 
that  on  it  there  were  two  bnildings  used  as  n 
blacksmith^s  shop  and  a,  storehouse,  and  the 
plaintiff  offered  to  show  title  to  the  land,  which 


and  rendered  unnecessary  the  production  of  a 
paper  title.    .Browfi  v..Afc;ort^.7  Wend.  495» 

74.  A  plaintiff  who,  in  an  action  oli.the  case 
for  overflowing  his  lands,  has  a  ve^ict,  but 


costs,  althoygh  a'  rieht  to /overflow  Such  lands, 
founded  upon  the  aliesed  license  of  the  plailitiff, 
came  in  question  on  thetrial  of  the  cause.  To 
entitle  a  plaintiff  to  costs  In  such  c^e^  a  right 
on  the  part  of  the  defendant  to  the  direct,  use .  or 
enjoyment  of  the  plaintiff*s  land»  ranst  have 
been  set  up,  and  the  injury  tor  the  plaintiff  inust 
not  bei  merely  consequential  upon  the  }^iculax 
manner  in  which  the  defendant  may  use  or  oc^ 
cupy  his  own  land»  Chandkr  v.  Duane^  10 
Wend.  563., 

75.  Wheie,  aAer.a  recovery  in  ejectment,  the 
plafhtiff  makes  and  files  a  suggestion  of  his 
claim  for  mesne  pro/Us,  and  the  defendant  pleafls 
thereto,  and  atrial  is  had,^and  the  plaintiff  does 
not  recover  over Jifty  dollars,  he  does  not  recover 
costs,  but  pays  costs  to  the  defendant.  Brottgh* 
tonY.  Weuingtoh,  10  Wendi  566. 

(e)  When  the  plaintiff  recovers  t25»  ifr  km,  . 

76.  In  trespass  on  lands  in.a  Court  of  Com- 
mon Pleas,  &c.,  the  plaintiff,  unless  he  recover 
more  than  $95%  cannot  have  costs,  but  must  pay 
costs  to  the  delendant,  thoush  the  Court  certify 
that  the  trespass  was  wilful  and  malicnoiis.' 
Benton  v.  Dcue^  1  Cow.  160'»  And  see  1C4, 
note  (a). 


upon  his  verdict  in  such  enaction,  removed  here 
by  habeas  corput,  unless  it  exceed  $25,  though 
the  Circuit  judge  certify  th^t  the  trespass  was 
wilful  and  malicicus.    Ibid,  '  , 

(d)  Q)sts  in  an  action  against  fin  attorney • 

78.' An  attorney  of  this  Court,  through  aued 
by  bill  of  privilege  in  term  time,  is  notsubj^t 
to  costs^  unless  the  recovery  against  him  exceed 
$50.    JpTtwrf  V.' Gt6«m,  I  Cow.  597^   , 

79.  But,  on  the  contrary ,iie  shall  recover  costs, 
which  on  motion'  shall  be  set  off  -against  the 
plaintiff^s  damages.    Ikid*  \ 

III.  Coets  in  partieular  aetion$  t  (a)  In  Ire^qss* 

80.  On  amending  a ,/l^#/aaa*  irtegnlar  on  its 
ihce,'and  for  a  levy  under' which  trespass  had 
been  bt*oilght»  the  parQr  spp^ying  was  ordered 


to  i^ay  ntot  only  the  costs  &i  the  motion,  but  the 
action  of  trespass.  JRorier  v.  Goodmttn,  t  Cow. 
413.   - 

8r.  Apluntiffiniiyd|sconUnu6with6iiicoats^ 
if  th(^  dietendant  obtain  an  insolvent  discharge 
after  suit  commenced,  though  the  action  be  tree- 
pass.  Mtrfitt  ad««  Jirden,  I  W^eed.  91. 
'  82.  In  an  jaction  of  assiittit  and  battery,  where 
one  of  several  defendants  has  a  verdict,  he  is  not 
entitled  to  have  his  costs  eet  off  to  the  tenagee 
and  cost*  reeoypred  by  the  ebtntiff  against  the 
other  defendants.  Tke/Beopte  v.  iSteufren  Common 
>&«,  3  W^hdi  a4T.        ..  » 

89.  In  trespass  quar6  daumtm  frtgit  jsnd  for 
taking  timber^  where  the  defeadantyinMad  of 
pleadinff  a  justifieattoiu  givee  notice  theteof,  the 

piiuuuu  ouer«u  vo  »muw  "ti«ju  vne  la^a,  ^w^^^^  f  ^j  ^       alUtOUirh  the 

tiff  a  constructive  possession  of  tiie  who(B  lot. 


Wend.  539i 

{hyiniOKiioni  in  which  thi  title  to  Jnhd  ceme»  in 

'     ''  ^icktion,  '     '■  ' 

84.  In  trespass  miore  clausum  frcgit^^ in  a 
Court  of  Common  Pleas,  the  defendant  pleaded 


does  not  recover  over  t50,  is  not  entitled  to:  a  lioense  to  cross  the  plaintiff's  land  for  the 


purpose  of  drawing  wood,  and  this  license -vas 
the  subject  of  controversy  at*  the  trial,  upon 
which  4here  wi£s  conflicting  evidence;  theie 
being  a  verdict  for  the  plaintiff  for  seventy-flve 
cents ;  held',  that  freehold  or  title  to  land  did  not 
come  in  question^  and  that  the  plainUff  was  not 
entitled  to  costs  within  the  5th  section  of  the 
act  concerning  cosits,  (1  R.  L.  3i4.)  £x  parte 
CbfruffH  1  Cow..  568. 

85.  A  female  lessor  of  ihe  plaintiff^  in  air  ao- 
tbn  of  ejectment,' is  iiot  exempt  from  an  attach- 
ment for  nonpayment  of  the  (lefendant*&  costs, 
where  &ey  do  not  exceed  $60,^  Jackson  v. 
Haines,  2  tow,  46^. 

86.  The  statute  exempting  females  from  im- 
prisonment on  execution  does  not  apply  to  such 
a  case.    Ibid,  .     - 

87.  Judgment  for  plaintiff  in' ejectment  af- 
firmed on  error,  and  writ  of  inquiry  to  assess  the 
plaintifTs  damask  intenhediate  to  judgpient 
and  af&rmahce ;  held^  that  the  plaintiff  is  entitled 
to  Supretne  Court  costs  forthe  writ  of  inquiry, 
&c,\  without  regard  to  th^  amoubt  recovered 
thereon.    Jackson  v.  Sathbone,  2  t?oW.  602; 

88.  Ejectm'entfi'and  judgment  for  costiB»a^^iast 
the  plaintiff,  presenting  the  lessor  of  the  plaintiff 
with  the  ed,  siLi  and  sernng  him  with  the  con- 
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••ent  rule,  aoJ  deiaanding  the  costs,  is  not 
eDOUg-h  to  warrant  ah  attachment ;  but  the  tax 
bill  ahonld  be  aejved,  by  ahowing  him  the 
Original,  and  delivering  a  co|>y.  Tm  People  t» 
BoustT\fraiU,  8  CoW.  §6. 

89.  Caae  for  .obstructing  a  stream^  and  flow- 
ing the  plaintiir^B  land ;  plea,  the  general  rasue. 
Tlie  defendant,  on  the  trial,  gave  evidence  to 
show^  that  he,  and  those  under  whom  he  claimed, 
ha^  so  obstructed  the  stream  for  twenty  years. 
Verdict  for  the  plaintiff  $00 ;  keldj  that  he  was 
entitled  to  Supreme  Court  costs,  as  the  title  to 
the  freehold  was  drawn  in  question  within  the 
statute;  (1  R.  L.  344,  s.  4.)  Ti^rmcliffy,  Law- 
yer^ 3  Cow.  383. 

90.  In  trespass  quare  elautum  fr^giix  where 
the  title  to  land  comes  in  question,  the  plaintiff 
is  entitled  to  single  costs,  thongh  he  recover 
less  than  $50  damages.  Roger*  v.  M^  Gregory 
4  Cow.  531. 

91.  To  warrant  an  attachment  for  not  paying 
eosts  against  the  lessor  in  ejectment,  on  judg- 
ment for  the  defendsnt  upon  verdict,  a  ctu  sa. 
sigainst  the  nominal  plaintiff  for  the  costs  must 
first  be  exhibited.  The  People  r,  Mrriiiy  7 
Cow.  415. 

92.  In  an  action  of  covenant  to  recover  the 
consideration  monev  in  a  Case  of  an  eviction,  the 
plaintiff  is  entitled  to  Supreme  Court  costs, 
tliou^'h  the  recovery  is  for  less  than  $S50,  espe- 
cially if  the  judge  certifies  that  the  title  to  land 
came  in  question.  JiBin^ord  ads.  Whitkey^  1 
Wend.  279.      .       . 

93.  In  two  actioils  of  ejectihcnt  between  the 
same  parties,  a  stipulation  was  entered  into 
that  but  one  should  be  tried,  and  that  the  other 
should  abide  the  event  of  such  trial,  and  in  the 
the  suit  tried  judgment  was  entered  for  the 
plaintiff  and  a  bill  of  exceptions  taken,  but  the 
Judgment  was  afterwards  affirmed  by  theCJourt 
aboTe ;  it  wqb  heUj  that  full  costs  in  each  suit 
ought  not  to  be  allowed  for  services  not  in  fact 
performed,  or  which  were  wholly  unnecessary* 
Law  ei'ai.  v.  Jaeksofij  2  Wend.  209, 

94.  The  giving  of  interest  on  costs,  by  way 
of  damages,  in  cases  of  tort,  is  always  in  the 
discretion  of  the  Court.  .One  of  two  defend- 
ants in  ah  action  of  ejectmeut,  in  whose  favour 
a^veidict  is  rendered,  is  entitled  to  recover  his 
costs  against  the  plaintiff,  notwithstanding  the 
eertificate  of  the  Circuit  judge  that  there  was 
probable  cause  for  making  him  a  defendant. 
Thimanr.  Bamet  ei  aL  12  Wend.  227.     , 

(c)  CeriiJitaU  rfihe  jud^e  to  entitle  to  eatie, 

95.  lo  an  action  f^cowentaU  by  a  lessee  against 
Ids  lessof,  lor  breach  of  covenant  of  title  m  the 
lessor,  the  question  of  title  to  land  eaonpt  arise 
where  the  only  plea  put  in  is  tion  est  fadikm, 
Bamty.Y.  Keiih^  6  Wend.  555. 

96.  Wheie*  in  such  t;ase,  a  judge  gfranted  a 
derttfieate  that  Uie  Hth  to  law  did  come  in  ^i^es- 
tton«  tbe  Court  twEco/cd  it.    Ibi4* 

97.  The  certificate  of  a  judge  is  conclusive 
evulence  to  ti'taxing  officer,  but  the  Court  pos- 
Bess  the  power  to.  review  the  grounds  upon  wnich 
tiie  cerUfieate  is  granted*.   Snd,   ^ 

IV.  Double, and  irdtle  eoeti* 

98*  To  entitle  to  tieble  damages  and  costs, 
in  trespass  under  the  statute,  (sess.  36^  ch.  56, 


s.  29.)  the  Venlxcl  must  he  tpta  a  count  or 
counts  under  the  statute  expressly,  and  it  is  not 
sufficient  that  it  be  upon  a  count  upon  the  sta- 
tute, tmd  a  general  count  in  the  same  declaration. 
Benton  v.  Bale,  1  Cow..  160. 

99.  The  certificate  of.  a  judge  will  not  be  re- 
ceived to  entitle  to  treble  damages  and  costs 
in  trespass  under  this  statute.  lind, 
•  100.  Where  the  plaintiff  sued  before  a  justice, 
and  declared  generally  for  trespass  committed 
on  lands  in  R.,  and  the  defendant  jjustified  bv 
plea  of  title  to  the  M.  R.  elote^  but  upon  which 
the  plaintiff  sued  him  for  the  sdme  cause  in  the 
Co(nmon  Pleas,  which  the  defendant  removed 
by  heAetueorpue  to  this  Court,  where  the  plain* 
tiff  declared  m  two  counts  on  the  trial,  went  not 
only  for  the  trespasses  in  the  M.  R.  clou^  but 
also  for  otlier  trespasses,  and  there  was  a  gene- 
ral  verdict  for  the  plaintiff;  held;  that  he  was 
entitled  to  double  costs  within  the  statute.  Folk 
V.  Young,  1  Cow.  425. 

101.  It  is  the  same  aojtion  as  was  brought  in 
the  Court  below,  and  4hough  there  be  an  ad- 
ditional count,  double  costs  will .  be  allowed  in 
the  action  continued  from  the  Court  below,  and 
this  Court  will  see  that  they  shall  not  be  in- 
creased by  the  addition  of  another  count.  Ibid, 
.  102.  Jt  aeenu,  that  going  into  evidence  of 
matters  upon  the  trial  here,  dehore  the  pleadings 
in  the  Conrt  below,  whether  this  be  done  on 
the  part  of  the  plaintiff  or  defendant,  will  not 
prejudice  the  claim  for  double  costs.    Ibid, 

103.  Tp  entilde  to  treble  .damages  and  treble 
costs,  in  trespass  upon  the  statute,  (sess.  36« 
ch.  56,  s.  29,  1  R.  L.  525,  526.)  brought  by  a 
private  person,  the  declaration  need  not  negative 
the  exception  by  alleging  that  the  trespass  was 
committed  witKout  the_  leave  or  permission  of  tht 
oioner,    Beekman  v.  Chalmers,  1  Cow.  584. 

104.  It  is  enough  that  the  jury  find  the  de- 
fendant ff^iltj^  and  assess  the  single  dama^ 
of  the  plaintiff,  without- pursuing  the  precise 
words  of  the  statute,  single  value  ef  the  timber^ 
&c.    Ibid. 

105.  Where  a  constable  is  sued  for  selling 
property  on  .execution,  and  judgment  is  in  his 
favour,  he  is  entitled  to  double  costs.  Wales  v. 
Hart,  2  Cow.  426. 

1Q6.  Otherwise  where  he  is  sued  jointly  with 
another,  and  they  plead,  jointly,  though  the 
judgment  be  in  favour  of  both.    Ibid, 

107.  Wpiere  to  trespass  sgainst  a  sheriff  for 
an  act  done  by  him  in  virtue  of  his  office,  he 
pleaded  the  general  issue  and  two  special  pleas, 
to  which  the  plaintiff  replied,  and  there  were 
demurrers  to  the  replication,  and  a  verdict  for 
the  sheriff  on  the  general  issue ;  held,  that  the 
derauners  coulH  not  afterwards  be  argued,  and 
the  defendant  had  his  double-  costs.  Shaw  v. 
Baymond,  2  Cow.  512. 

r  lOB.  Statutes  giving  double  costs  to  certain 
officers,  who  succeed  in  actions  brought  against 
them,  *'  for  or  concerning  any  matter  or  thing 
done  by  virtue  of  their  offices,''  (as  in  sess.  43, 
ch.  122,  s.  2,  relative  to  school  trustees,)  apply 
only  to  acts  of  malfeasance,  not  to  those  of 
nonfeasance;  as  detaining  monev  which  they 
may  hi^e  received.  PkSt  v.  OAom,  2  Cow. 
627. 

109.  On  Affirmance  of  judgment  npon  a  writ 
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of  error,  the  plaintidf  is  entitled  both  to  donble 
costs  and  interest,  by  way  of  damages  for  delay 
of  execution.    Anonymoxts^  3  Cow.  579. 

1 10.  Interest  taxed  with  the  co6t8.v  Und. 

111.  The  statute  (1  R.  L.  155;  s.  1.)  ffinng 
the  sheriff,  &c.  doable  costs  on  verdict,  &e.  in 
his  favour,  does  not  apply  to  a  proceeding  upon 
eerliorari.     Ciuie  ▼.  Vian  Styck^  3  Cow..  17. 

1 12.  A  plaintiff  recovering  at  the  Circuit  for  i 
trespass  under  the  statute,  (1  R.  L.  535,  53G, 
8.  39.)  a  sum  which,  when  trebled,  amounts  to 
less  than  $50,  is  not  entitled  to  recover  treble 
eoets.    Haabrtnuk  v.  Sichoonmaktr^  3  Cow.  346. 

113.  Double  costs  are  not  allowed  of  cocrse 
to  the  defendant  in  error  on  affirming  the  judg^ 
ment,  but  it  should  be  shown  that  the  execution 
was  actually  delayed  by  the* writ  of  error;  and 
this  should  be  proved  to  the  taxing  officer  be- 
fore he  is  warranted  in  doubling  the  costs  within 
the  statute.  (1  R.  L.  346,  s.  14.)  Stont  v.  ^W, 
3  Cow.  379. 

114.  In  replevin'(thongh  in  fact  a  suit  against 
•n  officer  for  acts  done  inhis  offidal  capacity) 
the  defendant  is  not  entitled  to*  double  costs  unr 
der  the  statute'.'  (1  R«  L«  155.)  Orumtntr  v.-Huff^ 
1  Wend.  81. 

115.  A  plaintiff  is  not  entitled  to  treble  da- 
mages and  costs  in  an  aetton  of  trespass  f6r  cut- 
ting timber  where  the  narr.  contained  several 
eounts  besides  the  count  under  the  statute,  and 
the  verdict  was  general.  Mootn  v.  Allen^^ 
Wend.  247. 

116.  On  an  action  for  folse  imprisonment,  the 
defendant  is  not  entitled  to  double  costs  on  in- 
terlocutoiT  motions  and  rules;  JRider'r.  Hubbetl, 
et  al.    4  Wend.  201. 

117.  Where  a  party  H  entitled  to  treble  da- 
mages and  to  treble  costs^  he  must  apply  to 
the  Court  for  them.  Jnonym&t^  4  Wend.  316. 
'  1 18.  The  Supreme  Coniri  wilV  award  double 
costs  to  a  defendant  in  error  on  an  affirmance  of 
a  Judgment  after  verdict,  where  horn  the  nature 
of  the  ease  the  Court  believe  that  the  writ  of 
error  was  brought  for  delay,  and  without  any 
reasonable  ground  of  hope  or  expectation  that 
the  judgment  would  be  reversed;  but  if  the 
question  presented  be  one  of  doubt  or  importance, 
as  a  general  rule,  single  oosts  only  will  oe  given* 
In  awarding  costs  in  such  cases,  the  Court  will 
be  guided  by  the  nature  of  the  case  as  presented 
by  the  record,  and  not  by  collateral  and  extra- 
neous circumstances.  Vuyler  et  aL  v.  Sieven»j 
6  Wend.  93. 

119.  Double  ^eosti  v^fw&iid  to  an  officer,  in 'a 
suit  against  him  for  acts  done  in  the  discharge 
of  his  office,  belong  to  the  party ^^nd  not  to  the 
attomty  who  conducted  the  defence.  M^FoT" 
land  V.  Crary,  6  Wend.  397. 

130.  -  Where  an  officer  is  sued  for  acts  done 
by  him,  if  tiie  party  in  th'e  proeess  under  whiph 
the  acts  are  done  indemnijles  the  officer,  and  oh 
tumea  the  defence  of  the  8uit»  he  and  noiihe  tffie6r 
is  entitled  to  the  doubk  ro9/«,  in  case  judgment 
passes  asrainst  the  plain tiflT  in  the  suit    Snd, 

131.  Treble  costs  mean  common  eosts  and 
seventy-five  per  cent,  added  thereto.  •  Patehin 
T.  Parkhurtt,  9  Wend.  443. 

133.  A  defendant  agaiiist  whom  an  infomla-' 
lion  in  the  nature  of  a  quo  warranto  is  filed,  is 
not  entitled  te  doable  costs^  although  judgment 


be  rendered  for  him.    The  PeopU  v.  Aiam$^  ^ 
Wend.  464. 

133.  A  constable  sued  in  a  jnstice^s  Court 
for  an  official  act,  succeeding  in  his  defence,  is 
entitled  to  double  eosts.  lona  v.  Gray^  13 
Wend.  390. 

134.  In  actions  of  trespass  against  an  officer 
and  persons  acting  in  his  aid,  where  the  defeiid« 
ants  appear  by  the  same  atiornev,  but  sever  in 
their  defence,  and  are  successful,  the  officer  is 
entitled  to  double  costs,  and.  each  of  the  Tay  de- 
fendants to  sinm  costs  for  all  items  not  allowed 
to  the  officer.  Lawrtnee  V.  TXita  et  dL  I  Hall, 
431.  . 

.  V.  Cbcff  ofa^formcr  aeliotL 

13$.  .Where  the  tenant  of  the  lessors,  in  aft 
action  of  ejectpaent,  defended  a  foraler  ejectment 
Itfought  against  him,  but  failed,  and  had  judg- 
ment against  him  for  coats,  and  was  turned  out 
of  possession-  upon  a  writ  kab,  foe.  poMtcmonem^ 
and  the  same  lesyora  afterwards  brou^  eject- 
ment a^inst  the  lessor  of.  the  plaintiff  in  the 
first -suit  for  the  same  premises  and  upon  the 
same  title>$  the  Court  ordered  the-  proceedings 
in  Uie  second  action io  stay  until  the  costs  of  the 
first  were  paid.  Jaekaon  v.  £dward»y1  Cow.  138. 

.136.  And  this  will  be  done,  although-  one  of 
the  lessors  Ja  the  second  action  had  nottietmised 
to  the  defendant  in  the  first.    Md. 

137.  Thus  where  E,  brought  ejectment 
against  6.,  wlAi'held  as  tenant  of  others,  upon 
which  E.  had  judgment,  and  tamed  B.  out  of 
possession ;  in  ejectment  by  C.  and  tiiose  others 
tor  the  same  premises  aorainst  Et,  proceedings 
were  ordered  to  stay  dll  E.*s  costs  of  the  first 
suit  should' be 'paid.    flHd, 

138.  Where  A.  aiid  B.  brin^eje<ftment^  and 
have  judgment  against  them  for  costs,  though 
C.  afterwards  bnng  ejectment  for  a  portiofi  of 
the  same  premises  upon  the  mme' title,  yet  the 
Court  will  not  stay  proceedinj2^  in  the  second 
suits  tilt  the  costs  or  the  first  be 4>aid.  Jadhou 
V.  Clark,  1  Cow.  140.^  - 

139.  The  Court  will  not  stay  proeeedings  in 
ejectment,  till  the  costs  of  a  former  ejectment 

<  are  paid,  unless  it  appear  that  the 'same  title 
was  or  might  have  been  tried  in  the  fbhneraurt. 
Jackson  V.  5/i/^,  3  Cow.  596. 

.  130.  And  where  W.  broucrhl  ejectment  against 
T.,  and  6.  sought  to  be  admitted  tfi  defend  as 
landlady  of  T.,  which  was  denied^  because  T. 
was  the  tenant'of  W. ;  on  G.'s- bringing  eject- 
ment against  T.,  held^  that  the  prooeedinga 
should  .not  be  stayed  intheseeond  ejectment 
till  G.  had  paid  the  oosts  of  the  first, .  ibid* 

131.  PrcMDeedings  stayed  till  the  eosts  paid  in 
a  suit  (or  the  same  cause  in  the  Qireuit.Coort 
of  the  UAited  States. '  Jackaan  v.  Cbijxntar,  3 
Cow.  93. 

133.  A  motion  to  stay  prooeedirtgs  in  a  seoond 
suit  till  the  costs  of  a  fbraMlr  suit  for  the  same 
eaase  are  paid,  is  in  season  if  made  at  anyiime 
while  the  latter  is  hi  a  coarse  of  liti^tloD. 
/ae)ben  v.  MUetn  3.  Cow.  57« 

133.  Thus  the  Court  ^tll  hoar  it  after  verdict 
&T  the  plaintiff  in  the  second  cause,  subject  to 
the  opinion  of  the  Court,  and  a  case  made  and 
noticed  for  argument  by  the  defendant.    Ibid* 

131.  Where  a  suit  was  brought  in  the  C.  P, 
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iad  removed  bj  the  defendant  into  the  Sopreme 
Cooit  bj  habem  terpui,  and  the  plaintiff  neg- 
lected u>  follow  the  suit  here,  but  brousht 
another  action  for  the  same  cause  in  Uie  C.  P., 
ieU,  that  tbe  Court  below  mi^t  stay  the  pro- 
eeedinga  of  the  plaintiff  in  the  second  euit  till 
the  eoBts  of  the  first  were  paid.  Sione^  ex  parte. 
9  Cow.  380. 

135.  The  costs  of  ^  suit  commenced  by  an 
infant  through  one  person  as  a  guardian  must 
be  paid«  or  a  second  suit  for  the  same  cause  of 
aetion  commenced  by  a  difTereiit  person  as 
guardian*  will  be  stayed  on  motion  for  titat  pur- 
pose.    Tiyior  T.  Vandervoort^  9  Wend.  449. 

VI.  Qnt$  on  inUthcut&ry  proceedings, 

136.  Wh^e,  afW  the  cause  is  noticed  for 
trial,  the  defendant  obtains  an  order  to  stay  pro- 
ce^ings,  with  a  view  to  moye  to  change  the 
▼enoe,  and  the  motion  is  refused,  he  must  pay 
the  coats  of  preparinflp  for  trial  up  to  the  time  of 
the  order.    Buad  ▼.  Mdlbrwh  1  Cow.  47. 

137.  Though  the-defendant*s  attorney  tell  the 
plainttfTs  attorney  that  he  has  issued  no  subp^- 
«Mis,  and  that  the  defendant  has  no  witnesses  to 
aul^pceno,  this  does  not  imply  that  no  costs  hare 
accrued  on  the  part  of  the  defendant  in  prepartjig 
the  cause  for  trial;  and  under  such  circum'* 
etaoees,  though  a.  notice  of  trial  given  by  the 
plaintiff's  attorney  be  countermanded  by  him, 
and  he  stipalate  to  try  at  th^  next  circuit,  and 
■enre  the  stipulation  before  he  receives  the  no- 
tice of  a  motion  for  judgment,  as  in  case  of 
nonsuit,  yet  the  defendant  has  a  right  to  make 
the  motion.    Smith  r.  Shaw^  I  Cow.  429. 

139.  The  plaintiff's  attorney,  on  stipulating, 
should  have  offered  to  pay  the  costs  accrued ; 
for  though  the .  defendant  have  no  witnesses, 
yet  there  may  be  costs  of  a  brief  *'or  ^rial  and 
preparing  papers  for  the  motion.    Ibid. 

139.  A  rule  for  denying  a  motion  carries  costs 
of  coarse,  unless  the  contrary  be  expressed  in  the 
rale.   Jiodbon  ▼.  Qaytr^  3  Cow.  484. 

140.  An  offer  of  costs  on  stipulating  to  try  a 
cause  should  be  made  to  the  oefendant's  attor- 
ney, not  to  his  counsel.  SXattuck  v.  Chamber' 
lainj  5  Cow.  14. 

141.  The. rale  that  where  a  motion  is  denied, 
coats  follow  of  course,  unless  the  contrary  be  ex- 
pressed, is  merely  directory  to  the  clerk;  and  to 
subject  a  party  to  their  payment,  the  clerk  should 
entOT  the  rale  for  costs.    JSntm,  4  Cow.  357. 

142.  Where  a  verdict  is  set  aside,  on  the 
ground  that  it  was  against  the  weight  of  evi- 
dence, this  should  be  on  payment  of  costs  by 
the  party  against  whom  the  juiy  found.  Jaek- 
mm  V.  Thurston^  3  Cow.  343. 

143.  Where  Uie  cause  ia  noticed  for  trial,  and 
the  defendant  then  obtains  an  order  to  stay  pro- 
ceedings, with  a  view  to  move  for  a  reference, 
the  motion  will  not  be  granted,  except  on  the 
terms  of  paying  the  coats  of  preparing  for  trial 
to  the  time  wh^n  the  order  was  serve£  JPish  v. 
Wright^  5  Cow.  369. 

144.  Costs  are  not  usvally  given  on  granting 
an  alternative  or  peremptory  mandamus  on  mo- 
tion. People  V.  Supervisors  if  Columbia^  5  Cow. 
891. 

145.  On  Betting  aside  a  default  for  want  of  a 
plea  ott  the  grouna  of  mwritSj  if  it  appear  pro- 


bable that  the  pkinliff  may  lose  his  demand  by 
reason  of  the  aefendants  being  in  doubtful  cir- 
cumstances, the  Court  wiU  order  the  judgment 
to  stand  as  security,  and  grant  a  rale  that  the 
defendant  may  plead  and  go  to  trial  on  the  pay- 
ment of  costs.     Anonymous^  6  Cow.  390. 

146.  This  means  not  only  the  costs  of  resist- 
ing the  motion,  but  also  of  the  default  and  all 
subsequent  proceedings.    IbidL 

147.  The  statute  (sess.  41,  ch.  359,  sec.  6.) 
regulating  the  costs  in  several  suits  on  the  same 
notC)  &c.  sipplies  to  the  general,  not  the  interlo- 
cutory costs  of  the  cause,  e.  ^,  the  costs  of 
putting  off  a  cause  at  the  Circuit.  .  Ontario 
Bank  Y.  Baxter^  6  Cow.  395. 

148.  A  party  obtaining  leave  to  amend  a 
pleading  demuned  to  will  be  required  to  pay 
the  costs  of  the  demurrer^  and  of  opposing  mo- 
tion to  amend.    Kelier  v.  Shears,  6  Wend.  540. 

149.  In*  all  interlocutory  proceedings  in  the 
progress  of  a  suit,  in  which  the  plaintiff  ob- 
tains a  rule  for  costs  against  the  defendant,  he  is 
jBiititled  to  charge  his  costs  at  the  rate  allowed 
for  services  in  this  Court;  without  regard  to  the 
amount  of  the  demand  for  the  recovery  of  which 
the  suit  is  brought.  jPoyn  v.  Lanit^g,  to  Wand. 
606. 

1 50.  0 n  j  udg^ment  against  a  psrty  demurring, 
with  leave  to  withdraw  the  demurrer  and  pleadi 
on  payment  of  costs,  he  must  seek  the  opposite 
attorney,  and  tender  him  the  costs,  or  oner  to 
pay  on  their  being  taxed ;  and  this  is  a  condition 
precedent  to  pleading.  Sands  v.  ATCkllan^  6 
Cow.  583.         ,  . 

151.  In  debt  for  8350,  the  penalty  of  articles 
of  agreement,  the  defendants  demurred  to  the 
declaration,  and  had  judgments  against  them, 
with  leave  to  withdraw  the  demurrer,  and  plead 
on  payment  of  costs ;  held,  that  these  should  be 
Supreme  Court  costs ;  as  on  a  judgment  against 
the  defendant,  the  nominal  damages  might  be 
added,  which  would  carry  the  sum  over  $350. 
Huiin  V.  Boekwell,  9  Cow.  653. 

153.  Where  a  party  is  entitled  to  the  costs  of 
a  circuit,  but  neglects  to  apply  at  tlie  next  term 
for  a  rale  to  enforce  the  payment  of  the  same, 
they  must  abide  the  event  of  the  suit:  Mix  v. 
Brisbane  3  Wend.  386. 

153.  The  costs  of  a  motion  will  not  be  allow- 
ed, though  the  party  making  it  prevail,  whure 
the  affidavits  on  which  the  motion  is  founded 
are  loaded  with  impertinent  matter,  manifestly 
with  a  show  of  increasing  costs  against  the  op- 
posite party.    Pitcher  v.  Clark,  3  Wend.  631. 

154.  On  a  motion  to  change  venue,  tlie  costs 
of  the  motion  abide  the  event  of  the  suit;  but 
a  party  failing  in  ^  motion  is  not  entitled  to  the 
costs  of  such  motion,  though  he  succeeds  in  the 
suit.     Oidney  v.  Sjpelman,  6  Wend.  535. 

155.  A  party  is  entitled  to  costs  for  appear- 
ing at  a  genera]  term,  and  resisting  a  motion 
which  should  have  been  made  at  a  special  term. 
Donaldson  v.  Jackson,  9  Wend.  450. 

1^6.  A  party  against  whom  a  motion  is  made, 
objecting  to  its  being  granted  on  the  ground  of 
short  notice,  is,  notwithstanding,  entitled  to 
costs  for  appearing  to  resist  such  motion.  Ibid. 

157.  Costs  on  a  motion  to  consolidate  suits- 
will  be  granted  if  the  motion  prevails.  Bank 
ff  Dnit^  Statcs-r.  Strongs  9  Wend.  451. 
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159.  A  party  who  attends  before  a  Circuit 
judge  or  commissioner  on  the  notice  of  his  ad- 
versary, and  succeeds  in  opposing  the  proceed- 
ingr  there  had,  is  not  entitled  to  a  rule  lor  costs. 
rike  y.  Mdrri8,  9  Wend.  464. 

159.  A  party  on  a  special  motion  is  not  enti- 
tled to  costs,  where  the  motion  is  gratkted  with- 
out opposition,  and  costs  are  not  asked  for  in 
the  notice.  Crippen  y.  IngenoUy  10  Wend.  603. 

VII.  Security  for  eosts^  when  required^  and  when 
to  be  paiaby  the  attorney  for  waoi  of  aueh  je* 
eurity. 

160.  An  attorney  is  liable  for  the  defendant's 
costs,  in  a  suit  brought  by  him  for  a  non-resi- 
dent plaintiff  where  the' defendant  succeeds  ^ 
and  this  diough  the  plaintiff  be.  merely  nominal, 
having  assigned  nls  demand  to  a  resident.  Ci- 
vey  y.  Bider^.Q.  Cow,  617. 

1 61.  Where  the  original  plaintiff  is  a  non-resi* 
dent  of  this  state,  his  attorney  is  liable  to  pay 
the  costs  of  setting  aside  an  attachment  for  ir- 
regularity, granted  l^gainst  the  sheriff  for  not 
brmgingr  in  the  body.  IPhe  PenpU  v.  M^rth^  3 
Cow.  3S4. 

102.  The  people  are  merely  a  nomitial  party, 
and  the  ease  is  within  the  spirit  of  the  thirteenth 
rule  of  January  term,  1799.    Ibid. 

163.  Where  the  action  for  mesne  profits  is 
brought  in  the  name  of  the  nominal  plaintiff  in 
ejectment,  the  Court  will  stay  proceedings  on 
his  part,  till  security  for  costs  be  filed.  Jaekmn 
V. -Peer,  4  Cow.  147. 

164.  A  cause  removed  to  the  Suprieme  Court 
from  the  Common  Pleasi  by  habeas  corpus^  is 
within  the  fourteenth  general  rule  of  January 
term^  1799,  providing  *hat  the  attorney  of  a 


the  defendant,,  if  security  be  not  given  for  costs 
before  suit  brought.  Baley  v.  War&u,  8  Cow.  113. 

165.  Application  for  security  for  costs.  If 
made  to  the  Court,  must  be  on  Notice  to  the 
plainUff.     ChampUn  v.  JPierce,  3  Wend.  4^5. 

166.  If  made  to  a  judge  at  chambers,  the 
order  will  be  that  the  plaintiff  file  security  in 
twenty  days,  or  show  c^Uise  on  the  first  day  of 
the  next  term.    Ibid^ 

167.  An  attorney  is  liable  to  costs  to  the 
amount  of  $100  when  he  prosecutes  a  sbit  for 
a  non-resident  plaintiff,  although  on  the  retainer 
of  a  resident  citizen.  Jones  et  al,  v.  Savage^  10 
Wend.  621.  '      . 

VUL  Couts  in  error.    ' 

167*.  On  iwrernng  a  jodgment  upon  enor,  th? 
pluntiffis  entitled  to  oofta.  Maeauky  r.  Stembtirgh, 
3  Cow.  368. 

168.  Where  a  judgment  is  raterMd  on  eiTor  to  the 
Common  Piess,  upon  a  bill  of  exceptions  taken  there, 
.costs  should  be  taxed  for  the  Ull  at  the  Common> 
Pleas  rate  on^.     Clarke  v.  Rathhun^  3  Cowl  380. 

169.  The  Uourt  of  Erron  on  grnndng  a  rule,  that 
the  writ  of  error  and  transcript  firom  the  Supreme 
Court  be  not  received,  piinuant  to  the  first  rule  of  the 
Court  of  Errors,  has  no  power  to  award  the  costs  of 
the  motion.    Newman  v.  Van  Antwerp^  4  Cow.  71 1. 

170.  The  power  of  thli  Court  to  give  costs  upon 
a  writ  of  enror  depends  upon  statute,  (1  R.  L.  .346.^ 
which  does  not  provide^  fi>r  costs  on  a  men  ne  ree^* 
tUur,    Ibid. 

171«  Costs  hi  the  Cont  of  Bmts,  on  a  case 


removed  to  the  Supreme  Conrt;  may  be  taxed 
by  a  taxing  oflSoer  of  the  Supreme  Conrt.  JkUe^ 
JldminisirZor^  jre.  ads.  RoeeveU^  1  Wend.  35. 

173.  Where  a  judgment  in  ejectment  is  re* 
Versed  in  the  Court  of  Errors,  the  Sujireme 
Conrt  will  not  grant  a  rule  on  the  plaintiff  to 

Eay  the  costs,  but  th^  def(pndant  must  iftake  up 
is  record,  issue  execution,  and  obtain  his  costs 
in  the  usual  manner.  Jaekaon  v.  Schauber^  8 
Wend.  357. 

173.  Where  a  judgment  of  reversal  on  a  writ 
of  error  obtained  by  default  is  set  aside  on  pay* 
ment  of  ^osts,  no  other  than  the  costs  of  4fie 
term  and  of  the  subsequent  proceedings. can  b^ 
charged.     Gomez  ei  a/,  v.  Greerh  4  Wend»  206. 

174.  On  the  affirmance  by  this  Court  of  an 
order  of  the  Genenil  Sessions,  quashing  an  order 
of  removal  of  a  pauper,  the  defendants  in  enor 
are  not  entitled  to  enter  a  judgment  for  costs  of 
affirmance,  4inlem  this  Court  have  Jdireded  eott» 
to  be  paid  to  the  prevailing  party.  Oveneers  wf 
Blooming  Grooe  v.  Overaeere  if  Minmnnk^  10 
Wend.^.  -.,  - 

175.  Where  a  party  obtai^  a  verdict,  andl 
^e  judgment  entered  thereon'  k  subaeqnent)^ 
reversedF,  a  c6mVe  de  naoo  awiurdeid,  and.  Ihm 
co^ts  directed  to  abide  the  evta*  of  iheeait; 
such  par^,  although  he  obtains  a  verdict  on  the 
second  trial,  is  not  entitled  to  the  costs  of  -de* 
fending  the  writ  of  error.  The  People^  tex  rel. 
Manningfy.New  York  Common  FleoM^  13  Wend. 
649. 

IX.  TlaxoHon  of  costs  i  (a)  Whai  charges  are 

taxahle. 

176.  After  the  lapse  of  two  terme^  at  which 
the  party  might  have  applied  for  a  retaxation 


non-resident  plaintiff  shall  be  liabre  for  costs  to  oT  costs,  the  Court  will  not  interfere,  thoush 


there  be  exceptionable  items  in  the  bill.  McLean 
V,  fhrward,  1  Cow.  49.      .         ' 

177.  Where  several  deibndants  appear  and 
plead  by  one  attorney, 'only  one  retaining  fee 
will  be  allowed  in  taxation  against  theplaifitifiT. 
Mbrton*s  Executors  V.  Croghan^  1  Cow.  333. 

178.  Otherwise  where  they  appear  by  difi^ 
ent  attoineys.    Ibid, 

179.  The  Court  will  not  hear  a  motion  io  re> 
tax  a  bill  of  costs,  upon  a  potntjiot  made  before 
thevtaxine  officer.  Lyon  v.  Wilkes^  1  Cow.  591. 

180.  Merely  objecttng  before  hhn  to  an  Item 
for  witnesses'  fees,  -on  the  ground  of  their  non- 
attendance  according  to  the  charge,  is  not  a 
sufficient  ground  upon  which  to  move  for  a  re- 
taxation.    Ibid* 

1^1.  For  it,  will  be  intended  that  due  proof 
of  their  attendance  was  made  before  him,  -until 
the  contrary  appear.    Ibid. 

183.  Surv^ors  attending  as  witnesses  are 
entitled  to  no  higher  compensation  than  ordinary 
witnesses,  except  in  canses  where  there  has 
been  a  view.    Ibid. 

183.  Hie  plaint,  on  sucoeeding,.  is  entitled 
to  have  the  costs  of  oarrying  down  Uie  caase  to 
a  previous  dlrcuit  or  sittings  taxed,  though  k 
was  not  placed  upon  the  calendar.  But  in  such 
case,  the  fees  for  -placing  it  upon*  the  calendar 
cannot  be  taxed.    Ibid. 

184.  A  rule  to  bring  in  body,  notice,  and 
affidavit  of  service,  dec.,  are  properly  taxable 
against  the  ^eriff;  ahd  sbonldnoi  be  taxed  Im 
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the  ofiginal  canse.    The  People  t.  Chapman^  1 
Cow.  314. 

185.  A  retaimnsr  fee  is  allowable  in  the 
second  eaase.    Ibid, 

186.  A  fee  for  the  assignment  of  the  bai) 
bond  is  not  taxable  against  the  defendant  ib 
an  action  on  the  bail  bond.  Duw  t.  Filkins^  1 
Caw.  583. 

187.  Unnecessary  papers,  tsopied  In  haee  veiha 
into  a  case,  though  aUowed  by  the  Judge  dn 
settling  the  case,  were  disallowed  In  taxation. 
Jackmn  t.  HSkiker^  8  Cow.  584. 

188.  Only  one  draft  or  mthpaana  and  euhpttna 
ticket  allowed,  though  seyeral  Bubptttuu  issue. 
IhidL 

189«  Certified  copies  from  the  seeretary^s 
office  taxed.    Ibid, 

\90r  So,  certified  copies  of  depositions^ taken 
pendente  Uie^  under  act  to  perpetuate  the  tes- 
timony of  witnesses,  &c.  (1  K.  L.  455.)  Jlnd, 

191.  But  there  must  be  an  affidavit  that  these 
"^ere  necessary.    Ibid. 

199.  Though  judgment  be  against  executors 
•od  heirs,  in  separate  suhs,  for  the  same  debt 
on  the  sttne  bond,  there  will  not  be  one  taxa- 
tion of  costs  under  the  statute,  (IR.  L.  531,  s. 
24.)  which  appliea  only  to  cases  where  th^  de- 
fendants may  be  sued  jointly.  AnoTtymtnUi^ 
Cow.  591. 

193.  -Where  a  proceeding  is  in  continuation 
of  a' suit  carried  to  judstnent,  the  costs  of  such 
proee<0ding  follow  at  the  same  rate,  with  those 
allowed  in  the  original  suit.  Joc&soot.  Baihbonef 
2  Cow.  693. 

194.  On  retaxiition  of  costs  in  ejectment, 
and  case  made  f9r  argument,  the  following 
items  allowed :  senring  narr.  rule  for-  rema- 
neii  attomey^s  fee<»  argument,  for  each  term 
at  which  noticed ;  do.  judgment  record,  fol.  4, 
and  same  in  nm  priue  recora ;  j^.  /a.  for  costs ; 
fee  on  serring  writ  of  possession.  Jackeon^T. 
GeUe^  Z  Cow.  34. 

195.  Motion  and  role  for  argument  disal- 
lowed.   Ibid. 

196.  Mandamue  to  aConrt  of  Common  Pleas, 
eommanding  them  to  racate  a  rule,  is  a  new 
stth,  and  on  the  defendant's  succeeding,  they 
shall  have  a  retaining  fee  taxed  against,  the. 
relator.  The  People  v.  The  Judgu  rf  Oneida 
County^  4  Cow.  403. 

197.  Separate  papers,  for  motions  for  judg- 
ment as  in  case  of  nonsuit,  in  different  causes, 
in  £ironr  of.  the  sam^  nominaT  plaintiff,  on  the 
same  demise,  though. against  different  defend- 
ants, the  attorneys  for  the  parties  being  the 
same  in  eaohf  and  the  mptjons  dependinff  on  the 
same  cause*  arising  simultaneously,  will  not,  in 
fotore,  be  taxed.  Jaekaon^  ex  dem,  TVn  J»yeA,  t. 
Oark,  4  Cow.  5^3. 

198.  Ninpnut  record  taxed  as  'costs  of  the 
ctfouit,  thqugh  the  caose  was  noticed,  and 
carried  down  at  a  prerioua  circuit*  Van  Bene* 
eeiaer  r.  HamiUon^  4  Cow.  539. 

'  199.  Plaintiff  aHowed  per  foUo  for  engross* 
ing  notfce  of  ^Mcial  matter  on  the  mW  j9rnij 
record.    Ibid* 

900.  But  not  allowed  for  notice  of  inquest 
after  affidavit  of  merits  filed.    Ibid. 

901.  Prima  facUi  the  plaintiffs  attorney  is 
rigiit  in  copying  the  defendant's  nottee  of  special 
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matter  into  the  mti  prius  record  and  judinnent 
roll,  and  may  have  this  sonrice  taxed.  Wooeter 
V.  Perry,  4  Cow.  546. 

303.  It  it  be,  in  truth,  unnecessary,  on  show- 
ing this  to  the  taxing  officer,  he  should  strike  it 
out.     Ibid, 

5K)3.  A  cause  was  submitted  by  the  parties  to 
arbitiutors,  who  awarded  costs  of  suits  to  be 
taxed.  'Fhese  were  taxed  ex  parte  by  a  com* 
i^issionerl  On  motion  for  retaxation,  held^  that 
the  cause  being  out  of  Court,  they  had  no  far- 
ther control  over  the  cpsta  upon  summary  ap- 
plication.   Van  Jllaiine  v.  Wimple,  4  Cow.  547. 

304.  The  statute  of  April  5th,  1813,  (sees. 
36,  ch.  56,  s.  6.)  providing  that  in  case  of 
reference,  **a  reasonable  allowance  shall  bo 
made  ^to  the  prevailing-party  for  such  services 
a)id  expenses  as  may  accrue  upon  or  attend  the 
reference  of  the  cause,"  does  not  extend  to  the 
fees  of  counsel,  &c.,  hot  is  confined  to  the  in- 
(ndental  expenses  of  the  referees.  Gay  v.  PaU 
tereonj  3  Cow.  39. , 

S05i  Motion  by  several  different  defendants, 
on  one  set  of  affidavits,  in  divers  causes,  at  the 
suit  of  the  same  lessors  of  Aie  plaintiff;  opposed 
on  one  set  of  affidavits  entitled  in  all  ^e  causes, 
and  the  motions  denied  with  costs.  Held,  that 
there  should  be  only  one  taxation  in  all ;  the 
services  of.  the  attorney  and  counsel  for  the 
plaintiff  to  be  taxed  as  if  there  were  only  one 
cause,  but  clerk's  fees  to  be  allowed  in  the 
several  causes,  according  to  Bayce  r.Thompaof^ 
30  John.  374.  Jackson  v*  Gameey^  3  Cow. 
385. 

306.  Justice's  return  to  certiorari  taxed  on 
affirmance  of  judgment  in  the  defendant's  bill 
of  costs.     Bratnardr.  PhiUipe,  4  CoW.  30. 

307.  Where  a  motion  to  set  aside  a  certiorari 
is  denied  with  costs,  these  are  not  taxable  as  a 
part  of  the  defendaht's  generaT  costs  upon  af* 
firmanoe.    Ibid, 

308.  To  warrant  a  taxation  of  costs  for  tha 
travel  of  witnesses,  the  amount  of  travel  should 
appear  by  affidavit;  otherwise  not  a  single  day*s 
travd  can  be  allowed.  ShufeU  v.  newley,  4 
Cow.  58. 

309.  Where,  afler  a  reguTar  defeult,  the  de- 
fendant makes  an  affidavit  of  merits,  which  he 
shows  to  the  plaintiff's  attorney,  with  an  affida- 
vit showing  a  dear  rigrht  to  set  it  aside  on 
terins ;  and  offers  to  plead  and  to  pay  all  costs, 
&c.,  if  the  plaintiff's  attorney  refUse  to  i^omply 
with  such  offer;  it  seems,  this  Court  will  not 
allow  him  costs  on  his  coming  here  to  oppose 
the  motion  to  set  aside  tHe  default  beyond  what 
were  offered ;  otherwise  where  there  are  special 
circumstances,  leaving  it  doubtful  whether  the 
Court  would  set  aside'  the  default  uoon  the 
papers  ^own  to  the  attorney.  Packard  v.  HUlf 
4  Cow.  55.      • 

910.  Where  the  plaintiff  recovers  in  the 
Sup^me  Court  ^  sum  which  carries  Common 
Pleas  4;osts  only,  he  is  not  allowed  counsel  fees 
at  the  Supreme  rate:  Hayes  v.  Bayley^  4  Cow. 
143.  - 

811.  The  attorney  for  the  par^  who  demurs 

is  not  entitled  to  make  out  and  charge  a  copy 

of  the  demurrer  book  for  himself.     Warner  v. 

Shefer,  4  CoW.  147. 

'  318.  No  cost»  are  allowed  for  pnepsrati'*" 
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aod  attendance  to  oppose  a  motion  to  bring  on 
a  demoner  aa  frimoua,  noticed,  but  not  n»de. 
•^nofftymotM,  4  Cow^  157. 
'   313.  So  of  all  enumerated  motions.    IbitL 

214.  A  brief,  attorney  ^nd  counsel  fee  not 
allowable  pn  a  moiion  of  course  in  pfU'tition« 
^nd  oU>er  real  actions*  WiUard  r.  Mayw  pf 
Hudsofh  6  Cow.  38. 

.  215.  A  defendant  who  has  a  Terdict  in  the 
Supreme  Court  will  recover  Supreme  Con^ 
costs  in  all  actions  mentioned  in  the  first  section 
o(  the  statute  of  costs,  (1  R.  L.  343;)  whether 
the  cause  be  commenced  in  .that  Court,  or  come 
there  bj  habea$eorpM  from  the  Common  Pleas. 
Jud$an  ▼.  Leaeh^  7  Cow.  162« 

216.  A  statement  of  testimony  in  a  case  will 
be  allowed  on  laxatibn«  though  not  relating  to 
the  flpround  of  objection  to  thedeoision  or  charge 
of  the  judge,  nor  ,passed  upon  by  the  jury,  k 
being  inserted  in  good  fiiith  and  nqt  objected 
lo,  on  settling  the  case,  as  unnecessaiy*  CorUe$ 
r.CuntfikingM^  7  Cow.  154. 

217.  So  of  jtestimony  relating  to  points  taken 
,  and  overruled' ai  bar.    Ibid* 

218.  But  nothing^ill  be  allowed  for  draft  of 
depositions,  which  were  inserted  merely  cerAa- 
Unu    Ibid* 

919.  Fiffures  use4  to  number  the  lines  will 
be  aUowed  in  folio;  one  word  for  each  figuve. 
Ibid.  :     - 

220.  Nothing  will  be  allowed  for  a  bill  of 
exceptionamade  with  a  caae  io  the  same  cause; 
the  i^Bxiy  being  compelled  to  elect  between  theqi, 
and  haTing  elected  the  case.    Ibid, 

22 1«  Draft  and  copvin^  depositions  under  a 
commisaion  will  be  aiicwed ;  but  otherwise  as 
to  the  costs  of  orders,  for  time  to  make  a  ease. 
Ibid. 

222.  On  taxation,  counsel  perusing  and, 
amending  declaration  allowed,  and  three  eopies 
of  declaration.  WinchtU  y.  Xo/Aom,  7  Cow. 
3fi7. 

923.  PiH  not  fiMijmiareooid,  that  hating  been 
paid  tot  on  potting  00"  trial ;  nor  9  tevtoLum  exe- 
«ntion,  it  appealing  Uiat  the  ordinary  one  would 
answer  the.  purpose.  Ibid. 
.  224.  Where  the  attorney  and  ebansel  are  the 
•ame,  only  one  trial  ifee  allowed;  the  party  to 
•elect  whe&er  it  shall,  be  an  auomey  or  coonsel 
iee.     Gold,  y.  BxAthkm^  7  Cow.  368. 

.225.  Omitting  to  notice  costs  for  taxation 
•does  not  affect  the  regularity  of  the  judgment. 
h^kAssti  T.  Varick,  7  Cow.  412. 

226k  The  only  consequeliee  is,  that  the  party 
can  be  oompelled  to  DStax  at  hia  own  expense. 
Ibid.  . 

227«  All  enamenited  motions  are  eonsideved 
on  the  same  footing  as  a  ease  for  the  purpose  of 
costs.    Jadu^n  t.  MaAsr^  7  Cow.  416. 

228.  Accordingly,  the  same  counsel  and  at- 
tovnejr^s  fees  are  al]9wabl^  for  attending  to  argue 
a  motion  for  a  new  trial,  on  the  grouna  of -newly 
discoveied  OTidenoQ,  as  on  a  case.    Ibid^ 

229.  The  motion  for  a  new  trial  by  reason  of 
newly  discovered  evidence  is  an  ennmemted 
motion.    Jbid. 

230.  Where  an  order  to  stay  a  tiiM  is  eb* 
tained  with  a  view  to  a  motion,  whieb  is  denied 
with  costa,  the  costo  of  the 'opposite  parkin 
preparing  for  trial  will  be  allowed  up  tathe 


time  of  the  order  to  stay  being  served.    Jaehen 
V.  M'Kinnty,  7  Cow.  420. 

231;  Where  a  verdict  is  set  aaide  for  misdi- 
rection of  the  judge,  or  the  fiinling  of  the  jury 
agamst  the  law  of  UieCase,  the  costa  should 
sbide  the  event  of  (he  auit.  La  Forge  v.  iMise* 
land^  7  Cow.  456. 

232.  An  order  for  the  examination  of  a  wiU 
ness  de  bene  etie,  cannot  be  taxed  if  the  witness 
be  not  examined.  Otherwise  if  hs  be  examined* 
Jewell  V.  Jew^U^  8  Cow.  109. 

233.  Where  a  eauae  is  notdnljr  noticed /or 
trial,  neither  party  is  entitled  to^arge  for  pre- 
paring for  trial.    Orumfnei^Y.  Huff  1  Wend.  24. 

234.  The  8er?iee  of  a  mibpeuta  enunot  be 
charged  in  each  of  several  causes,  in  which  the 
witnesses  were  required,  if  th^  tubpeena  issued 
only  in  one  of  them.  But  the  officer  taking  an 
affidavit  entitled  in  several  cases  may  charge 
his  fee  for  each.  A  witness  residing  in  the 
place  wher^  the  .Coiirt  ia  held  eannot  receive 
travel  fees.  Jaek$ori  v.  Hoagiand  d  tU.  I 
Wend.  69. 

235.  Where  a  party  is  entitled  only  10  Coa»» 
mon  Pleas  costo,  he  cannot  dharge  the  defend** 
ant  with  Supreme  Conrt  costs;  for  services  inci- 
dental to  a  case  made  by  him  for  a  new  triaL 
Fhutb  ads.  Lywtuh  1  Wend.  74. 

236.  Where  an  eight  day  a  notice  of  a  trial  is 
countermanded  Six  days  before  the^  day  for 
which  it  is  noticed,  the  defendant  is  not  enti- 
tled .to  charge  attorney's  and  eonn^l's  fees  pre- 
pared for  tnal.     Green  v.  Green,  h  Wend.  102. 

237.  A  party  cannot  charge  for  enteitng  a  biM 
of  exceptions  on  the  reeoid.    Ibid. 

238.  Attorney's  snd  coupsel's  fees,  alieodliq^ 
at  term  to  hear  the  decision  of'  the  Court  cm 
pronouncing,  jadgment  on  a  case  Biade,  are  not 
proper  charges.    Ibid. 

239.  Where  a  rule  for  costa  to  a  party  for  at* 
tending  to  oppose  haa  been  ordered  by  the  Court, 
he  must  see  to  the  entrv  of  his  rule,  or  his  coats 
will  not  be  subsequently  allowed.  hsuonAmry 
ads.  Hathbone^  I  Wend.  283. 

'  240.  Where  a  motien  in  sevml  oauses  ia 
resisted  on  one  set  of  papers,' there  can  be  -bttt 
one  bill  of  costo  taxed.  *  Where  a  rule  for  coate 
is  granted .  ajgainst  a  party, -and  the  aapie  de- 
manded by  virtue  of  a  power  of  attorney,  a  copy 
of  the  power  need  not  be  dsUvered,  nor  is  U 
neoess^  to  deliver  S  certified  copy  of  the  rule. 
The  costs  of  the  attachment  should  be  taxed, 
with  the  costa  of  reaisting  the  motion,  in  aati* 
cipatioa,  thou^  ihey  cannot'  be  demanded  jui- 
less  the  services  are  performed.  Where  ae 
attorney  is  retained,  another  attorney  cannot 
act  for  -the  party  without  being  regulariy  eub^ 
stitttted;  otherwise  the  aeto  of  such  seoond 
attorney  will  he  disregarded  by  the  Ooort. 
J^rtnne  ada.  Bsereift,  I  Wend.  293. 
.  241.-Where- there  are  mere  than  four,  wit* 
nesses  gnbjHtnatd^  a  party  may  eharge  for 
the  engrossing-  and'  seal  of  as  -many  mors  mb^ 
pesmu  as  are  used,  allowing  one  m^fpifn^  finr 
efery  Xour  witnesses.  IVtmn  v.  JUMtn,  2 
Wend.  250. 

242.  No  fee  is  taxable  for  the  service  ef  a 
paper,  unless  it  re<|nir0s  an  answer.    Ibid. 

243.  Whereapar^snbmito'abillofceatoto 
a.tszingofiiderfor  taxatibn,  hecaimotwit&dfaiv 
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the  bill,  and  have  it  tajced  hr  another  officer. 
BaU  T.  Sherwood^  9  Wend.  S53. 

S44,  Where  an  affidayit  in  opposition  to  a 
notion  fa  evidently  apun  out  to  increase  the 
coats,  the  Gontt  will  ditect  a  deduction  to  be 
nade  in  the  taxation/  Legg  V*  Jdnney^  9 
Wend.  855. 

1N5.  An  attometV  fee  on  trial  or' argnment 
may  be  ehaftted,  afthon^  the  attorney  does  not 
in  tact  aClemT  for  aueh  tr^  or  argument.  Wii^ 
son  T.  fritf/e,  8-Wend.  S65. 

316.  A  charge  cannOt  be  taxed  for  a  brief 
end  fee'  oft  a  motioA,  which  was  Intended, 
thooffh  not  aefttally  made,    ibid, 

847.  Where  a  declaration  contained  ten  comita, 
f wo/or -malicioua  prosecution,  and  eight  in  slan- 
der, and  there  was  no-  proof  in  support  of  the 
first  two  coun^  the  Court  directea  that  in  the 
taxation  of  eoata,  no  aUowan^^  should,  be  made 
for  those  eotmtst-and  that  bat  four  counts 
i»  shadisr  (two  with  and  .two  without  a  coiio' 
quium),  shoafd  be  tried.'  Irwm  ▼.  Jk^o^  3 
Wend.  885. 

848.  So  where  forty  witnesses  attended  in  sup- 
port  of  the  plaintiff's  general  character,  it  was 
ordered  thai  witnesses  fees  should  be  taxed  but 
for  ten  of  theai.    Ibid, 

849.  No  fee  is4kllowable  to  a  eommisaioner 
for  any  order  Staying  proceedings.  WtlUamM 
▼,ir«fi^,3Wend.3lL- 

850.  A  plaintiff  is  entitled  to  chargd  for  en- 
possing  on  tha.mft'  priu9  roll  a  notice  of  special 
matter  subjoined  to  the  defendajit^s  plea; 'but 
pot  for  engrossing  tlie  same  on  the  judgment 
rolli^  Plati  y.  Wahoarihj  3  Wend.  311. 

851.  On  a  reference,  where  Common  Pleas 
costs  only  are  reco▼^rab1e,  an  attorney's  fee  only 
is  taxable  for  each  attendance,  and  no  allowance 
wtiaterer  is  made  to  oounsef.  CMId  ▼.  ffunkfy 
5  Wend.  103. 

853.  The  fees  of  a  witness  cannot  be  charged, 
who,  though  regularly  aubpotnaed^  did  not  arrive 
at  the  circuit  until  after  the  triaU  Booth  ▼. 
Smithy  5  Wend.  107. 

853.  On  a  motion  for  judgment  as  in  case  of 
nonsuit,  the  defendant^  papi^rs  containing  thiriy- 
tiine  folios,  the  clerk  was  directed  to  allow  him 
only  four  folios  in  the  taxation  of  his  costs. 
Ingham  r.  Oraves^  6  Wend.  536. 

854..  Cowmlftt^  attendinjr  prepattd  either  to 
try  cause  or  argue  case,  is  a  proper  charge 
when  the  cause  is  noticed  by  either  party. 
Sank  €f  Niagara  w,Jiit$Hn,  6  Wend.  548. 

855.  MtorntyU  fte^  attending  prepared  to 
argue  a  case,  is  not  a  proper  charge  where  (he 
case  is  not  argued,  except  when  the  attendance 
Is  pursuant' to  notice  from  the  opposite  party. 
ibid. 

856.  A,  foreign  W/nes»,  ittbpcenaed  at  the  place 
of  trial,  is  not  entitled  to  travefUng  feee^    Ibid, 

857.  Where  a  cause  is  ealkd  at  the  circuit, 
nnd  the  trial  put  off  by  the  defendant,  and  he 
snbseqoently  ootaina  a  verdict,  he  is  not  entitled 
to  more  than  the  allowance  of  one  day's  fees  to 
witnesses.    TYftM  ▼.  BuUen^  6  Wend.  568. 

858.  Where  the  trial  of  a  eanse  is  put  off  by 
n  defendant  On  payment  of  «08ts;  a  plaintiff  can- 
not tax  in  his  bul,  as  costs  to  be  paid  under 
such  order,  the  expensed  of  obtaining,  suing 
Otft»  aoi  retorai&g'a  oommdmon  to  take  th#  tes- 


timony of  foreign  witnesses.  Bank  tf  St,  Jlbona 
V.  Kfiekerbaeker,  7  Wend.  538. 

SS59.  Where,  to  a  declaration  containing  three 
special  counts,  and  also  the  comilioft  money 
counts,  the  defendant  demurred  specially  to  the 
special  counts,  and  pleaded  to  issue'on'the  conn 
inon  counts,  and'the  plaintiff  Oarried  down  his 
canse  to  trial  on  the  issues  .of  fact,  and  obtained 
a  verdict,  and  afterwards  the  demurrer  was  de- 
cided in  favour  of  the  defendant ;  t7  toas  held^ 
that  the  demurrer  being  special,  and  decided  in 
favour  of  the  defendant  tor  defects  of  form  id 
the,  counts  demurred  to>  he  was  not  entitled  to 
costs  upon  such  judgment  In  his  favour.  Qb^ 
borne  v.  Lawrenee^  9  Wend.  445. 

860.  //  jeemt,  had  the  Counts  deiqnrred  to 
been  held  bad  in  snbstance,  that  the  defondant 
would  have  had  his  costs.    Ibid, 

861;  li  Mfflw;  also,  that  had  ^he  demurrer  em-^ 
braced  the  whole  cause  of  action,  the  defendant 
would  have  been  entitled  to  judginent  in  his 
favour,  and  to  the  costs  of  the  demurrer,  and 
the  plainUff  would  not  have  been  entiUed  to  the 
costs  of  the  issues  of  fact.    Ibid, 

863.  A  party  brought  into  Court  on  a  rule  to 
show  cause,  #hich  he  tesiats,  is  entitled  to 
charge  a  retaining  fee  as  part  or  his  costs. 
Bwt  V.  Orotby,  9  Wend.  466. 

863.  The  costs  of  a  precept,  if  the  sum  de-^ 
maoded  does  not  exceed  8850,  can  be  taxed 
only  at  the  Common  Pleas  rate  of  costa.    Ibid, 

864.  Prospective  costs  may  be'  taxed,  subject 
to  dediiction  on  paymient.    Ibid, 

865.  An  attorney's  and  counsel  foe  of  two 
dollars  is  taxable  on  a  motion  for  prsoept.  Ibid: 

865.'  Expenses  incurred  by  a  party,  in  pro- 
ceedings to  procure  attachment  against  his  wit^ 
nesses,  are  not  taxable  ia  the  general  costs 
against  his  adversary.  Boaekram  ▼.  B/PIrdyre^ 
9 Wend;  471. 

867.  Where  a  plaintiff  in  this  Court  is  enti- 
tled to  only  Common  Pleas  costs,  he  mav)  be- 
sides eharging  an  attorney's  fee  on  trial,  char^ 
the  same  sum  for  a  counsel  fee  where  counsel  is 
actually  employed ;  and  siicl^  counsel  fee  may 
be  charged  as  often  as  the  cause  is  noticed  for 
trial,  but  in  such  case  only  one  attorney's  fee 
can  be  charged .  Campbell  v.  CboA,  9  Wend.  498. 
'868.  A  plaintiff  ia  not  bound  to  accept  a  rt- 
Ueta  and  cognovit^  with  a  Condition  annexed  that 
judgment  shall  not  be  entered  thereon,  uiftil  the 
term  after  the  circuit  at  which  the  cause  is  no* 
ticed  to  be  tried.  Ltamtt  r.  Wo^  10  Wend. 
558; 

869.  Only  dKe  fee  of  f  1.85  to  counsel  for  pe- 
rusing and  amending  pleas  is  taxable,  although 
several  special  pleas,  presenting  distinct  mattera 
of  defence,  be  interpoaed.  J^uateee  ef  Hoeheeter 
V.  Sj^monda,  10  Wend.  563. 

870.  The  costs  and  expenses  allowed  to  a 
defendant  who  is  discharged  from  arrest  on  a 
warrant  is^ed  under  the  act  to  punish  fraudn- 
lent  debtors,  are  taxable  costs  according  to  the 
fee  bill,  and  no  other.  Potter  v.  JZicAordii,  la 
Wend'.  607. 

871.  In  a  case  of  reference,  money  paid  for 
room  rent,  fire,*  and  candlea,  on  the  hearing  of 
the  cause,  is  a  proper  item  for  tai^ation ;  the 
eJlowance  in  this  case  was  one  dpllar  per  day. 
Bailetf  v.  Handfrrd,  10  Wend.  688. 
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978.  Wkera  an  ejectment  snit  waeeom- 
menced  affainst  eleven  defendants,  who  were 
permitted  l>y  the  Court  to  enter  into  serrate 
eonaent  vulea  and  to  plead.  0e]>aiateIy,  in  an 
action  by  the  attorneys  for  the  plaintiff  a^nst 
their  client  for  the  veooTery  of  their  bill  of  coats, 
(&e  partieain  the  ejectment  suit  haTinffaettledy 
each  agreeing  to  pay  his  own  jeoats ;;  H  uhu 
held,  that  the  attemeys  were  not  entitled  to  chaige  ^ 
their  Clienta  with  eleven  letainingieeSy  but  mast 
be  content  with  on^ ;.  that  they  could  charge 
cHer*s  fees  in  but  one  cause ;  ^at  they  were  not 
entitled  to  charge  for  draft  of  declaration  against 
ead»  defendant,  but  only  for  the  draft  a^nst 
the  casual  ejector ;  that  admissions  of  service  of 
declarationa  were  not  taxable,  being  an  un« 
n^oeasanr  proceeding  in  ejectment,  according  to 
the  old  rorm  of  nroceeding  that  but  one  notice  of 
trial  could  be  cWged,  all  the  suits  bein|f  de- 
fended bj  the  same  attocne^;.  an4  that  circuit 
rolls  were  ehargeable  after  issue  joined.  Kd^ 
hgg  ti  al^Yi  Putter,  1 1  Wend.  170. 

^3.  As  between  attorney  and  client,  the  ex- 
pense of  a  copy  of  the  opinion  of  the  Cpurt  de- 
livered on  an  interlocutory  motion  is  a  proper 
item  of  o&arge;'and  in  ^counting  folios,  unleM 
the  excess  over  one  hundred  woras-in-any  plead-^ 
ing  or  paper -exceed  half  a  folio,  there  ought  to 
be  no  cnarae  inade.    Ibid,   . 

974.  Where  a  count  in  a  declaration  in  slan- 
der ia  made  unnecessarily  voluminous,  by  lay- 
ing the  words  to  have  been  spoken  in  a  great 
variety  of  modes  ot  expression,  the  count  on 
taxation  will  be  reduced  to  reasonable  limits. 
Oi>le  W.Green,  13. Wend. 248. 
.  876.  The  nrevailing  party  in  an  appeal  ffom 
an  order  of  filiatipn,  to  whom  costs  are  awarded, 
is  entitled  only  to  taxable^costs.  SuperMendent 
tfihe  Fort  ef  (hUario  v.  Moore,  13  Wend.  373. 

276.  Attorney's  and  counsel  fee  prepared  for 
trial  are  not  taxable  wheie  a  cause  is  settled 
after  notice  of  'trial  and  previous  to  the  circuit. 
CcmkUng  e$  ^  v.  Bloodgoqd  et  al.    13  Wend.^ 

37^. 

377.  Where  a  plaintiff,  in  a  case  in. which 
there  are  several  issues,  obtains  judgment  upon 
the  whole  record,  and  the  substantial  -cause  of 
action  is  the  same  in  each  issue,  he  is  entitled  to 
costs  en  those  issues  which  are  found  for  him, 
and  issuot  liable' to  the  defi^ndant  for  ^e  costs 
of  an  issue  found  in  his  favour.  The  People  v. 
Jbsfer,  13  Wend.  480. 

378;  Where  a  party  against  whom  a  judgh 
ment  ia  rendered  before  a  justice  sues  out  a 
cBrHorari,  to  which  a  return  ia  aiade,  and  aub- 
seqnently  a  second  return,  pufportii^  to  be  an 
amended  return,  is  made,  but  setting  forth  all  the 
proceedinga  before  the  justice,  and  the  party 
suing  out  the  eertiorari  .finally  succeeds  on  a 
writ  of  error,  he  is  npt  entitled  in  the  taxation 
of  coats  to  an  allowance  for  more  than  one  re- 
tnm.     Welia  v.  Bnntm  et  oL  IZ  Wend.  374. 

379.  Preliminary  proofs  in  -  an  insurance 
eauae  are  not  to  be  taxed  in  the  plaintiff^  bill 
of  costs.  Barhw  v.  The  Eagle  Fire  Ineuranee 
Con^fonsf,  1  I)all,  153. 

380.  A  party  cannot  be  charged  foj  drafting 
as  many  eulfpcBnat  aa  he  has  witnessea;  but 
must  prepare  obo  draft,  and  from  .&at  engross 
the  others.    J  bid* 


881.  In  an  actioa  a|j0nst  the  sheriff  for  neo* 
feaaance,  wherein  he  la  acquitted,  aingle  coats 
only  are  to  be  ullowed  to  the  officer  on  taxing  a 
bill  in  hia  favour.  Jfiamer  v.  Lownde,  1  Hall, 
334. 

(b)  Noiiu  (f  taxaiion  tf  eatte* 

.883.  A  notice  of  taxing  costs  is  not  soch  s 
proceeding  aa  the  Court  wiU'set  aaide.  -  Mbnm 
V.  Bawe$,i  Cow.  33.  -       • 

383.  If  a  stranger  to  a  auit  enter  into  aa  agree- 
ment to  pay  the  taxable  coats  in  the  cause,  he 
ia  entitled  to  notice  of  the  amount  at  wliich  they 
were  taxed,  before  an  action  cim  be  brougut 
agaioat  him  ;  but  it  ia  not  neoeasary  that  he 
should  be- served  with  a  copy  of  the  taxed  bill, 
or  that  payment  should  be  demand  from-  him. 
S^fifrdY.  Slevene^  3  Wend.  158. 

384.  Where  a  party  taxea  hia  posts  without 
notice  to  the  opposite  side,  on  motion  a  retax* 
ation  will  be  oroeied,  with  coslsof  the  motioa 
and  .Tetaxatioib  .  Jaekmm  v.  ifoii<iBy,^3  Weod« 
344.  . 

385.  Where  a  party  ia  relieved  from  an  i&> 
quest,  or  the  like,  on  payment  of  costs,  if  be 
offers  to  pay  the  costs  on  a  taxed  biH,  and  there 
is  time  after  such  offer  to  prepare  a  bill  and  give 
the  usual  notice  of  taxation,  and  have  the  coats 
taxed  before  the  expiration  of  the  twen^  days, 
notice  must  accordingly  be  given ;  if  there  be 
not  time  fyr  full  nonce,  abort  notice  may.be 
given,  or  the  party  offering  to  pay  may  be  re» 

auired  to. go  forthwith  before  &  taxing  oflicer; 
\ke  coats,  in  any  event,  must  be  paid  yitfaig  the 
twenty  days.  Hoadky  etoLw,  Ot^let,  10  '^^nd. 
593 


COUNTY  CHAROES.  . 

■  •  ■  - 

■I.  A  town  collector  cannot  pay  moneys  du^ 
from  the  county,  and  charge  it  in  account  with 
the  latter.  Boyee  v.  R%$mll,  3  Cow.  444* 
.  3.  An  account  for  moneya  expiended  in  anp- 
port  of  a  pauper^  in  a  county  having  a  county 
poor-house,  need  not  be  audited  by  town  audit* 
ors.  The  People  v.  The  Supervieore  ef  fVaehing' 
ton,  1  Wend.  75. 


COUNTY  TREASURER. 

1.  Payment  to  the  state  W  a  county  treasum 
of  the  amount  due  to  him  »om  a  collector  wtU 
not  come  to  the.benefit  of  the  latter,  but  an  action 
may  be  still  maintained  on  hia  bond*  Janeet^  t. 
Chtronder,  1  Cow.  676i  /    . 

3.  A  bond  given  by  a  treasurer  of  a  opunty, 
that  he  «« shall  well,  trulv,  and'faithfuHy  execute 
and  perform  the  dutiea  of  treasurer  of  said  county 
accming  to  law,**  is  good,  although  not  in  the 
form  prescribed  by  statute.  JUeghany  OounHy 
V.  Van  Campen,  3  Wend.  48. 

3.  To  a  breach  assifliied  that  a  tpeaBur«r  of 
a  couaty  had  wrongfiuiy  and  fraudulen^y  enii" 
beuled  the,  publia  money,  and  converted  it  to 
hia  own  use ;  a  plea  that  th«  treasurer  -had  not 
be^n. requested  by  thn  supervisotSfOr  by  any 
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person  aatliorised  to  make  such  request,  to  pay 
OTer  the  money,  is  not  good;  a  defendant  in 
sneh  cose  baving  no  right  to  require  that  a  de- 
mand should  be  made  previous  to  suit.    Ibid. 

4*  A  plea  that  a  treasurer  was  not  requested 
beibre  suit  brought  to  pay  over  the  moneys  in 
his  bands,  in  answer  to  a  breach  that  he  re- 
fused to  pay,  although  particularly  reqttesied  so 
to  do,  is  bad  if  it  concludes  with  a  Terification. 
Ibid.  .     . 

5.  The  addition  to  such  plea,  that  the  treasurer 
had  not  been  called  upon  to  account,  b  bad  also 
for  duplicity*    Ilnd. 

&  The  same  strictness  is  not  applied  to  pub- 
lie  officersi  acUng  as  aeents  in  the  settlement  of 
the  accounts  of  a  subordinate  agent,  as  is  applied 
lo  indiTiduals ;  a  mistake  in  a  settlement  be- 
tween them  will  be  allowed  to  be  rectified, 
which  would  not  be  allowed  ais  between  indivi- 
doals.  8aper9i90ft  cf  Ckenango  r.  Birdtaii^  4 
Wend.  463.    - 

7.  A  party  to  the  record  in  an  action  of  debt, 
if  objected  to*  cannot  be  sworn  as  a  witness. 
Ibid. 


COURT  OF  COMMON  PLEAS. 

1.  A  Court  of  Common  I^leas  has  a  tight  in 
tlieir  discretion  to  set  aside  the  report  of  re- 
ferees, upon  the  ground,  that  it  is  founded  on  the 
testimony  of  a  witness  who  in  their  opinion 
was  not  credible.  £x  parte  Jhueii^  3  Cow. 
458. 

9.  So  of  the  Verdict  of  a  |ux^.    Ibid, 

3.  And  this  Court  will  not  mterfere  toregrn- 
ate  such  discretion- by  mandamua*    Ibid, 

4.  Although  they  may  think  the  Common 
Pleas  erred,  unless  it  be  in  a  plain  ease  admit- 
ting of  no  doubt,  so  that  there  is  no  room  for 
discretion.    Ibid, 

,  5.  Where  an  inferior  jurisdiction,  haWng  dis- 
cfetion,  has  proceeded  to  exercise  it,  this  Court 
will  not  eontfol  it.    Ibid, 

6.  A  judge  of  thet)ommon  Pleas,  counsellor, 
&c.,  jnay  consent  to- a  new  trial,  without  haying 
been  present  at  the  trial.  Ex  parte  Ward^  5 
Cow.  20.  .  ^      ^ 

7.  A  Court  of  Common  Pleas  have  not  the 
power  to  inquire  into  the  regularity  and  fairness 
of  judgaaents  rendered  by  justices,  and  certified 
into  the  derk*s  ofiiceby  transcript.  The  People 
r.  The  Judges  rf  Waahington^  I  Wend.  79. 

6.  The  (xKirts  of  Common  Pleas  of  this  state 
never  had  jurisdiction  of  writs  of  right.  Tie 
Penpk  ▼•  aew  York  Common  Flea$f  4  Wend. 
S15. 

9.  The  Common  Pleas  of  Niapira  have 
DOwer  to  mnt  licenses  to  keep  femes  on  the 
Niagara  irrer,  although  the  jjarisdiction  of  the 
state  extends  only  to  the  centre  of  the  river; 
consequently,  to  maintain  a  ferry  upon  that  river 
for  transpoftingacross-the  same  persons  or  goods 
for  hire  or  pi^mt,  unless  authorised  in  the  man- 
ner prescribed'  by  law,  will  subject  the  ofiender 
to  punishment  as  for  a  misdemeanour.  TKe  Peo- 
pie  y.  Babeoek,  11  Wend.  586. 

10.  Where  a  suit  is  brought  against  two  joint 
debtors  in  a  Justioe^s  Court,  and  only  one  is 


brought  into  Court,  in  whose  favour  judgment  is 
rendered,  and  the  plaintiff  sues  out  a  eertiorart, 
and  both  defendants  appear  in  the  Common 
Pleas,  and  the-ludffmentis  there  reversedy  both 
defendants  are  liable  to  the  costs  of  the  eerUo" 
ran.    Eddy  v.  O'Hara,  14  Wend.  231. 

11.  On  a  certiorari  brouo^t  for  the  reversal  of 
a  ju8tice*8  judgment,  the  defendant  below  may 
ol^ect  in  the  Common  Pleas  to  defects  io  the 
plaintiff^s  proof,  although  the  defendant  did  not 
point ^  out  the  same,  nor  move  for  a  nonsuit  in 
the  Justice^s  CourU  Cook  v.  PmraPe  Mminit' 
A-atori,.13  Wend.  285. 


COURTS,  CIRCUIT,  OF  THE 

UNITED  STATES. 

•*•  • 

'  1.  The  Circuit  Court  Of  the  United  States 
-alone  has  jurisdiction  of  suite  to  recover  da- 
mages for  tlie  infringement  of  patent  rights. 
BurraH  t.  JeweU^  2  Paige,  134. 

2.  The  act  of  the  15th  of  Februaiy,  1819, 
extended  the  jurisdiction  of  the  Circuit  Courts 
of  the  United  States  to  suits  both  at  law  and  in 
eqhity  arising  under  the  patent  laws;  but  it 
does  not  render  the  jurisdiction  of  those  Courts 
exclusive  in  such  cases.    Ibid, 

3.  A  Circuit  Court  of  the  United  States  is  a 
Court  of  greneral  jurisdiction ;  and  when  parties 
are  litiguting  in  that  Court,  it  is  not  to  be  pre- 
sumed that  Uiey  are  there  irre^arly,  though  an 
averment  that  they  were  ciuzens  of  different 
states  would  be  sufficient,  if  it  were  necessary 
to  state  enough  to  g[ive  the  Court  jurisdiction  in 
the  case. .  The  inquiry  whether  the  proceedings 
.In  that  Court  were  acoolding  to- its  course  and 
practice  should  be  made  in  that  Court  only. 
Orinoold  y,  Sed^viek,  t  Wend.  126. 

4.  On  presenting  a  petition  for  the  removal  of  a 
cause  into  the  Circuit  Court  of  the  United  States, 
a  bond,  in  the  sum  of  $1000  dollars,  is  good  se- 
curity within  the  meaning  of  the  act,  though  the 
sum  demanded  be  814,000,  when  the  defendant 
has  not  been  holden  to  bail  in  the  state  Court 
Blanehard  v«  Dwi^ht^  12  Wend.  192. 

5.  A  cross  bill  in  the  same  Court,  or  an  in- 
junction bill  to  stay  the  proceedings  in  a  suit 
pending,  or  to  obtain  relief  against  a  judgmnent 
recovered  in  the  same  Circuit  or  I^istrict  Court 
of  the  United  States,  between  the  same  parties 
or  their  representatives,  is  not  an  original  suit 
or  proceeding  within  the  meaiflng  of  that  provi- 
sion of  the  ludiciary  act  of  th6  United  States 
which  prohibits  the  hringing  of  a  civil  suit 
before  a  Circuit  or  a  District.  Court  by  original 
process,  against  an  inhabitant  of.  the  United 
States  in  any  other  district  tfaan.'Uiat  of  which 
he  is  an  inhabitant,  or  in  which  he  is  found  at  ^ 
the  time  of  serving  the  writ.  Baiee  v.  Dehoan^ 

5  Paige,  299. 

6.  Where  the  Circuit  Court  of  the  United 
States  has  jurisdiction  of  a  cause,  the  Court  of 
Chancery  of  a  state  will  not  inquire  into  the 
regulari^  of  its  proceedings  as  to  mere  matteis 
of  practice  in  a  new  suit  founded  upon  the  de* 
cree  of  such  Clrouit  Court.    Ibid, 

7.  Where  a  citizen  of  New  Yoric  brought  a 
suit  at  law  in  the  Ciicoit  Court  of  the  United 
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States  (or  the  district  of  Vermont,  iiipbn  two  pro- 1  that  the  dedara^on  eontained  a  ecunt  upon  a  ptc^ 


missory  notes  given  for  a  part  of  the  consider- 
ation n>oneT  on  the  parchase  of  land;  and  the 
defendant  thereupon  filed  a  bill  in  equity  in  the 
tame  Court,  not  only  as  a  defence  to  the' suit 
upon  the  notes,  but  also  to  set  aside  the  sale, 
and  to  har^  the  purchase  money,  which  he  had 
already  paid,  refunded,  and  to  have  another  note 
deliTered  up,  and  procured  the  iubmna  to  be 
served  on  the  attorney  of  the  plaintiff  in  the  suft 
at  law,  who  was  then  opt  of  the  joiisdiction  of 
tiie  Court,  and  refused  to  appear  to  the  suit, in 
equity ;  and  who  had  also  withdrawn  the  Suit 
upon  the  notes  as  soon  as  the  kUfpana  had  been 
served  on  his  attorney;  and  the  complainant  in 
the  canity  suit  proceeded  to  take  his  bill  as  con- 
fessea  against  the  defendant  therein,  for  want  of 
appearance  upon  such  substituted  service,  and 
thereupon  obtained  a  decree  for  the  delivering 
Up  and  cancelling  of  the  notes,  Snd  also  for  the 
repayioent  of  the  purchase  money  which  had 
been  paid  on  the  sale.;  Add,  that  th^  Circuit 
Court  had  no  jurisdiction  over  the  pentori  of 
the  defendant  in  the  equity  suit  so  as  to  authorize 
6uch  Court  to  make  a  personal  decree  agaiAst 
him  for  tiie  repayment  of  the  purchase  money 
received  on  the  sale  of  the  lana,>or  for  the  de- 
livering up  of  the  third-note  upon  which  no  suit 
had  been  commenced  by  him  in.  the  Circuit 
Court.    Ibid. 


COURT  OF  ERI^ORS. 

1.  A  Circuit  judfe  will  not  be  allowed  to  act 
as  counsel  in  the  Court  of  Errort.  Seymour  v. 
£/&'jon,  2  Cow.  13.    , 

S.  A  writ  of  error  to  Uie  Supreme  Court  will 
iiot  lie  upon  a  judgment  by  default.  ColdenY. 
&uekerO(ieker,  2  Cow.  31. 

3.  And  if  brought,  the  proper  comrse  is 
neither  to  aflirm  nor  reverse  the  judgment  be- 
low ;  but  dismiss  the  writ  of  error.    Ibid. 

4.  In  error  to  the  Supreme  Court,  upon  the 
coming  in  of  the  usual  return'  containing  the 
judgment  roll  only.    J  hid. 

5.  The  plaintiff  in  error  alleged  diminution, 
viz.  that  there  yet  remained 'in  we  Court  below 
a  eapiasy  return  filings  rule  to  plead  for  default, 
interlocutory  judgment  fbr  reference  to  the  clerk 
to  assess  damages,  for  report  thereon,  and  for 
final  Judgment,  a  declaration  and  common  bail 
piece,  Ace.    Ibidm 

6.  And  prayed  and  had  t  Uriioritn  to  the 
Court  below,  upon  which  transcripts  of  all  these 
proceedings  were  certified.    Ilna. 

7.,  Form  of  alleginff  diminution  and  the  ecr/to- 
raft  in  such  case.    Imd. 

8.  Upon  the  return  to  the  etrUorari,  the  plain- 
tiff in  errot  objected  hot  only  error  in  the  roll, 
but  certain  irregularities  in  the  proceed ingts  be- 
low, viz.  that  the  defendant  below  (plaintiff  in 
error)  did  not  appear  in  the  Court  oelo^ ;  that 
his  name  in  the  tapioM  and  the  subsequent  pro- 
ceedings was  different ;  that  there  was  a  mate« 
rial  variance  between  the  declaration  and  roll ; 
that  cdmmon  bail  was  'irreffolarly  Jled ;  that  the 
capias  was  returnable  at  a  late  day  in  term,  and 
yet  the  declaration  was  entitled  generally,  &c. 
And  error  in  the  rdl  was'also  ioaiated  on,  vis# 


missory  note,  with  the  common  money  counts; 
and  yet  the  clerk  assessed  damages  generallyy 
whereas  he  should  have  assessed  upon,  tk« 
count  on  the  note  bnly ;  whereupon  twelve  of 
the  Court  were  for  dismissing  the  writ  of  tsrror^ 
and,  therefore,  did  not  consider  whether  th« 
above  matters  could  be  alleged  for  error  or  not. 
lUd. 

9.  But  eiffhtof  the  Coiirtwere  opposed  to 
dismissing  the  writ  of  error,  yet  they  were  of 
opinion  that  none  of  thei  above  matters' were  vaf" 
ficient  cause  for  reversion  of  the  judgment ;'  an4 
therefore,  it  should  be  affirm^.    Ibid. 

10.  Sembky  therefore^  that  i^ese  and  the  like 
omissions  and  mistakes  not  appearing  upon  the 
roll,  are  matters  of  irregularity,  not  error;  and 
are  the  proper  subjects  of  redress  by  motion  in 
the  Court  bdow*.    Ibid,  ' 

11.  And  $emble,  that  It  is  not  erronepbs  or 
inegulfltr  for  the  clerk  to  assewf  geneial  daoiaf^ 
on  a  judgment  by  deftiult  npon  a  declaratioo 
containing  a  count  upon  a  promissory  note  and 
the  common  money  cponts.  -  Ibid. 

12.  But  vide  Burr  v.  JPaierman  and  WtUh 
2  Cow.  36,  note  (/)  contra. 

13.  In  the  Court  of  Errors,  a  stipulation  be- 
tween the  attorneys,  solicitors,  or  counsel  in  a 
cause  is  binding,  though  not  reduced  to  writing. 
Chamberlain  v.  iT/M,  2  Cow.  243. 

14.  pefirolt  obtained  in  violation  of  such  aH 
order  set  aside  with  costs.    Ibid. .  ' 

15.  An  irregular  order,  reversing  the  decree 
of  the  chancellor,  in  conset^ence  ot  which  the 
papers  in  the  cause  are  remitted  to  the  Court  of 
Chancery,  set  aside,  and  the  register  of  that 
Court  ordered  to  return  them  to  this  Court,  that 
the  sstme  may  proceed.    Ibid*  ■ 

16.  But  the  order  here  being  to  reverse  an 
order  in  the  Court  of  Chancery,  dissolving  all 
injunction  to  stay  proceedings  on  a  judgment 
and  execution  at  lew,  upon  which  the  money 
had  been  collected  and  paid  over  to  the  attor- 
neys for  the  plaintiff  there,  (the  respondent 
here ;)  the  rule  setting  aside  the  default  Was  so 
modified  as  not  to  take  effect  till  these  attorneys 
stipulated,  th^t  in  the  event  of  ^  reversal  of 
the  chancellor's  order,  tlie  money  sd  collected 
and  paid  to  them  should  be  placed  at'the  dis- 
posal of  the  Court  below,    ibid. 

17.  Form  of  the  rule  for  this  purpose.    DM, 

18.  Rule,  on  dismissiog  an  appeal  upon  the 
record  (sail  of  the  cause,  that  the  4ippellant  ,paj 
the  respondent  tlOO  dollars  besides  the  tiaxable 
costs ;  the  Court  being  of  opinion  that  the  ap- 
pellant had  conducted  vexatio'osly.  Murray  v. 
Mumfordy  fi  Cow.  400.  * 

19.  The  power  of  the  Cotirt  to  allow  beyond 
the  taxable  costs  considered.    Ibid. 

20.  The  question  considered  whether  thfa 
Court  can,  on  affirmance  of  a  decree  of  the 
Court  of  Chancery,  upon  ftppeal,  order  the  ap- 
pellant to  pay  the  respondent  a  sum  beyond  the 
taxable  costs.  Efuton  v.  Thllmadge,  2  Cow.  402, 

21.  Additional  sum  refused  under  the  circum- 
stances of  the  case.    Ibid. 

22.  The' decision  of  the  Court  for  the  Cortex 
tion  of  Errors  is  bindbig  till  its  doctrine  be  idr 
tered  by  the  Legislature.  Per  Coiden^  Senator, 
Jhekie  v,  Qnrm,  5  Cow.  647. 
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.  23.  But  Savage,  C.  J.,  seems  to  qoostion  the 
decision  of  that  Court  in  Hiurray  v,  Riggs^  15 
John.  571.     Ilrid, 

24.  Till  writ  of  error  be  returned,  the  Court  of 
Errors  are  not  in  possession  of  the  cause,  so  as 
to  render  any  judgment.  Newman  ?.  Van  Jini' 
werp^  4  Cow.  711. 

25.  The  president  of  the  senate  may  vote  and 
act  generally  as  a  member  of  the  Qourt  of 
Errors.    dffWfiymotM,  8  Cow.  7€1. 

26.  It  cannot  be  alleged  for  erroT^  in  the  Cx>urt 
for  the  Correction  of  Errors,  that  in  a  cause 
where  there  were  two  issues  joined^  the  jury  had 
passed  upon  only  one  of  them,  if  it  appears  that 
the  question  has  not  been  brought  before  the 
Supreme  Court  oil  a  motion  in  arrest  of  judg- 
ment or  otherwise.  The  Court  for  the  Correc- 
tion of  Errors  is  strictly  sn  Appellate  Court  for 
the  re-examination  and  correction  of  erroneous 
decisions  aetuaUy  made  by  other  tribunals^  upon 
questions  distinctly  presented  to  the  Court  be-' 
low,  and  none  other  will  be  considered*  Camp' 
heU  T.  Stakee,  %  Wend«  t^7. 

27.  An  oath  is  not  necessary  to  be  adminis- 
tered to  senators  on  takibg  their  seats  as  mefln- 
bers  of  the  Court  of  'Errors,    i  Wend*  209. 

28.  The  lieutenant-goTernor,  acting  as  presi- 
dent of  the  senate,  has  an  equal  right  witn  the 
other  members  of  the  Coilrt  for  the  Correction 
of  Errors  to  express  his  opinion,  and  vote  in  the 
decision  of  ev&ry  question  before  the  Court.*  2 
Wend.  215. 

29.  All  costs  awarded  by  this  Court  (the 
Court  of  Errors)  shall,  in  cases  of  appeal,' be 
taxed  in  the  Court  of  Chancery,  and  in  writs  of 
error  in  the  Supreme  Courjt,  in  the  usual  manner 
of  taxing  costs  in  such  Courts,  and  when  thus 
taxed,  shall  be  inserted  in  the  judgment  of  this 
Court  sent  down  to  said  Courts  resp^tively ; 
forwhiph  costs  the  Supreme  Court,  in  cases  of 
writs  of  error,  shall  award  execution  accofdinff 
to  Che  course  of  that  Court ;  and  t)ie  payment  of 
all  costs  awarded  by  this  Court  in  cases  upon 
appeals  shall  be  enfofeed  by  the  Court  of 
Chancery,  according  to  the  practice  of  that 
Court  Beg.  Gen.  jSprU  7M,  1829,  2  Wend. 
239. 

30.  A'member  of  the  Court  for  the  Correction 
of  Errors  may,  by  virtue  of  the  constitution  of 
the  state,  and  notwithstanding  the  provisions  of 
the  revised  statutes,  decide  or  take  part  in  the 
decision  of  a  cause  determined  by  htm  when 
sitting  as  a  Circuit  judge.    6  Wtod.  158. 

31.  The  Court  for  £e  Correction  of  Errors 
look  al  the  pUsadinga  as  they  appoar  on  the 
record,  and  itot  as  set  forth  in  the  tiU  afeaeeep' 
ium9.     T\dUt  v»  JMson,  6  Wend.  213. 

32.  In  the  Coart  for  thcCorrection  of  Errors 
a  jttdffment  of  ttffirmanee  or  reversal  is  efective, 
if  atl^ast  too  membeA  cohcur  in  the  decision, 
provided  thai  nineteen  members  ars  present 
when  the  decision  is  made,  althoujgh  the.  re- 
maining nine  members  do  not  vote  in  tho  deci- 
sion of  the  question,  and  have  not  evea  heard 
the  acgpment  of  the  cause.  IPIbrkmd  v.  Gro- 
ry,  6  Wend;  297. 

33.  The  Court  for  the  Correction  of  Errora 
has  no  Jurisdiction  to  reverse  a  judgment  of  the 
Sapieme  Court  for  error  infati,  ttnless  the  ques- 
tion has  been  first  oxamlned  and  decided  upon 


a  writ  of  error  eoram  vobis  in  that  Court.    Ikh 
via  V.  Packard,  6  Wend.  327. 

34.  The  power  given  to  that  Court  by  the  re- 
vised statutes  to  award  an  issue,  when  necessary 
to  determine  a  question  of  fact,  does  not  give 
the  Court  jurisdiction  over  cases  not  before 
cognisable  in  that  Cour|.  It.  only  enables  theni 
to  administer  justice  more  conveniently,  when 
a  question  of  net  is  presented  on  a  plea  of  a  re- 
kate  rf  errore,  or  other  matter  arising  subsequent 
to  the  judgment  in  the  Court  below.    Ibid* 

35.  This  Court  reviews  the  nroceedinffs  of  all 
subordinate  tribunals  as  to  tneir  jurisdiction, 
and  aU  questions  of  law  arising  before  them. 
Tollman  v.  Bigehw,  10  Wend.  420. 

36.  The  Court  of .  Errors  will  review  all 
questions  of  law  arising  upon  the  facts  of  a 
case,  but  not  upon  tke  evidence  of  such  facts; 
and  it  teems,  4hat  Ji  party  who  wishes  to  review 
the  decisions  of  the  Supreme  Court  upon  a  mo- 
tion to  set  aside  a  report  upon  questions  of  law 
jgrising  upon  the  facts  of  the  case,  must  obtain  a 
statement  of  the  facts  upon  which  the  decision 
is  founded,  to  be  drawn  up  under  the  direction 
of  the  Supreme  Conr^  and  placed  upon  the 
record  in  toe  form  of  a  special  or  supplementa- 
ry report-  of  referees  in  lae  nature  of  a  special 
verdict,  or  bill  of  exceptions.  Fseier  v.  Beatk^ 
11  Wend.  477.       ^ 

37.  Before  suing  out  a  eerUorari  to  remove  a 
cause  from  the  Common.  Tleas  into  this  Court, 
the  defendant  must  cause  his  appearance  to  be 
entered  \  simply  giving  notice  of  a  retainer  is 
not  enough.  JBx  parte  uaaeeetaL  12  Wend.  193. 

38.  On  a  eeriiorari  to  the  Municipal  Court 
of  Brooklyn^  this  Court,  being  required  to  pro- 
ceed and  eive  judgment  accx>Aing  as  the  very 
ri|[fat  of  the  case  may  appear,  wililook  into  the 
evidence  to  see  whether  there  is  any  foundation 
for  the  judgment ;  but  where  there  is  evidence 
(m  both  sitwa,  a  judgment  will,  not  be  reversed, 
although,  upon  reviewing  it»this  Court  come  to 
a^different  conclusion  from  that  arrived  at  by 
the  finding  upon  which  the  judgmient  was  ren- 
d^ed.    Sryhtr  v.  Bergen,  15  Wend.  490. 

39.  //  aeeiMt,  that  the  same  rule  should  govern 
in  a  certiorari  to  the  Marine  Coqrt  of  the  city 
of  New  York.  In  both,  these  cases  the  rule 
being  different  irom  that  which  prevails  in  this 
Court  on  writs  of  error  to  the  Common  Pleas, 
where  the  action  was  oDginally  commenced 
before  a  justice  of  the  peace.    liid. 


COURTS  OF  GENERAL  SESSIONS. 

1.  The  clerks  of  Oyer  and  Terminer  and 
General  Sessions  of  the  peace  are  not  entitled 
to  compensation  for  their  services  rendered  to 
thfT  public, 'except  in  the  city  of  New  York. 
MaWtry  v.  Supervisors  of  Cortland,  2  Cow.  531. 

2.  Clerk  of  Oyer  and  Terminer  and  General 
Sessions  is  entitled  to  compensation  for  engross* 
ing  and  entering  the  minutes  of  l^ese  Courts 
Douhleday  v.  Supervimrrs  if  Broome,  2  Cow.  533 

3.  Which  the  supervisors  should  audit.  Ibid. 
.4.  Where  sierviees  ^re  rendered  for  the  bene 

fit  of  the  county,  and  no  specific  mode  of  com 
pensatfon  is  providod,  they  should  be  audited 
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by  the  Baperrison'  as  a  part  of  the  contingent 
charges  «r  the  county.    Ibid, 

5.  The  fourth  section  of  the  act  declaring  the 

Sowers  and  duties  of  Justices  of  the  peace,  (3 
i.  L.  507,  8.)  and  creating  a  Special  Session 
for  the  trial  of  petit  larceny  without  a  jury,  is 
not  contrary  to  any  provision  in  the  constitu- 
tion of  the  United  States  or  of  this  state. 
Murjthy  ^.Tht  Peopky  9  Cow.  816. 

6.  A  Court  of  General  Sessions  maV  return 
or  remit  an  indictment  to  the  Oyer  and  Terminer 
Golden  in  the  same  county,  which  was  ori- 
ginally found  in  and  remitted  from  the  Oyer 
and  Terminer.  The  P^U  ▼.  Gny^  10  Wend. 
609. 

7.  R  seems,  also,  that  a  recognisance  taken  in 
the  Oyer  and  Tenniner  for  the  appearance  of  a 
party  at  the  next  General*  Sessions,  may- be 
respited  from  the  Sessions  to  the  Oyer  and  Ter- 
miner.   Ibid. 

8.  A  Court  of  General  Sessions  has  power 
to  set  aside  a>erdict  for  Irregularity.  &<ry  ▼. 
Monroe  General  Semone^  12  WeAdl  273. 


COURTS  OP  OYER  AND  TERMI- 
NER. 

1.  A  Court  of  Oyer  and  Terminer  can/iot  be- 
adjourned  by  a  Circuit  judge,  or  otherwise,  hw 
reason  that  a  number  of  the  county  judges,  suf- 
ficient to  make  a  quorum,  are  not  present  at  the 
day  appointed  for  holding  it.  The  People  y. 
Bradwell,  3  Cow.  445. 

3,  And  where  a  quorum  did  not  appear  till 
the  third  ^sy  of  the  circuit,  and  then  Opened  the 
Oyer  and  Terminer,  and  convicted  a  criminal ; 
held^  that  the  proceeding  w«S  coram- tion  jniiee. 
Ibid. 

3.  But  the  Court  on  eeriiorari  ordered  a  rule 
to  set  aside  the  proceedings,  so  as  to  prevent 
any  advantage  pj  a  plea  of  autrefois  convict. 
Ibid. 

4.  Whether  in  this  state  a  Court  of  Oyer  and 
Terminer^  having  sentenced  a  malefactor,  upon 
conviction  before  them,  to  capital  punishment, 
have  power  after  they  have  aojoumed,  on  being 
afterwards,  upon  fuHsher  examination,  convinced 
of  his  innocence,  to  snspend  his  exectttion,  or 
grant  a  reprieve  till  the  case  can  be  laid  before 
tiie  pardoning  pg^werl  Qumre.  Miller'*s  ease; 
9  Cow.  730. 

6.  By  the  common  law,  the  judges,  may  re- 
prieve even  after  adjournment;  and  the  only- 
question  is,  whether, the  power  be  w,anting  here 
either  from  the  frame  and  principle  of  our  ffo- 
vernment,  or  is  impliedly  denied  or  withheld  oy 
the  constitution.    But  vid.  3  R.  S.  658.    Ibid. 

6.  This  question  examined  upon  the  consti- 
tution upon  principle  and  authonty,  in  ^  corres- 
pondence between  Clinton,  governor,  ai^d  Ed- 
wards, Circuit  jud^,  president  of  the  Oyer  and 
Tenniner  of  the  city  of  NeW  York,  in  a  case 
(stated)  wherein  that  Court  had  reprieved  the 
capital  execution  of  a  prisoner  after  sentence. 
Ibid.    ^  • 

7.  Courts  of  Oyer  and  Terminer  hate  au- 
thority to  gncnt  new  trials  on  (he  merits.  The 
P«y«  T.  iS/cme,  5  Wend.  39.        • 


COURTS  OF  SPECIAL  SESSIONS. 

1.  Form  of  miltimvs  or  execution  on  convic* 
tion  for  felony.  Mailer  of  Sweaiman,  1  Cow.  144. 
'  3.  Whether  this  should  state  that  the  Crime 
was  committed  within  the  county.    Ibid.     . 

3.  Where  «  Spedal  Session  found  S.  gnilty 
of  petit  larceny,  and  sentepced  him  to  imprisoii- 
ment  for  thirty  dflys,*  and  imposed  a  fine  of  $15; 
and  also  adjudged  that  unless  the  fine  should 
be  paid,  he  should  be  imprisoned  four  uionths; 
Ae/a,  that  Uie  sentence  was  good  for  thirty  u  '.ys, 
but  void  for  the  four  months.    Ibid. 

i.  A  Special  Session,  under  the  act,  (sess*. 
36,  c.  104,  8.  4.)  cannot  imprison  more  thaii 
thirty  days  for  nonpayment  of^  a  fine.    Ibi^. 

5.  Whether  they  may  sentence  to  a^erm  of 
imprisonment  not  exceeding  six  montlis,  and 
then  to  thirty  days  imprisoninent  besides,  for 
nont^yment  of  a  fine  1     Qujoert.    Ibid* 

6.  Theijr  power  to  imprison  for  not  paying  9 
fine  depends  upon  the  statute.  ^Ses8«  36,  c.  8^ 
s.  1,  R.  L.  348.)    lUd 

7.  Their  conviction  and  mtxtimui  ;&  equtvac 
lent  t6  a  judgment  and  execution.  Ibid,  note  (a}» 

8.  History  of  the  Court  of  Special  Sessions 
in  New  YorK.    lUd.  note  (0» 

9.  A  Court  of  Specisd  Sessions  have  the 
power,  and  it  is  their  duty,  to  issiie^  second 
venire  for  a  jnry  to  try  a  defendant  in  a  criminal 
Case,  if  ths  first  jury  are  discharged  because 
they  cannot  agree  upon  a  verdict*  Vanderwerker 
V.  ThePeopkyb  Wend.  530. 

10.  Continuing  a  cause  over  fit)m  Saturday 
to  Monday  is  not  keeping  the  Court  open  on 
the  Sabbath,  within  the  meaning- of  the  atatnte. 
Ibid 

Yl*  StaUnff  an  offence  to  have  been  committed  m 
the  town  of  8-*-,  without  adding  the  county  in  wJitch 
the  mnie  is  sitaate,  is  suffident  tp  give  tne  juatioea 
iurisdiction;  the  Court  taking  lodtoial  eognifiino^  of 
the  townt  created  by  law.    Ibid. 

12.  Though  the  acts  of  a  case  be  wturned  to  the 
Supieme  Couil,  they  will  not  look  into  them  lo  see 
whether  or  not  the  jury  emd.    Ibid. 

13.  The  prooeeduigs  ofa  Coort 'of  Special  ^easiona 
wiU  not  be  reverted  Ibr  the  eitois  of  the  macistFate 
belbre  whom  the  complahit'vras  made.    /<Na. 

14.  A  Court  of  Special  Senions  befinre  whom  « 
conviction  is  had  may  proceed,  and  cauM  their  judg- 
ment to  he  eiecttted,  notwithstanding  notice  of  an 
intention  to  remove  the  conviction,  and  the  entering 
into  a  feoognkance  hy  the  defimdaBtr  if  a  eeHirn'mi  ia 
not  sued  oiJt.  The  People  v.  Yates  General  SessUmst 
6  Wend.*  110. 


COURT,  SUPBEM& 

1.  The  Suprsme  Court  have  not  jurisdirtibn  to  or- 
der a  retazation  of  Costs  taxed  by  the  chief  mstloe,  as 
judge  of  the  Court  of  Errora.  Jaeksom  v.  Oftighif  5 
Cow.  44.\ 

1*.  The  Supfeme  Court  will  not  give  an  opinion 
advisoiy  to  another  Coait  after  that-  Court  haft  ren- 
dered  judgment,    Ex-fnaie  barker,  7  Cow.  US. 

if.  Otherwise  if  jodgownt  be  suspended  for  the 
purpose  of  obtaining  the  npihion  or  the  Supremo 
Court.    Ibid* 

U.  A  blU  of  exceptionafs  inappficaUe  to  a  erirai- 
nal  cause ;  Questions  of  evidence  are  therelora  btDuglit 
from  criminal  Courts  before  the  Supreme  Couiioy 
content;  judgment  being  suspended.  8uch  suspen* 
sioh  is  or  eomae  whers  there  is  danbt  •  fMd. 

2.  The  Supreme  Ctfurt  will  not  pass  .  upon 
disputed    it^ms    in    a    bill    of  cqsla    onol  after 

I  taxation,   t&ough,  the  -  liiEr   is   presented   to   the 
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Court  by  BubmisBion  of  the  parties.    Skmft  t. 
jre%,  S  Wend.  633. 

3.  A  Supreme  Coort  commiMioiieT  has  power 
to  make  an  order  for  aecuriiy  for  coeta,  and  has 
the  right  to  modify  or  reroke  it.  Mtore  y.  Jffir- 
rt«,  9  Wend.  483. 

4.  On  an  application  to  modify  or  leyoke 
regularly,  notice  should  be  given  to  the  par^ 
obtaining  the  order ;  it  resu,  however,  ia  the 
discretion 'of  the  o^cor  whether  or  not  notice 
shall  be  given.  .  Where,  according  to  the  ordi-* 
nary  conrae  of  proceedinga,  cause  cannot  well 
be  ahown,.notice  seems  to  be  unnecessary.  Ibid, 

5.  The  Supreme  Court  of  New  Vork  has 
jurisdiction  of  an  action  on  an  instrument  talon 
by  a  eoUector  of  the  customs  of  the  UoiCed 
States,  for  the  deliyenr  on  demand  of  certain 

g'roperty  seized  or  forfeited  to  the  United 
tates ;  the  &ct  of  forfeiture  and  ihe  regu^nty 
of  the  aeizure  being  admitted  by  the  instrument. 
Sailf^r.  Clew/eiand  d  oL   10  Wend.  156. 

6.  The  Supreme  Court  has  not  the  power  to 
nverse  the  judgment  of  a  Court  of  Conunoi^ 
Pleas,  reversing  the  judgment  of  a  Jostiee's 
Cotirt  on  the  merits.  MuiMa  Tuimpiht  Boad 
r.  Hauwood,  10  Wend.  433. 

7.  The  Supreme  Court  have  jurisdiction  over 
the  proceedings  in  relation  to  streets  as  a  Court, 
and  ^uott  commissioners,  except  in  reviewing 
the  proceedings  of  the  c<Hnmi8sioneiB  of  esti- 
mate and  assessment ;  when  once  the  report  is 
confinned  by  this  Court,  the  order  of  the  Court 
eannot  be  opened  apd  reviewed^  In  ikt  matter 
^Ckoal Street,  New  York,  ll  Wend.  164.  . 

'd.  In  all  eases  where  abill  of  exceptions  is 
taken,  demurrer  to^denoe  put  in,  case  made, 
or  notice  given  of  a  motion  for  a  new  trial-  on 
Dewlv  discovered  evidence,  the  cause  must  be 
heard  and  decided  bv  the  (Circuit  judge  pre- 
▼iottsly  to  id  being  brought  into  the  ^Supreme 
Court,  whether  thm  is. or  is  not  an  order  to 
stay  proceedings,  unless  the  Circuit  judge  shall 
hare  directed  that  the  bill  of  exceptions,  or  the 
like,  shall  be  carried  immediately  to  the  Supreme 
Court. .  Hkk»  v.  Oiamberhin,  13  Wend.  354. 

9.  Where  a  eeWtororiMssues  to  a  justice  direct 
from  the  Suph^me  Court,  the  plaintiff,  tUthough 
sudcesslul,  does  not  recover  costs.  Smiik-  v. 
lAtee,  14  Wend.  337. 

10.  The  power  to  review,  and  correct  the 
errors,  abuses,  and  mistakes  of  public  ^officers, 
and  of  inferior  or  sub^inate  juriBdiction9,  be- 
longs exclusively  to  the  Supreme  Court*  WhiU 
fiey  V.  The  Mayor,  Aldermen,  Jre,  if  the  tity4f 

New  Yi^rK  1  Paig««  548. 

11.  lUegality  in  the  proeeedings  upon  assess- 
ments, for  the  purpose  of  regulatinjr  and  improv- 
ing streets  in  the  city  of  New  York,-  may  be 
corrected  by  a  ceriioran  to  the  Supreme  Court 
IbU. 


COURTS   OF  JUSTICES    OF   THE 

PBACE. 

h.Jurudhtian  t  (a)  Jn  remeei  ef  the  qetion, 
andiht  turn  demandea,  and  herein  of  the 
naiureofihe  Cburt  t  (b)  In  reaped  to  the 
forliee  to  the  aetidn, 

II.  Ftoeeu^  and  by  whom  it  may  be  tffved. 

You  m.  33 


IIL  Jtfpearanee  r  (a)   Who  may  appear  and 
advocate  the  eauee  #   (b)  Jppearance  of 
'    an  irfant* 
IV,  Deeldration,  when  good^ 
V.  Plea  and  imue. 
Yl.  Plea  rf  title. 
yn*  Pka  ma  former  axiion. 

IX.  Adjournment  e  fa)  When  an  adjournment 
may  be  granted,  on  Mfhat-  eeeuriiy,  and 
for,  what  time  t  .(b)  When  an  improper 
adjourtment  amounte  tQ  a  dieeoatinur 
astet,^andwhati$awaiperefthe  irregw 
larity. 
X,  T^rial  in  a  Juetiee'e  Courts 
XI.  TVtti/  by  jify*   (a)  Venire,  and  when 
irregulariiiee  in  the  venire  are  euredf 
(b)  OiaUenge  s  (c)  Proeeedingi  of  the 
jury  itfter  tkey  htm  retired,  and  until 
,    thetr  verdict  i$  recorded  i  (d)  VerdUt.  ^ 
Xn.  Judameni  .*  (a)  Judgment  tfler  iteuejoii^ 
ea{  (b)  Judgment  by  junnfeteiani   (o) 
What  ie  evidence  of  the  exietenee  <f  a 
judgment  in  a  Jiutite's  Court. 
Xm.  Cute.. 
XIV.  Execution, 

Xy«  Maehment  t  (a)  Jgainet  a  eogteealed  dAt» 
or  4  (b)  df^tnf/0fMMi-reftdefiifie&iorf 
(e)   When  eeeurity  miUt  be  entered. 
XVI.  Jfpeale  to  (he  Court  of  Common  Pkae. 

I.  Juriedidion  .*  (a)  In  respect  of  the  ddion,  and 
the  $um  demanded,  and  herein  of  the  nature  of 
the  Court.  .  . 

'  1.  I^ottgh  the  process  in  $  Justice's  Court 
be  for  §35  only,  and  the.declaration  be  more,  it 
does  not  oust  tiie  justice  of  his  jurisdiction,  nor 
is  it  a  material  variance*  Denmeon  v.  QMne, 
1  Cow.  111. 

3.  Where  tiie  justice  is  absent  at  the  ad- 
journed day r  the  cause  is  discontinued ;  but  the 
parties  m^y  conifer  jurisdiction  by  consent,  and 
appearing  and  going. to  trial'  on  another  day. 
Stoddard  ▼.  Hobnee,  1  Cow.  845. 

^  3.  Y^t  in  tresj^ass,  such  consent  of  one  d^ 
fendant  will  not  give  jurisdiction  as  to  the  other. 
Ibid. 

4.  And  on  trial  by  consent,  nodet  these  cir- 
cumstances,  the  declarations  of  the  defendant 
who  was  not  a  party  to  the  arrangement  are  not 
admissible  as  evidence  against  the  other.  Ibid. 

5.  In  an  action  oitretpaes  in  d^JuatieeU  Omrl, 
a  plea  of  a  right  ef  way  puts  in  question  the 
title  to  lande,  and  deprives  a  justice  of  jurisdi^ 
tioo;  and  the  consent  "of  oarties  that  tha  suit 
shall  proceed  notwithstandingf  such  plea,  does 
•not  restore  the  jurisdiction.  Striker  r.Mbtt,  6 
Wend.  465. 

B.  A  justtoe  has  jurisdicti^n'of  an  action  of 
covenant,  ou  the  condition  oTa  bond,  the  penalty 
of  which  exoeeds  $60,  where  the  damages 
claimed  do  not  exceed  that  sum.  Broomer  r. 
Lttine,  10  Wend.  635. 

7.  The  statute  giving  exclusive  jurisdiction 
to  the  Municipal  Uourt  of  Brooklyn  Ui  hear,  tqr, 
and  determine  tSl  actions  cognisable  before  a 
justice  within  the  limits  of  the  village,  did  not 
preclude  the  justices  of  the  county  to  try  m 
transitory  action  ef  which  they  bad  JurisdictioB, 
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■Itlicmgli  it  rase  within  the  bonodfr  of  die  vHlage, 
provided  the  ^laee  of  trial  wa^  not  within  such 
bounds.    BlaUhUy  t.  ifeter,  IS  Wend.  915. 

8.  A  Ju8tice*8  Goort  is  not  a  Court  of  record. 
ScoU  T.  RuMiunan^  1  Cow.  313. 

(b)  In  reaped  to  theparlif  to  ike  adion* 

9.  To  giVe  a  jnatice  hirisdiciionjvoder  m  wa^ 
nnt  upon  the  fi%  doUur  act,  (sees,  47,  eh. 
8S8.)  the  defendant  mow  be  pmonally  arrest- 
ed, and  brought  into  Couft  ,helbie  the  justice. 
€b/vtfi  ▼.  Lathery  9  Cow.  61. 

1th  If  not,  a  j6dgiQent  lendered  theseon, 
though  upon  a  return,  regular  on  its  lace,  of  the 
defendant  as  in  custody,  and  made  by  his  eon- 
sent^  will  be  eoram  non  judiee  end  void ;  and 
all  persons  aeting  under  it  will  be  wrong  doers* 

11.  In  ease  of  a  summons,  the  offieei;*8  return 
of  eerrioe  by  reeding  fffves  the  justice  jurisdic- 
tion of  the  person.    IhitU 

19l  Where  a  Court  proeeeds.eiTOBeonsIy,  the 
leiped^  is-  by  a  eartionuri  or  writ  of  error;  but 
where  there  is  no  junsdictibn,  all  is  absolutely 
▼old,  and  all  concerned  in  enforcing  the  j.udg^ 
ment  are  trespassers.    Ibid, 

13.  A  suit  in  a  Jostice^s  Court  must  be 
bnm^t  in  the  Iowa,  or  next  adjoining  town, 
wherein  either  the  plaintiff  or  the  defiuidant  to 
the  eeooid  nsides ;  the .  fiiet  that  the  eioee  in 
action  belongs  to*cn  tmignee^  a  noi^resident  of 
the  county,  but  not  aparty  to  ike  rteord^  doea^  not 
justify  a  departure  from  the  requirements  of 
the  statute.    Mardy  V.  Botoe^  7  Wend.  463. 

14.  Where  a  wanrant  under  the  justice*8  act 
iBMee.  in  &vour  of  a  non-Msident  plaintiff,  the 
action  may  be  brought  before  any  justice  of  the 
oounty ,  and  need  not  be  broufdit  befiNre  a  juetice 
ef  the  town  whero  the  de&ndapt  resideei  er  of 
the  next  adjoining  town.  Hunter  y.  Buriie  et  aL 
10  Wend.  358, 

15.  In  a  sttit^  against  a  non-resident  defendr 
aat,  the  action  m^st  be  brought  before  a  justice 
of  the- town  in  which  the  defendant  tOAj  be  at 
tlie  time  of  the  oommenoement  of  the  suit ;  bet 
it  is  not  neeeseary  that  a  ifon<^reeideBt  plaintiff 
ahoold  be  personalty  in  the  eoiuity  at  the.  time 
of  the  application  for  process.    l6id. 

16*  A  justiee  of  the  peace  i»  not  aot&onfeed 
ta  iss^  a  warrant  against  an  inhabitant  having 
a  fateily,  or  a||ainst  a  fieeholder,  unless  the  ap- 
plicant state  m  the  affidavit  upon  which  he 
applies  for  such  piocese,  facts  and  cinmm- 
etances  showing  the  grounds,  of  the  applieation ) 
the  mere  ailegation;  that  he  believee  there  will 
be  danger  of  losing  his  debt  unless  a  warrant 
issues,  will  not  be  euffieient.  Loder  t.  PMpts 
13  Wend.  46. 

n.  Protea^andhy  mkom  it  may  W  terredL 

17.  The  plaintiff  ill  a  Justioe'e  Court  may 
serve  his  own  sumnnbhs,  eithw  where  he  is 
Inmeelf  a  constable  er  speoi^ly  deputed  for  the 
purpose.     Tuttle  v.  Hwd^  3  Cow.  436. 

I8L  The  retwn  of  a  summons  in  a  Jnstiee's 
Court,  personally  served,  and  stating  the  time 
when,  is  sufficient.  Uggy.Stilknan^  8  Caw.418. 

19.  In  Justioe^s  Courtav  in  oases  where  snmr 
mens  Si  the  resular  process,  a  warvant  withoirt 
4aili  is  void  ^  the  jiisttee  Kaa  BO  lurisdittieB  ovw 


the  peiaon-i^  the  defendant^  and  all  partiei  cofl^ 
cerned  in  the  arrest  under  such  process  are  ties*' 
passera.     Gold  et  al,  ade.  Bimtl^  1  Wend.  310« 

80.  After  service  of-a  summons  by  copy,  if 
tlie  plaintiff  omit  any  further  proeeeding  for 
twelve  months,  it  will  be  inegpalar  to  issue  a 
wairant  (bunded  om  such  summons.    Ibid, 

31.  A  party  in  a  Jnstiee's  Court  is  not  ae* 
eountable  for  the  iseaing  of  process,  unless  hh 
directs  or' sanctions  iL    /6ittf. 

83.  Under  the  justice's  aet  of  1884,  the  oatlr 
of  the  party  applying  for  a  warrant  ie  proof 
within  tne  meamn^  of  the  atatute,  whereon  itm 
necessity  and  propriety  of  issuing  a  warrant  may 
be  determined.    j?t«e// v.  J»/iK  3  Wend.  389. 

33.  A  justice  of  the  peace  may  issue  processy 
and  make  it  returnable  at  any^plaee  in  the 
county  in  which  he  is  an  officer*  Schroqpeil  v* 
Tayhr,  10  Wend.  196. 

34.  ifeffie  process .  in  a*  Jnstioe!s  Couit  ie 
amendable  in  the  name  of  one  of  ^e  plaintiflb : 
thus,  as  in  this  caae,  aaummona  at  the  Suit  of 
several  plainttflb  may  be  amended  afWr  the 
return  or  the  same,  by  altering  the  Christiaa 
name  of  one  of  the  pildntiffe  from  Joseph  to 
Jasper.     Brau  et  aL.v.  Menoony  10  Wend.  319. 

35.  Where  an  illegal  arre«t.is  made,  the  at- 
toroey  who  rtppean  to  advocate,  the  easse  i$  -not 
responsible,  unless  he  offieionsly  interposed  in 
directing  the  anest.  Aui<aiV.JIiir<tt,IOWend* 
368.   '        .  ....." 

.  8&  A  aumnons  m  a  Juatioe'e  Courts  ralorn^ 
able  in  the  forenoon  of  the  %lk  dvj  4yf  a  moatfa^ 
is  wen  served-  in  the  afternoon  of  the  eeconp 
day  of  the  same  month;  Cblumbia  T:  R,  v. 
Sagvfoody  10  Wend.  483. 

37*  A  justice  may  refkse  to  enter  a  judgment 
of  nonsuit  against  a  plaintiff  who  ^eto  appear 
on  the  return  of  the*  process,  witiHn  one  nonr 
after  the  aame  is  retnrnsble,  where  reasonsble 
cause  exists  for  such  refusal.  Bmher  and 
Orego  y,  Parker  and.Cooky  11  Wend.  51. 

38.  Where  a  suit  is  brought  in  a  Justice^ 
Court  in  the  names  of  two  plaintiffs^  an  affidavit 
that  one  of  the  plain^ifih  ia  a  non-resident  of  the 
county,  is  not  sufficient  to  authorise  the  issuing 
of  a  warrant.  *  LmntU  et  at.  r.ShUkeriandf  II 
Wend.  568. 

39.  A  warrant  issued  under  the  jnstSee's  act 
is  net  spent  if  the  juattee,  on  the  defendant 
beinj^  bron^t  befi»e  hiOk,  after  calling  the 
parties,  declares  himself  enable  to  try  the  eaase» 
and  dii^ta  them  to  go  belbra  anomer  justice* 
jfmoU  V.  SZ^Mt,  10  Wend.  514. 

30.  Previous  to  the  revised  statutea,  tiie  coi^ 
stable  had  a  right  to  detain  the  delendant  for  a 
reasonable  time,''while  making  a  bonatUk  effiirt 
to  And  a  justice  to  hear  the  cause ;  the  period 
BOW  IS  ftxedlnt  twelve  hours*    IbidL 

31.  In  a  auit- before  a  justice  against  joint 
debtors,  a  non-resident  ]rfaantiff  is  entitled  tp 
proceed  by  warraalv  although  one  of  the  defend- 
ante  is  a^ion-resident  ef  me  counljr  hi  which 
the  process  issues ;  and  on  one  of  the  defendants 
being  brought  into  Court,  the  justice  may  ren- 
der judgment  against  both.  Aarboim  ^  Kent, 
14  Wend.  183.  ^ 

38.  It  ia  jN>mpetent  to  a  justiee  te  amend  an 
attachment  issued  by  him,  by  inseitlnff  after 
the  retom  of  the  proeess  the  anount  of  t£a  debt 
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vwom  to  by  the  ^»plic«nt.  Near  r.  Fan  AUtuner 
14  Wend.  S30. 

ill.  Jfypearama  i  (a)  Who  may  appear  ani  ad' 

voeaU  the  eaute^ 

33.  A  yolontafy  appearance  of  A.  Ibr  B.,  a 
defendant,  without  proceM,  there  bein^  no  yroof 
of  his  aothoiity  so  to  appear,  is*Toid.  Stoddard 
V.  HotmeBi  I  Cow.  345. 

34.  So  where  the  cansefaas  been  dfscontinued. 
Ibid. 

35..  A  parol  authority  tor  appear  in  a  Justiee^ 
Court  is  sufficient;  but  should  in  general  be 
elearty  proved,  'fiatd  ▼.  Grdo/,  1  uow.  Il3. 
8.  F.  TWfodb  ▼.  Ckitminffhim^  266. 

36.  Thouffh  where  a  father  ofiEers  himself  to 
^»pear  for  hu  son^  the  defendant,  flight  prodf  is; 
Bomcient.    Ibid*  *    ^    ' 

37.  The  attorney  may  himself  be  a  witness 
to  prove  such  a  power.    Jbid, 

3d.  A  parol  wairant  of  attorney  to  appear  in 
«  Jllstiec^s  Court  is.  suflieientf  and.  may  be 
prored  by  the  attorney  himself,  Fixiey  t. 
A«//f,  3  Cow.  4dl. 

•  39.  A  justtee  has  no  right >  to  admit  an  attor- 
ney to  appear  upon  his  own  knowledge  of  his 
aathoritj.    Beaaer  y.  Van  Every ^  -2  Cow.  499, 

40.' A  constable  appearing  on  |he  trial  of  a 
eanse  as  the  attorney  of  a  plaintiff,  and  proring 
the  demand  deolared  on,  is  a  violation  of  the 
statate  ptohibiting  a  eonstable  from  appearing 
and  advocating  for  either  party  at  the  trial,  at 
though  at  the  time  there  was  no  appearance  by 
the  defendant,  nor  ai^  <m4  in  his  behalf.  Ihrd 
T.SW/A,  11  Wend.  73. 

41.  A  power  of  attorney  to  appear  and  pro- 
Mcate  a  suit  in  a  Jnstiee's  Court,  executed  by 
the  par^  on  the  record,  authoiizes  the  appear* 
ance,  afthongh  sneh  party  is '  but  a  nominal 
plaintiff,  and  -not  the  party:  in  interest*  Ouher 
▼.  ifcnfiey,  14  Wend.  161. 

4S.  In  9  Justice's  Court,  it  Is  not  necessary 
that  the  altomfl(|  for  the  plaintiff  should  produce 
awrittenauthoritytopcosecute  the  suit.  Blettdif 
i^y  V.  JMoMr,  U  Wend.  dl&. 

43.  A  justice  of  the  peace  is  not  bound  to 
feqniie  proof  of  .the  authority  of  a  person  who 
datms  to  appear  as  attorney  for  one  of  *th|B  par- 
ses in  a  cause  prosecuted  before  him,  if  the 
o<hfiF  party  does  not  olitjeet  to  snch  appearance ; 
if  a  party  does  not  object  to  the  appearance  of 
his  adversary  by  attorney,  he  will  be  deemed 
to  have  admitted  his  authority  to  appear.  Atk- 
irman^.  Fineh^  15*Wet.d«  653. 

(b)  Appearanet  cf  an  infant. 

'  44.  A  lustieemay  appoiilt^a  guardian  ad  UUm 
for  an  infant;  and  u  w  infant  does  not  nond- 
Bate  a  guaidian,  this  justice  ntay  «^pdnt  isuch 
person  as  he^hall  think  proper  on  the  motion 
of  the  plaintiff;  but  this  must  be  a  reidt  not  a 
fietitioos  pezaon,    BaUard  v.  Spoor^  3  Cow.  430. 

lY.  DeeldraHon^  when  good, 

45.  A  declaration  in  general  indehiiatae  a^' 
ownpeit  in  a  Justice's  Court  is  good  on  general 
demurrer,  though  it  contain  neither  time  nor 
place,  nor  any  reqvest  to  pay.  Sey9er  v.  Shqfer^ 

■  S  Cow.*  437. 

46.  Where  tfai»plaiBttffsinaJastice*8  Court 


dedaied  on  a  qwdal  contract;  held,  tiitt  they  could 
not  recover  upon  evidence  applicable  to  the  general 
counts  only,  such  evidence  oeing  objected  Uk  Da^ 
seaport  ▼.  Wheeler,  7  Cow.  331. 

47;  A  declaration  in  a  Justice^s  Court,  where  the 
plaintiff  declares  on  a  book  account  generally,  and  at 
the  same  time  exhibits  a  written  account  of  items,  is 
good;  and  on  appeal,  evidence  should  be  received  that 
the  account  thus  exhibited  was  returned  by  tbe  justice, 
and  filed  with  his  return,  although  not  attached  thereto. 
Siolp  V.  Vaii  Cortland,  3  Wend.  492.     .    ^ 

4>.  A  declaration  m  a  Justice's  Ceutt,  if  ol^yeCted 
to  before  the  justice,  miist  be  good  m  form  as  well  as 
substance: 
when 
his  ju  _ 
Wend.- 283. 

V^  FUae  and  imte, 
,•  48.  In  debt,  en  a  Justied's  iudgment,  it  is  no 
defence  that  the  phiiatiff  told  the  conatable, 
who  hcM  an  .ei^utioii  upon  the  judgment,  to 
sell  the  defendant's  cantage  for  as  much  as  he 
could  get ;  and  that  if  it  did  not  bring  the  amount 
of  the  judgment,  to  have.it  bid  in  for  him,  uid 
he  would  take  it  in  satlslaction  for  the  judg- 
ment, which  was  accordingly  dene.  ■l\$iheh  v. 
Cunninghanh  I  Cow.  866. 

493  The  plaintiff  -may  rseover-  the  balance. 
Ibid. 

50.  Such  a  proceeding,  t/  eeemt,  would  jus- 
tify the  constable  in  returning  the  execution 
satisfied.    Ibid. 

Sir  The  defendaAt  in  .a  Justice's  Courtf 
though  he  omit  to  appear  at  the  rsturnof  asum- 
mons,  may  yet  plesa  at. an  adjourned  day,  on 
paying  the  cost  of  t|ie  adjoarnment  and  subs<»- 
quent  prooeedingnw  Lonther  v.  Ghcmmte,  3  Cow. 
87. 

68.  An  amendqietft  Is  allowable  in  a  Justice^s 
Court  by  adding  a  plea  after  issue  joined  upon 
terms.     Cohin  v.  Owtorn,  IS  Wend.  .567» 

53.  If  en  the  retam  of  .a  sammeas  in  a .  Jna- 
tiee's  Court,  theie  is  «o  appeanBce,  tnit  the 
eaus^'is  adjourned  to  a  future  (iay«  on  aoch  ad- 
journed day  the  party  to  the.  suit  may  iaterpoae 
a  plea«    Biky.  v.  Seymour^  1  Wend.  143. 

54.  A  plea  of  pHvilege  in^  a  JusticeV  Conrt 
by  an  attorney,  will,  after. an  appeal, 'be  oon- 
atrued  without  regard  to  establisned  forms  or 
technical  Tules,  and  sU  necessary  averments 
will  be  presumed.  VanAUtyne  v«  Dearborn^  8 
Wend.  586. 

55.  Privil^re  may  be  pload  in  a  suit  before  a 
justioe,  though  commenced  by  summons.  Ibid, 

56#  A  demurrer  may  be  inferposed  to  plead- 
ings  in  a  Justice's  Court,  in  which  case  the 
pleadings  must  be  tested  by  the  same  rulea 
which  govern  in  oth6r  Courts.  Van  Moeeen  v. 
Fan  .<9i^ne,  3  Wend.  75.  . 

57.  Where  the  essential  tights  of  the  parties 
depend  upon  t^e  pleadings  exhibited  in  a  Jus- 
tice's Court,  the  Court  will  be  governed  by 
them,  notwithstanding  the  latitude  allowed  in 
reference  to  such  pleadings.  Hardy  v.  Bowe^ 
7  Wend.  453. 

56.  After  th^  decision  of  a  demnrrer  against 
a  defendant^  a.  justice  may  refuse  to  give  leave 
to  plead ;  the  exercise  of  his  discretion,  however, 
in  this  particular,  is  subject  to  review  by  cerito- 
rert.    Sloan  v.  Oztff,  10  AVend.  370. 

60.  .A  demurrer  is  not  an  i89uable  plea  within 
the  meaning  of  the  81st  ffeneral  rule  of  the  Su- 
preme Court.    Martk  v.  Barney^  1 0  Wend.  538. 

60.  The  same  nicety  and  precision  is  not 
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leqiiired  in  pleadinss  joined  in  a  Justice's  Court 
which  aie  lequired  in  a  Court  of  record ;  and 
evidence  will  oe  receiTed  under  pleadings  joined 
in  the  former/ which  would  not  be  aomissiMe 
under  pleading  joined  in  the  latter.  Mutiet  v. 
lyumpbowr^  5  Wend^  874. 

VLPkaifiiile. 

61.  A  plea  of  Me  may  be  put  in,  in  a  Jus* 
tice*8  Courtv  in  any  action  wherein  l^e  title  to 
land  in  any  wise  comes  in  question ;  and  if  the 
plaintiff  commence  a  suit  in  the  Common  Pleas 
for  the  same  cause  of  action,  and  succeed  in  it, 
he  is  entitled  to  double  costs,' though  thedeiend- 
'ant  there  puts  in  a  different  plea,  and  the  plain- 
tiff went  to  trial  on  sndi  'plea.  The  People  t. 
Onondaga  Common  Pkatu  3  Wend.  1163. 

69.  AfUn  (fHiie  put  in  in^^^  Justice's  Court, 
and  a  compliance  with  the  requirements  of*  the 
statute  in  such  casesi  does  not  ouei  the  justice 
of  Jurisdiction,  in  an  action  of  debi  for  a  penalty 
for  net  Tem<nrin|r  an  ohMtrueHon  in  a  highway, 
Fleet  r^  Youf^ge,  7  Wehd.  991. 

63.  It  irthe  justice's  duty  to  decide  whether 
such  plea,  when  put  in,  is  appropriate  to~  the 
-action  proseeuled'  before  him.    Ibid* 

64.  Where  an  action  of  trespass  is  remoTed 
from  a  Justice's  Court  in  consequence  of  the 
interposition  of  a  plea  of  title,  the  defendant 
cannot  add  in  the  Superior  Court  the  plea  of 
not  guiltif,  thouffh  he  allege  that  the  ioeue  in 
9110,  as  Terball  J  described  in  the  Justice's  Court, 
(the  declaration  being  general  there,)  was  4if- 
tereht  from  that  jmecislly  described  in  the  nairr, 
in  the  Common  Pleas.  The  proper  course  is 
for  the  plaintiff  to  ask  lea^  to  amend  his  former 
declaration  by  an  ioseftion  of  a  description  of 
the  premises ;  if  the  description  be  incorrect,  the 
defendant  may  move  to  set  it  .aside,-  otherwise 
he  must  be  confined  to  the  plea  of  title.  TVMiV/ 
T.  CbrA,  19  Wend.  907. 

VII.  8et^. 

66.  A  )>laintiff  may  before  trial  set  eff  his  de- 
mand prosecuted  in  the  Supreme  Court  against 
a  demand  of  the  defendant,  prbsecuted  by  htm 
affaihst  the  plaintiff  in  a  Jasiice's  Court ;  and 
if  after  a  verdict  affainst  him  in  the  Justice's 
Court,  the  (Plaintiff  here  appeals  to  the  Common 
Pleas,  and  obtains  judgment  of  nonsuit-or  di^ 
eontinnance,  his  demand  heA  is  reriTed  as  a 
subsisting  demand,  and  the  judgment  of  the 
Common  Pleas  may  be  replied  in  answer  to  the 
I  judgment  in  the  Justice's  Court  pleaded  in  bar 
of  the  plaintiff's  right  qf  reeoTcry.  lAMMy 
r.PeUer,  10  Wend.  634. 

66.  Whete  a  defendant  had  specified  tfract  his 
demand  wss  for  grain,  hides,  and  boarding,  and 
on  the  sameday  after  the  adjournment  informed 
the  plaintiff's  attorney  that  be  had  also  an  ac- 
count for  a  stoye  sold,  and  the  justice  on  the 
trial  refused  to  receive  evidence  of  the  sale  ef 
the  store ;  it  wae  held,  that  he  had  emd,  and  the 
judgment  rendered  by  him  for  the  plaintiff  was 
leversed.  Harrington  ▼.  Emign,  11  Wend.  664. 

67.  In  a  Justice's  Court,  a  -defendant  who 
claims  to  be  entitled  to  a  set-off  is  not  bound  to 
furnish  a  formal  bill  of  particulars,  but  most 
speeify  the  nstore  of  his  claim  with  teasonsble 
certain^.    Aid* 


VIIL  Plea  of  a  former  aeiion, 

68.  It  is  a  good  pies  in  amtimpnt^  that  .the 
defendant  had  first  brought  aentmpoit  against 
the  plaintiff  before  a  justice;  but  if  both  suits 
are  brought  at  the  same  time,  the  process  first 
served  snail  take  preference,  fbwneend  v. 
Chaee,!  Cow.  116. 

69.  If  commenced  on  the  same  day,  they 
shall  be  deemed  to  have  been  commenced  at  the 
same  time ;  for  the  Court  will  not  distinguish 
between  the  fractions  ,of  a  day. '  IlndL 

IX**  Miourhmeni  t  (a)  Whifn  an  adfoummeni 
may  be  granted^ym  what  eeeuriiy^  and  for  what 

70.  In  an  action  against  the  sure^  for  an  ad- 
journment, under  thetoarth  section  of^e  twenty- 
,  five  dollar  act,-  the  original  judgment  is  t&e 

measure,  of  damages.     Stewati  v;  .VGima,  1 
Cow.  99. 

71.  To  bring  the  seeui&ty  within  the  fifth  sec 
lion  of  the  act,  the  adjournment  must  be  on 
oath.'  Ibid* 

79. .  The  cause  being  adjourned  under  the 
fourth  section,  upon  fl^ving  security,  the  defend- 
ant appeared  at  the  a^oumd  day,  and  on  yerdtet 
against  him,  bis  bail  immediately  tendered  him 
to  the  justice,  who  called  for  a  constable  to  tslie 
charge  of  him,  but  finding  none,  siaid  he  had 
nothmg  to  do  with  the  detendant ;  held^  that>the 
bail  was  discharged,  thoug^,  on  'entering  judg- 
ment and  issuing  fixeeutidn,  the  principar  was 
not  to  be* found,  (hmell  v.  Jieynolde,  1  Cow« 
941.  -  ^ 

.  73.  M  semii,  fhst  a.  yeidict  by  which  the  juiy 
found  that  the  prisoner  was  not  delivered  up, 
and  that  the  bail  was  still  holden  for  debt  and 
costs,  is  a  good  verdict  in  sub^snctf.    IbiJL 

74.  Where  on  adjoomment  the  defendant 
gives  security  to  appear  and  stand'  trial,  or  sur- 
render himself  in  execution,  in  case  jud^ent 
shall  go  against  him,  it  is  the  duty  of  the  plaio- 
tiff  to  take  out  execution  as  soon  as  he  can 
legally  do  so,  or  the  surs^is  discharged.  Poio 
y.iVJW,  1  Cow. -946. 

76.  This  should  be  forth  with-on  judgment  if 
the  defisudant  is  a  single  man,  and  not  a  free- 
holder; or  if  a  man  of-a  tamily  or  a  freeholder, 
within  thirty  days  after  the  judgment,  exeli/siv^s 
ef  the  day  of  judgment.    Ibid* 

76.  And  even  where  there  Is  no  alternative 
in  the  undertaking  of  the  surety,  but  it  is  sbao- 
lute  to  pay,  it  teeme  he  would  be  discharged^  if 
the  plamtiff  do  not  take  his  principal  in  exeea- 
tton  as  soon  as  he  can,  after  a  request  by  the 
surety  that  this  be  done^if  the  sure^  be  injured 
by  the  delays    Ibid* 

~  77.  Where  the  plaintiff  proceeds  as  a  non- 
resident, se<^Mty  for  an  adjournment  need  not 
be  given  by  the  defendant;  but  if  in  iact  gfren, 
whether  the  surety  is  liahle  on  his  undeitwig  ^ 
Queere*   Ibid* 

78.  The  security  for  an  adjournment,  under 
the  fifth  section  of  the  twenty-five  dollar  act,  is 
n6t  satisfied  by  ^e  mere  appesranee  of  the  de- 
fendant at  the  adjourned  day,  but  the  debt  most 
be  paid,  or  the  body  rendered  in  execution. 
Sarlee  v.  ffyaU^  1  Cow.  963. 

79.  Whereas  appesranee  alone  andsBes  the 
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lerms  of  thie  teenrily,  vnder  the  fooith  sectioD. 
Jbid. 

80.  The  jasttoe  may  without  consent  of  pai^ 
ties  mdjoura  to  a  coavenient  place,  different 
from  that  at  which  the  ]irooea8  la  returnable,  it 
httvingr  been  returned,  and  both  partiee  appear*. 
uig  there.    MorreU'y,  Ntar^  1  Cow.  113. 

81.  And  if  Uie  partiee  aeoompanj  the  jdaticcr 
without  objection,  it  ia  equiTalent  to  a  conaent 
to  the  adjournment.    IhitL 

89.  A  justice  may,  on  thr  plaintiff  *a  leqlieat, 
adjourn  aeven  days  exelnaiTe  from  the  tetun 
day  of  a  snmmona,  when  the  sixth  is  Sunday. 
Speidatt  T.  ^PVmA,  1  Cow.  334. 

83.  The  twelve  days  adjournment  upon  a 
warrant  are  not  satisfied,  by  an  adjournment 
short  of  that  period ;  but  the  justiee  may  adjourn 
from  time  to  time,  at  shatter  periods  thantwelTe 
days,  tin  that  time  is  reached  by  an  aggregate 
of  tiie  sereral  uUoumm'eiits.  Bit^Mrdton  ▼. 
Brown^  1  Cow.  356. 

'  84.  Though  the  cause  have  been  twice  ad- 
journed bv  consent,  and  the  last  adjournment 
be  under  the  defendant's  stipulation  that  he  will 
not  delay  the  cause  further,  but  will  absolutely 
eome  to  trial  on  the  said  adjournment,  day,  yet 
the  justice  is  bound  to  adjourn  again  on  the  dcy 
/eadant's  giving  security,  and  ahoWing  on  oath 
the  absence  of  material  testimony,  £c.,  with 
due  diligence  used  to  obtain  it.  Smith  ▼•  F^ 
ion,  3  Cow.  435. 

85.  The  defendant  is  entitled  to  one  adjoam- 
meui  of  eourae,  on  making  oath  and  giving  se- 
curity ;  and  on  showing  cause,  he  mav  have  a 
still  further  adjournment,  provided  the  three 
months  have  not  expir^.    Ibid* 

86.  Where  a  cause  before  a  justice  was*  ad- 
journed for  more  than  twelve  days,  and  an  en- 
gagement in  writing  was  entered  into  by  a 
surety  that  he  would  pay  the'  damages  and 
costs  which  might  be  sdjudged  against  the  de- 
fendant, if  he  did  not  persooally  appear  on  the 
day  of  adjournment,  such  engagement  was  held 
valid,  Iri  though  it  omitted  the  alternative  that 
the  defendant  should  render  himself  in  execu- 
tion; and  on  the  neglect  of  the  defendant  to  ap- 
pear, the  sgrety  was  adjudged  responsible  for 
the  judgment  which  was  rendered  in  th^  cause, 
notwithstanding  the  execution  against  the  6e* 
fendant  was  returned  in  less  than  ninety  days, 
and  that  it  was  shown  that  the  defendant  had 
obtained  an  insolvent's  discharge,  exempting 
his  body  from  imprisonment  within  ninety  days 
after  the  issuing  of  the  execution.  Fonde^  v. 
CWyZar,  I  Wend.  464. 

87.  Where  a  cause  in  a  Justice's  Court  is 
adjourned  until  one  o'clock,  P.  M.  of  a-dav  eer^ 
thin,  and  tiie  justice  is  detained  in  tiie  diaohaige 
of  other  olBcial  duties  until  alter  five  o'clock  of 
the  'saane  day,  he  mav  after  that  hour  proceed 
and  try  the  cause,  although  the  defendant  has 
departed  fVom  the  place  of  trid.  Hunt  v.  fViek- 
wire,  10  Wend.  103. 

88.  An  adjournment  of  a  cause  in  a  Justice's 
Court  must  oe  regularly  made,  or  the  cause  is 
out  of  Court.  An  adjournment  by  agreement 
of  parties  in  the  absence  of  the  justice  is  not 
enooj^.  although  subsequenUy  entered  by  him 
on  his  docket ;  if  the  defendant  does  not  f  ppear 
ai  sueh  specified  timey  and  judgment  is  rendered 


against  him,  it  will  be  rerersed.    Kimball  v. 
Mack,  10  Wend.  497. 

(b)  When  an  improper  adjournmeni  amounU  to 
a  diteontinuaneef  and  tokai  is  a  waiver  of  the 
.   irregularity, 

89.  A  writing  entered  in  the  justice's  docket 
on  the  return  of  a  warrant  issued  upon  oath, 
end  on  the  defendant's  reijuest  to  adjourn, 
whereby  one  acknowledgea  himself  bail  for  an 
adjournment,  ^  agrreeably  to  the  law,"  though 
the  adjournment  be  for  more  than  twelve  days, 
is  a  ▼alid  security  within  the  fourth  section  of 
the  twenty-five  dollar  act.  Steward  v.  M^Guin^ 
1  Cow.  99. 

90.  The  statute  prescribes  no  particular  form 
for  such  a  security.    Ibid* 

91.  Charging  the  principal  in  execution  does 
jibt  in  such  a  case  discharge  the  surety.;  other- 
wise had  it  b^n  under  the  fifth  section  of  the 
twenty-five  dollar  act.    Ibid. 

93.  An  agreement  that  a  cause  shodld  be  ad- 
journed three  days,  and  that  then,  if  S.  do  not  at- 
tend as  a  witoess,  the  justice  may  adjourn  for  such 
reasonable  time  as  he  may  deem  necessary  to 
procure  the  attendance  of  the  witness,  is  a  valid 
and  binding  agreement,  cmd  cannot  be  revoked 
withoutrthe  consent  of  both  parties.  BMhardwn 
V.  Brown^  1  Cow.  855. 

93.  If  such  agreement  does  not  provide  tiiat 
security  shall  be  given,  th^  justice  mav  adjourn 
without  security,  this  being  waived  by  the 
silence  of  the  parties.    Ibid, 

IX.  TVto/  tfi  a  JuatieeU  Court, 

94.  Admitting  eyfdence  of  a  plaintifl*'8  de- 
claration in  hia  owii  fiivour,  if  objected  to,  is 
fatal  on  error,  though  the  Court  below  direct 
the  junr  to  disregaid  it.  IStUle  v.  Buni^  8 
Cow.  436. 

95.  Where  the  pendency-of  a  suit  commenced 
by  summona  is  pleaded  in  a  Justice's  Court,  in 
bat  to  a  suit  commenced  by  warrant  minst  a 
defendant  about  to  abscond,  the  fact  of  the  de- 
fendant being  about  to  abscond  should  be  re- 
plied ;  and  whether  such  rej^ication  be  put  in 
or  not,  the  plaintiff  ia  bound  to  prove  the  fact 
on  the  trial  by  evidence  other  than  the  affidavit 
on.whith  the.  warrant  was  obtained.  IRnnejf 
V.  Green^  10  Wend.  5^, 

96.  A  justice  at  the  trial  has  a  right  to  non- 
suit the  plaintiflfil^  in  his  judgment,'he  fails  upon 
his  own  showing  to  make  out  his  case,  either  • 
on  the  ground  of  the  inc<Hnpetenoy  or  the  in- 
sufliciency  of  his  evidence;  and  a  judgment  of 
nonsuit  in  such  a  case  is  no  bar  to  another  notion 
for  the  sasie  cause*  ElweU  v.  ATQueefi,  10 
Wend.  519. 

97.  But  if  the  cause  be  submitted  to  the  jus- 
tice after  hearing  proof,  and  he  takes  time  to 
make  up  his  judgpgaent,  it  is  not.  then  in  the 
power  of  the  justice  to  nonsuit  the  plaintiff;  his 
determination  ia  oqnivalent  to  the  verdict  of  a 
jury  and  a  judgment  thereon,  and  though  he 
mav  call  his  joogment  a  judgment  of  nonsuit, 
and  enter  it  accordingly,  it  will  be  deemed  in 
law  s  judgment  for  the  defendant,  and  will  be 
a  bar  to  a  subsequent  action.    Ibid, 

98.  Where,  upon  the  return  of  a  summons  in 
a  Jnstioe's  CowV  after  waiting  an  hour  and 
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t'^^el1t^  minutes,  the  plaintiff  exhibited  his  de- 
elaration,  and  proceeo^d  to  the  pfoof  of  his  d&> 
mand  by  ezamiuinr  two  witnesses ;  and  then  (an 
hour  and  a  half  after  the  tfme  specified  in  the 
summons  for  appearance^  the  defendant  appear- 
ed and  asked  leare  to  plead,  offering  to  pay  all 
costs,  and  the  Justice  refused  to  giro  su^h  leare, 
«nd  onlv.permilting  him  to  cross*ekamine  the 
plaintiff's  witnesses ;  it  vma  held;  that  the  Justice 
nad  erred,  and  a  judgment  of  the  Common 
Pleas  rerersing  the  justice's  judgment  was  af- 
-firmed  by  this  Coutt.  'Piekai  y.  Dtxler^  18 
Wend.  160i 

XL  Trial  by  jury ;  Ta)  Venire,  and  loAcre  tf- 
rtgukmHi$  in  Ae  irsniTS  Are  ettredL 

99.  An  assistant  justice  of  tike  eitv  of  N^fW 
Tork'is  bound  to  issue  a  venire^  if  demanded, 
on  the -same  day  on  which  the  first  order  for  an 
adjournment  is  made,  after  issue,  and  befoi^ 
proceeding'  to  inquire  into  the  merits  of  the 
cause.    i&yZen  T.  Oon^  1  Cow.  86. 

100.  Proceeding  to  inquire  into  the  merits 
means  the  inTestijifation  of  the'  merits  by  an 
examination  of  witnesses  or  other  testimony. 
Ibid. 

101.  Where  the  justice  tells  theplahitlffto  go 
on  to-trial,  aflerboth  partks  hsTe  avowed  them* 
selves  ready,  and  on  being  ask^^  the  defendant 
admits  part  of  the  plaintiff's  account,  and  a 
"Witness  for  the  plaintiff  is  partly  sworn,  it  is  toe 
late  to  call  for  a  vtnire,  Gaka  v.  Bama^  1 
Cow.  335. 

102.  In  aiv  action  under  4he  fifty  dollar  act,  it 
is  too  late  for  the  defendant  to  demand  a  jury 
of  twelve  men,  ailer  a  Jury  of  six  has  been  de- 
manded by  the  plainti^,  and  a  vemtt  issned. 
BuUard  V.  ISjpipor,  2  C&w.  430. 

{hyCkalUnge. 

103.  Thejnstice  may  on  his  own  motion  chal- 
lenge andset  aside  a  Juror  for  intotication.  Ibidi 

104.  If  neither  patty  object,  this  silence  oour 
cedes  the  fact  of  intoxicatioiu    Jbid, 

(e)  Prouedingi  ef  the  Jury  after  ikty  Aose*  re* 
ftrei/,  wi/d  iUdil  their  verdict  i$  reemedm 

105.  A  Judgment  will  not  be  set  aside  be- 
eause  a  jury  drinks  spirituous  liauors  during  a 
suspension  of  proceedings  in  ttie  Cause,  oiit 
only  for  doiri&r  this  while  they  are  silting  as  a 
Jury.     Denniwn  y%  ChlUns,  1  Cow.  111. 

^  106.  In  this  case  it  did  not  appear  that  tlie 
liquors  were  furnished  by  one  party  mote  than 
the  other,  nor  that  the  jury  drank  to  excess. 
Ibid. 

107.  It  is  error  for  the  justice  to  hold  any  in» 
tereourse  with  the  Jurjp-at  their  room,  without 
the  consent  of  the  parties,  as  going  into  the 
toom  and  hearing  certain  questions  asked  him, 
though  he  do  not  answer  them;  or* sending  a 
paper  to  the  Jury,  though  his  return  do  not  etate 
%hat  it  'was.    Bbnatm  v.  CftfrAee ,  1  Cow.  8S8; 

108.  To  reverse  a  justice's  judgment,  on  the 
ground  that  a  constable  was  tfot  sworato  attond 
a  jury,  it  must  expressly  appear  from  the  return 
that  the  lory  leh  Court;  no  intendment  will  be 
indulged  in  support  of  such  objection.  Hdlth 
v.  Masnn^  9  Wend.  863. 

109.  After  a  cause  tried  in  a  Justice^  Ceuit 


has  been  submitted  to  the  Jury,  and  they  havt 
retired  to  consider  of  their  verdict,  it  is  not  i»- 
legular  id  the  Justice,  at  the  request  of  the  jary, 
to  give  them  further  instructions  upon  tlie  law 
of  the  08se»  if  the  parties  be  present,,  or  hare 
the  opportunity  of  being  se.  JhgerM  v.  JtfbtiA 
threp,  13  Wend.  374. 

(d)  J^crdict. 

110.  In  oMumjmt'n  terdiet  for  ten  dollars 
with  interest  from  such  a  day  held' good.  Page 
V.  Cddyii  1  Cow.  116.  _        • 

111.  The  Court 'may  compute  tlie  inteiest* 
and  render  judgment  for  both' thai  and  the  priflh 
cipal.    Rid. 

118.  Though  a  pMty  having  a  jostifieatioa 
will  losehis  defence  by  Joining  ina -pleft.wilji 
another  not  entitled  to  Justify,  still  a  verdiei 
cannot  be  Tendered  against  him,  unless  he  i« 
proved  piilty  under  Uie  plea  <yf  the  genetat 
issue.    Go/idrv.^tssc//t  1  wend.  810.. 

U3. 'Where  a  piatstiff  neglects  to  appear 
when  a  verdict  is  brought  in,  the  jdstiee  may 
entet  a  Judgnent  of  discoatiiiuanse*  Befyea  v. 
iZsmsay,^  Wend.  608.  * 

114.  A  judgment  rendered- by  a  justice  on  « 
verdict  received  in  the  absettee  -of  the  plaintiflr 
is  not -void,  but  voidable  only,  and  its  vSlidity  is 
notjnqnirable  into  eollateially.    /ML' 

1 16.  Where  a  verdict  is  found  for  the  defends- 
ant,  and  the  justice  returns  that  in  pursuanco 
of  the  statnte  he  entered  judgment  for  him,  it 
will  be  intefSded  tliat  such  Judgment  included 
eoits.    Striker  v.  ifitt,  6  Wend.  465. 

116.  ThO  verdict  being  for  the^sfendaiiti  tlia 
costs  follow  asamatt^ ofieottise.    JM, 

XI.  Juidgmeni  t  (a)  Judgment  after  iaeue  joined, 

117*  Where  tlie  defendant  made  afiidevit  ^rat 
the  JosUee  was  a  material  witne8l^  and  moved 
for  andlisoit,  and  the  plaintiff  offered  that  the 
et^temfnt  of  the  Jiistiee  migiit  be  received  as 
legal  evidence,  to  whi^h  the  defendattt  refusQi 
to  aceede,  and  the  justice  nonsuit  the  plaintiff 
with  costs,  the  J«d gment  was  reversed*  Fonder^ 
veer  v.  Stemian^  1  Cow.  84« 

1 18.  ()n  inquest  by  default,  the  issue  will  be 
deeiaed  well  Joined,  though  no  mmiHter  be 
added  to  the  plea  of  the  general  issue ;  if  te.*be 
added  to  the  woids'^and  of  tliishe  puts  himself 
upon  the  country:**  In  sueh  e  case;  6ea«  shaft 
be  construed  to  mean  a- ^mtVder.  -EwenitY.Da 
Oraff,  1  Cow.  813. 

119.  Where  a  Juror  was,  wi^out  "die  knoww 
ledge  of  justice  or  parties,  absent  While  a  wiv 
ness  was  under  examination ;  but  aseeon  as*  this 
was  discovered,  thb  examination  was  enspendedi 
and  oh  his  jretam  soon  afler,  t|ie  parties  pro* 
ceeded  without  objection,  and  reexamined  the 
witness,  so  that  the**  juror  heard  t\\  the  evidence  s 
Ae/Srf,' that  .the  Judgment  ought  not  foe  this  rea- 
son to  be  Teversed.  JBaitman-^..  TuUkf  I  Cow. 
848. 

180.  A  justice  of  the  peace  having  regularly 
heard  a  cause,  ex  parity  m  die  defendant's  at^ 
senee,  cannot,  though  Imlh  parties  be: presaatv 
open  the  matter,  and  prtMseed  to  a  leheaiing 
without   the  plaintiff*e   constot.      Pe^^  v. 

fiKfe,S  Cow.  183.    ' 

181.  He  is  bound  to  eatar  JvdgnSBt  aeesid 
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bg*  to  the  proof,  and  ghe  the  plaintiff  a  tran- 
aeript,  if  it  be  a  case  requiring  a  txanacript ;  and 
if  he  refuaea,  a  numdamut  wQl  lie  commandiog 
him  lo  do  ao.    Jbid* 

(b)  Judgmenlh^  cmfemonw 

193.  The  aet  <[aeaa.  41,  cb.  94,  a*  6and  7.)nn« 
poweiiog  a  Juatiee  of  the  peace  to  render  jadg* 
meat  on  confeaaien  to  $100,  and  preBoribibg  llie 
manner  in  which  thia^ahall  be  done,  and  deobu^ 
log  the-Jnd^imfMit  Toid  unl^st  its  pxarisiona  are 
complied  with,  did  not  require  a  partaeuiar  of 
the  itema,  oath,  dm.,. except  where  the  Jodgment 
exceeded  $60,  (exelnaive  of  coata.)  But  see  the 
autute,  (acaa.  47,  ch.  S38d,B.  IS  and  Id.)  which 
BOW  requiiea  thia  where  tike  judgment  exceede 
#26,  (excluaive  of  ooataO  Griffin  y.  MtdteU^  S 
Cow.  648. 

138.  Omitting-  a  particular  of  dia  itema,  oath, 
&e.,  readera  the  jodgment  yoid  aa  to  creditora 
•nly ;  but.it  ia  valid  and  binding  upon  the  de- 
fendants   llnd% 

134.  A  judgment  confbaBed  before  ^  jnatioe  for 
$60^orieaa  ia  good,  igpithout  tbe  oath  and  apecifi- 
cation  requirM  by  the  acTenth  aection  of  the 
11%  dollar  act.    Anf^  v.  Wanw^  3  Cow.  618* 

125.  The  oonfeenon  of  a  judgment  on  the 
aatborlty  of  a  defendant,^  aa  npon  a  wanant, 
whcfe  lie  ia  not  in  fact  arreated  and  brought  be* 
fbro  tlie  Court,  ia  Toid.  Q>/moT.  i^uMer,  9Cow* 

136.  The  13th  aection  of  the  fifty  dollar  act 
(aeaa.  47,  ch.  3880  appliea  wdely  to  Toluntary 
Jndgmenta  by  eonieaMon  wilhootproceaa.  Ibid. 

137.  By  that  aection,  if  the  oonfeaaion  of  jud]j)» 
mant  be  not  in  writing  witk  the  proper  affidarit 
and  particular,  the  judgment  ia  void  aa  to  cre- 
ditora ;  and  a  purebaaer  of  chattela  under  die  de» 
liBolive  judgment,  with  notice  of  the  defect,  ia  not 
a  AonojSde  purchaser  within  that  aection,  and  ia 
liaUe  to  a  Talid  levy  and  sale  of  the'  same  chat- 
tele  upon  a  aubaequent  execution  at  the  auit  of 
anotlier  creditor.,    fhid* 

138;  A  apedfication  under  a  juatioe^a  judg- 
ment, lendeied  on  confeasion,  atatieg  the  inr 
debtednesa  to' be  *^for  two  promiaaory  notea 
which  were  given  on  a  balance  of  settlement," 
ia  not  a  compliance  with  the  statute  in  auch 
caaea.    Can  v.  RMM,  7  Wend.  398. 

139.  A  pUMiJf  in  a  judgment  aottf  for  want 
Sr  a  8«  Aeient  specification,  becoming  ^fwnkaur 
mder  an  execution  issued  on  such  judgment,  ia 
not  entitled  to  be  eonaidered  aa  a  iona /d^  pur^ 
ehaaer.    Ibid. 

130.  A  judgment  in  a  JnatSce'a  Court  cannot 
legally  be-  enured  on  oenfession,  unless  the  do- 
fendant  is  brought  in  by  aomraons,  or  voluntarily 
appeaia^  in  Court  and  confesaea  judffment ;'  au- 
thority ffiven  to  the  justice  at  an  aeeidental  meet- 
ing in  the  atieet  to  enter  judgment  ia  not  auffi- 
eientk     T^my  v.  Fikrs  8  wend.  669. 

(c)  What  ia  evidence  of  the  existence  if  a  judg" 
mtnt  in  m  JutUee'B  Qmwi, 

IH,  The  certificate  of  a  justice  ia  not  admis- 
aible  to  prove  faia  proceedinga  till  alle*  judg^< 
moot  ui  the  eaoae.    Bat  it  is  then  evidence  of 
the  jud^oent,  and  of  the  proceedinga  which  led 
to  it.     Taunmnd  v.  C6««,  I  Cow.  115. 
^  ia3».  On  appeal  hon  a  Jnatioe'a  Conit,  a 


Court  of  Common  Pleea  eaniiot  lestrain  the 
appellant  from  proceeding  in  the  cause,  until 
security  for  coata  is  given,  on  the  ground  that  he 
is  a  nomraaident.  J*eopie  v.  Jndgei  qjT  JVaMng^ 
iwhCowUu^  1  Cow.  676* 

133.  Nor  ttvn  they  order  that,  until  security 
for  coata  ia  given,  the  appellee  shall  be  entitled 
to  an  affirmance  or  hia  J\idgmenVe(r  parit:    Ibid. 

134*  The  aecurity  mMie  necessaiy  by  ^e 
statute,  (sesa.  41,  ch.  94,  s.  17*)  Ib  all  that  can 
be  lequired.    Ibid. 

1 35.  Form  xif  entry  of  judgment  jn  a  juattce^a 
docket.     Smith  v.  Munford^  9  Cow.  26.. 

136.  An  action  lies  on  a  justice^s  judgment 
immediately  on  ita  jenditioui-  though  execution 
be  atayed  by  the  statute.    IMd* 

137.  The  tranacriptofaJuatice^B  judgment  to 
be  filed  with  and  enterM  by  the  clerk  of  the 
county,  pursuant  to  the  ninth  section  ofstatutey 
(sesa.  47,  oh.  236.)  need  not  show  die  prpceed* 
in^  before  the  justice  with  respect  to  the  regu- 
laniy  of  the  judgment,  or  give  jtti«Bidictioo«. 
/adbon.v.  Jbocf,  9C0W.  182. 

138.  The  transcript  being  duly  entered  is,  per 
le,  alien  on  the  Imida  of  the  judgment  debtor ; 
and  proving  ihsi  tranactipt,  filing  an  entiy,  iff 
snffioiant  m  deducing;  a  tiUe  "hg  sherifiT's  »Ale 
under  a  fieri  faeiaa  t  the  ioattce  or  anv  other 
proof  of  the  judgment  bemie  him  need  not.be 
produced.    /otdL 

J33.  A  riiortfoim  of  entering  a  judjjmeiit  iir 
a  justice's  Court,  for  the  puipose  of  being  tran- 
aoribed  and'  dockiBted,  ao  aa  to  bind  landa.  Jach" 
mm  y.  TuUIa,  9  Cow.  233. 

140.  Thetraascziptexemirfifiedism'iiMryfiefe 
evidence  of  the  regular  rendition  or  the  judg* 
ment,  without  any  other  pioof ;  and  also  that 
the  justice  bad  jurisdiction.    Ibid. 

141.  A  transcript  of  a  juatioe's  judnnent  ia 
good,  although  it  does  not  on  its  face  show  that 
the  juatice  had  Juriadiction.  7\iiHt  v.  Jaekaon^ 
6  Wend.  213.  Jaekaon  v.  Btfwland^  6  Wend.  666. 

142.  A  tranaenpi,  althonch  in  bad  £ng]iah» 
will  be  h^d  good  if  intelligiole  in  the  esaential 
parte.    Jaekaon  t.  Braumer^  7  Wend.  388. 

143.  The  justice  before  whom  a  anitia  eonv 
meneed  mxf  prove  the  pleadings  ejdiibitad  be- 
fore him,  withottt  promioiag  hia  docket  or  % 
transcript.  J9roM^/(mv.^r%A(,15Wend,237* 

144.  Upon  a  plea  of  former  recovery,  a  justice 
is  bound  to  consider  the  plea  proved,  when  tlie 
cause  haa  beea  tried  before  himself,  and  judfl^ 
meat  randered  by  him,  alUioogfa  not  formally 
entered  upon  his  docket  Cahin  v.  Carvrin^  16 
Wend.  557. 

Xn.  Coata. 

145.  If  ^e  coats  of  an  a^oumment  procnied 
by  the  defendant  be  ittdnded  in  a  judgment  for 
the  plainlifi^  it  is  eiro&  Dmniaon  t.  Cb/jrns,  1 
Cow.  111. 

146.  A  bond  given  by  a  plaintiff  in  a  judg^ 
ment  in  the  Juatice'a  Court  of  the  city  of  New 
Yorfc,.afker  tlie  aotng  out  of  a  cerlaerort,.  to  re- 
store the  damagea  for  which  the  judgment  was 
obtained,  with  the  interest  and  costs,  does  not 
render  the  obUgor  liable  on  hia  bend  to  the  pay- 
ment of  the  coata  of  mveraal,  ia  case  the  jod|^ 
ment  be  ravened.  Grj^  v.  ifiirf tmer,  8  Wendk 
538. 
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147.  A  plaintiff  in  the  Common  Pleas  is  not 
entitled  to  double  costs,  bnt,  on  the  contrary,  is 
liable  to  pay  costs  to  the  defendant,  where  the  re- 
corery  is  less  than  a  som  suiBcient  to  carry 
costs  in  the  Commpn  Pleas  in  an  actiion  of  tres- 
pasp  ffttome  elmuumfregit^  originally  commenced 
in  a  Justice's  Court,  but  removed  by  plea  of  title 
into  the  Common  Pleas,  in  which  Court  the  plain- 
tiff, after  a  plea  of  /tfterom  fenemenltmi,  new  as* 
signs,  and  the  defendant  pleads  not  jrailtv  to 
such  new  assignment.  Tj£e  PeojfU/t  ▼.  7%  Hen»- 
ieiaer  Common  FUa^  8  Wend.  647. 

Xm.  Execution^ 

148i  A  dischargje  of  the  debtor  fromanest  on 
execution  extinguishes  the  judgment,  thbuffh 
the  discharge  to  after  judgment  against  the 
bail ;  he  is  2so  discharged.  Lalkrop  t«  Brigg$^ 
8  Cow.  171. 

149:  A  justice's  execution  may  be  renewed 
without  a  formal  return  of  niiUa  btlnih  snd  it  may 
be  renewed  after  the  return  day,  from  time  to 
time,  at  the  option  of  the  plaintiff.  Vuger.  t. 
IV^rd^  1  Wend.  &51. 

16Q.  The  six  months  allowed  for  the  rene^i^l 
of  an  execution  by  ajustice  of  the  peace,  after 
his  remoral  from  oracei  are  calendar  months. 
Pwrmm*  t.  ChamberHn^  4  Wend.  518, 

IM.  The  expiration  of  the  time  ten  which  a 
justice  is  appointed  is  considered  a  removal 
witMn  the  meaning  of  the  act,  in  respect  to  the 
renewal  of  exeoiftions.    Ihid. 

163.  A  tartance  between  the  Judgment  aqd 
the  execution  issued  thereon  in  a  Asttoe's  Court 
wiU  not  deprives  party  of  a  justification  under 
such  judgment  and  execution,  whefe  the  vari* 
ance  hq>petts  by  mistake.  Borland  et  ai.  v. 
Stewart^  4  Wend.  568. 

153.  Such  mistake  miiy  be  shown  by  the 
justice*.    Ibid. 

164.  A  slight  variance,  as  to  the  amount  re> 
covered  before  a  justice,  between'  the  judgment 
and  the  execution  issued  thereon,  will  not  afibct 
the  right  of  a  purehaser  of  property  sold  by 
virtue  of  such  execution.  Jaehion  v.  Pan,  4 
Wend.  686. 

136.  A  county  clerk  is  authorized  to  renew 
an  execution  issued  by  him,  or  to  issue  a  furtfier 
execution.    Ihid* 

166..  The  fact  of  a  constable  applying  to  a 
justice  for  the  renewal  of  an  execution  lajprtma 
fadt  evidence  that  it  was  delivered  to  him  in 
season  to  levy  and  collect  the  amount  of  such 
execution.     Wtkon  v.  Gaky  4- Wend.  693. 

167.  It  is  the  duty  of  a  constable  to  whom 
an  execution  is  delivered,  in  all  cases,  to  search 
for  property  before  he  takes  the  body  of  the  d^ 
fenaant ;  and  if  it  be  shown  that  the  defendant 
has  property  in  his  open  and  visible  possession, 
which  was  subject  to  the  execution,  and  might 
with  reasonable  diligence  have  been  found  by 
the  officer,  he  is  liable  to  an  action  fior  the  aitest. 
HolUder  v.  MtMm,  4  Wend.  639.  . 

168.  If  the  defendant  declares  that  he  has  no 
property,  the  arrest  may  be  made  immediately. 

159.  A  rtntwtd  cf'  an  txetuHon  need  not  be 
signed  by  a  justice ;  any  memoiandam  in  the 
hMidwrittng  of  the  justice,  upon  any  part  of  the 
execution^  dearly^  showing  intention  of  renew- 


ing it,  accompanied  by  redeliveiy  to  the  con- 
stable, is  sufficient,  iVei<ofiV»X«ovf«,6Wend* 
663. 

160.  Que  lies  agamst  a  eonriabU  for  not  levy- 
ing  an  execution  of  the  ffoods  and  chattels  of  a 
defendant  when  directed  so  to  do,  and  instead 
thereof  committing  the  defendant  to  prison.  Md 
is  not  the  only  remedy.  JPloU  v.  SJkeny^  7 
Wend.  336> 

161.  A  plaintiff  in  an  execution  irnot  bouiid 
to  .tender  a  bond  of  ifuUmnii^  imtil  after  a  jnir 
has  passed  upon  tne  question  of  pr(^>erty.  IbieU 

162.  A  cofHte6/e,.who  /!evteton  property, by 
virtue  of  a  justice's  execution,  may  itU  the  same 
after  the  expiration  of  his  term  of  office;  and 
such  was  the  law  previous  to  the  act  of  1830. 
Alderman  v.  Share,  7  Wend.  880. 

163.  A  sale  is  good,  had  under  an  execu- 
tion issued  by  a  county  cImIc  on  a  -^rafiser^ 
of  a  justice's  judgment,  although  made,  after 
the  rAum  day,  Jaekmm  v.  JSrowAer,  7  Wend« 
388.       . 

164.  A  justice's  execution,  which  should  be 
made  returnable  in  ninety  days,  is  void  if  made 
returnable  in  thirtj  days,  and  a  creditor  as  well 
as^the  defendant  m  tbte  execution  may  take  the 
objection.    Fnrr  y.  SmiA,  9  Wend.  338. 

166.  Debt. lies  against  a  constable  and  hie 
sareti^  for  the  mere  negiect  to  return  an  ezedi*- 
tion  $  it  is  not  necessary  to  show  moneys  ool* 
leoted  by  him,  to  sustain  the  action*  iSitocm  el 
aL  V.  Cue,  10  Wend.  376. 

166.  The  renewal  of  a  justice's  ^ecutioQ 
must  be  signed  hv  the  justice,  or  the  consteble 
who  executes  the  process  is  a  trespasser; 
though  it  be  shown  that  the  renewal  is  in  the 
handwriting  of  the  justice,  and  that  he  made  ab 
entry  of  the  fact  in  his  docket,  the  officer  will 
not  be  protected.  Bwrhydt  v.  Toft,  18  Wend. 
146. 

167.  It  is  the  daty  of  a  constable  to  deasc^ 
for  property  to  satisriran  execution,  before  hie 
takes  the  body  4if  the  defendant ;  but  in  an  ac- 
tion against  him  for  an  illegal  arrest,  the  onu$ 
proband  lies  on  the  plaintiff,  who  must  shoW; 
that  he^  had  property  clearly  subject  to  ^  ex- 
ecution,' and  that  the  constahle  had  doe  notice 
thereof:  without  such  proof,  the  law  wiUpre*^ 
sums  that  the  officer  dia  his  duty.    Ibid,  . 

168.  An  action  against  a  coiistaUf)  for  not  re- 
turning an  execution  maybe  brought Ia  a  diH 
feront  county  from  that  of  which  be  was  an 
officer.    Hopkipe  v.  Haywood,  13  .Wend.  865. 

169. .  A  justice's  execution  issues  both  against 
the  goods  and  person  of  the  defendant,  in^sases 
where  he  is  suojbct  to  imprisonment.  TayUnr 
y.FaikretoL    3  Wend.  403. 

170.  A  justice's  execution,' rMrular  upon  its 
face,  if  sufficient  to  protect  the  officer  exeeutinff 
the  process,  whether  thd  magistiate  had  or  had 
not  jurisdiction  of  the  case  in  whic^h  the  process 
issued.     Coon  v.  Conyden,  18  Wend.  496. 

XIV.  Jliaehmenif  (a)  jfgaindaeoneeakddAhr. 

171«  Affidavits  of  a  plaintiff;  that  ftom  re- 
ports and  infonnation,  he  believed  tb^  his 
debtor  kept  out  of-a'  county  to  avoid  paying  his 
debts,  and  of  his  witnesses,  that  they  liad  been 
informed  that  he  had  departedt  and  as  his  crs^ 
ditois  saidf  to  ths  puipote  of  defaudiAg  thtBi 
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%Td  not  fivflicient  to  aQthoHze  tssningr  of  an  at- 
tachment by  the  jtistice.  Thilman  y.  Bigeimv, 
10  Wend.  420. 

172.  An  attachment  against  the  property  of 
a  person  who  temporarity' resided  in  a  county 
where  the  process  fssued,  wa^A«M  £ood  on  a 
bin  of  «xeeptioA8,  although  bis  usual  phice  of 
residence  was  shown  to  l^  in  another  connty  v 
it  appearing  that  the  attaehment  issued  on  due 
nroot  and  the  proper  bond  being  given,  and  it 
betog' stated  that  there  was. no  evidence  that 
the  person  agniast  whom 'trpyer  wad  brought, 
f  r  the  property  taken  under  the  attac^hment, 
knew  the  defendant  in  the  attachment,  or  where 
he  resided,  or  that  he  had  aialnily.  Schroepcl 
^.Taytur,  10  Wend.  196. 

173*  A  receipt  taken  by  a  constable  for.  the 
dcHverj  of  property  seized,  by  him  under  a 
insticers  attachment^  is  a  vtOid  inslruutent 
ilaruey  v.  Lane^  12  Wend.  5C3. 

174.  It  is,  howeyer,  a  ffood  defence  16  the 
receiptor,  that  the  property  has  been  taken  from 
his  possession  by  th^  rightful  owner.    Ibid.  ■ 

175.  An  attachment  issued  by  a  justice 
ag^nst  a  debtor  keeping  himself  concealed  to 
avoid  the  service  of  process,  is  Aot  supported, 
by  an  affidavit  that  he  ke^ps  himself  eoheealed 
to  avoid  the  service  of  a  warrant  issued,  ufld^r 
the  fourth  section  ef  the  act  to  foolish  impi!- 
BonmeAt,  &c«,  dnless  it  affirmatively  appear 
that  he  waa  charged  only  with  an  intent  to 
commit  a  fraud,  of  with ' fraud ulently  contracts 
ing  the  debt ;  .unless  it  so  appear,  as  the  process 
taiay  be  crimiR(i1«  it  consequently  Is  not  shown 
that  he  concealed  himself  to  avoid  the  servit?e 
of  civil  process."  Lyhde  V.  M}nfgomarv^  15 
Wend,  4€1, 

{h)  Apiifitt  a  Wfn'Ttaidtnt  debtor, 

176.  The  dqmmons  or  jattachment  authorized 
by  the  33d  sectiori  of  the  act  to  abolish  imprisba- 
Rient,  &elf' may.  issue  from  a  Justiee^s  Court, 
without  any  amdarit  whatever,  agaitidt  a  de- 
fendant residing  «ut  of  the  eouifty  In  vKich 
process  is  asked.  Chrkv.  irtice,  15  Wend. -479. 

177.  A  summons  under  section  32  of  the  act 
to  aboUah  imprisonment,  te.,  m^y  be  sued  Qut 
by* a  justice  agaitist  a  non-resident  defendant, 
without  proof  of  indebtedaess  or  the  giving  of 
security.    Acktrman  y.  Fiinch^  15  Weiad.  653. 

*     (c)  When  ueurily  mtut^he  ttdtttd^ 

17^.  In  cases  where  seearity  is  reqnired  &0» 
fvre  the  issuing  of  process,  the  error  (Sanaot  be 
remedied  by  giving  the  securitj  after'  the  pi'ocess 
is  is5Kied.    TWdL 

XV.  AftptaU  to  the  C^vrt'rf  Cbmnvm  PUaM* 

1T9.  //  Mem«,  that  an^appcal  from  a  final  de- 
cree brin^  up  aft  interiocttitory*  order' suppress 
itig  certam  depoftitiooa  which  may  bear  ^pon 
the  final  decree.  Wihonf,  7>ovp^  2  CoW.  1!^. 

IdO.  An  appeal  from  a  iustiee*d  )«d(^nt, 
though  aftet  a  trtoiscript  AM.  and-  execution 
issu^,,  supersedes  the  execution.  ShoUi,  r, 
JW^«t // r«fM  6Hf ti/j^,  2  Cow.  506. 

181.  Phis  is  the  process  of  the  Cominon 
Pleas,  and  they  nay  make  a  rUle  •etitng  it 
aside.    Und. 

183.  On  aimea],  a  bond  should  be  given  and 
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exists  paid  by  the  appellant  within  four  days« 
as  required  by  the  fifty  dollar  act,  or  the  appe;J 
will  be  inrtTectnal.    Ibid, 

183.  But  these  facts  need  not  appear  from 
the  justice's  "return.    Ibid,    ' 
V 184.  It  will  be  intended,  on  the  return  being 
filed,  that  the  appellant  proceeded  regularly  be- 
fore tlie'ju^tice;    P)id  . 

185.  The  appellee  has  no  right  to  object  to  a 
hearing  oi'the  appeai^onthe  ground  that  the 
jnatice  had  itot  endorsed  his  approbation  upon 
the  bond,  or  omitted  to  'file  it  within  the  time 
required  by  the  act.     lUd, 

'  180.  This  approbation  may  be  inferred  from 
the  act  of  filing  the  bond«    Hnd, 

187.  It' Is  .erronebua  for  a  Gonrt  of  Common 
Pleas  to  proceed  as  a  Court  of  Error,  on  appeal 
from  a  justice,  and  tr^  the  cause  without  jury, 
even  though  both  parties  elect  this  form  of  trial. 
CoU)en  V.  !&vM,  3  Cdw.  3W. 

188.  Though,  on  appeal,  pilirsuant  to  the 
statute,  <sc8S.  47,  ch.  238,- s.  36;  37.)  the  jos- 
tice'do  not  file  his  return, till  after  the  first  day 
of  the  term  of  the  Comrnon  Pleaa.next  aAer 
.the  appeal,  they  onglitmot  to  qtiash  the  return, 
but  proceed  thereon  when  the  return  comes  in. 
StfJdgff,  exporter  3  Cow.  372. 

ISO,  The  fact,  that  the  costs  were  paid  to  the 
justice^  need  not  h^  endorsed  on  the  appeal 
bond.    Ibid.     ;  .      "      . 

190.  The  notiee  of  appeal  served  on  the  j  no- 
tice, pursuant  to-  the  act«  (sese^  47,  ch.  238,  s. 
36.^  did  not  state  that,  the  party,  appealed  to  the 
Court  of  ComlnoD  Fleas  of,  &c.,  nut  the  appeal 
bond' recited  that  (hejappeal  waeto.that  Court; 
and  the  justice  made  a  t^Umiy  J^e^,  regular. 
Clarke^  ex  parity  3  Cow.  379.        -^ 

191.  //  tf^JB^,  the  party  eaimot  objeel  that   ' 
the  notice  of  appeal  Is  defective^  but  this  lies 
with  the  justice  only..   If  he  deem  himself  suf- 
ficiently mfenned,  and  return  accordingly,'  it  is 
enough..    Ibid,  •        - 

192.  Form  of  bond,  fok  appeal  by  plaintifl', 
from  ^  judgment  a^inst  him  (br>  costs  onlTv 
before  a  jiistioe,"under  the  statute.  (Sesa.  47, 
ch.  238,  s.  36.^    JSx  f0rtt'Barri$onr4  Cow.  61. 

193.  It  need  not  be  conditioned  to  pay  the 
judgment  below,  or  surrender,  &e.    Ibid. 

194.  So  if  plaintifl!^  appeal  on  account  of  the 
judgment  in  his-fftvonv  being  too  smalls  Ibid, 
. '  195.  So  if  defbndent  appeal  for  the  ilnalUtesi 
of  the  judgment  ii^  his  furour..    /bid, 

196.  Ouierwise,  if  a  party  appeal'  from  a 
judgment  against  him  for  both  damages  and 

197.r  How  thehopd  should  be  in  such  case. 
Mid^      '  .  V      '    •   .      *» 

198.  Bond  ia^  ir.  aU  casee^  to  be  in  the  pe- 
nalty of  dbttble  th6.  judgment^  whether  for  costs 
only,  or  damages  and  costs«    Ibidn 

100.  An  appeal -to  th^  Court  of  Common 
f^leas,  firom  a  Justtc^'s  C4)urt,  cannot  be  receiv- 
ed, niileea  the  form^  ef  proceeding  for  that  pur- 
pose, tequifed  byuhe  36lh  sertion  of  the  fifty 
jloUar  acty  (seia..4Ti,  ch<  238.)  be  stnotly  eom- 
plied  with.    EatpaH^  CkryMiyn^  4  Cow.  80. 

300.  Thus,  if  the  clause  in  i^  appeal  bond« 
required  by  the  aet  rolatire  to  ^ing-  the  Jod^ 
ment  in  tM  Justice's  Court,  with  Interest,  d(C«« 
be  omittedi  the  appeal  cannot  be  received,  nor 
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have  the  Common  Pleas  power  to  amend  the 
Innd.    Jhid, 

201.  Ailerthey  are  duly  poe^esaed  of  tbe 
cau9e«  they  may,  however^  amend  as  ia  t^rdinary 
cases.    liifL 

505.  On  appeal  from  a  Justtoe'a.  Courts  the 
bond  requirea  bv  tbe  statute'  may  be  execmted 
by  attorney.  £x  parte  Fan  Httatn^  4  Ooi^. 
606. 

503.  Andt  to  a  motion  to. quash  the  appeal 
for  want  of  a  proper  l^nd;  the  «3ihi])itloa  and 
proof  of  the  power  before  the  Courtof  Common 
rleas,  andiiung  it,  is  a  sufiicieht  answer*  That 
Court  may  then  older  the  power  to  be  filed 
with  the  clerk.    i^V. 

504.  MThere- the  , defendant  in  a  Justiee^s 
Court  pleaded  in  abatemeiit,  upon  which  issue' 
was  takeOf  but  the  Justice  denied  an  adjourn- 
ment to  the  defendant,  for  the  purpose  of  ob- 
taining erid^ce  to  prove  his  plea;  whereupon 
h^  pleaded  tlie  geperri  issue,  and  went  to  trial 
on  the  merits,  upon  which  judgment  was  against 
him,  and  then  brought  a  certiorari  to  correct 
the  error  of  refusing  to.  adjottm«  and  an  apjpeal 
to  the  Corompn  Ple^  upon  the > merits;  held, 
that  the  appeal  only' would  lie;  and  4he  eektith 
rari  was  .quashed.  jBmdmn  y.  Q^odtfeat^.  4 
Cow.  636.    .  . 

.  805.  If  the  JCourTof  Common  Pleas,  at  any 
stage  of  a  proceeding  upon  appeal  from  a  Jus- 
tice's Comt,  become  saitsfied  that  the  statute 
(sess*  47,  ch.  836,  s..  36.^  .wM  not  complied 
with  in  bringing  the  appeal,  they  may  refuse  to 
proofed ;  as  wliere,  oa  the  trial,  thc^  are  -satis- 
fied thai  the  appeal  bond  was  executed  without 
.authority.,  i^r  ;ior/^  «S&f /Aor',  4  Cdw«  540. 

506.  In  this  and  the  like  cas^,  they  al^ 
Without  Jurisdiction.    lUd* . 

307,  Under  the  act,  (sess.  47^  ch.  838*  s.  36, 
38.)  an  appeal  lies  in  all  casea^  whether  the  judg- 
ment of  the  justice  be  upon  an  isaue  of  law  Or 
fact.    ExpmieHaywooa^  5  Cow.  19.        .• 

208.  The  appellee  in  the  Coipmon  Pleas  xan- 
not  object  that  the  appeal  bond  Is  ih  the  Density 
of  more  than  doable  the*  judgment  before  the 
justice.,  j^ parte  Battabrooka^  5  Cow.  87. 

809«  Thou^  a  Common  Pleas  caniiot  enter- 
tain juriddiotioA  of  a  .-cause  on  appeal,  if  thte 
bond  be  defeetT^e,  yet  on  quashinff  the  appeal 
for  that  cause,  the  parties  being  before  them^ 
they;  hare  juriadiction  of  the  person^  aqd  mayj 
aWard  the  ^oats  o^  the  motion*  E^jparU  Dawii 
and  Sowlcj  ^  Com,  ^t 

810.  Onappealto  the  Common  Pleas  from  the. 
judgment  or  a  josticer  the  party  ncNsd  not  exe- 
cute the  appeal  bond*   .The  J^eotU  ▼.  Judge*  tf 
/>ii<ctoi,  5  Cow.  34.  JEst  parie  Hoibrookf  5  Cow. 
^.  S.P.  ; 

911.  It  14.  Sttfllctent .  if  ex^culed  by  compe- 
tent sureties.    Jbid. 

818.  Vniet  the  former  ata^te,  (ses^  41,  ch. 
94,  s»  1%  18, 19.)  albwing-aifidi^egulating  p^ 
eeediaga  upon  appeal  to  the  'Coonioa  Pleas 
from  a  Justice*!  Ooiixt;  vWheUier  a  witness 
awom/Uitf  Court  beloWfwithont  objection  to 
his  eompetencT'  on  the  grpuhd  of  interest, 
could  be  excluded  in  tha  Common  Pleas  oti  that 
ground  1    Qttmrt.DutdoprMJ'atitrmmf&Com^ 


313.  A  witness  not  sworn  in  ^  Court  lielow 
was  inadmissible  to  prove  such  interest  in  the 
Common  Pleas.    Ibid. 

314.  Under  the  act,  (sess.  47,  ch.  838,  s.  36, 
38.)  an  appeal  lies  in  ^11  casest  whether  the 
judgment  of  the  justice  be.  upon  an  issue  of 
law  JOT  fact.  7'ke  jPeop^  V,  Judgee  </  Cohunbim, 
5COW.885.  :. 

315.  An  appeal  bond  must  be  in  the  penal^ 
of  double  the  daipages  and  coats  recovered  be* 
fore  the  justice,  cr  itis  void.  Expartt  Otrwin^' 

5  Cow.  891.  ' 

316.  An  appeal  bond  mnM  recite  the  precipe 
amount  -of  the  judgment  before  the  justice. 
Ex  park  Weed,  5  Cow.  886. 

817.  On  appeal*  to  the  Cpramon  Pleas  and 
verdict  for  the  defendant,  the  C'ou^-t  may  award 
double  costs,  within  the  ^statute  far  the  more 
easy  pleading  in  certain  suits.  (1  R.  L.  155.) 
Ex  parte  Dennimm^  5  Cow.  416. 

31^.  On  appeal  under  the  late  act,  (sess.  41, 
ch.  94.)  it  Was  not  error  for  the  Common  Plena 
to  tr^  Without  a  jury.  When  none  was  demanded 
by  eriher  party.  -  Flower  v.  Milen^  5  Cow.  654. 

219.  That  discretion  exists  in.  ^ose  caaes 
only  where,  the  appellee,  recovers  l^ss  in  tba 
Common  Pleas  than  in  the  Justicie's  Court,  but 
still  more  than  ^5.    Ihid. 

230.;  An  appeal  lies  from  the  judgment  of  a 
j.a8tice  in  favour  of  the  plaintiff,  where  an  issne 
is  joined,  though  tlie  defendant  do  not  appear, 
and  take  no  partin  the  triad.   Ex  parte  Sk^ardf 

6  Cow.  44. 
>  281.  An  appeal  bond  executed  in  blank,  and 

delivj^red  to  an  .^nt  to  fill  up  ahd  make  per* 
feet,  cannot  b^  altered  bv  hira  after  he  had  filled 
the  blanks,  and  delivered  the  bond  to  the  justifie. 
Ex  parte  Decker^  6  Cqwx  59. 
.  338.  Whether  a  parol  power  to  fill  the  blanks 
audi  perfect  the  bend  is  valid-!    Qtmre.    Ibid. 

333.  Te  warrant  an  appeal  from  a  Justice^ 
Court,  the  costs'  must  be  actually  paid.  Ex 
parte  La  Earg^^  $  Cow. '6U 

334.  An  appeal  bond  Qitist  recite  the  amount 
of  the  judgment  before  the:  Justice.  Ex  parte 
Alvoird^  6  Cow.  685.  ' 

•335.  If  not,  the  Common  Pleas  shonld  dis- 
miss the  appeal  for  want  of-jurisdietton.    Ibid. 

3^6.  \Vliere  aii  appeal  is  dismissed  bv  the 
Common  Plieas  on  motion,  upon  the  ground  that 
their  were  never  possessed  of  the  cftuse,  and 
had 'no  jurisdiction  Of  it,  they  should  aWard  no 
costs  beyond  those  of  the  motion;  Jiot  the 
general  costs  of  the  cause*  Ex  parte  Benaffn^ 
6  Cow.  593.  •       '     . 

337;' S.  p.  Ex  parte  Mallard^  C  Cow.  593. 

833.  Where,  an  appeal  cause  was  noticed  for 
(lial  aeversl  times  ia  the  Common  PleSis,  and 
was  Anally. dismiaied  on  the  mottdn  of  the  ap- 
pellee, after  the  trial  had  -proceeded  for  some 
time,  vpon  the  gfound  that  tho.  appeal  bond  was 
defisQtive;  Aeitf,  th^t  the  Courts  ought  now  oten 
if  thev  had  the  powev,  to  h4ve  .awarded  to  the 
appellee  «ny  eosts  beyond  ^those  of  .(he  motion. 

839.  An  app^  bcind  should -be  oonditioned 
that  if  th^  appeal  be  not  prosoeuted  with  doe 
diligenee,  the  anpellant  ahall  pay  the  coats  of 
Lthe  appeal.    End, 
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!^30.  I|  ibnot  ia  Iho  power  of  the  Jastiee  to 
waire  the  payment  by  charging  them  in  ac- 
count against  the  party.    IhiJi 

'S31.  Proceedingt  ordered'  to  he  «teyed  in  an 
aetion  against  the  aure^^  in  a  bond  gi?en  on  ap- 
peal from  a  Justice's  Court,  on  his  paying  the 
aniount  of  the  penalty  into  Court  with  costs. 
OdUd  f,De  Graw^  6  Cow.  63. 

333.  To  entitle  a  party  to  appeal  from  the  deci- 
sioB  of  a  justice  onder  the  fifty  dollar  act,  he  must 
pay  not  only  the  seventj^-five  cents  for  making 
and  filing  the  return,  but  the  costs  to  the  jus- 
tice ;  paying  die  seventy-fiTO  cents  to  the  justice, 
and  the  oosts  to  the  opposite  party-,  will  not  sa- 
tisfy the  words  of  the  act,  which  are  to  be  taken 
Btrictly  against  the- party  seeking  to  appeal.. 
Sat  park  Stepkena,  6  Xjow.  69. 

•  933.  The  platnttff  in  a  Justice^s  Court  reeo* 
Tered  $10;  and  on  apoeal  his  recorery  was  re- 
duced to  $5  13} ;  Ae/irihat  he  was  entitled  to 
#7'  costs,  with  disbursements;  {tnd  that  the 
Codimon  Pless^h^d  no  discreUon  to  reduce  the 
costs.     ^  parte  Lampmdn^  6  Cow#  40(K 

334.  Perm  of  a  judgment  record  in  the  Com- 
.mon  Pleas,  on  appeal  from  a  Justice's  .CourU 
^nnififftr,  Wewttrf  7  Cow.  8$6.' 

235.  Though  the  pkcita  omit  to  st^te  that  the 
Court  was  held  before,  the  judges,  and  be  of  a 
term  subsequent  to  the  coming  m  of  the  return, 
and  the  eause  be  tried  at  ^  subsequent  term, 
and  there  be  no  eonti nuanees  to  that  time,  yet 
these  defects  are  all  cured  by  the  statute  of 
ameDdmonts  and  jtofaih*    Ihid^ 

336.  "Where  an  appeal  is  quashed  or  dismissed 
by  the  Common  Pleas  for  want  of  jurisdiction, 
th^y  have  no  powder  to  award  any  costs  beyond 
Chose  of  the  motion.  Tht  Feoplt  r.  Judges  of 
Biarsdon  OfUnty^  7  Cow.  A&. 

337.  Not  baling  jurisdiction  of  the  eause^  it 
fiuls  as  to  general  costs.    Ibid, 

338.  On  appeal  from  a  Ju8tice*s  Court,  ^e 
«ppeal  bond  must  be  executed  by  the  party  or 
one  of  the  parties  appealing.  Ex  parte  Brooks^ 
7  Cow.  438. 

339.  Executing  by  .the  surety"  alone  is  not 
aufilclent.    Ibid, 

340.  Where  the  appeal  bond  is  defective^  the 
Common  Pleas  •  mar  quash  the  appeal  at  any 
time  eren  after  trial,  and  after  a  motion  for  a 
newlrial  is  denied.  Ex  parte  Brtn/m^  7  Cow. 
469. 

341.  A  trial  in  a  Justice's  Cdnrt  as  to  some' 
of  several  defendants  puts  the  whole  to  the  re- 
medy by  appeal,  though  some  do  not  sppear. 
Mifodf  T.  Cfleas9a^  7  Cow.  483. 

313.  So  where  some,  being  infants,  appear 
Vy  attomej.  And  in  neither  ease,  therefore, 
will  a  certiorari  lie>    Ibid, 

343.  The  Common  Pleas  may  appoibt  goard- 
iani  for  infants  on  appeal^  though  node  were 
appointed  in  the  Jasttce^s  Court.    Ibid, 

344.  An  appeal  bond  is  valid,  though  the  name 
ef  the  surety  he  not  mentioned  in  the  body.  Ex 
parte  Fulton^  *J  Cow.  484. 

346.  One  executing  a  bond  is  hound  by  it, 
though  he  be  not  named  in  the  body  of  ft.  Ibid. 

346.  An  appeal  bond  and  notice  of  appeal 
may  he  deliveied  to  the  agent  of  the  justice,  and 
the  eosts  en  appeal  may  he  paid  to  his  agent. 
7  he  Feoph  t.  M^  ^  Dukhem^  7  Cow.  48r7. 


347.  Approval  of  the  surety  on  appeal  need 
not  be  endorsed  by  a  justice  within  any  particu- 
lar time.  He  may  approve  in  fact  of  the  surety 
before  the  bond  is  executed,  and  endorse  his  ap* 
probation  after  the  ten  days  allowed  for  appeal. 
Ibid. 

348.  On  appeal  from  a  judgment  rendered  be- 
fore a  justice  in  favour  or  .H.  q,  t.  the  overseers 
of  the  poor;  Ae/<2,that  the  appeal  bond  must  run 
to  It.  alone,  not  to  him  and  the  overseers.  Ex 
parte  Hawke^  7  Cow.  493. 

349.  .Though  there  be  an  issue  and  trial  be- 
fore a  justice  as  to  only  part  of  the  defendants, 
yet  the  remedy  is  by  appeal  by.  all.  The  People 
T.  The^Jtidgee  ef  Onondaga^  7  Cow.  493. 

'850.  And  the  Common  Pleas  on  appeal 
should  continue  the  cause,  an^l  assess  damages 
against  those  who  did  not  plead  before  the 
Justice,  though  the  defendants  who  pleaded  to 
issue  be  acquitted  in  the  Common  Pleas  for 
want  of  evidence.    Ibid. 

351.  If,  after  trial  be^n,  the  Court  quash  the 
appeal  for  this  cause,  it  is  a  mis-trial,  which  they 
should  set  aside,  and  then  proceed  to  a  trial  ae 
novo.     Ibid.' 

353.  On  appeal  from  ajustice's  judgment,  the 
appellant  is  not  bound  to  pay  his  own  costs,  nor 
any  more  than  the  costs  recovered  by  the  op- 
posite party,  and  included  in  the  judgment.  Ex 
parte  beatUeatone^  7  Cow.  507. 

353.  An  appellee  plaintiff  in  a  Jualtice's  Court, 
thou^  residing  out  of  the  county  where  the  ap- 
peal IS  pending,  is  not  within  the  general  rules 
of  a  Court  of  Common  Pleas,  pYoviding  that 
judgment  may  be  given  against  a  non-resident 
plaintiff,  on  his  neglect  to  gi?e  the  defendant 
security  for  costs.     Ex  parte  Thomae^  8  Cow. 

no. 

.  354.  A  bond  executed  in  blank  as  to  a  ma- 
terial part,  with  parol  authority  to  an  agent  to 
fill  op  the  blank  and  deliver  it,  is  valid.  Ex 
parte  Kerwin^  8  Cow.  118. 

355.  E,  g,  an  appeal  bond,  with  a  blank  for 
the  amount  of  the  judgment.    Ibid. 

356*  An  appeal  bond  may  be  executed  by  the 
real  as  well  as  the  nominal  party ;  e,  g.  the  as- 
signee of  a  note  not  negotiable,  who  sues  in  the 
name  of  the  assf grnor,  against  whom  judgment 
is  given  by  the  Justice.  Ex  parte  Lauell^  8 
Cow.  119. 

357.  Where  a  judgment  was  against  two  be 
fore  a  justice,  hut  qualified  as  to  one,  because 
he  had  been  discharged  under  the  body  act,  and 
the  other  alone  appealed ;  fteld,  that  the  appeal 
bond  need  not  provide  for  the  surrender  of  the 
insolvent's  body  m  execution.  People  v.  (Mon- 
daga  Common  Pteae^  8  Cow,  130. 

358.  The  plaintiff  appellee  or  appellant  in  a 
Court  of  Common  Pleas  may  submit  to  a  non- 
suit, or  be  nonsuited  by  the  Court,  as  in  other 
cases.  People  v.  Thmpkine  Common  Pleas^  8 
Cow.  131. 

359.  The  appellee  cannot  object  that  the  ap 
peal  bond  is  better  for  him  than  the  statute'Te 

Jinires ;  as  if  it  omK  the  usual  clause  providing 
or  the  surrender  of  the  bodies  of  the  appellants. 
Ex  parte  Hurlburt,  8  Cow.  138. 

360.  Where  the  penalty  of  an  appeal  bond  is 
not  in  double  the  amount  of  the  damages  and 
eosts  of  the  judgment  rendered  hy  the  justice, 
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the  appeal  is  void,  the  Common  Pleaa  aoqnire 
no  jurisdictioD,  and  the  defect  is  not  cured ; 
thon^  the  ^artie?  appear  and  proceed  to  trial 
vithoat  xaising  the  objection,  and  the  Court .ia 
fact  hear,  trj,  and  give  judgment,  and  though 
the  judgment  be  against  the  party  aucceeding 
before  the  iuettce,  who  pays  it;  yet  it  is  not  to 
be  regarded  &s  of  any  eflfect  whatever,  and  ai\ 
action  will  3^et  lie  upon  the  original  judgment  be-, 
fore  the  iustice.  Latkamy.  Ed^rUm^  9  Cow*  2d7* 

261  The  parties  in  a  Justice^s  Court  :agreed, 
on  the  suggestion  of  the  justice,  to  waive  Hieir 
pleadinga,  and  ^  into  their  caase  on- the  merits; 
on  judgment  being  riven,  one  of  the  parties  ap- 
pealed, and  the  justice  rettimed  the  agreement. 
Hdd^  that  no  objeetijpn  could  have  heen  taken  io 
tiiie  fona  of  the  pleadings  hefore  the  justice,  and 
that  the  agreement  ezlended  also  to  Uie  c^use  in 
the  Common  Pleas  on  appeal ;  and  that  ^o  ob- 
jection to  the  form  of  the  pleadings  could  be 
taken  there.    Stepheru  v.  Biiird^  9  Cow.  dTi. 

96S.  An  appeal  muF  be  pro«ecu|9ed  b^  the 
bail  for  the  limits,  in  t&e  name  of  the  shenff,  on 
a  judgment  against  him. for  vtk  escape.  An  ap- 
peal bond  executed  by  the  part^  to  be  afl[ectsd 
by  the  judf^ent  is  a  compliance  with  the 
statute  requiring  the  bond  to  be  executed  by  the 
party  in  the  suit.  The  Peopk  ▼.  The  Judgt»  (f 
the  Monroe  Oomrnon  Pleas^  I  Wepd.  19. 

S63.  An.  appeal  bond  vtflll  be  construed  ae- 
cordijig  to  the  intent  of  the  parties,  -collected 
from  its  general  scope  and  tenor.  The  People 
V.  The  Judges  of  Oneida  Common  Pleas^  I  Wend. 
S8. 

S64«  An  appeal  bond  by  administrators,  cori- 
ditionod  to  pay  such  judgment  as  plight  be  ren- 
dered affainst  the  intettafe^  is  bad.  The  People 
V.  The  Judges  (f  Monroe  Commoji  PkoMy  1  Wend. 
89. 

265.  In  an- appeal  cause,  a  defendaht  may 
plead  in  the  Common  Pleas  an  insolvent's  dis- 
charge, by  a  plea  tf  jmis  darrein  eoniinuaneew 
The  People  v.  The  Judges  of  Ontario,  I  Wend. 
80. 

266.  An  appeal  bond  reciting  the  jodgment 
as  rendered  hefore  A.  B.^  justice  of  the  peace,  is 
good,  without  adding  the  counW  of.  which  he  is 
a  justice.    Anonymauss  1  Wend.  65, 

267.  One  of  two  defendants  may  appeal  to 
the  Common  Pleas,  and  a  bond  describing  Jbim 
as  impleaded  with  the  other  defendant  is  good. 
The  Peopk  v..  The  Judges  tf  YateS,  I  Wend.  90. 

268.  If  a  party  desire  to  avail  himself  of  any 
irregularities  in  an  appeal  bond,  he  must  set  it 
out  specially  and  at  laige.  Mison  v.  Wilkin, 
I  Wend.  153. 

269.  Wherever  there  is  a  recovery  in  favour, 
of  the  appellee  in  the  Common  Pleasi  the  con- 
dition in  an  appeal  bond  is  absolute  to  pay  the 
amount  of  such  recovery,  pvovided  an  execution 
has  been  first  issued  on  the  judgment,  and  the 
same  or  any  part  thereof  be  returned  ui^tisfied. 
A/Sert /oetos  is  such  anexecutionas  is  intended. 
The  clause  in  the  condition  of  the  bond,  that 
**  the  apnellant  will  surrender  his  body  in  ex- 
ecution,*' applies  only  to  the  case  of  ihe  appeal 
not  being  prosecuted  with  due  diligence,  woere 
the  appellant  is  bound  to  nay  or  si:irrender.  Ibid, 

270.  In  an  appeal  bona  against  4a¥o  defend- 
ants in  an  action  of  trespass,  it  is  aot  necessary 


to  provide  for  a  recovery  against  eiAer.    7%e 
People  Y,Saraloga  Common  rkas,  1  Wend.  281. 

271.  On  appeal,  all  the  eosts  of  the  suit  must 
be  paid  to  the  ,^astice ;  the  party  .appeBaallMUi 
no  right  to  retain  a  portion  ot  them  a¥ belonging, 
to  bisaself.    Ibid, 

.  272.  Where  a  pkiniiffis  nonsuited  in  an  ap.-- 
peal  cause,  the  defendant  is  entitled  to  recover 
only  $7  .CQf^tr,  -exclusive  of  disborsements..  The 
Peopk  V,  Onimdaga'  Common  Pleas,  1  Wend. 
290».  -  ♦ 

273.^.  A  Cotirt  of  Common  PUas  cannot  al)ovr 
a  justice  to  amend  his  judgment,  so  as  to  make, 
it  conform  to  an  app^  bond.      The  People  ▼• 
Tioga  Common  Pleas^  I  Wend.  291.     .      . 

274*  In  an  appeal  b6nd«  ike  further  emidiiiam 
required  by  the  statute  mav  be  intrbduced  aa 
a^  alteniative,  and  the  boiid  will  be  iield  J^ed. 
The  People  v^  Merkimer  Comtnfin  Pleas,  I  Wend* 
310.  .         -.  f    ^ 

275.  j'or  any  error  that  intervenes  in  a  suit 
before  a'jnstice  ai\er  issue  joined^  ihe  lemedy 
is  by  appeal,  and  Hot  by  eerliorari*  The  People 
V.  &hAarie  Common  Pleas,  1  Webdv  315. 

.  270%  Where  sr  cause  ^u  an  i^peal  is  submit- 
ted to  arbitrators,  and  in  the  snbmisaioa.  it  is 
a^^reed,  ^*  that  the  appeal  shall  be,  and  is  thereby 
discontinued,"  and  thearbitratora^  not  being  sble 
to  a^pree,  make  no  award,  the  ori^n^  judgment 
obtained  before  ihe  iustice  remains  in  force,  so 
ttiat  au  aetion  of  debt  can  be  brought  upon  it. 
Miller  r.  Van  Jnken,  I  Wend.  516. 

277.  In  an  action  on  an  appeal  honSi,  which 
isjoim^  and  not  joint  and  sevefaUjhe' plaintkr 
cannot  recover  from  the  .obligees  a- greater 
anaount  than  the  penalty,  though  he  may  have- 
obtained  judgn^eni  in  the  ori^al  aetion  in  lhe> 
Common  Pleas  for  a  maph  larger  sam.  Pevev 
r.  SleighiM  al.    1  Wend.  518, 

278.  But  if  ^e  declaration  claim  a  greater 
sum  than  the  penalty  of  the  bond,  it  is  not  cause 
of  demurrer.    Ibid, 

279»  The  declaration  need  not  cffntain  an 
averment,  that  an  exeeution  had  heen  issued  on' 
the  judgment  in  the  apjpeal  cause,  if  the  condi- 
tion of  the  bond  contains  no  clause  that  tha  ap- 
pellant would  surrender  his  body  in  execusipa 
of  the  judgment.    Ibid, 

280.  The  plainti^  will  not  be  affected  by  a. 
defoct  ijjL  an  appeal  bopd,  if  hQ  can  frame  a  |oed 
declaration  upon  that  which  he  has  received 
from  the  defendant.    Ibid* 

281.  An  appeal  does  not  lie  from  a  justice 
alWr  the  trial  of  a -case  on  ^  eollatera)  point ;  the 
remedy  of  the  party  is  a  eqriiorari>  The  People 
V.  iSSeMarte  Common  Pleas,  9  Wend.  2ti0. 

.282,  The  costs  on 'Sn  appeal  firom  a  justice's 
judgment  are  limited  to  97«  besidea  di^urae- 
menis,  where  the  zeeoveiy  does  not  exeeed  $25, 
and  thev  are  given  to  the  pre vailiag  party,  whe« 
ther  defendant  or  plaintiff.  The  Peopk  Y^^Orongt- 
Qommon  Pleas,  2  Wend.. 290. 

283.  An  appeal  bond  is  good  without  stattn|[ 
the  day  of  the  rendering  of  the  Judgment  before 
the  justice^  The  P^pk  v*  Orleans  Common 
P^ttu,  2  Wend.  ^$2, 

284.  In  an  appeal  hond,  the  amount  c^  the 
oosts  need  not  be  stated  in  the^  recital  of  the 
judgment.  The  Peopk  v«  0^au9U€  Obirama 
P/^at,  2.  Wend,  618, 
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885.  A  mw-fecital  of  the  day  of  the  rendition 
of  a  justice's  jod^oient  in  an  appeal  bond  is 
&taL  Tke  Ftopk  ¥.  Monroe  (hmanon  Plea»^  3 
Wend.  436. 

S86.  An  appellant  who  rednces  the  xeeovery 
Against  him  before  the  justice  $10,  or  more,  is 
entitled  to  the  costs  of  the  Bppeal>  though  the 
appeal  was  entered  previous  to  the  revised  sta- 
tutes goinff  into  effect.  The  Pe»ple  ▼«  Herk^aur 
Cbmmon  Fleas^  4  Wend.  210. 

387.  Noti^  i^iven  in  a  suit  before  a  Justice, 
to  produce  in  evidence  on  the  trial  of  a  cause  a 
written  doeutbent,  is  good  and  operative  In  the 
Common  Pleas,  if  such  suit  be  subsequently 
removed  into  sach  Cour^  by  appeal.  fViiton  v. 
G«/^,  4W^d.  ^33. 

388.  Although  a  plaintiff  sues  In  a  Justice's 
Qourt,  where  he  cannot  recover  over  $50,  he- 
oaay  noiwiUiistanding  recover  beyond  that  amount 
in  the  Coi^moa  Pleas,  iC  the  defendai^t  appeals 
from  the^ judgment  befoce  the  justice.  Jackaon 
V.  QmrC$  MminUtraiof^  5  Wend.  139. 

389.  It  is  not  necessary  that  an  ofEcer,  taking 
an^affidavit  or  allowing  an  appeal  from  a  justice*? 
jod^ent,  should  add  to  his -signature  the  title 
of  hts  office.  The  People  Yp  Renatelaer  Common 
JPi^OB,  6  Wend.  543. 

39QL  Papers  required  to  be  served  on  a  iustioe 
op  making  an  appeal  may  be  served,  in  his  ab- 
sence, on  a  membep  of  his  family  of  suitable 
age.  The  Peopk  v.  VkUr  Cbmmon  Pleas^  7 
Wend.  493. 

391.  An  appeal  may  be  allowed  bv  a  com- 
missioner, ^although  he  do  not  reside  in  liie 
eoonty  where  the*  judgment  is  rendered.  The 
People  V.  SensHlaer  Common  Pkaey  7  Wend.  533. 

393.  The  security  given  by  a  non-resident 
plaintiff|-oi|  obtaining  a  warrant  from  a  justice 
of  the  peace,  extends  to  the  final  determination 
of  the  cause,  when  earned  up  hy,  appeal  to.  the 
Codrt  of  Common  Pleas  ( so  that  the  surety  is  lia- 
ble for  the  eoeUof  theu^ppeal^  if  adjudged  against 
the.  plaintiff.    TVoDer  v.  iV7eAo/^,  7  Wend.  434. 

393.  The  rule  of  law^  that  showing  title  to 
any  lands  in  a  town  under  a  pleiai  of  Uberum  ten^ 
fmealum^  where  the  declaration  is  geiteral,  will 
support  the  plea,  does  not  entitle  the  defendant 
toa  verdiotr  who,  under  the  provieo  in  the  jus- 
tice's act,  attempts  to  show  that  the .  plaintiff 
had  not  possession  of  a  title  to  a  heue  in  qufi, 
by  provinff  .title  to  lands  generally  in  third  per- 
sona in  the  same  town.  EUiee  v.-  Boyer^  8 
Wend.-503. 

394.  To  enable  a  defendant  to  avail  hin^self 
of  the  t^enefit  of  that  provisd,  he  should  object 
before  the  justice  to  the  generality  of  the  de- 
scription of  the  premises.^   lhid> 

896.  Where  a  plea  of  title  1%  interposed  be- 
fore a  jostioe,  the  plaintiff  may  new  amgn^  pot- 
withstanding  the  provision,  that  on  the  trial  in 
tfae  Common  Pleas  he  shall  declare  on  the  same 
cause  of  action.  .  Jbid, 

896.  A  plaintiff,  whose  proceedings  before  a 
jostlce  are  suspended  by  a  plea  of  title,  may, 
under  the  act  of  1813,  issue  a  eapiae  at  any 
time  daring  the-^ezt  t^rm  of  Common  Pleas, 
after  the  putting  in  of  the  plea  before  the  jus- 
tice; and  such  issuing  of  process  is  a  compli- 
ance with  the  oondition  upon  which  the  liability 
pf  the  eogpisoxs  depends j,  the  word4  "before 


the  next  Court  of  Common  Pleas^*  in  the  statute 
directing  the  tribunal  in  which  the  subsecjueut 
proceedm^  are  to  be  had,  and  not  pr^nbing 
the  time  of  the  issuing  of  the  process.'  Harrie 
V.  Underwood^  10  Wend.  6C8. 

397.  It  is  enough  in  such  case  tha.tthe  capias 
be  in  aa action  of  trespass;  it  need  not  contain 
an  ac  etiam  clause,  particularly  specifving  the 
cause  of  action,  or  referring  to  the  suit  before 
the  justice ;  and  it  aeenu,  that  ^root  aliunde  con- 
necting the  two.  suits  is  hot  necessarv.  Ibid. 
'  398.  The  ackn9wl€fdging  of  bail,  and  the 
filing  of  a  bail  piece,  unaccoinpanied'with  notice 
of  such  proceeding,  is  not  a  compliance  with 
the  obligation  of  the  defendants  to  put  in  spe- 
cia.1  bail.    Ibid, 

399.  In  an  action  for  debt  on  such  recogni- 
sance, it  is  not  necessarv  to  assi^pi  breaches  or 
assess  damages ;  the  plaintiff,  if  he  recovers, 
is  entitled  to  the  j>enalty  specified  in  the  recog- 
nisance. '  ibid., 

300.  On  appeal  from  ^  iustice's  judgment,  a 
defendant  is  not  permitted  to  make  formal  ob- 
jections to  the  declaration  of  which  he  might 
have  availed  himself  by  demurrer  in  the  Court 
below.     Dean  v.  Gridley^  10  Wend.  354. 

301.  An  action  on  the  case  will  not  lie  against 
a  justice  of  the  peace,  who  b^  negli^nce  or 
carelessness  gives  erroneous  information  as  to 
the  amount  of  a  judgment  i^ndered  by  him,  to 
a  party  about  to  prosecute  an  appeal,  by 'means 
whereof  the  appeal  is  lost.  IViekware.  v.  Bryan^ 
11  Wend.  545. 

303.  An  appellee,  the  obligee  of  an  appeal 
bond  ei^ecuted  previous  to  the  revised  statutes, 
in  whose  favour  judgment  is  rendered  upon  the 
appeal,  Lb  not  bound,  for  the  purpose  of  enforcing 
his  claim  against  the  surety,  to  issue  execution 
upon  such  judgment  within  thirty  days  after  its 
rendition ;  such  provision  being  applicable  only 
to  bonds  executed  subsequent  to  the  revised 
statutes  going  into  operation.  Bfamilton  v. 
Jfferill  et  al.  U  Wend.  633. 

303.  Where  aii  appeal  from  a,  justice's  jodg* 
ment  is  duly  made  within  the'  time  limited  by 
statute,  and  notice  thereof  is  served  on  the  jus- 
tice, a.  constable  who  has  received  from  the 
defendant'  in  ^e  execution  the  amount  thereof, 
on  the  presentation  to  him  of  the  certificate  of 
the  appeal,  is  authorized  to  return  the  money  to 
the  aefendant.  Seymour  et  al,  v.  Bateomb^  13 
Wend.  584. 

304.  Where  a  plea  of  title  is  interposed  in  an 
action  of  ^tiere  elaiueum-  /regit  in  a  Justice^s 
Court,  and  the  plaintiff  proceeds  in  the  Com- 
mon Pleas,  and  the  defendast  there  pleads  the 
general  issue,  and  accompanies  such  plea  with 
a  notice  of  title  in  himself  and  also  title  in 
others,  the  Common  Pleas  may  disrejprd  the 
pleadings  beibre  them,  se  far  as  to  limit  the 
defence  to  tlie  plea  of  title ;  and,  if  the  defend- 
ant fails  to  show  title  in  himself,  to  direct  a 
verdict  for  the  plaintiff.  Brotherlon  v.  Wright^ 
15  Wend.  337. 

305.  It  is  sufilcient  ihat  the  declarations  in 
the  tw9  Courts  be  substantially  alike.    Ibid. 

306.  A  plaintiff  in  a  ease  thus  removed  to 
the  Common  Pleas  by  a  plea  of  title,  is  entitled 
tii  fiiU  costs.    Ibid. 

d07.  A  retu^i  by  a  justice  on  an  oppeal^  th^t 
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the  plaindflT  declared  on  a  jiromtssory  note  pur- 
porting to  have  been  drawn  by  the  defendant  in 
hoc  verba^  aettiiHf  out  the  note,  is  ec^uiTalefit  to 
giyingr  a  copy  of  the  note  with  the  signature  of 
Sie  defendant  attached  thereto.  Mappa  y.  Peaa^ 
15  Wend.  669. 

809.  It  ts  not  necessary  that  a  note  npoti 
which  judffment  is  rendered  should  be  filed  with 
the  Jusuce^s  return.    Ibid, 

309.  But  where  a  paner  is  omitted  to  be  filed, 
which  should  property  pe  filed  with  the  return, 
the  Comifton  Pleas  ought,  to  permit  it  to  be 
filed  on  the  trial  of  the  cause. '  IbidL, 

StO.  So  the  Common  Pleas  should  disregard 
a  variance  between  the  pleadings  in  4he  Court 
beloW  and  the  eyidence  oflCBred,  when  it  is  ma-* 
Aifest  that  no  one  will  be  prejudiced.    IbiS. ' 

311.  A  party  in  a  Justice's  Court  has  a  right 
to  appeal  from  a  judgment  rendered  on  an  ex 
te>(«  hearing  after  issue  Joined.  '  Tht  People  v. 
Mitdi$on  Conw^m  FUom^  3  Wend.  628.    . 

3.19<  tt  Is  no  cause  for  quashing  an  appeal 
that  a  justice  takes  less  costs  th«i  he  is  entitled 
to  receire,  when  the  party  appealing  is  willing 
and  ofiers  to  pay  all  thaf  can  be  r%pured  of  him, 
and  in  fieict  pays  all  that  is* demanded.  71u 
People  ▼.  Genesee  Common  Pleas,  A  Wend.  202. 

313.  A  party  is  not  entitled  to  the  allowance 
of  an  appeal,  unless  the  qfid4wii  upon  whicli  the 
allowance  is  asked  is  made  within  ten  days 
after  the  rendition  of  the  Justice's  judgment. 
The  People  r.  ffayden^  4  Wend.  303. 

314.  An  appellant  is  entitled  to  amend  aif 
appeal  bond  where  there  is  a  variance  between 
the  amount  of  the  judgment  specified  in  the  bond 
and  the  judgment  actually  rendered,  although 
the  ftppeal  was  prosecuted  previous  to  the  re- 
vised statutes  going  into  eflect.  The  People  v. 
Herkimkr  Common  Pleas,  4  Wend.  906. 

315.  On  an  appeal  from  a  justice*s  judgment, 
in  to  action  ot  trespass  guare  eknmun  /regit, 
the  defendant  ia  not  at  libertj  to  show,  title  in 
himself  where  the* plea  put  m  by  him  before 
rtie  justice  is  the  general  issue.  J)ewey  v. 
Bordvotll,  0  Wend.  65. 


COVENANT. 

I.  What  eonsliiutei  a  eovenani* 
II.  How  a  emtenant  is  to  be  construed. 

III.  Performance  of  a  eoveuani. 

IV.  Breach  tf  covenant, 

V.  Covenants  in  a  deed,-  (a)  JmpUed  eavenanU ; 
(b)  MeeiMure  tf  damages  in  an  action  for 
breath  tf  covenant  in  a  deed. 
yi.  Action  of  eovenani, 

L  What  constitutes  a  covenant,' 

1.  No  precise  or  formal  tenns  are  necessary 
to  constitute  a  covenant.  The  inquiry  always 
is,  w,hat  was  the  intention  of  the  parties  t  Bull 
V.  lifUeU,  5  Cow;  170.  «. 

IL  Sow  a  covenant  is  to  he  construed, 

9.  An  executor  assigns  a  judgment  in  favour 
of  his  testator,  tod  covenants  as  executor  that 
M  mueh  is  due  upon  it;  held,  that  the  covenant 
Is  personal,  and  oinds  him  in  his  own  right. 
Marvin  v.  Stone,  9  Cow.  781. 


3.  In  Construing  a  covenant,  it  must  be  con- 
sidered with  the  context,  and  must  be  perioimed 
according  to  the  intention  of  the  parties,  as  de- 
rived from  both,    ffnd, 

4.  Wc  asfilgned  a  bond  and  mortgage,  pay- 
able* bv  instalments,  with  interest  arniually,  Va 
T.,and  covenahted  that  if  T.  should  not  be  able 
to  procure  and  enforce  payment  at  the  times 
and  in  the  manner  therein  specified  bv  ^ue  pro- 
cess of  law,  W.  would  be  accountable  to  nim. 
for  what  toould  remain  due.  The  first  instal- 
ment became  due  March  1st,  1814 ;  but  T.  did 
not  sue  the  mortgage  until  after  the  next  Ma^ 
term,  when  certain  interest  had  been  In  anear 
for  several  years.  The  suit  was  pursued  t<K 
judgment,  and  a  fi,  fa,  and  an  aHas  fL  fa,  re* 
turned  nulla  bona,  &;c.,  and  in  the  mean  time^ 
T.  foreclosed  the  mortgage,  which  sdll  left  a 
balance  unpaid,  including  an  interest  in  arrear; 
and  from  the  evidence  it  appeared  probable  that 
the  mortgagor  had  been  unable  to  ^p^  his ' 
balance  berore  and  ever  since  the  instunient 
became  dne ;  in  an  action  hj  T.  against  W. ; 
held,  that  T.  should  not  'recover  the  interest  in 
arrear  for  seyeral  years,  this  being  forfeited  by 
delay,  but  that  he  might  recover  the  residue; 
suffering  a  tehn  to  elapse  after  it  fell  'due*  not 
behtff  an  unreasonable  delay  as  to  this,  under 
all  the  circumstances  x>f  the  case.  Thomas  r* 
Woods,  4  Cow.  173. 

5.  An  indenture  of  apprentice|hip  between  a. 
ward  and  his  guardian  and  the  master,  declar- 
ing the  duties  of  the  appiiontioe  in  the  usual 
form,  and  concluding  thus :  **  for  the  true  per- 
formance .of  all  and  singular  the  said  covenants 
and  agreements,  the  said  fhaster,  apprentieey 
and  guardian  have  herieuntb  interchangeably  set 
their  hands  and  seals,*'  ftc.,  bhids  the  guardian 
to  see  that  the  apprentice  fulfils  all  his  duties  to 
his  master.    Bull  v.  Fhllett,  6  Cow.  170. 

6.  Where  one  covenants  not  to  do  a  thinr 
which  it  is  lawful  for  him  to  do,  and  an  act  or 
the  Legislature  eomes  after,  and  compels  him 
to  do  it ;  then  the  act  repeals  the  covenant,  and 
vice  versa ;  but  where  a  n^n  covenants  lo  do  a 
thing  which*  was  unlawful  at  the  time  of  the 
coventot,  and  afterwards  a  statute  makes-  it 
lawful,'  it  does  not  repeal  the  covenant  Pres^ 
bytetian  Church  v.  City  tf  New  York,  5  Cow. 
538.  ^  • 

7.  Where  the  defendant  covenanted  with  the 

Slaintiifto  pay  Certain  money  to  T.  on  a  certain 
ay ;  and  the  plaintiff  covenanted. that  on  the 
defendant*^  so  paying,  he,' the  plaintifr,  would 
give  up  and  discharge  a  certain  bond  and  moiu 
gage ;  held,  that  the  payment  was  a  condition 
pr^sedent  to  the  performance  pn  the  part  of  the 
plaintiflT,  who  might  sue  foir  the  nonpayment 
without  showing  a  performance,  pr  offer  to  pel- 
form,  on  his  pSurt ;  nor  could  the  defendant  ptoad 
the  want  of  such  performance  or  ofier  te  per* 
form.    Northrup  v.  Northrup,  6  Cow,  996.     ' 

8.  A.,  by  indenture  demised  a  bnUdingr  lot 
in  the  city  of  New  Xork^  with  a  dweinng 
house  and  shop  thereon,  to  W.  for  twent^'Kme 
years,  at  a  rent  of  $166.  W.  covenanted  Uiat 
he,  his  executors,  &o;,  or  assigns,  wOutd  at  tiie 
^d  of  the  term  surrsnder  the  demised  let^  with 
all  such  buildings  and  Improvemsnts  as  might 
be  then'  remaining  thoeoo^  A.  psyiag  for  such 
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of  the  buildings  and  improTcments  as  might  be 
erected  and  made  thereon,  by  W.,  his  execu- 
tors, &c.,  ox  assigns.  Tlie  parties  agreed  that 
W.,  his  executors,  &c.,  or  assigns,  at  his  and 
their  proper  costs  and  char^,  during  the  term 
might  taxe  down  the  dwellm^  house,  and  erect 
ftuch  other  buildings  as  he»  his  executors,  &c., 
or  assies  might  thinlc  proper;  and  that  all 
such'  buildings  and  improvements  as  sliould  ,be 
8o  erected  and  made,  and  remaining  on  the  de- 
mised lot  at  the  end  of  the  term,  should  be 
▼alued,  (in  a  manner  specified,)  and  A.  should 
pay  W.,  his  executors^  ^.,  or  assigns,  the 
amount  of  the  yaluatiouy.not  exceeding  $1500. 
&Idt  that  this  was  neither  a'  building  nor  re- 
pairing lease;  that  the  covenant  to  pay  extended 
to  a  new  building,  to  be  erected  at  the  option 
of  the  tensifit ;  but  that  though  the  old  house 
was  not  torn  down,' and  a  new  one  erected,  yet 
the  lessor  was  liable  to  pay  for  sugh  additions 
to  and  alterations  of  the  old  house  as  amounted 
to  improvements;  not,  however,  for  ordinary 
repairs,  such  as  new  roofing  (he  old  house  or 
rebuilding  the  chimney.  LamtUi  v.  Anderson^ 
6  Cow,  30:8. 

9.  Tlie  term  being-  passed,  by  mune  assign- 
ments, \ti  1a^  though  the  improvements  were 
not  made  by  him^  but  mainly  by  the  lessee 
before  assignment ;  in  an  action-by  the  execu- 
tors of  L.  on  th^  covenant,  to  p^  for  the  im* 
provements ;  htld,  that  this  covenant  iian  with 
the  term,  which,  having  passed  to  L.  by  assi^- 
ment  before  the  coyenant  was  broken,  carried 
the  coyenant  to  L.,^  who  or  whose  executors 
might  maintaiir  an  action  upon  it  in  hia  or  their 
own  names.    Jbid, '      ' 

10.  A  covenant  in  restraint  of 'trade, .  gene- 
Tally}  throughout  the  state,  is  void.  Otherwise, 
of  a  covenant  not  to  trade  in  a  particular  place, 
and  for  a  particular  time.  Nttbks  v.  Baies^  7 
Cow;  307.     •       * 

11.  N.  and  B.  disF.Mved  their  partnership  in 
business ;  and  their  articles  of  dissolution  de- 
clared one  object  of  the  dissolution  to  be,  that  N. 
should  relinquish  the  business ;  that  B.  should 

K^  him  $3000  in  various  instalments,  the  last 
ing$750;  and  that  if  N.  should  set  up- the 
business  within  twenty  miles  of  their  former 
place  of  business,  he  should  forfeit  that  instal- 
ment. N.  having  carried  on  .the  bpsiness  within 
the  twenty  miles ;  .held,'x\\zi  this  was  a  bar  to 
un  action  oa  the  covenant  for  the  9750.  Ibid* 
19.  HMt  also,,  that  the  covenant  lo  relin- 

3msh  the  $750  was  in  nature  of  stipulated 
aroages,  and  not  a  penalty;  and,  thersCbre, 
evidence  showing. that  B,  was  not  injured  by 
N.*8  trade  waa  inadmissible.    Ihid^ 

.  13.  Where  0.,  by  an  instrument  under  seal, 
assigned  certain  contracts  for  the  payment  of 
money,  and  covenanted  that  the  sum  set  oppo- 
site to  eacb  contract  in.a  schedule  annexed  to 
the  assignment. was  justly  and  truly  due,  and 
should  be  ^ell  and  truly  paid ;  it  was  heUt^  that 
O.  was  to  he  considered  as  a  guarantor  of  the 
amount  doe  on  the  contracts,  and  that  to  main^ 
taiD  a  suit  against  him  on  his,  covenant,  it  was 
necessary  to  aver  a  previous  demand  of  pay- 
ment from  the  contractors.  Mtthanic  Fire  Jtk- 
mtranee  Company  y»  Ogdtn^  1  Wend.  137. 
14.  CoTsnaBts  are  to  be  oonstrued  aooording 


to  their  spirit  and  intent ;  and  where,  from  the 
subject-matter  of  the  covenant,  it  is  the  evident 
intent  of  the  parties,  that  they  should  be  taken 
distributively,  they  may  be  so  taken,  although 
there  be  no  express  words  of  severalty.  Ludf 
lota  V.  ATCrea^l  Wend.  2^. 

15.  Where  there  are  mutual  covenants,  and 
the  defendant  Iras  received  the  principal  part  of 
the  consideration  for  the' engagements  on  his 
part,  the  covenants  of  the  parties  will  be  con- 
strued to  be  independent,,  and  the  plaintiff  will 
be  allowed  to  maintain  an  action  for  the  breach 
of  the  defendant's  covenants,  although  he  has 
failed  in  part  in  performance  on  his  siae.  Tbmp- 
kin$  V.  ElHoU  5.  Vend.  496. 

16.  Where  a  partv  agreed^  on  the  payment  by 
another  of  certain  sum's  of  money  to  a  third 

fierson,  to  assign  certain  certificates  of  sale  of 
and ;  ij  wa»  Meld^  that  the  covenants  were  inde- 
pendent, and  that  in  a  suit  by  the  p^rty  bound 
to  assign,  a  general  averment  in  -the  declaration 
of  readiness  on  his  part  to  perform  was  suffi- 
cient.   Slocum  V.  Jkspard,  8  Wend.  615. 

17.  .Where  A.  sold  a  newspaper  establish- 
ment to  B.,^d  covenanted  with  him  that  while 
he  continue^ the  publisher  or  proprietor  of  a 
paper-in  the  place  where  the  establishment  was 
situated,  that  he  (A.)  would  not  publish,  or  aid, 
or  be  accessary  to  the  printing  or  publishing  of 
a  p^er  in.  the  same  place,  and  bound  himself 
in  the  sum  of  $3000  as  liquidated  damages ;  and 
in  the  same  instrument  B.  coveritoted  to  pay  A. 
the  sum  of  $3500,  in  consideration  of  the  con- 
veyance of  the  establishment;  t/  toot  held^  in 
an  action  by  Si  against  A.  for  a  breach  of  the 
above  covenant,  that  the  covenants  of  the  par- 
ties were  dependent,  and  that  to  entitle  the 
plaintiff  to  sustain  his  action,  he  was  bound  to 
aver  performance  of  the  covenant  on  his  part. 
I}akin  et  <d.  j.  WilUanu  Hol.li  Wend.  67. 

18.  Courts  lean  against  construing  covenants 
to  be  independent,  unless  such  is  the  obvious  in- 
tent of  the  parties.     Per  Nelson^  J.    Jbid. 

Id,  A  covenant  to  assign  and  transfer  pro- 
perty will  be  construed  a  conveyance  in  prm^ 
Mii/t,  where,  from  the  provisions  of  the  instru- 
ment in  which  the  covenant  is  contained,  it  is 
manifest  that  it  was  the  Jntent  of  the  parties 
that  it  should  so  operate.  Emery  et  al.  v.  Hitch- 
eoeketaL  12  Wend.  156. 

20.  A  covenant  on  the  part  of  a  lessee  to 
plant  a  certain  number  of  apple  trees  on  the  de- 
mised oremises,  and  to  replace  those  that  decay 
or  are  destroyed,  so  as  always  to  preserve  the 
given  number  during  the  term,  is  a  continuing 
covenant;  and  the  receipt  of  rent  after  a  breach 
of  the  covenant  does  not  prevent  the  landlord 
iiom  re-entering,  if,  subsequeniJy  to  the  pay- 
ment of  rent,  there  is  a  failure  in  performance 
on  the  part  of  the  tenant.  BUeeker  v.  Smithy 
13  Wend.  530. 

91.  So  the  receipt  of  jent  does  not  operate  as 
a  waiver  unless  the  rent  received  accrued  subse- 
quently to  the  act  which  works  the  forfeiture. 
Ihid. 

22.  Where  one  par^  boond  himself  to  labour 
for.  another  for  three  years,  and  the  other  party 
agreed  to  provide  him  with,  a  suitable  dwelling 
house,  ana  to  pav  him  a  oertttn  sum  per  mootn 
every  three  months  during  the  term  ;  it  wa»  heU 
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in  an  ftction  for  the  negligfont  doing^  of  the  work, 
that  the  covenant  to  provide,  thd  house  was  a 
distinct  and  independent  covertant,  the  ndnper- 
formance  of  whicn.  might  he  compensated  in  da- 
mages.   BeitM  T.  Perrine,  14  Wend.  S19, 

23.  Where  a  covenantwas  cctptsHnedin  a  lea^e 
on  the  part  df  ihe  lessee,  to  pa^  all  taaces  and 
assessments  which  might  ,be  imposed  on  the 
premises  by  auth<Nrity  V&riyed  from  the  United- 
States,  the  state  of  New  York,  or  frt>ra  the  cor- 
poration of  the  city  of  New  York,  and  an  Im- 
proTementwaa  made  by  the  corporation  of  New 
Vork  in  the  openiA^  of  La  Fayette  Place,  which 
took  a  part  of  the  leasehold  premises ;  it  wna 
heldf  that  the  lessee  was  chargeable  with' the 
amoant  of  the  assessment  of  the  lessor  upon  the 
premises.    Jstor  v.  Jailer;  9  Paige,  68. 

S4.  Where  a  covenant  -running  with  ihe  land 
is  divisible  in  ita  nature,  if  the  entire  intefest  in 
different  parcels  of  the  land  passes  by  assign- 
ment to  sepai^te  individuals,  the  covenant  will 
attach  upon  each  parcel  pro  tanto*  '.  llnd, 

25.  And  the  assignee  of  each  part  wifl  b0  an- 
siwerable  for -his  proportion  of  any  charge  upon 
the  land  which  was  a  common  burden  upon  the 
whole,  and  w^ill  be  eiLclosively  liable  for  tlfe 
breach  of  Any  covenant  Which  related  to  that 
part  alone.    /  W<f. 

36.  A  covaenant  in  a  deed  of  land,  not  to  erect 
a  building  on  a  eommon  or  public  square  owned 
by  the  grantor  in  front  -61  the  premises  con- 
veyed, is  a  covenant  running  with  the  land,  and 
passes  to  a  snbse<]Tient  grantee  of  the  premises 
without  any  special  assignment  of  the  covenant. 
Tru8tee$  cf  WaUrtovm  v.  Coivtn^  4'  Paige,  6l6, . 

27.  The  plaintiffs  entered  into  a. covenant 
with  the  defendants,  whereby  they  stipulated  to 
build  aAd  finish  the  Masonic  Hall,  in  the  city  of 
New  York,  within  a  certain  period,  under  a  pe- 
nalty of  030,  as  liquidated  damages,  for  each  and 
every  day*  the  work  should  Remain  unfinianed 
tSiet  the  stipulated  \me^^Mi  thai  by  the  true 
construction  of  the  covenant,  the  building  Was 
not  to  be  -finished  tAsolutefy  within  any  stipu- 
lated period ;  but  if  not  completed,  by  die  time, 
fixed,  the  plaintiffs  were  liable,  for  each  day's 
delay,  to  th^  amount  of  the  liquidated  damages. 
Famham  mnd  Pollard  V.  Baa  et  al.  2  Hall,  i€7. 

281  The  plaintiffs  eomi>leted  the  building 
within  the  specified  time,  with  the  exception  of 
the  front  doors,  and  a  certain  stairway.  •  These 
would  have  been  completed  also,,  but  for  the  der 
fendants  themselves,  who  made  certain  altera- 
tions on  their  plan  of  the  ttairs,  and  delayed  th6 
finishing  of  the  doors,  in  an  action  upon  the 
covenant  for  the  contract  price  of  the  work;  it 
ttfov  ktli^  that  this  proof  supported  the  averment 
of  performance  on  the  pah  of  the  plaintiffs,  and 
that  the  defendants  could  not  interpose,  as  a  de- 
fence, a  delay  occasioned  by  their  own  acts. 
As  the  plaintiffs  would,. hut  for  the  defendants, 
have  completed  the  building  within  the  specified 
time,  their  conduct  Was  tantamount  to- an  aver- 
ment of  performance  on.  their  part,  and  ft  Tf- 
fu^  by  the  defendante,  icAtcA  art  held  to  be 
equivalent  to  an  actnal  performance.    Ibtd,  -  • 

29.  In  an  w^ion  of  covenant,  it  appeared  that 
one  Pepper  hired  a  house  of  the  plaintifiT,  and 
that  the  defendant  toeed  to  become  his  surety 
/or  the  payment  of ;  the  rent.    P.  executed  a 


covenant  under  seal  (^r  the  paytntni  of  the  reni, 
and  the  defendant,  on  the.s^me  paper,  executed 
an  agreement  also,  under  seal,  to  be  his  sure^, 
but  tiiere  was  no  witness  to  the  signature  of 
either.  Pepper  idok  the  paper  containing  both 
agreements  for  the  purpose  of  deliverino^  them 
to  the  plaintiff*,  who,  upon  inspection,  objected 
to  the  form  of  the  execation  ot  the  covenant  by 
I^.,  because  there  w^s  no  witness  to  his  signa- 
tdre. .  PI,  iherefbre,  enu^d  his  signature,  and 
wiibte  his  name  anew,  in  the  presence' of  a  wiv- 
hesa,  who  signed  it,  and  the  paper  was  &en  de- 
li v^iisd  by  P.  to  .the  plamtiflT.  The  defendant 
was. not  present  at  this  transaction,  nOr  did  lie 
know  any  thing  of  itj  but  being  sued  upon  his 
guaranty,  he  contended  tbftt  tiie  erasure  of  the 
signature  of  P.,  under  the  circumstances  of  the 
case,  (fischarged  him  as  kUretyi  Held,  ^at-the 
signing*  and  sealing  of  the  covenant  anew  by  Pr 
was  to  be  e^n^ldered  as. an  original  executiop 
and  delivery  of  it ;  that  -the  defendant,  by  sign- 
ing the  gtinranty  on  the  covenant  ttsetf,  aTid 
intmsti  n?  i t  to  P. ,  thereby  gave  him  •  au thority 
to  eompiete  the  delivery  or  both  instruments; 
4hat  theje  was  no^alteratton.  in  the  terms  of  the 
contract  whereby  the  siircty  could  be  prejudiced, 
and  thaC  he  was,  therefore,  hound  by  it:  Du 
nenberrtf  v.  O* Shields,  ^  Hall.  379. . 

itl,  Performanee  rf  a  e&venant. 

80.  One  cavenants  to  -pay  a  debt,  if  it  cfannct 
be  collected  of  ^bother  by  due  process  of  law ; 
it  is  a  compliance  with  the  conditions,  if  the 
covenantee  exert  reasonable  diligence  to  collect, 
under  all  the -circumstances  of  the  caide ;  and  if 
he  suffer  a  term  >to  elapse  after  the  debts  fall 
due  withptit  suit,  it  being  ap{5arcnt  4hat  the 
icov^nantor  has  austained  no  iajuTy  by  die  delav, 
he  is  liable.  Nor  is  it  necessary  to  issue  a  at. 
MK  a^lnst  the  principal  debtor,  if  it  be  apparent 
that  it  would  be  of  no  avail.  Thotnan  v.  Woods^ 
4  Cow.  173. 

31,  It  is  enou^  that  the  covenantot  have 
notice  of  tlier  failure  to  collet  after  due  pToce$s 
of  law;  There  id  ^  no  need'  of  a  demand  or  re- 
quest.   Ibid, 

32«  Otherwise;  it  seems,  if  the  covenant  be 
tp  pay  on  reqoest  expressly.  Hid.  *  . 
.  33.  In  an  action  on  such  a  covenant^  averring 
notice,  the  defendant  must  deny  this  by  plea,  or 
it  will  be  taken  as  admitted  upon  the  record. 
Ibid.  . 

34.  A  parol  ehlargpfnent  of  the  time' set  In  a 
scaled' instrument  for  the  pc'rformande  of  cove- 
tiants,  is  good ;  hut  where  there  is  such  an^  en- 
largement, and  the  perfcJrraance- of  covenants  by 
a  party  within  the  time  set  is  a  condition  4>re- 
cedent  to  his  recovery  under -i^  covenant  con- 
tained in  the  instrument  against  the  other  party, 
the  remedy  is  upon  the  affn?ement  enlarginj^ 
the  time  of  perfcrmance,  and  not  upen  the  cove- 
nant itself.  Langworihyxt  al,  v.  Smith  et  oL 
9  Wend.  58t. 

35,  A  covenant,  to  cause  land  tq  b^conveyed 
by  a  fifood  and  suffiqient  warrantee  deed,  is  not 
complied  with  by  the  mere  giving  of  n^deed, 
with  warranty,  where  the  grantor  has  no  lille  to 
the  land,, or  Where  his  title  is  imperfect.  J?eer- 
mm  v»  Kirtbtnd,  4  Paige^  629. 

'  86.  To  conatitnte  v  go«d  and  sufllctent  deed 
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of  land,  within  the  meaning  of  such  a  covenant, 
the  conrejrance  must  he  good  and  sufiicient  to 
eonrej  a  Valid  title  to  the  premises,  described 
in  the  covenant.    Ibid* 

iy«  Breach  /f  eocenanL 

37.  Where  S.  and  D.,  twox)f  H.*s  executors, 
as  such,  assigned  a  judgment  to  M.  in  favour 
cf  H.  against  E.,  Who  was  also  executor, 
and  S.  and  D.  covenanted,  as  executors,  that 
there  was  due  and  unpaid  upon  the  Judgment 
to  the  assi^nora  at  the  time  of  the  assignment 
$698;  htuiy  that  the  covenant  was  broken  to 
iiutanU  that  it  was  made;  for  H.  having  ap^ 
pointed  E.  his  executor,  ana  he  having  accepted 
the  trust,  this  extinguished  the  judgment,  and 
so  there  was  nothing  due  or  unpaid  thereon 
within  the  meafiing  of  the  covenant;  for  the 
covenant  meant,  1.  that  it  was  due ;  2.  that 
it  was  due  to  the  assignors  as  executois ;  3. 
dne  at  the  time ;  4.  du^  upon  the  judgment. 
Marvin  ▼.  Sione,  2  Cow.  781. 

38.  The  corporation  of  the  city  of  New  York 
conveyed  lands  for  the  purposes  of  a. church  and 
eemetery,  with  a  covenant  for  quiet  enjoyment ; 
and  afterwards,  pursuant  to  a  power  ^nted  by 
the  Legislature,  passed  a  by-law  prohibiting  thus 
use  of  these  lands  as  a  cemetery ;  keld^  that  this 
was  not  a  breach  of  the  coveitant,  which  entitled 
to  damages,  but  it  was  a  repeal  of  the  covenant. 
Corporation  PreabyUrian  Caurek  in  New  York  v. 
Mayar^  4rc.  (f  New  Torkj  5' Cow.  538. 

39.  A  covenant,  by  a  paity  holding  a  bond  and 
mortgage  against  another,  mat  for  five  years  he 
will  not  seek,  have,  or  receive  any  other  indem- 
nity or  satisfaction  than  what  may  be  derived 
from  ^he  mortgaged  premises,  is  broken  by  the 
commencement  of  a  suit  on  the  bond  within  the 
limited  time.   HiMlomy,  Winant^  5  Wend.  163. 

Vs  Qtvenania  in  a  deede  (a)  Implied  eovenanh. 

40.  If  an  estate  for  years  be  granted  by  an 
indenture  of  lease,  the  words  ^  grant  and  de- 
mise'* import  covenants  of  warranty  and  for 
quiet  enjoyment,  and  such  covenants  may  be 
stated  in  the  declaration,  although  not' contained 
in  the  lease  in  express  terms.  Harney  ei  al.  v. 
Keith,  4  Wend.  502. 

'  41.  The  doctrine  of  the  common  law  that 
certain  words  in  the  conveyance  of  real  estate,  of 
themselves,  import  and  m^ke  a  covenant  in  law, 
as  dedi,  eonseni,  demiti,  &c.,  is  abrogated  by 
the  revised  statutes,  by  which  it  is  enacted,  that 
no  covenant  shall  be  implied  in  any  conveyance 
of  real  estate,  whether  such  conveyance  contain 
special  covenants  or  not ;  and  ii  was  accordingly 
held  fn  this  case,  which  was  an  action  by  a  tenant 
against  a  landlord  for  an  ou$ter,  and  in  which 
the  plaintiff  had  declared  on  an  implied  conve- 
ifant  for  4]uiet  enjoyment,  that  he  was  not  enti- 
tled to  sustain  his  action.  Kinney  v.  WatU^  14 
Wend.  38. 

4*2.  But  had  there  been  an  express  covenant, 
the  Court  held,  that  the  tenant,  not  having  paid 
any  purchase  money  on  obtaining  his  lease, 
would  have  been  entitled  to  recover  only  nomi- 
nal dama]^,  although  he  had  expended  a  large 
sum  of  money  in  imj>roveraents  for  the  beneficial 
nse  of  the  premises  during  the  term ;  that  the 
vumedy  of  the  party  was  by  an  action  on  the 

VoL.m  34 


ease,  although  in  this  ease  the  Court  intimated 
that  from  the  peculiar  provisions  of  the  lease* 
the  plaintiff  was  remediless.    Ibid, 

(b)  Mem^^  damagu  in  an  attim  for  brtoA 
of  eovendnt'tn  a  deed» 

43.  In  ah  action  for  the  breach  of  a  covenant 
of  quiet  enjoyment,  where  the  plaintiff  is  evicted 
from  on^third  of  the  premises  conveyed,  by  a 
recovery  against  him  by  a  tenant  in  dower,  the 
measure  of  damages  is  the  present  value  of  an 
annuity  equal  to  the  interest  on  one-third  of  the 
consideration  money  received  by  the  defendant, 
for  the  time  that  the  tehant  in  dower  has  a  pro- 
bable expectation  of  life.  Wager  v.  Schuyler, 
1  Wend.  553. 

'44.  The  measure  of  damages  for  the  breach 
of  a  covenant  of  seisin  in  a  deed  is  not  the  con- 
sideration money  and  interest  of  the  land  of 
which  the  party  is  dispossessed,  but  the  annual 
value  thereof,  or  th.e  interest  of  the  considen- 
tion  money  paid  for  the  land,  together  with  the 
costs  Recovered  against  the  grantee,  and  the  tax- 
able costs  and  counsel  fbes  l>aid  by  him  in  the 
defence  of  his  possession.  Siekert  v.  Snyder,  9 
Wend.  416. 

45.  Such  costs  of  defence  and  counsel  fees 
are  recoverable  although  not  specially  stated  in 
the  declaration  ;  the  general  claim  of  damages 
is  sufficient  to  warrant  the  proof  of  such  costs 
having  been  incurred.    IbitL  • 

•  YI.  JtcHon  of  eovenanU 

46.  In  an  action  upon  a  covenant  in  a  deed 
against  encumbrances,  the  grantee  is  entitled  to 
recover  only  the  consideration  of  the  purchase 
of  the  portion  lost,  the  interest,  and  costs,  ana 
not  the  enhanced  value  of  the  land  in  conse- 
quence of  improvement.  Dimndek  v.  Loekwood, 
10  Wend.  142. 

47.  The  damages  in  an  action  of  covenant  are 
to  be  estimated  as  they  occurred  at  the  time  the 
covenant  was  broken.    Ibid. 

48.  W*here  fraud  U  shown  in  conveying  an 
encumbered  property  as  free  of  all  encumbrances, 
the  fiprantor  is  liable,  in  an  action  on  the  case,  to 
the  full  extent  of  the  loss  of  the  -grantee.    Ibid. 

49.  In  articles  for  sale  of  land,  by  which  the 
vendee  covenants  to  ps(y,  and  the  vendor  cove- 
nants to  convey  on  payment,  and  the  vendee 
agrees,  that  if  he  fails  in  his  covenadts,  the  con- 
tract shall  be  void  ;  on  action  by  the  vendor  for 
the  money,  no  part  having  been  paid ;  heldi  that 
the  action  lay,  the  contract  being  void  only  at 
the  election  o(  the  vendor.  Canfield  v.  Watcott, 
5  Cow.  270. 

50.  So  if  the  contract  contain  a  general  pro- 
viso, that  if  the  vendee  do  not  perform,  it  snail 
be  void ;  it  is  voidable  only,  at  the  election  of 
the  vendor.  Ibid,  Note  (a)  at  the  end  of  Can- 
feld  V.  fVeiieott,  Munciue  v.  Sergeant,  5  Cow. 
271,  and  Church  v.  Ayers,  5  Cow.  272. 

51.  A  covenant  to  pay  one  money  which  be- 
longs to  another,  and  so  appears  on  the  face  of 
the  cbvenant,  may  be  sued  In  the  name  of  th«i 
covenantee ;  and  it  does  not  lie  with  the  cove- 
nantor to  object  that  the  soit  is  not  sanctioned 
hy  the  cestui  que  trust  Wolfe  v.  Washburn,  6 
Cfow.  261. 

53.  Whetiier  a  declaration  on  a  deed  with 
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profert  and  oyer  can  be  supported  by  showing 
a  deed  lost  auer  declaration  filed,  and  not  pro- 
duced at  the  trial  1  Quaere*  Jan$tn  y.  jBoZ^  6 
Cow.  «28. 

63.  The  lost  deed  may  be  reeelved  in  erl- 
dence  at  the  tiialy  and,  if  theie  bp  no  surprise, 
and  the  execution  of  the  deed  is  not  contested, 
the  plaintiff  may  afterwards  amend  his  dedarar 
tion,  so  as  to  make  it  conform  to  the  case.    JbitL 

54.  An  instrument  purpcnrting  to  be  an  as- 
signment of  a  judgment,  when,  in  truth,  there 
is  no  judgment,  and  by  which  instrument  the 
party  covenants  that  the  judgment  as  described 
IS  due  and  Jinpald,  will  subject  him  to  an  action 
for  a  breach  of  coyenant.    -Jbid. 

55.  The  fact  that  there  was  no  6ueh  judge- 
ment, if  it  be  described  as  one  in  the  Supreme 
Court,  may  be  shown  by  a  witness  who  has 
examined  ^e  dockets  and  transcripts  of  dock- 
ets iq  any  one  of  the  clerk's  offices  of  that 
Court,  and  failed  to  find  the  docket  of  the  judg- 
ment described.'    Ibid, 

56.  The  measure  of  damages  in  an  action  on 
such  a  covenant  is  the  value  of  the  property 
owned  by  the  judgment  debtor,  and  which 
might  have  been  taken  in  execution  intermedi- 
ate the  time  of  aS9ignment  and  the  commence- 
ment of  the  suit,  with  interest  from  the  time 
when  the  money  might  have  been  raised  by  a 
sale.    Ibid* 

57.  The  Supreme  Court,  on  a  motion  for  a 
new  trial,  will  look  into  the  evidence,  and  see 
whether,  according  to  this  rule,  th^  damages  are 
too  high;  and  if  so,  they  will  grant  a  new  trial, 
unless,  within  a  time  to  be  fixed  by  them,  the 
plaintiff  remit  so  much  as  fehall  reduce  them  to 
the  true  sum.    Ibid,  ■     - 

58.  Where  the  seals  of  an  agreement  were 
torn  off  hj  one  with  whom  it  had  been  left  for 
safe  keepmg  by  both  parties ;  AeAi,  that  t^iis  did 
not  destroy  the  deed,  Qut  an  action  of  covenant 
would  still  lie  upon  it.  BaS  v.  Qverbaugk^  6 
Cow.  746. 

59.  In  coyenant  by  a  lessor  against  one  as 
assignee  of  the  lessee,  genera]  evidence  will 
support  the  action ;  as  that  the  defendant  is  in 
possession  or  has  paid  rent,  or  claims  and  offers 
to  assign  as  his  own,  or  that  he  bargained  with 
the  lessee,  and  paid  a  consideration,  and  went 
into  possession,  4i&c.,  or  any  other  acts  from 
which  an  assignment  may  be  enforced,  jimp- 
strong  V.  Wheekr,  9  Cow,  88. 

60.  This  may  be  rebutted;  as  by  showing 
that  the  defendant  is  an  under  tenant  of  the 
lessee.    Ibid, 

61.  And  if  he  is  charged  as  assignee  of  the 
whole,  but  .is  in  truth  assignee  of  only  part, 
this  is  a  variance.    Ibid, 

62.  But  where  evidence  enough  is  ^ven,  on 
a  declaration  against  him  as  sole  assignee,  to 
charge  him  prima  facie  as  assignee,  as  that  he 
bargained  with  the  lessee,  and  paid  a  considera- 
tion, and  has  been  in  possession  for  several 
years,  though  part  of  the  time  in  common  with 
another,  but  claimed  the  sole  title,  this  is  not  re- 
butted* merely  by  showing  im  actual  assignment 
from  the  lessee  to  the  one  with  whom  he  (the 
defendant)  possessed  in  common.    Ibid, 

63.  Where  the  payment  of  money  is  a  condi- 
tion precedent  to  tiie  peribrmanoe  of  a  oovenant. 


to  convey  land,  a  waiver  of  the  condition -cannot 
be  given  in  evidence  in  support  of  a  declaration 
for  breach  of  the  covenant  averring  performance 
of  the  condition  precedent.  Baiatoin  v.  lAam^ 
3  Wend.  399.  . 

64.  In  an  action  of  covenant  brought  by  a 
landlord  for  rent,  the  defendant  cannot  set. off 
dainages,  that  he  may  be  entitled  to  recover 
against  .the  landlord  on  a  covenant  contained  in 
the  same  indenture  oh  which  the  action  is 
brought.     Tuitlt  V.  Thmpkifa^  2  Wend.  407. 

65.  In  an  action  of  covenant  for  not  convey- 
ing a  lot  of  land  which  the  covenantor  had 
agreed  to  coiivey,  when  and  as  soon  as  .the  co* 
venantee  paid  a  certain  note,  an  offer  pf  pay- 
ment and  a  demand  of  a  deed  must  be  averred, 
though  th&  covenantor  may  have  conveyed  the 
property  to  a  third  person.  Sagt  v.  liannev^  8 
Wend.  632. 

66.  -Although  seisin  be  alleged  in  a  declara- 
tion in  covenant  for  rent,  the  plaintiff  is  not 
botmd  to  prove  it,  nor  to  show  that  the  defend- 
ant was  in  possession,  where  it  Js  in  evidence 
that  he  claimed  to  be  the  assignee  of  the  lease^ 
and  actually  paid  rent.  Lush  v.  DruU^  4  Wend. 
313. 

67.  A  covenant  not  to  eue  the  obl^r  of  a  bond 
for  a  limited  time  cannot  be  plea^d  m  "bar  to 
an  action  on  the  bond ;  the  remedy  of  thepartr 
is  on  the  covenant.  Winam  v.  HuKton^  6  WemC 

68.  An  action  of  eovenani  will  not  lie  for 
breach  t>f  the  coyenant  ef  quiet  enjoyn^ent^ 
although  the  covenantor  has  been  prosecuted  io 
treepau  by  a  third  person  claiming  titie*  and  a 
recovery  had  against  him,  unless  the  plaintiff  ia 
the  action  avers  and  proves  th^t  such  tfavd  p^- 
son,  before  or  at  the  date  of  the  covenant,  had  uxuf' 
ful  titie^  and  by  virtue  thereof  entered  and  ouMted 
the  jplaintiff. '  WM  f.  Alexander^  7  Wend.  281. 

69.  It  is  no  defence  at  law,  that  a  covenant 
on  which  the  defendant  is  sodght  to  be  charged 
was  obtained  by  false  and  fraudulent  represent- 
ations ;  fraud  as  to  the  execution,  but  not  as  to 
the  consideration,  of  a.  covenant  may  be  shown. 
Sloeum  V.  Detpard^  8  \Vend.  615. 

70.  The  covenant  of  warranty  applies  as  we)l 
to  the  possession  as  to  the  tiUe ;  where,  there- 
fore, a  graQtee  is  turned  ouf  of  possession  by 
a  stranger  having  a  right  of  possession  for  an 
unexpired  tenp  in  the  premises  conveyed,  the 
covenant  of  warranty  is  broken,  and  an  aetion 
lies  upon  such  covenant,  and  not  upon  the  cove- 
nant of  seisin  against  the  covenantor.  Biekeri 
V.  Snyder^  9  Wend.  416. 

71.  A  covenant  of  warranty  runs  with  the 
land,  and  enures  to  the  benefit  of  the  assignee 
of  the  covenantee,  who  may  bring  an  action  for 
the  breach  of  it,  in  his  own  name,  agfainst  the 
original  covenantor.  Suydam  v.  Jot\e»^  10  W*end. 
180. 

72.  An  assignee  of  such  a  covenant  is  not 
affected  by  any  equities  existing  between  the 
original  parties ;  thus  where  premu^es  were  con- 
veyed subject  to  a  mortgage,  and  it  was  agreed 
at  the  time  of  the  couTpyance  that  the  grantee 
should  assume  the  payment  of  the  mortgage,  and 
pay  to  the  grantor  only  the  difference  between 
the  amount  thereof  and  the  sum  agreed  on  as 
the  conaideratioa  of  the  conveyance,  and  that 
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tihe  corenants  of  warranty  and  for  quiet  enjoy- 
ment should  not  be  considered  to  extend  to  the 
mortgage;  it  toeu  heldy  that  such  agreement 
could  not  be  set  upJn  bar  to  an  action  brought 
by  the  assignee  of  the  covenantee  who  was 
evicted  under  the  mortgage.    Ihid. 

73.  Such  defbnce,  U  seemSy  would  not  have 
been  good,  even  in  an  action  by  the  grantee^  as 
it  would  be  attempting  to  show  by  parol  that 
the  real  contract  was  diflfdrent  from  that  ex- 
pressed in  the  deed^  and  as  a  covenant  under 
seal  before  breach  canhot  be  discharged  by  a 
parol  agreement,  to  entitle  the  party  to  such 
a  defence,  he  must  show  fraud,  and  even  then  it 
is  questionable  whether  he  can  avail  himself  of 
it  in  law.  ^Ibtd. 

74.  Constructive  notice  of  the  existence  ef 
an  encumbtance  derived  from  the  registry  of  a 
mortgage  does  not  affect  the  rtffht  of  the  assig- 
Bee  to  recover ;  and  U  $eem»  that  actual  notice 
would  hot  vary  the  case.    /8u/. 

75.  In  a  simple  eontract,  ^  promise,  made  for 
tho  tyenefit  of  a  third  person  is  valid,  and  may 
be  enforced  by  the  promisee  by  action,  if  he 
has  an  interest  in  Xhe  subjectonatter  of  the  pro- 
mise ;  but  where  the  contract  is  under  seal  and 
inter  partes^  no  one  but  a  partv  to  the  instrument 
can  maintain  an  ieiction  for  the  breach  of  it.  Thus 
where  a  contract  was  entered  Into  between  A.  and 
B.,  by  wh?ch  A.  agreed  to  sell,  and  Aat  his 
principal  should  convey  certain  lands,  and  B. 
agreed  to  purchase  and  to  pay  the  purchase 
money  to  C,  a  tiiird  person;  tl  tdas  heldy  that  an 
action  for  the  breach  of  the  covenant  did  not 
He  by  C.  against  B.  Spencer  v.  Widd^  10  Wend. 
87.  ■    •      -    ^ 

76.  Where  a  creditor  signed  a  composition 
deed,  and  released  his  debtor  from  all  demands, 
and  subsequently  brought  an  action  against  him 
for  breach  of  covenant,  in  discharging  a  jndg- 
mcnt  which  he  had  previous  to  the  cbmpositioh 
assigned  to  his  creditor,  and  it, appeared  that 
the  cause  of  action  accrued  previous  to  the 
release ;  it  loos  held^  that  the  release,  was  a  bar 
to  the  actibn,  although  the  sura,  set  opposite  th.e 
name  of  the  creditor  in  the  composition  deed 
^rns  for  a  demand  whoHv  distinct  and  different 
fVom  that  (or  which  the  suit  was  brought. 
i?usje//  V.  Rog^erz^  10  Wend.  473.      ' 

77.  A  creditor^  who  signs  and  inserts .  an 
^imoiunt  as  due  to  him  in  a  composition  deed, 
cannot  subsequently  maintain  an  action  against 
his  debtor  for  a^leraand  existing  at  the  time  of 
the  composition,  but  not  then  taken  into'  ac- 
count, although  the  deed  of  assignment -^peri-* 
fies  that  the.  property  conveyed  by  the  debtor  is 
to  be  divided  among  the  creditors  in  jproportion 
to  their  several  demands.    Jhid\  , 

78.  Whether  the  plaintiff  in  this  case  would, 
have  been  entitled  to  sustain  his  action,  had  it 
been  averred  that,  at  the  time  of  signing  the 
Composition  deed,  he  was  ignorant  of  the  fraud 
committed  by  his  debtor?     Qttxre*    Ibtd, 

79.  In  an  action  on  a  contract  for  the  sale  of 
lands,  by  a  vendor  against  a  vendee,  by  which 
the  latter  covenants  to  pay  to  the  former  a  sum 
certain  in  three  annual  instalments,  upon  the 

E'  ymebt  whereof  he  is  to  receive  a  deed  of 
id,  the  plaintiff,  if  he  waits  16  bring  his  suit 


until  all  the  instalments  have  fallen  due,  must 
aver  in  his  declaration  an  actual  tender  of  a 
deed  or  offer  to  execute  the  same.  An  averment, 
that  he  was  ready  and  willi^ig  to  make,  execute, 
and  deliver  a  deed,  is  insufhcient.  Johnson  v. 
Wyganl,  11  Wend.  48. 

80.  In  dependent  covenants,  neither  party 
can  recover  against  the  other  without  aver- 
ring a  tender  of  performance  on  his  part; 
a  mere  readiness  to  perform  is  not  sufficient* 
Ilnd.  . 

81.  A  landlord  cannot  maintain  an  action  of 
coven&nt  for  arrears  of  rent  against  a  party  oc» 
cupying  demised  premlseSf  charging  him  as  as- 
sigrnoe,  when,  in  tact,  such  party  never  had  an 
assignment  of  the  lease.  He  must  seek  his 
remedy  ii^  another  mode.  QuackenbotB  v.  Qarke^ 
12  Wend.  555, 

83.  An  action  of  covenant  for  breach  of  the 
covenants  of  seisin  and  quiet  enjoyment  will 
not  lie  for  the  eviction  of  a  grantee  from  lands 
taken  possession  of  by  him  under  his  deed, 
when  the  premises  granted  are  described  as  a 
specific  lot  in  a  certain  tract  or  patent,  and  the 
lands  lost  are  not  embraced  in  such  description. 
Tymaaon  V.  BaUty  14  W*end.  671. 

83.  A  covenant  made  by  J.  W.,  as  agent  for 
J.  L.,  will  support  an  action  in  the  name  of  the 
former,  although  he  has  no  interest  id  the  sub- 
ject of  it ;  and  the  declaration  may  allege  the 
damage  to  have  been  sustaine<^  by  J.  W. 
Whedwri^t  v.  Bceri^  2  Hall,  391. 

64.  A  covenant  of  warranty  runs  with  the 
land.'  It  is  intended  for  the  benefit  of,  and  ao» 
cordidgly  an  action*  may  be  sustained  upon  it 
by,  the  assignee  of  the  covenantee  or  his  heirs. 
Wtthxf  V.  Mumfordy  5  Cow.  137.  Gariock  v. 
Chss,  5  Cow.  143,  note  (a). 

85.  A.  grants  to  B.,  who  grants  to  C,  both 
gnm^  being  with  warranty ;  then  C.  is  evicted 
by  a  title  paramount  16  A. 's. title ;  keld^  that  C« 
may  bring  covenant  directly  against  A.,  or  he 
mav  sue  B. ;  who,  on  paying,  £c.,  may  sue  A. ; 
and  so  of  any  successive  number  of  warrantors. 
Ibid, 

86.  A  wananty  of- lands  in  a  deed  in'fee  is 
tho  subject  of  a  personal  action  of  covenant 
against  the  executors  of  the  warrantor ;  and  the 
grantee  is  not  confin^  to  his  voucher  or  t&ar- 
rantia  charts^^  as,  it  s^ems^  he  was  anciently. 
Ti}umsend  v.  Morris^  6  Cow.  123. 

87.  It  is  sufficient,  in  declaring  upon  this 
covenant,  to  aver  generally,  that  the  grantee 
was  evicted  of  a' part  of  the  whole  of  the 
granted  premise:8  by  lawful  right  and  title  of  a 
stranger ;  Without  setting  forth  the  title  or  man- 
ner of  eviction  more  particularly,  especially  on 
general  demurrer,    ihtd. 

88.  The  damages  for  an  cvictbn  of  two 
tenants  in  common,  to  whom  hmas  are  granted 
with  warranty,  are  personal,  and  an  action  will 
he  for  them  by  the  survivor.    Ibid, 

80.  Where  a  tenant  covenants  to  keep  the 
premises  in  repair  during  the  term,  and,  at  the 
expiration  thereof,  yield  them  up  in  like  condi- 
tion, and  he  permits  them  to  go  to  decay,  and 
omits  to  make  necessary  repairs,  the  landlord 
may  bring  his  acUoii  forthwith,  and  is  not  boimd 
to  wdt  aatii  the  expiration  of  the  term.    If  the 
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corenant  wbs  merelir  to  le«Te  the  premises  in 
good  repair,  it  would  be  otherwise.  SehieffeHn 
T.  Cktrfeniery  15  Wend.  400. 


CUSTOM. 

1.  Castom  and  usage  of  trade;  what  is  a 
ffood  eustom  or  usage;  manner  of  proring 
Siem;  for  what  purpose  th^  are  evidence; 
heldy  not  to  sanction  a  penal  offence.  Authori* 
ties  to  these  points  collated.  Oriffin  arguendo. 
Batik  ff  ViiffL  V.  Wagtf^  8  Cow.  719. 

2.  A  custom  of  merchants  must  be  a  mer- 
cantile usage,  so  well  known  and  established  as 
to  form  a  part  of  the  law  merchant ;  otherwise, 
it  is  not  sufficient  as  a  custom,  hiuk  ▼.  Qrirn^ 
§haWf  I  Edw.  140. 


DAMAGES. 

T.  Haw  damages  art  toht  atusttd* 
II.  lAquidated  damagu. 

'    I.  Htno  damaget  are  to  he  onetMtd, 

1.  Debt  on  bond  to  perform  coTenants,  issue, 
and  yerdict  for  plaintjff,.but  no  assigfnment  of 
breaches  nor  assessment  of  damages  by  the'jurj ; 
the  plaintiff  may  afterwards  assign  breaches,  and 
have  his  damages  assessed  upon  a  writ  of  in- 
quiry, under,  the  statute.  (Sees.  36,  ^h.  56,  s.  7, 
I  R.  L.  518.)    Rogers  r.  CoUlnan^  3  Cow.  63. 

S.  In  assumpsit  on  a  note  payable  in  specific 
articles,  the  measure  df  damages  is  the  highest 
market  price lof  those  articles  at  any  tipic. be- 
tween the  note  falling  due  and  the  time  of  trial. 
West  T.  WeidworUi^  3  Cow.  89.  • 

3.  So,  in  trover,  the  damages  are  measured 
by  the  highest  price  intermraiate  the  time  of 
eonyersion  and  trial.    Ibid, 

4.  Where  the  general  money  counts  are 
Joined  with  one  on  a  promissory  note  in  the 
same  declaration,  it  is  erroneous  for  the  clerk 
to  assess  the  damages  without  first  entering  a 
nolle  prosequi  as  to  the  money  counts.  Beard  y. 
Fan  FTtV^,  3  Cow.  335.       . 

5.  In  such  a  case^the  defendant  cannot  com- 
pel the  plaintiff  to  enter  a  noUe  prosequi  »•  and 
It  is  at  his  option  to  assess  damages  by  a  JQryi 
though  his  Claim  be  founded  on  the  note  alone. 
Ibid. 

6.  Nominal  damages  are  not  raren  in  a  judg- 
ment by  default  in  debt.     The  People  v.  Jaailetf. 

4  Cow.  67.    - 

7..  And  so  where  judement  was  for  the  plain- 
tiff by  nil,  dieit  Tor  $250^  the  penalty  of  a 
bond;  held^  that  the  plaintiff  could  not  add 
nominal  damages  to  raise  it  above  §250,  in 
order  to  carry  Supreme  Court  costs.    Ibid, 

8.  In  an  action  on  a  note  for  a  certain  sum  of 
money,  payable  in  specific  articles,  at  a  certain 
price,  the  Talue  of  the  articles,  not  the  sum  ez- 

$ressed,  is  the  measur^  of  damages.  Oledson  t. 
Hnnty,  (Note.  This  case  was  reported  as 
holding  the  ooposite  doctrine  at  5  Cow.  pdg;e 
152,  but  is  explained  and  corrected  at  page  411, 

5  Cow.) 


9.  Where  there  is  a  default  in  the  Tender, 
upon  a  contract  to  sell  and  deliver  chattels,  the 
yendee  to  pay  at  the  time,  the  measure  of  da- 
mages, in  an  action  by.  the  vendee,  is  the  differ 
ence  between  the  oontraet  price  and  the  value 
of  the  chattels  when  they  should  be  delivered 
by  the  contract,  dark  v.  Pirmey^  7  Cow.  681. 
^  10..  But  where  the  price  or  consideration  is 
paid  in  advance,  the  vendee  is.  not  confined,  in 
measuring  his  damages,  to  the  value  of  the 
articles  at  the  time. when  they  should  have 
been  delivered ;  but  may,  if  he  brings  his  suit 
in  S  reasonable  time,  recover  acccrdmg  to  the 
highest  price  at  any  time  between  the  period 
for  delivery  and  the  day  of  trial ;  especially 
where  the  chattels  are  intended  by  the  vendee- 
for  the  purpose  of  trade.  (£.  g,  an  action  on 
a.  n^te  promising  to  deliver,  acknowledging 
value  received.)    J  bid, 

11.  How  it  would  be  if  the  chattels  were 
intended  for  the  private  use  of  the  vendee) 
QusBre*    Ibid, 

12.  .If  the  suit  be  delayed  by  attempts  t4» 
compromise,  semblcj  the  damages  shomd  be 
according;  to  the  value  when  the  suit  is* com* 
menced.    lUd, 

13.  Notice  of  the  assessment  of  damages 
cannot  be  nven  untif  after  default ;  but  such 
notice  would  be  good,  thoufffa. previous  to  the 
entry  of  the  jule  for  interlocutory  Judgtsent. 
Boyd  V.  Seely^  2  Wend.  242r 

14.  In  an  action  of  debt  against  a  sheriff  for 
an  escape,  in  which  an  issue  of  fact  is  joined 
on  a  plea  in  abatement,  a  tarn  quam  clause  is 
not  necessary  to  authorize  the  assessment  of 
damages.    Haight  v.  Holley,  8  Wend.. 258. 

15.  Where  drovers  are  sued  for  the  price  of 
caUle  intrusted  to  them  to  be  taken  to  mirkei 
«nd  soId,'the  jury  will  be  warranted  to  allow 
the  hiffhest  aum  according  to  the  evidence,  the 
defendants  neglecting  to  show  the  prices  for 
which  the  cattle  actually  sold.  Clark  v.  Milkr^ 
4  Wend.  628. 

16.  In  an  action  on  a  note  in  this  form,  ^  For 
value  received,  I  promise  to  pay  A.  B.  $79  50 
on,  &c.,  in  salt,  at  fourteen  shillinffs  per  barrel,'* 
the  sum  specified  in  the  note,  ana  not  the  value 
of  the  salt,  on  tho  day  specified  for  the  pay* 
ment,  is  the  measure  of  "aamages.  Pinttey  v. 
Gleason^  5  Wend.  393, 

17.  In  trover,  a  party  having  the  special  prO' 
periy  in  a  suit  against  the  pneral  owner^  or  one 
claiming  under  htm,  is  enUtled  to  recover  onlv 
the  value  of  the  specjal  interest.  Spoor  v.  Iiii» 
land,  8  Wend.  445. 

18.  Where  the  property  of  a  party  is  sold 
under  illegal  process,  and  the  sum  demanded  is 
raised  by  a  bid  at  the  sale  of  the  property 
made  by  an  agent  of  such  party,  who  puicnases 
for  the  benefit  of  his  principal,  and  pays  for  the 
same  wiUl  the  money  of^  the  principal,  the 
measure  of  damages  in  an  action  of  trespass  in 
such  case  is  the  amount  of  the  bid  snd  the  in^ 
terest  thereof,  and  not  the  value  of  the  property 
sold.*   Baker  v,  FVeefnatiy  9  Wend.  36.  • 

.  Id,  Previous  to>  Ihe  revised  statutes,  a  writ 
of  inquiry  of  damages  was  unauthorized ;  and  a 
judgment  entered  on  an  inqyisition,  assessing 
damfiges,  toas  held  to  be  erroneous.  Pikt  r, 
Gan&lli  9  Wend.  149. 
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SO.  The  measure  of  damages,  "^ftlieTe  a  vendor 
refuses  to  deliver  an  article  of  raercliandiae, 
which  he  has  agreed  to  sell,  and  where  no 
money  has  been  paid  by  the  vendee,  is  the  dif- 
ference between  the  contract  price  and  ihe  value 
of  the  article  at  the  time  whea  it  should  have 
been  delivered.    Dey  v.  Dox^  9  "Wend.  129. 

.21.  Where  a  party  took  a  lease  of  a  .ferry, 
and  covenanted  to  maintain  and  keep  the  same 
in  good  order,  and,  instead  of  doing  so,  diverted 
travellers  from  ^the  usual  landing  to'  another 
landing  owned  liy  himself,  bv  means  whereof  a 
tavern  stand  belonging  to  the  plaintiff,  situate 
OD  the  first  landing,  was  so  reduced  in  business 
as  to  become  tenantless ;  it  was  hdi,  in  an  ac- 
tion by  the  landlord  for  breach  of  covenant,  that 
he  might  assigni,  and  was  entitled  to  recover^  as 
damages,  the  loss  of  rent  of  the  tavern  stand* 
Ihwivd  V.  WiUte^  9  Wend.  335. 

22.  A  statement  of  damages  made  put  by  a 
plaintiff,  with  a  view  to  a  eon^romise,  and 
sent  to  the  defendant,  will  not  bmd  the  plain* 
tiff,,  but  he  may  recover  on  the  trial  of  the  cause 
all  the  damages  which  he  can  show  that  he  has 
Sustained^  Buht  d  aL  v.  RobtrU  13  Wend.' 
413.   '  ,  ■ 

23.  Where  a  complainant  in  a  Court  of 
equity  claims  a  compensation  in  damages  for 
the  non-fulfilment  of  a  contract  which  has  been 
in  part  performed,  the  benefit  received  by  Mm 
from  such  part  performance  will  be  allowed  to 
the  defendant,  in  estimating  the  damages  of  such 
complainant.     Tifylor  v^Bead^  4  Paige,  561. 

24.  The  proper  measure  of  damages  for  the 
breach  of  a  contract  for  the  delivery  of  goods  on 
sale,  to  be  said  for  when  delivered,  and  where 
Dopart  of  the  goods  haye  been  received,  is  thfe 
difference  between  the  contract  price  and  the 
actual  y>ilue  of -such  j^oods  at  the  time  they 
should  have  been 'delivered,  and  the  interest 
upon  such  diffievence.    Ibid, 

25.  Where  particular  articles  of  property  are 
to  be  delivered  within  a  limited  period,  to  be 
^plied  for  specific  purposes,  and  not  for  general 
merchandise,  the  party  who  fails  to- perform  his 
contract  to  deliver  the  articles  ia  bound  to  make, 
sood  the  loss  occs^sioned  by  his  delinquency; 
but  he  is  only  liable  for  direct  damages,  which, 
according-  to  the  nature  of  the  caser,  may  be  pre- 
sumed to  have  -resulted  from  his  failure  to  per- 
Ibrm  the  contract,  and  not  for  teraote  or  specu- 
lative damages.    Iffid. 

ll.  Liquidated  damage$, 

70-  In  an.  action  on  a  written  .promise,  not 
aealed,  to  pay  and  deliver  $360,  or  twelve  cows, 
dec.,  expressed  to  be  for  value  received ;  htld^ 
thai  the  value  of  the  consideraiion,  and  .of  the 
eowa  to  be  delivered,  might  be  inquired  into, 
with  a  vii^w  to  see  whether  the  sum  exprm»ed 
was  intended  by  the  parties  as  a  penalty  or  as 
liquidated  damagea;  and  it  appearing  that  the 
sum  expressed  was  much  beyond  the  value  of 
either;  keldy  that  it  wae  in -nature  of  a  penal  tv ; 
and  that  the  plaintiff  must  be  confined  to  the 
value  of  the  cows  to  be  delivered,  with  interest, 
as  the  measure  of  his  damages.  Speneer  v. 
Tifdm^  5  Cow.  144. 

27  Where  it  is  agreed  on  a  bond,  that  if  a 
party  do  a  partieolar  thia^,  a  atipolattd  aom 


shall  be  paid  by  him,  there  the  sum  stated  may 
be  treated  as  liquidated  damages.  Smiih  v. 
Smiih^  4  Wend.  468. 

28.  Where,  by  the  terms  of  a  coiitract,  a  sum 
certain  is  fixed  upon  as  liquidated  damages  for 
the  nonperformance  of  covenants,  in  case  of 
breach  of  the  covenants,  the  party  failing  is 
liable  to  pay  the  specified  sum.  Knapp  v. 
Miitby,  13  Wend.  587. 

29.  A  purchaser  >vho  haa  entered  into  a  con- 
tract, agreifein^  to  pay  a  specific  sum  of  money 
as  the  price  of  land  to  be  conveyed  to  him,  can- 
not be.relieved  from  the  pavment  thereof  by  the 
tender  of  a  less  sum,  agreea  upon*  in  the  contract 
as  stipulated  damages,- to  be  paid  in  case  of  non- 
performance of  Uie  contract  on  his  part.  Jyret 
V.  Pease  et  oL  12  Wend.  393. 
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I.  When  and  against  tohom  an  action  ef  debi 

will  He, 
II.  Debt  oh  bond. 

III.  Mft  onjudgment* 

IV.  Debt  on  recognisance*^ 

I.  when  and  against  whom  an^  action  of  debt 

will  lie, 

•    "■ 

1.  Debt,  and  not  assumpsit^  is  the  proper  form 
of  action  for  the  recovery  of  money  from  a  stake- 
holder of  a  bet  on  a  trotting  match.  M^Kcon  v* 
Caherty,  3  Wend.  494.        / 

^.  The  action  may  be  maintained,  although 
the  plaintiff  in  fact  aoted  as  the  agent  of  others 
in  making  the  bet.    Ibid, 

3.  An  action-  of  debt  fo(  an  escape,  against  a 
sheriff,  lies  only  where  the*  escape  is  from  im- 
prisonment on  an  execution  issued  from  a  Court 
of  record.     Brown  v.  Genung^  l^Wend*  115. 

4.  Debt  is  the  proper  form  of  action  affainst 
a  stockholder  of  a  joint  companv,  by  the  charter 
of  whieh  stockholdei^  are  liable  in  their  indir 
vidual  capacities  for  the  payment  of  debts  codp 
traeted  by  the  company,  to  the  nominal  amount 
of  stock  held  by  tbem  respectively.    Simonson 

V.  I^ncer^  L5  Wend.  548. 

5.  The  d^laration  in  such  case  may  be  on  a 
general  indebitatus  count,  although  the  debt  of 
toe  company  arose  undet  a  special  contract. 
Ibid, 

fi,'  An  action  of  debt  for  the  recovery  of  rent, 
founded  on  a  lease^  will  lie  in  favour  of  the  les- 
sor, notwithstanding  the  lease  may  have  expired. 
Norton  v.  Fti/tef,  1  Hall,  384. 

7.  The  assigneeof  a  lease  who  enters  upon  and 
occupies  the  demised  premises  is  liable  for  the 
rent  in  like  manner  with  the  assiffnor.  In  declar* 
in^r  against  him,  he  may  be  desorioed  as  assignee 
in  general  tenns ;  and  the  manner  which  the  as- 
sigment  was  made  need  not  be  set  forth.  But 
the  assignee  cannot  be  made  answerable,  by  the 
action  of  debt,  for  the  rent  of  any  part  of  the 
premises  demised,  except  that  which  has  been 
possessed  and  enjoyed  by  himself;  and  the  rent 
in  such  cases  may  be  apportioned,  the  action 
being  founded  oft  the  vnyity  of  estate  merely, 
and  not  on  the  privity  ef  coatiact.    Ibid* 
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8.  The  plaintiiTs  demised  certain  premises 
for  a  term  of  years  to  one  F.  L.  Vultee.  The 
lessee,  a  sliori  time  before  the  expiration  of  the 
term,  died,  and  the  defendant  (his  widow)  took 
out  letters  of  administration  upon  his  estate,  and 
continued  in  possession  of  a  part  of  the  premises 
until  the  lease  expired:  an  action  of  debt  being 
brought  against  her  for  all  the  rent  which  was 
in  arrear  at  the  time  of  the  expiration  of  the 
lease ;  it  was  held,  that  she  was  only  liable  in 
this  action  for  the  rent  of  stich  parts  of  the  pre- 
mises as  had  been'  occupied  by  lier  afler  her 
husband's  death.    IhicL 

II.  Dthi  on  htmd. 

9.  An  action  on  a  bond  given  by  a  putative 
father  and  his  sureties  to  the  overseers  of  the 
poor,  to  indemnify  a  town  a^inst  the  mainte- 
nance of  a  bastard  child,  wilt  not  lie,  unless  the 
overseers  show  that  they  have  been  damnified 
by  an  actual  payment  of  money,  or  other  dis- 
bursement in  support  of  the  child*  Donely,  v. 
J2orAfeM>r,  4  Cow.  S5d. 

10.  A  mere  liability  to  maintain  the  child  is 
not  sufficient.    Ibid, 

1 1  •  The  dismissal  of  an  appeal  in  the  Common 
Pleas,  on  the  ground  of  variance  between  the 
Jud^ent  reci^  iit  the  appeal  b<fnd  and  the 
justice's  return,  veill  not  support  an  action  on 
ttie  appeal  bond  for  the  breach  of  the  condition 
that  the  appeal  shall  be  prosecuted  with  due 
diligence.  Beaeky »' Springer et'aL  4 Wend. 519. 

19.  An  action  on  a  bastardy  bond,  given  to 
A.  atid  F.  as  overseers  of  1})e  poor  of  a  certain 
town,  must  be  brought  in  the  names  t>f  the  over- 
seers inoffice  at  4he  tinte  of  the  coiAmencement 
of  the  suit.  Jirmine  ▼.  Spencer  et  ai,.  4  Wend. 
406. 

13.  The  omission  of  ihe  eoim>troller  for  eight 
years  to  prosecute  thd  bond  of  a'comihissioner 
of  loans,  forfeited  by  ^e  nonpayment  of  interest, 
constitutes  no  def)»ice  to  the  surety,  although 
for  three  years  subsequent  to  the  default  die 
principal  was  Solvent,  and  able  to  pay,  and  at 
the  time  of  the  commencement  of  tn^  suit  was 
insolvent,  and  unable*  to  indemnify  his  surety. 
The  People  r,  Ihueell  et  a/.  4  Wend.  570. 

14.  If  an  action  on  ajudgnient  against  s^e- 
ral,  the  imprisonment  of  one  of  the  defendants 
On  an  execution  issued  on  such' jtidgment,  ia  as 
to  him  a  satisfdCtldn  jof  the  deht  so  long  as  it 
eontinnes,  and  a  defence  $Lgainst  any  ulterior 
proceedings  so  far  as  he  is  concerned  ;  and  is 
fatal  to  a  Joint  action  against  all  the  defendants. 
(^apman  v..  Hatt  ttnd  mhere,  1 1  W.end.  41. 

16.  Although  the  fibligee  of  a  bond,  the  pe- 
nalty of  which  exceeds  $50,  may  bring  an  aetion 
of  covenant  in  %  Justice's  Court,  to  enforce  the 
condition,  where  the  sums  sipecified  in  the  con- 
dition, or  the  damages  claimed  for  breach  thereof,- 
do  not  exceed  $50;  still  he  is  not  bound'  to  do 
so ;  but  may' bring  an  action  of  debt  on  the  pe- 
nalty in  a  Court  of  record,  and  recover  costs. 
LetotMY.  Spencer,  IQW^end.  139. 

III.  JDeht  tm  judgment,  ... 

16.  A  suit  cannot  W  mafntained  here  on  -a 
Judgment  obtained  in  a  Justice^  Court  in  a 
sister  State,  nnless  the  statute  prgamzing  Such 
Court  bo  shown ;  if,  on  the  statute  being  proved, 


it  appear  thst  the.  subject-matter  of  the  suit  was 
within  the  jurisdiction  of  the  Court,  and  that 
the  proceedings  were  had  in  conformity  to  the 
statute,  the  Judgment  will  be  entitled  to  full 
faith  and  credit.  Thomas  v.  Mobinaon,  3  Wend. 
267. 

17.  An  action,  of  debt  in  this  Court  will  \m 
upon  a  judgment  obtained  in  the  Marine  Court. 
And  where  the  declaration  alleged,  that  the 
plaintiff  ^^'Ittiedhia  certain plainC^ in  the  Marine 
Court,  a^inst  the  defendant^  for  a  cause  of  ac- 
tion arising  within  its  Jurisdiction,  and  such 
proceedings  were  had,  that  a  Judgment  was  ob- 
tained, &c.,  a  demurrer  to.  it  for  want  of  juris- 
dictidn,  lis  manifested  bv  the  pleadings  iros  held 
to  be  not  well  taken*  Bennett  v.  Moody,  2'HaIl^ 
471.  . 

18.  Debt  lies  on  a  judgment  against  two  joint 
debtors,  though  one  was  not  arrested,  and  did 
not  appear  in  the  original  action ;  and  it  is  suf- 
ficient, in  answer  to  a  plea  of  the  one  who  was 
not  arrested,  that  the  debt  for  which  that  actios 
was  brought  was  the  sole  debt  of  the  other  de- 
fendant, to  prove  the  sole  admission  of  the  for- 
mer'that  the  debt  was  joint;  T\)wnaend  v.  Car^ 
man^  G  Cow.  695. 

IV.  Ddi  on  recogmsaneei 

19.  A  license  or  permission  by  a  plaintiff  to  a 
defendant  to  depart  from  this  State,  and  an  agree- 
ment that  all  proceedings  on  the  -  jadgmei^t 
against  him  shall  be  stayed  until  his  return, 
may  be  plead  in  bar  to  an  action  against  the  bail 
on  the  recognisance^  Niblo  v.  Clar%,3  Wend.  24. 

20.  In  an  action  of  debt  on  recognisanee  of 
baif,  a  variance  of  six  cents  in  the  amount  of 
the  Judgment  against' the' principal  between  tho 
declaration  and  the  record  produced,  is  iatal  on  a 
plea  of  nul  iiel  record.  BiWna  v.  iVo2tm,'4 
Wend.  207%  ' 

21.  A  recognisance  that  a  pufntire  father -of  « 
bastard  child  ahall  appear  at  the  General  Ses- 
sions, and  abide  such  order  as  shidl  be  niiBde  for 
the  relief  of  the  town  in  which  the  child  was. 
hom«  remaina  inforee,  notwithstanding  that,' 
sobset^uent  to  the  time  of  th^  entering  into  the 
recognisance^  the  distinction  between  tovm  and 
cottfffy  poor  is  abolished,  and  the  child  by  means 
thereof  becomes  a  cottnty  chargie,  instead  of  a 
town  charge ;  the  suit  on  the  recognisance. l>eing 
considered  as  prosecuted  for  the  benefit  of  the 
county.    The  People  v.  Haddoek^  12  Wen^.  475. 

22.  In  an  action  of  debt  on  such  recbgnisanoe, 
where  it  is  averred  iA  tlie  declaration  that  the 
party  iftrf  not  appear,  and'the'defendanVpl^eda 
non  est  factum,  it  is  liot  cause  of  nofttuit  that  it 
is  omitted  X0  be  shown  on  the  trial  that.the  d^ 
fault  of  the  party  was  entered  of  record,  or  that 
the  Getferal  Sessions  had  directed  the  clerk  of 
the  cou  nty  to  -prosecute-the  rect)gnitonce.   thid* 


DEED. 

I.  Obriifderatian  ef  a  died.' 
II.  What  pa8H9  »y  a  deed^  atid  what  alate 
veets  in  the  grantee^  andJkertin  eftXedd' 
eeription  tf  lands  granted, 
III»  Sxteption  or  r^MStpatton  in  a  deed* 


DEED. 


871 


IV.  DaU  tf  a  deed,  exeeudont  and  detttery. 
V.  How  to  be  coruirued. 

\I.  Megiafryffd€edM,'{»)Aeknowledgfnent.pro'f, 

and  rtgiiiermg:  (b)  PriorVy  ffconwyance. 

Til.  When  a  deed  ia  taUd,  and  for  what  U  mcy  be 

avovtedif 
VIII.  CaneeWng  «  deed. 

I.  ConaideraHan  (f  a  deed, 

I.  A  pecuniary  consideration  ii  eMenttal  to  give  ef* 
ftct  to  a  conveymee  &f  lands,  as  a  bargain  and  sale. 
A  GonTCsrance,  expreawd  to  be  in  oo&siaeiatlon  of  tbe 
fotore  performance  of  certain  cOhditions,  thouf^h  one 
of  tiiein  be  to  pay  money,  ianot  valid  as  a  bargain  and 
■ale.    Jaek»on  v.  Dtlaneey,  4  Cow.  427. 

12.  When  a  deed  states  a  tonsideration,  and  does 
iiot  say,  for  other  ^nsidermtioDs,  none  other  toap  the 
one  expreMed  can  be  aho^n.    itid. 

3*.  A  pecuniary  consideration  is  necessary  to  sop- 
porta  deed  of  bargain  and  sale ;  hot  thi»  is  not  confined 
to  money  alone.    JaekMon  v.  Pike,  9  Cow.  69. 

^.  Tne  rule  is  atisfled  by  a  deed  of  a  lot  for  a 
Court-house,  expressed  to  be  as  well  in  considriatfon 
of  accommodating  the  grantees  with  a  site  for  a  Court- 
iMNise  and  Wdl,  as  for  increasing  the  value  of  the  grant- 
or's adkrimng  land.    Ibid, 

3.  The  support  of  the  gospel  is  a  aufficient 

eonsideration  to  reader  valid  a  release.  i2e- 
f armed  Dutch  Church  y.  Feeder^  ji  Wend.  494^^ 
•  4.  A  deed  inter  partes  is  an  instrument  com- 
jnencing  thus;  This  deed,  &c.  between  A.  of 
the  one  part,  and  B.  of  the  other  pact.  Spencer 
T.iVei^lO  Wend.  91. 

II.  What  pauee  by  a  deed,  and  what  eetate  vests 
in  the  grantae^  and  herein  ff  (he  description  tf 
lands  granted^ 

5.  It  is  a  general  rule  in  the  lined  of  descrip- 
tioQ  contained  in  a  deed  of  conveyaace,  that 
what  is  most  material  and  certain  shall  control 
that  which  is  less  so.  Thus  a  river  or  known 
stream,  a  spring  or  even  a  marked  tree,  shall  con- 
trol both  course  and  distance.  Jackson  v.  Camp^ 
1  Cow.  605. 

6.  A  grant  of  a  river,  eo  nomine,  will  not  pass 
the  soil  of  the  river,  or  an  island  within  it. 
Jackson  v.  HaUtead,  5  Cow.  216. 

7.  In  the  descriptiofl  of  land  by  a  conveyance, 
any  permanent  object  fixed  upon  bj  the  parties 
controls' the  distance;  and  a  clearmg  is  a  pef- 
manent  object  within  the  rule.  Jackson  v.  Wid- 
ger,  7  Cow.  733.  S.  P.  Jaehson  v.  Ives,  6  Cow. 
661. 

8.  A  deed  of  a  thipg  passes  the  incident  as 
well  as  the  principal,  tnough  the  latter  only  be 
mentioned;  and  this  effect  cannot  be  avoided 
without  a  reservation  in  the  deed,  or  at  least  by 
an  instrument  contemporaneous  with,  and  there- 
fore making  ^  part  of  the  deed; 'and  this  rule  is 
the  same  at  law  as  in  equity.  Patterson  v.  Hull, 
6  Cow..  747. 

9.  Whore  a  patent  or  grant  conveys  a  tract 
of  land  by  metes  and  bounds,  the  land  under 
water  as  well  as  other  land  will,  pass,  if  tlie 
land  under  water  lies  within  the  bounds  of  tbe 
grant,    Rogers  v,  Jones,  1  Wend«  237. 

10.  A  conveyance  of  land  (on  which  there  is 
a  mill)  with  the  appurtenances  will  pass  tbe 
water-right  which  tne  grantor  held  under  a  lease 
for  years,  and  the  grantee  will  become  chargea- 
ble with  rent  as  assignee  of  the  interest  eonvey- 
td  by  the  lease,  Protfost  v.  Calder,  2  Wend.  517. 

I I.  Where  a  party  owning  the  bed  of  a  streaiUi 
and  also  the  land  adjoining  one  side  of  the 
stream,  conveys  to  the  owner  of  the  opposite 
shore  tbe  land  under  water  to  the  middle  of  the 


stream,  reserving  a  right  to  butt  a  dam  on  both 
shores  of  the  stream,  and  covenanting  to  allow 
the  ^ntee  to  do  the  same ;  it  was  held,  that  the 
parties  were  entitled  to  an  equal  participation 
in  the  use  of  the  water.  Case  et  al,  v.  Haigh^ 
et  aL  3  Wend,  632. 

12.  Where  one,  who  hafi  quit-claimed  his  in- 
terest in  lands  in  which,  at  the  time  of  the 
quitpclaim^  he  had  no'  title,  Bubsequei\tly  ao- 

3uires  a  title,  it  docs  not  enure  to  his  grantee. 
ackson  v.  Peck,  4  Wend.  300.    S.  P.  Jackson 
V.  Winslow,  9  Cow.  13. 

13.  Where  two  tracts  of  land  were  laid  out 
in  a  parallelogram  form,  each  bein^  eight  miles 
long  and  six  miles  wide,  containmg  together 
67,438  acres,  and  distinguished  as  townships 
No.  3  and  No.  4,  and  a  deed  was  subsequently 
executed  by  the  proprietor  of  those  townships, 
conveying  two  tracts  of  land,  described  as  town- 
ships No.  3  and  No.  4,  ^*  to  be  six  miles,  square, 
ana  containing  23,040  acres  each,  and  no  more;** 
it  was  held,  that  the  deed  shpuld  be  so  construed 
as  to  carry  into  effect  the  manifest  intention  of 
the  parties,  that  the  township  should  be  resur- 
veyed,  and  a  correction  made  of  the  boundaries, 
80  as  to  reduce  each  township  to  six  miles 
square  and  to  the  contents  specined  in  tiie  deed ; 
that  the  grantees  had  a  right  of  election  to  place 
their  grant  in  a  square  form  .in  any  part  of  the 
two  townships  as  surveyed  at  the  date  of  the 
deed.     Moore  v.  Jackson,  4  Wend.  58. 

14.  Where  demised  premiss  were  described 
in  ai>  indenti\re  of  lease  oy  the  number  of  the  lot, 
and  also  by  metes  and  bounds,  and  the  metes  and 
bounds  applied  to  a  different  lot  fronr  that  de- 
scribed by  Its  number,  and  the  tenant  entered  into 
possessiop  of  the  lot  as  described  by  its  num- 
ber, and  continued  such  possession  for  thirty-six 
yeard ;  it  was  held,  that  such  possession  was  evi- 
dence of  a  mistake  in  the  latter  part  of  the  d^ 
scription,  and  that  the  lease  was  good  and  opera- 
tive On  the  lot  on  which  the  tenant  had  entered, 
though  it  contained  less  land  than  the  descriptioli 
in  the  lease  required.  lAish  v»  Druse,  4  Wend.3 1 3. 

15.  Where  .a  grant  is  made  to  individuals  for 
the  use  of  a  church,  which  at  the  time  of  the 
grant  is  not  incorporated  as  such,  the  persons  to 
whom  the  grant  is  made  stand  seised  to  the  use, 
and  if  the  church  should  afterwards  acquire  a 
legal  capacity  to  take  aod  hold  real  estate,  the 
statute  will  execute  the  possession  to  the  use, 
and  the  estate  will  vest.  Re/ortned  Dutch  Church 
V.  Feeder,  4  Wend.  494. 

16.  A  known  and  well  ascertained  place  of 
beginning  groverns  in  the  location  of  a^grant  or 
patent..   Jackson  v.  Wendell^  5  W*end.  142. 

17.  The  right  to  overflow  adjoining  premises 
of  a  grantor  to  the  extent  necessary  to  the  pro- 
fitable employment  qf  a  water  privilege  con- 
vey ed^  in  the  manner  in  which  it  existed  and 
had  been  used  previously  to  the  grant,  passes  to 
the  grantee  aa  neceesfarily  appurtenant  to  the 
premises  conveyed.  Oakley  et  al,  v,  Stanley,  5 
Wend.  523. 

18.  The  acts  and  declarations  of  parties,  aa 
to  the  loeatitm  cf  land,  mav  control  the  courses 
and  distaneee  In  their  deeds;  and  to  give  oper»- 
tlob  to  such  acts  and  declarations,  it  Is  not  ne- 
cessary that  their  efl^t  should  be  known  to  thq 
parties,    Ho^kw^l  T«  4dam»^  6  Wend.  467. 
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19.  Acquie$U7ict  in  an  erroneous  location  for 
a  great  length  of  lime  {e.  g,  eighteen  yeard)  id 
conclusive  upon  a  party  making  or  acquiescing 
in  such  location.  .  Ibid, 

20.  Evidence  of  the  possessions  of  settlers  on 
adjacent  tracts  in  reference  to  zdivinon  Kne^  at' 
tempted  to  be  shown  as  recopiised  by  ope  of 
tlie  parties  in  a  suitt  Id  admissible.    Ibid* 

31.  WHere  a  division  line  between  adjoining 
tracts  exists  at  its  two  extremities,  and  for  the 
principal  part  of  the  distance  b^tw'^n  the  two 
tracts,  and  as  such  is  recognised  by  the  parties, 
it  will  be  considered  tL-eorUinuout  Tine,  although 
on  a  portion  of  the  distance  there  is  no  improve- 
ment or  division  fence.    Ibid, 

2*3.  'Where  one  of  the  lines  of  a  lot  waci  de- 
scribed as  running  in  a  particular  direction'  a 
certain  number  of  chains  and  links,  to  a  stake 
and  stones  standing  in  the  northwest  comer  of 
the  east  moiety  or  lot  So.  8,  and  neither  the 
stake  and  stones,  nor  the  place  where  they 
originally  were,  could  be  ascertained ;  held^  that 
the  next  most  certain  cal\,  in  the  deed,  was  for 
the  northwest  comer  of  the  east  moiety  of  lot 
No.  8 ;  which  call  mufl(t  prevail  over  the  dis- 
tances described  in  the  deed,  if  they  did  not 
agree.     Cudnty  v.  Earley,  4  Paigey  209. 

in.  ExetjAion  or  reservation  in  a  deed. 

23.  An  exception  in  a  grant  of  lands  in 'these 
words,  *'  excepting  and  reserving  out  of  the  said 
piece  of  land  so  much  as  is  necessary  for  the 
use  of  a  grist  mill  on  the  east  side  of  the  road 
at  the  west  end  of  ^e  saw  n^ill  dam,'*  is  a 
good  exception;  bu|  until  the  grantor  or  his 
assigns  exercise  the  right  reserved,  and  build 
the  mill,  it  is  inoperative,  and  the  whole  pre- 
mises vest  in  the  grantee^  who  may  maintain 
trespass  against  a  stranger,  or  even  against  the 
grantor  or  his  assigns,  for  an  entry  on  the  land 
for  any  purpose  other  than  that  specified  in  the 
reservation.    Dygert  v,  MaiUtewe,  11  Wend.  35. 

IV.  Date  of  a  deed,  exeeulion,- and  delivery, 

24.  It  is  essential  to  the  talidity  of  a  deed 
that  it  should  be  delivered  and  accepted.  Jack' 
«(m  v.iltc^rcif,  6  Cow.  <617. 

25.  But  the  fact  of  non-acceptance  cannot  b6 
shown  by  the  written  declaration  of  thi^  grantee; 
especihlfv  where  third  peraon.e  are  interested  in 
maintaining  or  defeating  the  deed« ,  It  must  be 
proved,  like  any  other  Tact,  by  competent  wit- 
nesses under  oath.    Ibid. 

26.  A  deed  requiring^  the  approbation  of  a 
third  person  to  render  it  valid,  althougrh  ei^ 
cuted  oefore,  becomes  operative  from  the  time 
that  such  approbation  is  in  fact^ven.  Jackaon 
V.  milj  5  Wend.  532. 

27.  Where  four  promissory  noted,  and  a  re- 
lease of  dower  as  the  consideration  of  the  notes, 
were  executed,  and  the  whole  delivered  as 
escrows,  to  take  effect  on  delivery  of  possession 
of  the  premises,  in  which  dower  was  released, 
by  a  certain  day ;  and  the  widow  died  before 
that  day,  without  having  delivered  possession ; 
it  was  held,  that  the  notes  were  inoperative, 
having  been  given  upon  a  condition  which  was 
never  performed.  Jrtcher  v.  WhaUn,  I  Wend. 
#79. 

SB.  Where  a  deed  of  lands  was  delivered  ai  | 


an  eseroio,  and  an  absolute  delivery  subsequently 
made,  but  previpas  to  the  second  delivery  a 
judgment. was  obtained  against  the  grantor, 
under  which  the  lands  were  sold ;  it  was  keld^ 
that  the  purchaser  under  the  judgment  'was 
entitled  to  the  land.  Jackson  v.  Jiowlandf  6 
Wend.  666. 

29.  A  d^ed  delivered  as  an  escrow  does  not 
take  effect  antil  the  condition  is  performed, 
except  where  the"  operation  of  the  conveyanee 
would  bd  absolutely  defeated  unless  the  first 
deliv^^  should  be-  permitted  to^  have  effect,  aa 
in  the  case  of  the  oea^*of  the  grantor  before 
condition  performed.    Ibid, 

30.  Where  a  note  was  given  as  a  coDsideni- 
tion  for  a  deed  of  real  estate,  and  both  papers 
were  deposited  by  the  parties  with  a  third  per- 
son, witn  directions  to  keep  them  juntil  both' 
partiea  should  agree  to  have  them  exchanged ; 
it  was  held,  that  such  transactibn  did  net  noiH 
stitute  an  absolute  delivery  Of  the  deed,  so  as 
to  enable  the  grantor  to  maintain  a  suit  upon 
the  note.*    Ckarl  v.  Gifford,  10  Wend.  310. 

31.  It  is  not  necessary  that  the  term  escrow 
should  be  used  when  an  instmment  is  delivered 
to  a  third  person,  to  prevent  its  taking  immedi- 
ate effect ;  that  term  evinces  more'  clearly  than 
any  other  the  actual  intention  of  the  partiies  | 
but  vf  here  .such  intention  is  indicated  in-  any 
other  manner,  effeeV  will  be  given  to  it,  unless 
t}ie  technieal  or  leg^  phraseoToey  employed  by 
Uie  parties  renders  it  impractieable.    Ibid, 

32.  WheUier  the  delivery  of  a  deed  is  abso- 
lute or  conditional,  and  what  were  the  actual 
intentions  of  the  parties,  are  questions  offset, 
to  be  settled  by  a  jury,  where  the  evidence 
ieaves  any  doubt  upon  the  subjecL    Ibid, 

33.  Although  aojudged  cases  seem  to  con- 
sider a  declaration  by  the  grantor,  when  ho 
executes  the  instrument  ordelivers  it  to  a  third 
person,  that  he  delivers  it  as  his  deed,  as 
strongly  indicatingr  zn  intention  that  it  shall 
take  immediate  effect,  nevertheless  such  a  de* 
claration  is  but  matter  of  evidence,  to  be  weigh- 
ed in  connexion  with  the  other  circumstances 
of  the  case,  to  determine  the  real  character  of 
the  transaction.    Ibid,  % 

34.  A  deed  for  land  takes  effect  onlv^m  its 
delivery;  although  signed, sealed,  and  acknow- 
ledged, if  it  be  not  actually  delivered  by  the 
grantor  durinr  bis  life^  nothing  passes-  by  it. 
Jackson  y,Leek,  12  V^enA,  105. 

35.  Delivery  is  essential  to  the  validity  of  a 
d^i  but  the  delivery  need  not  be  to  tlie  mntee 
in  persoiv;  it  is  enou^  if  the  deed  be  dMiVered 
to  a  third  •  person  Jor  the  use  cf  tht  grantee. 
Churchy.  Gthnan,  15  Wend,  656. 

36.  If  the  delivery  to  the  third  person  be 
absolute,  tlie  grantor  not  reserving  any  futt^re 
control  over  the  deed,  the  estate  passed,  the  asaent 
of  the  grantee  to  accept  |he  conveyance  being 
presumed  from  the  fact  t^ait  the  conveyance  is 
beneficial  to  him.    Hfid, 

37.  Where  a. party  is  entitled  to  a  deed  of 
lands,  upon 'the  payment  of  a  specific  sum,  and 
a  stranger,  without  his  knowledge,  makes  the 
payment,  procures  the  deed  to  .be  executed,  and 
takes  it  into  his  possession ;  yrhcther  it  can  b^ 
adjudged  in  Such  case,  that  there  has  been  such 
a  delivery  of  the  deed  as  to  pass  the  titls  to 
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the  grantee  1    Qu&re,    Sajfte  T.  Tbwniend^  15 
Wend.  m?. 

88.  It  18  essential  to  an  eseroto,  that  it  be  de- 
livered to  a  third  per^n,  te  be  delivered  to  the 
obligee  or  gfrantee  upon  the  happening  of  soflle 
event,  6r  &e  peiformanee  of  some  condition. 
Jttmea  t.  Vanderheydfffif  I  Psiige,  385.     - 

39.  Where  a  bond  and  mortgage  and  deed 
were  delivered  to  a  third  person^  to  be  kept  by 
htm  during  the  pleasure  of  the  partte^^  and 
subject  to  their  further  order;  kdd^  that  the 
papers  were  not  eaerowBf  and  that  he  was  «  mere 
deposHary.    Ibid* 

40.  Where  a  deed  was  delivered  as  an  eaerour, 
lobe  delivered  to  the  grantee. upon  the  pay* 
ment  of  a  dum  of  money  due  from*  him  to  tne 
grantor,  after  the  death  of  the  latter,  setded 
with  the  grantee,  and  delivered  the  deed  to  him, 
which  vras,  thereupon,  duly  recorded ;  it  vmu 
hM^  to  b^  a  valid  delivery  as  to  such  hein 
KeinUd  v.  Jvery,  4  Paige,  9.  *    ' 

v.  Haw  to  be  etmaimetL 

41.  The  words  Hhas  hargaitied  and  spld,**  in 
a  conveyance  sealed,'  are  operative  to  pass  an 
estate  for  life.  JCstcAwm,  ex  dem.  Mutfky^  y. 
Van  Iloeaen^i^  Cow.  335. 

4d.  Tenant  for  life,  unless  lestrained  by  con- 
difion,  jmay  alien  hia  whole  estate  or  any  less 
estate.    jiitL 

43.  If  layids  are  conveyed  Ux  a  natural  per- 
son without  words. of  limitation,  an.  estate  for 
the  life  of  the  grantee  passes,  unless  the  grantor 
be  tenant  for  his  own  life  only.  .  Then  only 
an  estate  for  the  life  of  the  grantor  passes. 
Ihid. 

4^.  If  a  tisnant  for  years  contey,  without  limi- 
tation^  his  whole  estate  passes.  .  IbiiL 

45.  A  deed  cannot  operate  as  a  covenant  to 
stand  seised,  unless  the  consideration  of  blood 
ormarriage  be  expressed  on  its  &C8..  Jaekaon 
T.  Jkkmeejf^  4  Cow.  427. 

.46.  A  grant  of  land  as  abutting  in  the  rear 
upon  a  certajn  street  which  tiras  merely  laid 
down  as  such  upon  a  map,  but  not  actually 
opened,  the.land  being  accessible  by  a  street  in 
fiont,  is  not  an  impfied  grant  of  way  in  the 
supposed  street  in  the  rear;  nor^s  it  an  implied 
covenant  to  open  the  street  in  Ihe  rear,  due  tf 
Mercer  Street,  4  Cow.  642. 

47.  A  quiv^laim  deed,  or  deed  without  war- 
ranty, by  one  having  no  title  at  the  time,  will 
hot  operate  to  carry  a  title  subsequently  acquired 
by  the  grantor*  Otherwise  of  a  deed  with  war- 
linty.  Jiaekeoh  v.  PFtmlow^  9  Cow.  13.  S.  P. 
Jaemon  v.  Hubbte^  1  Cow.  613.     . 

48.  Where  one  sells  his  crpn  by  parol,  and 
afterwards  conveys  the  land,  tnis  conveyance 
will  not  carry  the.  Utli^  to  (he  crop.  Jtuttin  y. 
$awyer,  9  Qow.  39. 

49.  In  the  construction  of  a  deed,  it  is  a  well 
settled  lufe  of  law^.to  lean  ajpiinst  that  interpre- 
tation which  creates  a  forfeitare,'if  admissible 
from  the  words  of  the  instnuiKent.  But  its  gram* 
matleal  sense  is  not  to  be  adhered  to,  where  a 
contrary  intent  is  api>arent.  Thus, "  and**  may 
l>e  read  ^^  or**  if  .the  c^neral  intent  of  a  deed  r^ 
quire  it..   Jaekmm  v.  Tbopin^^  1  Wend.  388. 

60.wOn  a^  covenant  tnat  %  jg;rantor  may  en^r 
for  a  condition  broken,  his  heiTy  after  the  death 
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of  his  ancester,  may,  although  not  expressly 
named,  avail  himself  of  the  covenant.    Ibid. 

51.  A  deed  by  a  tenant  by  the  courtesy  passes 
only  a  life  estate,  althougn  purporting  to  con- 
vey a  fee,  when  the  form  of  conveyance  used  by 
him  carries  pnly  such  estate  as  he  had.  Jack' 
eon  V.  Maneuie  et  ah    2  Wend.  357. 

52.  Where  a  deed  of  a  tract  of  land  to  three 
grantees,  reciting  a  will-  devising  the  same  land 
to  one  of  the  g^ranteed  during  widowhood,  and 
the  remainder  in  fee  to  the  others,  declares  its 
object  to  be  to  carr^  into  effect  the*  intention  of 
the  testetor,  and  then  grants  the  premises  to  the 
three  persons  in  iee^^ habendum  to  them,  their 
heirs,  ^nd  assigns,  in  the  manner  mentioned  in 
the  said  will,'*  ^c  habendura  is  not  inconsistent 
with,  and  will  control  the  premises.  Jadaon 
V.  Ireland,  3  Wend.  99. 

53.  Where  a  mother  conveyed  a  houi>e  and 
lot  to  two  sons  in  fee,^nd  took  back  an  instru- 
ment in  writing  of  the  same  date,  executed  by 
one  of  the  grantees  un4er  seal,  declaring  the  in- 
tention of  the  Jiarties  to  be,  that  the  grantor 
should  hold  ana  enjoy  the  property,  and  receive 
the  rente  and  profite  thereof  during  her  natural 
life,  and  covenanting  to  abide  by  such  agree- 
ment ;  t7  woe  held,  that  jthe  deed  and  the  instru- 
ment were  parts  of  the  same  contract,  and  that 
the  grantor  had  an  estete  for  life  in  the  premises. 
Jaekeon  v.  J^ Kenny,  3  Wend.  2331 

54.  The  deed,  being  founded  on  a  pecuniary 
cohsideratidn,  mi^t  take  effect  infuturo ;  and 
the  defeasance  being  a  part  of  the  <leed,  and  not 
a  distinct  instrument,  the  deed  was  valid  and 
effectual  as  a  covenant  to  stend  seized  to  uses. 
The  instrument  alsq  mi^ht  operate  by  way  ot 
exception  onreserration  in  favour  of  the  grantor. 
Ibid. 

55i  Although  the  quantitjj^  of  interest,  or  the 
kind  or  nature  of  the  estate  intended  to  be  grant- 
ed, is  no^.  specified,  an  estate  for  years  will  be 
deemed  to  be  granted^  i&  from  the  whole  instru- 
ment taken  together,  it  is  manifest  that  such  was 
the  intent  of  the  parties.  Barney  v.  keith*  4 
Wend.  503.  '  . 

56.  The  legal,  effect  of  a  covenant  to  sell  cer- 
tain lands  is,  that  the  covenantor  shall  by  deed 
convey  them  to  the  covenantee ;  and,  in  averring 
performance  of  such  a  covenant,  the  covenantor 
should  estate  that  he  conveyed  the  lands,  and 
should  set  forth  in  general  terms  the  nature  of 
t^e  conveyance.-  Thoma*  v.  Van  Neu  et  aim 
i  Wend.  549. 

57.  A  deed  executed  by  husband  and  wife, 
convey insr  lands  belonging  to  the  wife,  but  not 
acknowledged  by  her  pursuant  to  the  statute,  the 
consideration  ^money  having  been  paid  by  the 
grantee,  is  not  suph  an  agreement  to  convey  as 
will  be  enforced  against  the  heirs  at  law  of  the 
feme,  by  a  .decree-  for  specific  perfpnnance. 
Atdriin  v.  DweUy,  6  Wend.  9.  < 

.58.  Where  a  deed  granted  six  hundred  acres 
of  land  to  be  aurveyed  or  taken  o§  a  large  tract, 
and  by  the  terms  of  an  instrument  referred  to  in 
the  deed,  the  tract  was  to  be  divided  into  lote 
of  one  hundred  acres  each,  and  an  eUeiionoi 
lote  was  given  to  the  grantees,  which  they  sub- 
sequently made ;  ii  ^va$  heJd,  that  though  by  the 
deed  the  granteea  became  tenant  in  common  with 
the  owners  of  the  tract,  the  election^  followed  up 
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by  poMessioB,  operated  88  a  parol  partition. 
Jackson  ▼.  Livingston^  7  Wend.  186. 

59.  In  a  tovenant  of  luarraniy^  in  a  deed  of 
lands,  where  tlie  grantor  covenants  to  warrant 
the  premises  aeainst  himself,  his  heirs,  &c.,  and 
against  all  and  every  other  person  or  persons 
claiming  or  to  claini  the  said  nremises,  o'r  any 
part  thereof^ /rem  and  under  htm  the  said  party 
of  the  second  pari;  the  words  ^  said  party  rf' 
the  second  part  will'  be  rejeeled  as  repugnant. 
Sanders  t.  B^tts^  7  Wend.  S67.      * 

60.  Where  A.,  by  a  deed  poll,  **  in  considera- 
tion of  the  perforriiances  hereinafter  mentioned, -^ 
^;ranted  all  his  estate,  real  and  personaL  to  B. 
m  fee,  upon  condition  that  B.  ahould  aaffei'  and 


permit  A*  to  remain  in  possession,  and  to  use 
•ad  enjoy  idl  die  said  eatate  during  bisnatulral 
life,  without  yielding  or  paying  any  thing  there- 
for ;  $nd  that  at  the  decease  of  A.,  the  grantee 
ahoold  pay  unto  .C«  the  sum  of  iSlOO ;  and  that 
during  the  natural  lifo'of  A.,  the^  grantee  should 
proride  him  with  a  maintenance^  and  iorthe  deed 
was  contained  a  clause-in  tiiese  words :  ^'  and 
the  said  B.  is  to  occupy  and  be  In  possession  of 
my  house  situate  at  the  comer  of  £agle  street, 
for  which  he  is  to  allow  mie  jC60  a  year  during 
my  natural  life ;"  and  then,  after  some  furthinr 
pro^sions  in  relation  to  the  management  of  the 
estate,  the  deed  concludes  with  a  clause, -that 
from  and  after  the  deeeaae  of  A.,  the  grantee  and 
his  heirs  shall,  hold  anfl  enjoy  the  premises  by 
Uie  deed  giyen  and  granted,  and  dispose  thereof 
to  his  and  their  own  proper  use ;  it  toas  held. 
tlMt  the  deed  as  to  the  house  at  the  comer  of 
Eagle  stre^'  was  yalid  and  o^^erative  as  a  con- 
Yeyanee  to  B.  fbt  the'li&  of  A.,  subject  to  rent, 
with  a  Demiunder  to  him  in  lee  without  rent.  And 
it  was  further  ^pitf,  that  the  deed  might  well  be 
considered  a  bargain  and  sale  uader  the  statute 
of  uses  as  to  ^e  house  at  the  eoraeif  of  Eagle 
street,  Conveying  a  freehold  if^faturo^the  reser- 
▼atton  of  d660  a  jrear  during  the  life  of  the  grant- 
or being  a  sufficient  consmeration  to  raise  tiie 
use.  Sogers. r:  Eagle  Ftre  Compapy  of  New 
York,  9  Wend.  61 1. 

61.  A  proriso  on  a  dfed  conveying  property 
h)  trast,  with  a  power  to  sell,,  that  the  convev- 
ances  thereof  by  the  tn^Btee  shall  express  the 
trasts  upon  which  the  property  .ha#  been  granted 
to  him,  IS  merely  directory ^  and  not  a  condition 
precedent  of  such  conveyances.  Brpadstreet  v. 
(^trke,  18  Wend.  603. 

63.  Where  the  place  of  beginning  given  in  a 
deed  is  certain^  or  can  be  clearly  ascextained  by 
proof,  the  location  must  be  qiade  by  commenc- 
ing at  such  comer,  iddiougfa,  in  consequence 
thereof,  the  location  cannot  be  made  to  correspond 
with  idl  the  subsequent*  couites  and  distances 
in  the  mnt.    Bates  v.  Tymaatm^  13  Wend.  300. 

63.  Where  a  deed  granted'  six  hundred  acres 
of  land  to  l>e  surrey  ed  or  taken  off  a  large  tract, 
and  by  the  terms  of  an  instrament  refetM^  to  in 
the  deed,  the  tracts  were  to  be  divided  intoiots 
of  one  hundred  acres  each,  and  an  election  of 
lots  was  given  to  the  grantees,  which  they  sub- 
sequently made ;  it  was  held,  tha^though  by  the 
temks  of  the  deeid  the  premises  granted-ii^efe  un- 
defined and  uncenain,  still  that  the  subsequent 
locatioQ,  in  pursuance  of  the  right  of  Section 
givm  by  the  deed,  randerad  that  certain  and  de- 


ilflite  which  was  befote  uncsrtabi,  and  vested  ah^ 
title  in  the  specific  pmniaes  elected  to  be  taken  by 
the  grantees*  •  Corbtn  v.  Jameson,  14  Wend.  619. 

63*.  Sepenle  initruroents  executed  at  the  asme 

Jime,  and  relating  to  tiie  asme  aubject^natter,  may 

be  constnied  together  and  taken  as  one  instrumrat. 

Van  Horn  v.  Crain,  1  Paige,  466.      8.  F.  HUU  v« 

MUkr,  8  Psi^e,  354. 

?l.  Registry  of  deeds  7  (a)  Aeknawk^ment,  proof, 

andrtgi^ering, 

64.  In  certifying  the  aduMwledgment  of  m  moit* 
gage  or  deed,  dec,  under  the  8tatnle^.(l  R.  Ift.  369» 
a.  1.)  it  is  aaffideM  lor  the  oflieer  to  eay,  <*on,  dec, 
before  me,  A.  B4^oiie,dcc,  oame  J.  d;,  to  me  known, 
and  acknowledged  tlwt  he  execntsd  the  above  mort- 
gage (or  deed}  far  the  usee  and  purpoaea  therein 
mentioQed,'^  jdcc,  without  aaying,  <«to  me  known  to 
be  the  person  dea^bed  in  axid  who  executed  die  said 
mortgage,"  (or  deed.)  Jackson  v.  Gwnaer,  3  Cciw. 
663. 

66.  That  Uie  onuMon  of  this  clanae  has  been  ex- 
tensively ^Tsfltaifed  in  this  altfta,  so  that  many  titles 
would  be  difetiuii^  by  allowing  it  to  affect  the  eer- 
tificate,  would/peihapa,  amount  te  a  construction  ef 
the  act,  and  atiJI  events  would  xenlec  the  Court  un- 
willing to  listen,  to  an  dl^jeetion  for  this  cause.  Bid., 

66.  The  ad  for  registsiing  deeds,  ^ec,  rehting  to 
the  miiltaiy  bounty  lands,  has  no  application  to  ^eds 
or  jpatents  granted  by  Ae  aa&dnty  of  the  state. 
Jadcson  v.  Coher,  1  Wen^i  488. 

67.  A  certificale-of  the  proof  of  a  deed,  that 
the  witness  **  testified  that  he  saw  the  within 


grantor  sign  the  same,**  without  adding  that 
Sie  witness  stated,  that  he  knew  the  person 
,  who  executed  the  deed,  is  not  auAieient-  to  en* 
title  the  deed  to  be  read  in  evidence.  Jalkton 
V.  Osbojmj  3  Wend.  666. 

68.  X  purchaser  at  a  sheriff^s  sa)6  of  real 
estate,  ^ho  has  his  deed  duly  registered,  cannot 
^aim  the  benefit  of  Uie  registry  ad  against  'k 
third  person  in  aetaal  possession  of  the  land  at 
the  time  of  jale  under  anr  unregiiMtd  deedt 
such  possession  being  constructive  notice  to  the 
purchaser  fo  make  it  his  duty  to  inquire  as  to 
the  rights  of  the  person  in  possession,  ^PuUh 
v./oelson,  6  Wend.  313. 

69.  Whatever  will  in  equity  charge  a  party 
with  notice  of  the  equitable  rights  of  a  prior 
purdiaser  or  encumbrancer,  sous  to  deprive  him 
of.  the  privilege  of  pleadhsg  that  he  is  a.^oiia 
fide  purchaser  without  notice,  must  in  a:  C^nrt 
of  law  be.  sufficient  to  protect  the  legal  jrights 
acquired  under  an  unregistered  deed,  against  a 
subsequently  recorded  conveyance.    iS^d. 

70.  it  was  not  necessary, 'previouslv  to  fSOl, 
in  the  certificate  of  the  proofof  a  deed  Tor  land, 
that  the  oJKcer  granting  the  same  should  certify 
that  he  knew  the  subscribing  witness,  and  that 
^e  witness  testified  that  he  knew  the  grantors 
to  be  the  persons  described  in,  and  v^ho  execut- 
ed the  deed.  Broadetreet  y.  Clarke,  13  Wend. 
603; 

7T.  Where  a  AM  is  aclfnewledged  by  the 
grantor '  before  an  iacknowiedgittg  officer,  the 
identity  of  th6  srantor  may  be  proved  by  any 
third  person^  and  need  not  be  by  any  subscrib 
ing  witness ;.  and  in  such  case,  the  residence 
or  the  witness  need  no^  be  stated  in  the  oertifi* 
t$ale ; '  it  is  only  necessary  to  be  stat^  where 
the  exeoQiion  of  the  deed  is  pnrred  b^  the  aub- 
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scribing  wi|iiefl8«>    Dihhk  t.  JRogen^  13  Wend. 
636. 

79.  The  regietering  a  deed  of  cenTeyance  is 
not  notice  to  «  snbeeqnent  pnrehader,  except  in 
eaaes  vliere  its  registry  is  made  necessaiy  by 
the  statute;  e.  ^'registering  a  sberiff's  deed 
is  not  notice.  Per  Sutiker&nd^  J.  Jameg  r. 
Hbrey,  S  Cow.  346.      ,       .  . 

73.  A  judgment  debtor  holding  a  de^d  of 
lands  is  seised  as  td  his  creditor,  though  his 
4eed  be  not  recorded  pursuant  to  the  statiAe. 
Hence  a  conveyance  or  mortgage,  btma  fidt^hj 
4kim,  intermediate  the  judgment,  and  a  sale  on 
uJLfa^  .will  not  defest  the  latter  sale ;  for  this 
mates  to  the  time  of  docketing  the  judgment. 
Jadmn  t.  Wlndaw^^  Cow.  13. 

74.  The  assuming,  bjT  a  ^ntee,  of  the  pig- 
ment of  a  debt:  due  ftom  his  grantor,  is  a  sum- 
Cient  consideration  ta  make'  a  purchase  or  morti- 
gage  of  land  valid  within  the  renstiy  acts^  as 
against  an  unrecorded  d^ed.    Ihia. 

75.  The  omission  to  record  a  deed  does  not 
'prejtidice  the  riflht  of  the  jpnntee,  or  tho^e 
•claiming  under  uim,  as  against  a  subsequent 
grantee  with  Jiotice*  Jiickaon  y.  P«^  4  Wend. 
685.    S.  P*/adb(m-T./'ot<,  6Cow.  190. 

76.  A  purchaser  for  a  valuable  consideration 
cannot  hold  ^e  land  convejred  to  him^  if,  pre- 
vious to  the  eon?ey«nce  to  his  grantor,  the  pre- 
mises were  conveyed  to  a  third  person  by  deed, 
and  such  deed  be  recorded  anterior  to  the  last 
purchase,  although  the  deed  to  his  grantor  be 
first  recorded.  Jjuhon.  Y.  Pott,  15  Wend. 
.588. 

77.  Both  deeds'  b^lng'  on  record  ait  the 
time  of  the  last  purchase,  the  purchaser  has 
notice  that  the  grantee  under  the  prior  deed, 
although  last  recorded,  intends  to  assert  his 
title ;  neing  thus  put  on  litquiry,  the  7>ureha8er 
Is  deemed  to  have  such  notice  of  the  prior  deed 
as  to  render  his  purchase  as  made  mala' fide. 
Ibid. 

78.  A  purchaser  of  lands  nt  a  sheriff^  sa^e, 
under  a  judgmeijt  and  execution,  will  hold  the 
same,  although  the  defendant  in  the  execution 
had,  previous  to  the  judgment,  sold  and  con- 
v^ed  the  lands  by  deed,  provided  that  the 
deed  from  the  shenflT  is  recorded  previous  to 
the  record  of  the  deed  from  the  debtor  in  the 
ei^ecution,  unless  .  Che  purchaser  at  sheriflTs 
•ale  had  actual  -notice  of  the  prior  deed.  The 
case  of  Jojckaon  v.  Tbicm,  4  Cew.  599,  ^d 
Jaekmm  v.  Pm/,  9  Cow.  130,  eoipimented  on  and 
explained.    IhitL 

79.  Btill,  if  the  deed  from  the  defendant  in 
the  execution  be  recorded  before  the-purchaser 
at  the  sheriff's  sde  conveys  away  the  property, 
the  grantee  of  such  purchaser  is  Chargeable 
with  notice  of  the' jHior  deed«  althou|^  the 
sheriflTs  deed  be  recorded  before  the  prior  deed 
is  put  on  record.    Ibid. 

Vn.  WkenadetdiiwtUd^andforvfhMitmay 

he  avoided, 

90.  Tlie  deed  to  Or  from. a  lunatic,  before 
office  found,  is  not  void,  but  voidable  only ;.  and, 
therefore,  one  who  is  not  in  priority  with  the 
lunatic  cannot  object  his  insani^.  Jaekionr. 
Gumaer,  d  Cow.  55d. 

81*  The  objection  that  a  conveyance  of  land 


is  void  because  the  grantor  is  out  of  possession, 
does  not  apply  to  a  patent  or  deed  of  land  from 
the  people  of  the  state.    Ibid, 

89^  A  voluntary  deed  is  good  as  against  the 
grantor's  heir.  JaekaoOf  ox  deob  ddweU^  v* 
Ming^  4  Cow.  307. 

.  83.  A  hargaoa  and  sale  of  a  freehold  to  vest 
in  future  is  void }  though  otherwise,  it  jmim,  of 
a  covenant  to  stand  sei^d. .  Jackson  v.  Dekmuy^ 
4  Cow.  437. 

84.  One  in  possessioii,  claiming  eith»  as 
heir  or  tena;nt  <rf'  a  mortg^ffor,  has  net  such  an 
adverse  possession  as  .will  avoid  a  deed  V>  the 
mortgagee,  or  his  assignee,  upon  a  lbieclasure» 
Jaekion  r^Jachnt^  5  Cow,  173. 

85.  To  constitute  an  adverse  possession  ef 
land,  not  included  in  a  grant  of  it,  so  as  to  avoid 
a 'conveyance  by  .the  r^  QWiier*  there  must  be 
a  pedis  poeaeuioj  or  substantial  enclosures  but 
the  enclosure  need  not  be  by  an  artificial  feaccb 
or  other  erection.*  A  rivet,  a  mountain,  or  .con- 
tinued ledge  of  rocks,  dec,  or  other  nalurai  ob- 
struction, suffijueoit  to  prevent  the  intrusion  <^ 
cattle,  is  enough.  Jackson  v.  HakU^  5  Cow, 
316. 

.  86.  The  alteration  of  >  deed  by  one  claiming 
a  benefit  under  it  avoids  jt  so  fax  as  resp<>ots  a 
remedy  by  action  upon  it ;  and  t^mbUj  this  sp 
whether  the  alteration  be  material  or  of  a  paiit 
wholly  immt^erial.  Otherwise,  if  the  alterar 
tlqn  be  by  a  stranger,  without  the  consent  of  the 
party.    ieuUs  v.  Fayn,  8  Cow.  71.  . 

87.  And  where  the  subject-matter  of  the  deed 
lies  in  grant,  (e.  g,  a  rent  or  other  incorporeal 
hereditament,)  so  that  the  estate  created  cannet 
exist  withoiU  a  deed,  because  it  is  the  essence  of 
the  estate  any  alteration,  in  the  deed,  materia 
or  immaterial,  by  the  party  claiming  the  estate^ 
avoids  the  deed  as  to  him  to  all  intents  and  pur^ 
-poses ;  so  that  not  only  all  remedy  by  actiooi 
but  ^e  estate  itself  is.  gone.    Ibid, 

.  88.  But  where  a  rent  was  created  by  dupli- 
cate deeds,  each  being  executed  by  both  parties, 
a^d  one  being  delivered  to  and  possessed  by 
each,  and  the  jnrantee  of  the  rent  altered  hie 
deed  in.  a  matenal  part ;  yei  keH  that  though  a 
deed  is  essential  to  a  rent  as  -lying  in  grants, 
neither  the  lemedy  nor  estate  of  the  grantee 
was. gone;  for  though  the  alteration  of  the 
grantee's  deed  -  avoided  that,  yet  both  deeds 
were  originals ;  and  so  there  was  a  good  original 
in  the  hands  of  the  grantor,  whioi  supported 
the  estate.    Ibid* 

89.  Where  the  deed  operates  by  way  of 
transmutation  of  possession^  (e.  g.  of  lands  or 
other  corporeal  hereditaments,}  the  alteration 
would  not  ditest  the  estate,  though  such  altera 
tion  he  material  and  fraudulent;  but  it  avoids 
the  covenants  in  the  deed,  if  any ;  a  valid  deed 
being  essential  to  these.  /6td. 
•  90.  So,  an  alteration  by  the  obligee  of  a  bond, 
or  the  party  to  any  other  deed  creating  a  mere 
chose  in  action  in  him,  utterly  avoids  the  deed, 
both  as  to  the  right  and  the  remedy  upon  iv 
^Ibid. 

91.  Any  person  affected  by  a  deed  may,  at 
any  time,  question  its  validity,  and  show  Uiat,  in 
fact,  it  was  not  duly  executed  or  delivered. 
Jadkaon  v  Perkins^  8  Wend.  308. 

93.  Where  the  title  alleged  to  have  been 
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eonrejred  by  a  deed  to  «et  op,  not  by  a  party 
daimiog  under  it,  but  aa  an  outatanding  title  in 
a  third  person,  with  which  the  defendant  haf  no 
aonnexion,  it  is  eompeient  for  the  grantee  to 
show  that  the  deed  never  Was  deliycffed.  The 
doetrine  ef  ^toppel  does  not  apply.    Ibid, 

93.  "Where  an  erasure  or  interlineation  ap« 
pesrs  in  a  Inaterial  part  of  a  deed,  of  wliich-  no 
notice  is  taken  at  the  time  of  the  ezecntion,'  it  is 

.  a  suspicious  circumstance,  which  requires  some 
explanation  on  the  part  of  the  plaintiff;  but 
whether  tiie  explanation  Mren  is  ftatisiacloTy  or 
not,  ia  for  the  juiy  to  determine.-  Jaekkm  y. 
(Mom,  S  Wend.  656.    - . 

94.  A  bona  fid/t  purehaser  from  a  fraudulent 
grantee,  or  a  grantee  with  notice,  is  under  cer- 
tain cireumstances' protected;  but  a  purchaser 
under  a  power  pnrcnases  at  his  peril :  if  there 
be  no  suDSistinff  power  or  autiiiofitj  to  sell,  no 
title  la  aeqairea.  Jackton  r.  dfrnferson,  4  Wend. 
474. 

96.- Whether  a  sheriff's  sale  of  land  is  told 
on  account  of  adTerse  possession  at  the  time  of 
sale!    Qotoff.    Ibid. 

96.  A  deed.f^pmresidaary  legatees  to  an  exe- 
eutor  to  whom  an  estate  waa  dcTtaed,  with 
power  to  selli  diough  regarded  with  jealodsy  in 
a  Court  of  equity,  Wi)!  be  enforced  at  law. 
Jtukmm  Y.  PiMer^  4  Wend.  672. 

97.  The  alicraHon  by  a-  party  of  a  deed  eon- 
Yeyinff  lands  'to  him,  dote  not  divest  the  estate 
so  held,  where  the  woid  Junior  in  the  name  of 
the  giantee,  II,  Qimld^  ranior^  appeared  to  have 
been  repeatedly  altered.  Jadaon  y.  Goulds  7 
Wend.  364.    Jaehon  r.  Jacobs^  6  Cow.  136. 

98.  In  the  proof  of  a  deed  by  a  subscribing 
witness,  he  must  state  that  he  knows  thegfUnt- 
or,  or  tire  proof  is  instifficient.    Ibid, 

99.  A  widow  before  dower,  assigned  cannot 
eonYey  an  interest  in'  the  land  in  which  she  has. 
a  right  of  dower.  Bigkr  y.  Fan  lUhTt  10 
Wend.  414« 

100.  Where  a^eed  of  lands  Is  Jirepared  for 
execution,  read,  aigned  by  bodi  parties,  and 
aeknowledged  before  an  officer  mhorized  to 
take  acknowledgements,  it  is  a  complete  and 
Yalid  deed,  notwit^istandiDg  the  witnesses  pre- 
sent at  its  execution  unite  in  testifying  that 
there  was  no  formal  deliYery  of  it,  and  the  deed, 
after  the  death  of  the  grantor,  be  found  in  his 
aeeretanr  amonj^  his  private  papeife.  Scru^am 
Y.  Wood,  16  Wend.  646. 

101.  An  altecation  of  a  sealed  instrument,  given 
to  secure  the  paymeht  of  a  sum  of-  money,  does 
not  avoid  it,  although  the  person  making  the 
alteration  act»  only  under  'parol  authority. 
Kw^  v.  MiMy,  13^ Wend.  567. 

103.  The  only  fraud  which  can  be  pleaded  at 
hwi  to  avoid  a  deed,  is  fraud  in  its  exeeuiion  f 
such  as  a  fraudulent  reading  of  it,  or  the  substi- 
tution of  one  instrument  for  another,  or  the 
obtaining,  by  some  djevice,  such .  an  instrument 
aa  the  parly  did  not  ifitend  to  give.  Bekkn  y. 
9  Hall,  433. 


Vin*  QmidUhg  a  deed, 

103.  The  destnaction  or  return  to  the  grantor 
of  a  deed  for  land  will  not  revest  the  title  in 
him.  Jaekaon  v.  jindrett,  A  Wend.  474.  8.  P. 
jKk$on  Y.  Page,  4  Wend.  666. 


DESCENT, 

1.  If  an  aKen  holdinff  lands  under  the  previ- 
sions of  the  acts  of  the  Legislature  of  1809  and 
1804,.authorizinff  aliena  to  hold- real  estate,  dies 
inteatate,  his  hmas  dtttend  to  his  heirsi  abfaouclk 
they  be  aliens ;  if  he  dies  without  heirs,  &• 
lands  escheat ;  but  until  ^ffhe  /oumd,  Uie  state 
has  no.  right  to  take  possession,  aod  a  grant.of 
the  lands  before  office  found,  whether  by  legia- 
Jative  act  or  otherwise,  oonveys.no  tHle.  £ek» 
mfn  Y.  JdmUf  T  Wend.  367* ' 

9.  The  fifth  canon  of  the  statnto  of  1796^  le- 
gulating  descents,  does  not  coufer  the  capacity 
upon  the  children  of  idien  brathera  and  aislers 
or  inheriting  lands';  its  only  effect  is  to  alter  the 
rule  o/  descent  as  it  existed  at  common  law. 
Jaekaonr. FUtUmmonOi  10  Wend.  9. 


DEVISE, 

!•  'How^  to  be  eomtruedf  (a)  JVktU  i$  a  depiae  af 

real  edaU  in  a  wiH;  (b)  OonthrueHon  ofm 

deviu  a»toike  landa  demaedt  (c)  Jbto  the 

-  qaandily  if  the  utate  devieedf  (d)  M  fo 

ike  deeignaUon  oftkepanon'efike  devieee  g 

(e)  EtUite  to  tom.menee  in  futuro. 

U.  Eaceeutory  deviae  t  (a)  W%ere  a  deviae  ia  good 

,     m  an  exeenUory  depiae,  or  void  aa  creating 

'an  eatate  tail;  (b)  Beiriae  over  after  faikire 

efdaaue, 

I.  How  to  be  eonalruedt  (a)  What  m  a  devtae  (f 
realoBtateinawilL  . 

1.  A  right  of  entry  in  lands  Is  devisable 
within  the  statute  of  wills,  (1  R.  L.:364.} 
thouffh  at  the  time  of  the  devise,  and  of  the  de- 
visors death,  the  land  be  in  the  adverse  possea- 
Sibn  pf  another.  JsKkaon  v.  Fariek,  7  Cow.  S38. 

9.  The  like  interest  would  pass  by  descent 
under  .our  statute.  (1  E.  L.  53.)  It  would  bq 
bound  by  a  judgment  agaiuM  the  executor,  and 
after  aei.  fa,  might  be  sold  upon  execution 
against  the  heir.  Per  Woodwortk^  J.,  deliver- 
ing the  opinion  of  the  Court.    Ibid:^ 

S.  A  oartv.  holding  a  contract  for  the  convey- 
ance of  lands  has  a  devisable  interest  in  such 
lands,  and  a  devisee  of  such  intc^^rest  may  trana- 
mit  it  to  another'  by  will.  MaUn  v.  SbHnt  1 
Wend.  626. 

4.  An  immaterial  altei^tion  in  a. will,  if  made 
by  a  stranger,  will  not  desttoy  it.    Ibid. 

5.  A  mere  adverse  possession  of  land,  not 
amounting  to  disseisin,  does  not  take  from  the 
owner  the  right  to  devise  the  premises.  Famk 
V.  Jadbofi,  S  Wend*  166. 

(b)  Omttruttion  if  a  deviae  aatoihe  landa  deviaed* 

'  6.  A  codidl  not  expressly  revoking  a  former 
will  ot  real  estate,  though  it  profess  an  inlfen* 
tion  to  make  a  disposition  of  uie  whole  eatate 
different  from  the  will,  if  it  do  not  do  so  in  fact, 
but  only  in  nart,  is  but  a  rpvocaUon  pro  tanto. 
Brant  v.  WUaon;  6.  Cow.  66.    ' 

't*  Where  there  are  two  devises  of  the  same 
testator,  the  lest  operates  as  a  revocation  of  the 
first  only  so  far<^es  It  is  infeonflstent  With  it. 
As  to  the  residue,  the  former  devise  shall  stand. 
/md. 


BEvise. 


Wt 


8.  A  testator  devised  real  estate  to  his  son 
T.  in  fee;  afterwards  hj  eodioil  he  declared, 
that  if  T.  should  die  without  issue  male,  the 
real  estate  should  be  disposed  as  follows :  T/s 
widow  and  child  to  have  the  use  of  one-half  of 
the  real  estate  as  long^  as  she  remained  a  widpw ; 
and  ftflef  her  death  or  marria^^  to  be  equally 
divided  between  the  testator's  two  other  chUd'> 
ren^  and  T.*s  child  or  children.  Ti  died  with- 
out issue,  leavinff  a  widow  and  three  dau^liters, 
who  entered  and  possessed  the  whole;  held^ 
that  half  of  the  land  passed  under  the  will  to 
the  heirs  of  T.  till  the  death  or  marriage  of  the 
wMow ;  and  that  the  use  of  the  other  half  passed 
by  the  codicil  to  the  widow  ai\d  children  during 
Ihe  same  period,  the  will  as  to  an  estate  in  half 
the  land  for  that  period  not  being  revoked. 
Ibid.  ^  ,         . 

^.  Pisurol  eyidenoe  of  the  declarations  of  the 
testator  may  be  given,  to  show  his  intention  in 
the  case  of  a  (Ment  ambiguity  Jin  a  will.  Doe 
y.  Moe,  I  Wend.  641. 

10.  If  there  be  a  certain  description  in  a  will 
of  a  thio^  devised,  and  a  further  description  is 
added,  it  is  immaterial  whether  the  superadded 
description  be  true  or  false.  Thus,  by  a  devise 
of  '*my  whole  share  of  all  the  land  I  own, 
which  lies  along  Schoharie  cr^k,  which  is  con- 
nected or  belongiiiffto  the  old  fknn,  and  known 
by  ihe  name  ifTin£yek*$paient,*^2ifzrm  owned 
by  the  testator,  lying  alo^ig  the  Schoharie  creek, 
v>a$  held  to  pass,  although  but  a  small  portion 
of  it  was  within  the  bonnds  of  Ten  cyck's 
patent.    Ibid* 

11.  On  a  general  deviieie  of  ^  the  testator's 
estate,  real  property  acquired  after  the  making 
of  ^e  will  descends  to  the  heir  at  law,  and 
does  not  belong  to  the  devisee.  Dougkm  v. 
Sherman^  3  Paige,  358. 

*  (c)  Jhtothe  quaniitjf  of  the  ettate  deviud, 

13.  .A  devise  with  power  to  convey  in  fee 
caines  a  fee.  Otherwise  if  the  power  be  to  de- 
vise merely.    Doe  v.  JSbioAnul!,  8  Cow.  277. 

13.  Jdut  if  the  devise  be  in  terms  for  life, 
though  it  give  power  to  convey  in  fee,  whether 
this  will  carry  a  feeT    Qumre,  '  Ibid* 

14.  Under  a  devise  ofland  to  two  daughters, 
*  to  be  equally  divided. between  them,  share  and 

share  alike,  and  "to  be  to  them  for  and  during 
their  natural  life ;  and  after  their  death,  then  to 
be  to  their  and  each  of  their  children ;  and  to  be. 
divided  between  them,  share  and  share  alike ;" 
heU  that  this  convey^  a  mere  tenancy  in  com- 
mon for  life  to  tKe  two  daughters,  without  the 
power  to  make  partition  binding  upon,  or  in  the 
least  affecting  their  respective  (mildren.  Jaekaon 
r.  Luquerei  5  Cow.  221.. 

15.  Held^  also,  that  4>n  the  death  of  one,  the 
other  surviving,  the  remainder  in  an  ennal  un- 
divided moiety  of  the  whole  land  devised  vested 
in  possession  in  the  children  of  the  former. 
Ibid. 

16.  A  devise  to  A.  B.  for  and  daring  his  na^ 
tnral  life,  and  aAer  his  decease  to  the  children 
of  his  body  lawfully  begotten,  followed  by  an 
habendum  clause  to  have  and  to  bold  unto  the 

.said  A.  B.,  for  and  during  his  natural  life,  and 
after  Ms  decease  to- the  heirs  of  his  body  law- 
fully begotten,  and  their  heirs  and  assigns  for 


ever,  gives  a  life  estate  to  A.  B.,  and  a  remain- 
der in  fee  to  his  children.  Rogen  V.  Moger*  €t 
ai.  3  Wend.  503. 

17.  Where  a  testator  devised  a  tract  of  land 
to  a  son  and  to  the  wife  of  such  son  habendum 
unto  them  and  the  survivor  of  them,  for  and 
during  th^ir  natural  lives,  and  by  a  subsequent 
clause,  devised  the  same  premises,  from  and  im- 
mediately after  the  decease  of  the  sen  and  wife, 
unto  their  lieirs  nShie^  habendum  unto  such  heirs 
male,  and  to  their  heirs  and  assigns  for  ever, 
share  and  share  alike ;  it  wa»  held^  -OtaX  the  son 
of  the  testator  and  his  wife  took  estates  for  life, 
and  that  their  heirs  male,  living  at  the  death  of 
the  testator,  took  a  vested  remainder  in  fee, 
which  opened  to  let  id  after-bom  children.  Tan- 
ner  v.  LivingeUmj  13  Wend.  83. 

18.  A  direction  to  a  devisee  to  pay  the  debts 
of  the  testator  does  not  give  a  fee  by  implica- 
tion where  there  is  an  express  limitiition  of  an 
estate  fbr  life,  and  especially  where  it  appears 
from>the'  will -that  the  charge  of  the  debts  was 
not  in  respect  to  the  estate  devised,  but  in  con- 
sequence of  the  indebtedness  of  the  devisee  to 
the  toBtator  for  advances  made  and  responsibili- 
ties sBSiimed.    Ibid^ 

19.  So,  also,  a  direction  to  pay  off  and  satisfy 
a  certain  mortgage  executed  by  the  testator,  woe 
held  not  to  give  a  fee  by  impbcatioo,  the  testa- 
tor, in  case  of  the  neglect  or  refusal  of  the  de- 
visee, having  dkected  and  authorized  his  execu- 
tors to  sell  a  portion  of  the  devised  premises, 
and  from  the  proceeds  to  satisfy  the  mortgage, 
paying  over  the  surplus  nioneys,  if  any,  to  the 
devisee^    Ibid, 

30.  Where  a  devisor  in  and.by  his,  last  will 
and'testament  dbvise^  «nd  bequeaUied  all  his  es- 
tate, real  and  nersonal,  to  two  daughters,  equally 
to  be  divided  oetween  them  as  tenants  in  com- 
mon in  fee,  and  charging  the  same  with  an  an- 
nuity to  their  mother  during  her  life,  adds, 
"notwithstanding^  the  former  devise  for  the 
bene&t  of  my  wife  and  daughters,  I  empower 
my  executors  to  do  all  acts  and  execute  all  in- 
struments ^hUAi  diey  may  consider  requisite  to 
the  partition  of  my  landed  estate,  and  I  devise 
the  same  to  them  as  joint  tenants,  to  be  by  them 
sold  at  such  time  aiul  in  such  manner  as  they 
shall  think  most  for  the  interest  of  my  daugh- 
ters ;"  ii  icoM  Md,  that  the  devise  to  the  execu- 
tors gave  them  a  legal  estate  in  fee.  Bradetreei 
V.  Clarke^  13  Wend.  603. 

31.  Where  the  provisions  of  a  will  are  so  re- 
pugnant that  they  caiinot  Stand  together,  the  last 
provision  will  prevail.    Ibid, 

33.  A  devise  of  lan^,  where  there  are  no 
words  of  perpetuity,  jpves  only  A  life  estate, 
•and  a  fee  will  not  be  implied  from  a  direction 
to  the  devisee  to  pay  the  debts  of  the  testator, 
where  such  payment  is  not  made  a  condition  to 
the  de^se,  or  decKured  a'*personal  charge  upon 
the  devisee.  FcnJbtyne  v.  Spraker^  13  Wend. 
578. 

(d)  iif  <o  <A€  designation  ofthepenon  of  the 

deoiaee. 

33.  A  devise  to  executors  eo  nomine  to  hold 
and  manage  real  estate  until  the  coming  of 
age  of  the  youngest  child  of  the  testator,  vests 
the  estate  in  the  exeoutois  $  and  It  is  not  neoe»- 


fw 
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my,  to  the  pertetlnff  of  tbe  estate  in  tbem,  that 
they  should  take  out  Tetters  testamentary.  Judr 
•onetoLr.  Gibbom  et  oL  5  Wend.  8d4. 

(e)  MtUUt  to  wnunetifie  in  futi^. 

34.  Where  a  man  by  his  will  deTised  real  es- 
tate to  tibree  sons,  adjudged  to  be  lUeffitnnate, 
^  if  they  should  live  to  come  of  M^ «  it  wa» 
heU^  that  duringr  )faeir  9iinoiity  the  proper^ 
went  to  the  heir  at  lawu  Jaekfon  r.  Witme^  7 
Wend.  47.     - 

• 

n.  Executory  den$€  .*  (a)  Where  a  devite  is  good 
a»  an  executory  deoitey  of  void  at  creating  an 
iitaUiail. 

US.  Rule  recognise,  that  an  exeentory  deVise 
shall  not  prevail,  when  it  extends  beyond  a  lifQ 
or  liyee  m  being,  and  iwenty«one  years  and 
nine  months  afterwards.  Willtm  Y.Lion^  ^Coyr. 
333. 

86.  All  dispositions  in  the,  nature  of  entails 
axe  opposed  to  the.  polioy  of  ourinstitutions* 
Ibid. 

S7.  72  seems,  that  estates- tail*  are  not  simply 
abolished  and  thrown  back  to  fees  conditional 
at  the  common  law,  either  by  the  statute  of 
1783,  the  statute  oT  1786,  (ride  1  Greeoleaf, 
905 ;  1  Kent  and  Radcliff,  44 ;  1  Woodwotth 
and  Van  N'esSr-53 ;  or  by  the  act  of  17^8,  ze- 
.pealing  all  the  English  statutes.  Vide  2  Green- 
leaf,  116,  sec.  37;  1  Kent  and  RadcliffV  358, 
sec.  38  j  1  Woedwovth  and  Van  Ness,  536,  sec.* 
30.)  But  these  atatutee  suffer  the  estate  tail 
to  arise,  and  then  change  i^  into  a  fee  simple^ 
Tbidm 

38.  A  limitation  over  contained  in  a  devise  in 
•he  folldwiqg  words,  *'  I  give,  devise,  and  be:- 
•queath  unto  my  six  sons,  m.  F.,  fro.,  all  my  leal 
and  personal  estate,  lahare  and  share  alike, 
whatsoerer  and  whensoever,  to  hold  to  them, 
their  heirs  and  assigns,  and  if  any  of  the  above 
six  ahould  happen  to  die  without  heirs,  then  his 
or  their  share  shall  fall,  to  the  survivors  of  the 
above-named  sons,  share  and  share  alike,*'  \$ 
good  and  effectual,  by  w^y  of  execu^ry  devise, 
to  vest  in  the  sutviyinff  b)rothers  the  share  of 
one  of  the  devisees  on  bis  dying  without  issue. 
Jdckaon  v.  Ckritlman^  4  Wend.  377. 

39.  Where  a  testator,  by  a  will  made  in  1778, 
devised  lands  to  his  son  S..B.  during  his  nalu^ 
ral  life,  with  remainder  pi  the  first  son. of  hisr 
son  S.  B.  for  life,  with  temainder  to  the  first 
and  every  other  son  and  sons  of  the  eldest  son 
of  his  son  S.  B.^  successively  to  hold  the  same 
in  tail  male ;  and  the  son  only  was  living  at  the 
death  of  the  testator,  and  he- unmarried,  though 
he  subsequently  married  and/  had  a  son,  which 
son  also  married  and  had  a  son^  so  that  there 
was  a  «Ni,  grandson^  and  great'grai^dton  of  the 
Uilator  f  it  tvas  keH  that  the  son  took  a  life  es- 
tate in  the  piemises,  that  the  limitation  to  the 
nandson  was  goo^,^though  he  was  unborn  at' 
ue  death  of  the  testator,. but  that  the  limitation 
over  to  the  grenl-grandson  was  void ;  and  such 
limitation  being  void,  the  grandson,  instead  of 
taking  a  life  estate  in  the  premisee  according  to 
the  terms  of  the  devise,  took  an  estate  in  tailr 
which,  bv  the- statute  abolishing  entails,  was 
eonveited  into  an  estate  of  inheritance  in  fee- 
4imf  !e.   /ackfon  v. JS^-otim,  13  Wend.  437.        | 


(b)  Deoiae  oeef  ifierfaihirt  tfimu* 

30.  Where  a  testator  devised  one  portion  of 
his  real  estate  to  his*  son  Am  an^  another  portion 
thereof  to  his  son  B.,  and  directed  that  it  either 
of  his  sons  should  die  without  lawful  issue,  his 
share  or  part  should  go  to  the  survivor ;  it  looi 
i&e/^  that  the  rigrhtt^  A.,  during  the  Itfe  of  B^ 
in  ihe  shai^  devised  to'  S.,  was  a  mere  iiaked 
possibility,  and  Was  not  assignable  or  xeleasar 
ble.    /oeaofiv.  ^a/(froffi,i3Wend.  176. 


DISSEISIN. 

1.  -To  constitute  a  disseisin,  unon  which  a 
descent  may  be  «ast,  so  as  to  toll  the  right  of 
ent^,  it  mustr  be  commenced  by  wrong,  and 
founded'in  nn  oostef-of  the  tive  owner.  Therp 
must  be  a  disseisio  in  fact,  and  the  rightful  owner 
must  have  bisen  expelled,  either  by  violence,  «r 
b^  some  act  which  the  law  regards  as  equivse 
lent  in  its  effects.  Uoe  r.  Thamaton^  &  Cow.  371  • 
,  8.  A  mere  entry  upon  anoiher  is  no  disseisin, 
unless  it  he  accompanied  with  expulsion.  Ibid. 
'  3.  An  estate  by  disseisia  is  an  estate  gained  by 
wrong  and  Injury. ;  and  herein  it  diffefs  from  dis- 
possession, which  may  be  by  right  or  wrong. 

xOMI.  . 

4.  To  ^tablish  a  disseisin,  the  par^musft 
show  a  tortious  seisin  sffirmstively.    Ibid* 

5.  Entering  on  land  apparently  vacant,  and 
enclosing  it  with  a  fence,  will  not  per  <e  fui^iish 
a  presumption  .of  wrong,  A)  as  to  tnake  out  m 
disseisin.    Ibid. 

6.  The  holding  over  of  a  tenant  for  life,  after 
the  determinatioa  of  his  estate-,  thouffh  he  claims 
the  ibe,  is  not  a  disseisiu  of  the  rightful'  owner. 
Varidt  V.  /odbofi^  3  Wend.  166. 


DISTRESS. 

.  1.  For  t  rent  service,  the  landlord  may  dis- 
train of  common  right ;  but  for  a  rent  charge 
oiily  in  virtue  of  a  clause  of  distress.  He  can- 
not distrain  for  a  rent  seek,  for  the  statute  {A 
Geo.  3,  ch.  38«)  which  gives  distress  for  ul 
rents  has.  not  been  enacted  in  this  state.  Cbr- 
ntU  v>  Lnamh^  3  Cow.  653. 

3.  Fealty  is  not,  in  fact,  due  upon  any  tenare 
in  this  stete.  It  is  altogether  fi^ctitious.  It  is 
retained  by  statute  aa  to  lands  holden  in  soccage, 
and  abolished  as  to  all  grants  made  directly 
from  the  state,  (1 R.  L%  700  but  the  right  todie^ 
traiii  is  not  impaired  by  the  statute,  it  remains 
as  at  4^mmon  law,  by  which  fealty  was  incident 
to  every  tenuis,  and  the  right  of  distress  inc^ 
dient  to  fedtv ;  and  even  if  the  latter  be  taken 
away,  yet  where  it  would  have  existed  at  com- 
mon laW^,  distress  may  be  made.    Ibid* 

3.  So.  that  a  distress  may  in  all  eases  be  made 
upon  a  lease  by  parol,  which  would  be  valid  by 
the  statute  of  frauds,  where  the  lessor  retains 
the  revereion.  Ibid*  S.  P;  StkuyUr  "f^hcggtl^i 
3  Caw.  660. 

4.  Semble^  fealty  is  no  lofiger  necessary  *9 
supported  the  right  to  distrain^   iML 
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6.  The  common  la#  riffht  of  distress  was  not 
intended  to  be  abolished^  out  to  be  preser? ed  in 
foil  forcoy  by  the  actconeerninffdistiesses^  rents^ 
and  the  renewal  of  leases,  ft  R.  L.  434.)  7Mif. 

6.  Whether  where  the  landlord  executed  a 
lease  for  seyen  years,  and  le(^  it  with  a  deposi- 
tary appointed  by  the  lessee,  for  him  to  execute 
oo  his  part,  which  he  agreed  to  do,  but  neglected ; 
and  yel  took  possession  of  the  pvemises,  and  held 
them  more  dian  a  year,  ihe  landlord  may  con- 
sider the  lease  as  execated  by  the  tedant,  and 
distFBin  under  itt  Qumre*  Sckuifkr  r.Leggett^ 
S  Cow.  660. 

'  7.  The  thirteen  section  of  the  act  concerning 
disicesSes,  &c.,  giringii  right  to  disteain  goods 
within  a  certain' line  aAer  they  are  remo'vvd,  is 
confined  to  the  continaance  of  the  leaM,  or  the  eoiH 
tipuance  of  the  landlord's  right  and  the  tenatat*s 
(lossession ;  though  the  landlord's  right  continue, 
if  the  tenant'a  possession  have  ceasfd,  there  can- 
not be.  a  distress,  within  that  sectiorr,  of  ^e 
tenant's  goods  removed  off  the  demised  premises, 
though  such  distress  be  made  within  thir^  days 
after  the  tent  fiill  dae.  Bwr  y.  Fan  BuMtk^  3 
Cow.  263, 

8.  The  thirteenth  section  of  the  act  cohcem- 
bg  distresses,  dec.  (I  R.  L.'437^}  as  amended 
by  the  act,  Tsess.  43,  ch.  194,  s.  7.)  authorises 
the  taking'  or  ^eode  which  we  removed  off  the 
demised  premises,,  within  thirty  days  after  the 
rent  Copr  which  they  are  distrained  falls  due;  but 
they  cannot'  be  distrained  for  rent  which  fell  due 
mom  than  thirty  days  preyious  to  Uie  distress. 

9.  The  common  law  did  Jiot  allow  a  distrels 
off  the  premises.    IhidL  s    . 

lOw  Preyious  to  a  distress  for  rent  in  the  city 
of  New  Yorkj  the  landlord  must  file  an  affidaytt 
with  the<^cleik  of  the  city  and  county,  that  the 
rent  distrained  for  is  due,  according'  to  the  act. 
(Sees.  38,  oh.  163.)    /frtVf. 

11*  In  the  ease  of  a  distress  for  rent,  the  sfll- 
datlt  required  by  law,  specifying  the  smount  of 
vent,  dec.,  caimot  be  made  before  a  justice  of  the 
peace ;  it  most  be  made-  before  an  oificer  gene- 
lallyauthamedto.adminijneroalhs.  (SiiriUman 
T.  Flo^  9  Wend.  340. 

IS.  A  constable  of  the  town  wheie  the  de- 
mised premises  are  situate;  to  whom  a  distress 
warrant  is  deliyered  to  be  executed,  maj  pursue 
into  another  town,  and  take  goods  which  haye 
been  fraoduleatly  remoyed  to  ayoid  a  distress  for 
ranta    Jhtd» 

13.  A  suspension  of  proceedings  under  a  dis- 
tress, at  the  reauest  of  the  tenant,  does  not  de- 
priye  alandloro  of  the  right  to  pursue  the  goods 
distiained,  and  retake  them,  thou^  the  tc^ot 
has  quit  the  noiuesston  of  the  dehused  premises. 
An  original  distress  off  of  the  demised  premises, 
after  the  tenant  has  quit  possessidn,  is  not  good. 
Pembpion  y.  Fan  RenaHiaer^  1  Wend.  307. 

14.  A  landlord  cannot  distrstn  either  on  or 
off  the  demised  premises,  where  the  term  has 
expired,  and  the  tenant  ha%  abandoned  or  yielded 
up  the  possession  to  the  landlord*  WiiHami  y. 
JMm,  9  Wend.  148. 

15.  A  landlord  has  a  right  (under  the  not  of 
1813  and  the  set  of  1890)  to  distrain  either  od 
or  off  Uie  demised  premises,  at  any  time  within 
six  months  after  the  expiratiOB  of  ^e  iease. 


where  the  interest  of  the  landlord  and  the  poa- 
session  of  the  tenant  both  continue  to  exist ;  pro- 
vided the  distress,  if  made  off  the  demised  pre- 
mises, be  also  made  within  thirty  days  after  the 
goods  are  remoyed ;  or  within  thirty  days  after 
me  rent  becomes  due,  in  those  cases  where  the 
goods  were  remoyed  before  the  rent  becaAe  due 
and  payable.  But  the  landlord  is  in  no  case 
authorised  to  distrain  goods  carried  off  the  pre- 
mises, where  he  would'  not  have  been  allowed 
to  distrain  the  same  goods,  if  the  tenant  had 
permitted  them  to  remain.    Ibid* 

16.  In  an  action  on  the  case  by  a  tenant 
against  his  landlord,  for  distraining  for  a  greater 
sum  than  is  due  for  rent,  whereby  the  tenant 
was- obliged  to  pay  the  pretended  arrears  of  rent, 
&c.  i  ii  UHU  heldy  that  he  6ould  not  recover  more 
than  nominal  damages,  on  proof  that  he  gave  his 
landlord  a  negotiable  note  with  sureties  for  the 
amount  claimed  as  rent,  as  a  collateral  security 
only,  and  not  as.  a  p&yment  or  aatis&ction  of  the 
rent,  the  note  not  haymff  been  paid  nor  negotiated 
by  the  landlord.    Levns  y.  Lozee^  3  Wend.  70. 


DISl'RICT  ATTORNEY. 

.  1.  A  diittiict  attorney  is  not  liable  for  clerk's 
iees  accruing  in  the  course  of  suits,  for  fines  and 
forfeitures  upon  recognisances,  pursuant  to  the 
act  of  the  21st  of  Apiril,  1818,  (sess.  41,  ch.  283, 
s.  7,  Laws  N.  Y.,  yoU4«  page  307,  (e),)  unless 
such  fedi  are  in  fa^  collected  by  him.  The 
People  y.  Fan  Wyek^  4  Cow.  260. 

9.  The  board  c^  superyisors  are  not  bound  to 
allo^,  him  a  compensation'  for  ser rices  under 
thar  section,  but  only  for  those  which  arise  iii 
the  course  of  criminal  proceedings,  viz',  such  as 
are  provided  for  district  attorneys  in  the  statute 
of  IgQS,  (2  R.  L.  21.)  which  do  not  extend  to 
salts  upon  recognisance,  dte*    Ibid. 

3.  A  district  attorney  is  not  liable  to  the  clerk 
of  the  Circuit,  for  ^ees>  in  a  criminal  ease  tried 
m  that  Court.    FairHe  v.  Mmnoeii^  1  Wend.  fj. 

4.'  Their  duty  in  relation  to  the  collection  of 
recogntsances.  ThePe€pleY.^FanJSp9^4Yleo&* 
387. 

5.  A  district  attorney  is  not  entitled  to  charge 
for  his  attendance  at  an  Oyer  and  Terminer,  un- 
less die  attorney-general  also  attends  on  require- 
ment, dec.  •  Peefie  v.  SupervtMote  tf  Sehohorit^  6 
Wend.  605. 


DISTRINGAS. 

I.  A  rule  to  show  cause  why  a  diMtringae 
should  not  issue  will  be  awarded  against  a 
banking  company  for  the  nonpayment  of  a  hill 
of  costs.  Wonkn  ads.  Orange  Omnty  Bank^  1 
Wend.  309. 


DOGS. 

1.  If  one's  dog  chases  or  worries  cattle,  an 
action  lies  against  himv  if  he  have  notice  that 
his  dog  is  in  the  tiabit  of  doing  this.  Hinekky 
v.  Emereoiit  4  Cow.  351. 


DOWER. 


.  S.  Bat  no  one  ha8  a  right  for  this  reason  to 
kill  the  dog,  except  he  worry  sheep,  and  thus 
he  brought  within  the  statute,  -tl  R.  L.  167.) 
Jbid. 

S.  To  justify  killing  him,  except  in  the  ease 
of  sheep,  it  is  neoessary  to  show  that  he  could 
not  otherwise  be  sepisrated.    Ibid, 

4.  When  a  dog  attacks  persons,  he  may  be 
killed  as  a  common  nuisance.    Ibiii 

5.  And  BO  if  he  attack,  and  actually  kUl  do* 
mesCio. animals  on  the  owner^s  land*   Hid,,  * 


DOWER. 

I.  Tiikcf  the  widmh,  and  ef  what  tkethallU 

endowed. 
n.  Jimgnment  cf  dower* 
III.  JVhai  it  a  bar  to  dower^ 
lY.  JSction  and  ddmag€$. 

I.  Title  cf  the  widow,  and  cf  what  ifte  thdll  be 

endowed, 

1.  Count  in  dower,  that  the  plaintiff  de-. 
mands  the  third  part:  of  certain  premises,  with 
the  appurtenanees,  as  her  dower  of  the  en- 
dowment of  her  husband,  whereof  she  hath 
nothing.  Plea  in  ba»  that  'demandant  is  an 
alien,  jfleplication  that  she  and  her  husband 
came  to  thia  state  in  1786,  with  intent  to  be- 
come citizens,  and  resided  here  til)  his  death 
in  1830;  that  her  husband  was  naturalized 
August  29th,  1803,  and  that  he  purchased  the 

5 remises  in  question,  not  exceeding  lOOO  aejre^, 
anuary  4lh,  1804;  heldj  that  this  purchase 
enured  to  the  demandant's  benefit;  and  a  ri^ht 
of  dower  then  vested  in  Her,  and  she,  having 
done  nothing  to  divest  it,  is  entitled  to  recover. 
This  is  by  the  statute  of  1803.  SutHff  v.  Ihr- 
gey^  1  Cow.  89. 

S.  -Dower  is  due  of  iron  ot  other  minee 
wrought  during  the  coverture,  but  not  of  min^s 
unopened  at  the  death  of  the  husband.  .  Coatee 
y,  Cheever,  1  Cow.  460. 

3.  A  widow  is  in  genC]^!  entitled  lo  dower 
in  an  equity  of  redepiDtion:  but  where  the  te- 
nant enters  upon  the  land  oy  virtue  of  a  fbre- 
closure,  or  aAer  a  forfeiture  for  the  nonpaym^ent 
of  the  money,  then  the  estate  19  deemed  never 
to  have  vested  in  the  husband^  and  the  widow- 
is  not  entitled  to  dower.    Jbid, 

4.  Where  the  tenant  in  possession  enters  by 
virtue  of  s  purchase  of  the  equity  of  redemption 
from  the  mortgagor,  and  then  buys  the  mort- 
gage, and  takes  an  assignment  to  himself,  this- 
extinguishes  the  mortgage,  and  the  widow  of 
the  mortgagor  is  entideo  to  her  dower,  and  in 
such  case  her  rigl^t  relates'  back  to  the  pnfchase 
of  her  husband.    Ibid, 

5.  A  right  to  dower  is  an  interest  in  lands 
contingent  diiring  the  life  of  the  husband,' but 
rendered  absolute  by  his  death.  But  it  is  a 
ri^ht  resting  in  action  merely,  and  cannot  be  so 
aliened  as  to  enable  an  assignee  to  bring  an 
aetion  in  his  own  name*  although  it  may  he 
released.    iSb/l^  v./br^,  1  Cow.  316. 

6.  Dower  cannot  be  had  of  an  estate  per 
autre  vie,    GUUe  v.  Brown^  6  Cow.  te8. 


7.  If  not  devised,  jraeh  an  estate  goes  to  the 
exeenlor,  and  is  as^ts  in  his  hands.  Ibid, 
.  8.  The  widow  of  an  alien  purchaser  under 
the  statute  (9  R.  L.  543.)  takes  h6r  dower  as 
purchaser,  within  the  meaning  of  that  act;  ac- 
cording to  SutXff'r,  Ihrge^t  1  Cow.  89  to  97. 
Forgai  V.  SutHf,  5  Cow.  713. 

9.  D.  took  a  deOd  in  fee  of  land  from  B.,  at 
the.  same  time  giving  the  latter  a  mortgage  to 
secure  the  purchase  money.  D.  then  intermar- 
ried with  at, ;  and  then  released'  Ins  equity  of 
redemption  to  B.,  and  d^Kl,-M.  surviving;  ilefiC, 
that  M„  his  widow,  was  not  entitled  to  dower* 
/odbofi  T.  Dran/I,  6  Cow.  316. 

10.  Possession,  of  land  by  the  husband, 
claiming  OFnership^  in  prima- faeie  evidence  of 
seisin,  to- entitle  his  widow  to  dower.  Jdekton 
V.  fFaltermire,  7  Cow.  363. 

41.  A  widow  is  entided  to  dower  hi  lands 
whereof  her  husband,  died  seised,  notwithstand- 
ing that  dower  hath  before-been  assigned  in  the 
saiAe*  lands  to  the  widow  of  the  hnshaii^s 
father  ;  the  only  eflOsct  of  the  previous  assign- 
men^  of  dower  ia  to  reduce  the  extent  of  the 
recovjny,  as  thua:  if  the  estate  originidly  con- 
sisted -of  nine  acres,  the  widow  of  die  ftther  is 
endowed  of  three  acres,  and  the  widow  of  the 
son  of  two  acres ;  and  on  the  death  of  the 
widow  of  the  father,' the  widow  of  the  son  be- 
comes entitled  to  one^third  of  the  three  acres 
originally  assigned  to  the>  widow  of  the  father. 
Bear  V.  Sn^fder^  11  Wend.  599. 

13.  The  widow  of  an  alien  is  totided  to 
recover  dower  in>  land^,  against  a  party  who^ 
■tide  is  derived  ^om  her  husband,  although  the 
husband,  at  the  time  he  took  a  conveyance  of 
the  lands,  was  not  eniided  to  take  and  hold 
real  estate,  and  such  C9nveyanoe  was  not  sub^ 
seqnendy  affirmed  by  statute.  Daoie  v.  liarrow^ 
13  Wend.  65. 

13.  The  widow  of  a  mortgagor  is  edlided  te 
dower  in  the  equity  of  rederapdon ;  but  her 
dtle  is  subject  to  die  mortfla^,  and  may  be 
defeated  by  a  foreclosure.  The  dtle  she  ae- 
quires  by  a  marriage  subsequent  to  the  mort- 
gage does  not  affect  the  security  or  any  o€  fh« 
remedies  under  It.  Fan  Dukne  v.  Thayre*  14 
Wend:  333. 

14.  After  forfeiture;  the  mortgmse  or  Ids 
heirs,  havinff  obtained  possession  of  die  mort* 
ga^  premises,  may,  until  the  mortgage  is 
satisfiea,  defend  themselves,  in  the  possession 
under  the  mortgage,  against  a  claim  for  dower. 
Ilnd,  .  ' 

,  H.  ^Jiteignment  vf  dower* 

15.  On  apnltcadon  to  set  aside  the  admea- 
surement of^  dower,  under  the  statute,  (i  R.  L. 
60.)  it  must  appear  that  copies  ^  the  papers 
upon  which  the  applicadoa  is  greunded  have 
been  served  upon  ihe  opposite  party.  Matter 
of  PeUft  Shaw^  A  Coir.  176. 

16.  IT  land  assigned  for  dower  contain  aa 
open  mine,  tenant  in  dower  may  work  it  for  her 
own  benefit,     {hatee  v.  Ckeever,  I  Cow.  460. 

17«  Dower  may  be  assigned  of  minea,^either 
coUecdvely  with  other  lands,  or  separately  of 
themselves.    Jbid, 

18.  It  shall  be  aasigned  by  metes  and  hounds« 
irpractieable;  if  not,  a  proportion  of  tlie  profits  or 
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the  separate  alternate  enjoyment  of  the  whole 
for  short  proportionate  periods*  may  be  assigned 
for  dower.     Ibid, 

19.  Where  the  assignment. is  of  land9  aliened 
by  the  husband  in  ,his  lifetime,  and  improTed 
by, the  tenant,  the  admeasurers  should  assiffu 
one-third  of  the  whole  value  bf  the  landr  der 
dncting  the  improvements  made  since  the  sale ; 
and  the  assignment  should  be  so  made,  if  prac- 
ticable, as  to  give  the  tenant' possession  of  the 
improvements  which  he  has  made  i  or  if  made 
in  any  other  way,  it  should  always  be  in  such 
manner  as  to  secure  to  him».under  the  statiite, 
(sess.  S9,  eh.  168,  a.  1,  I  R.  b.  60.)  his  own 
improvements,  or  a  suitable  allowance  for  the 
use  of  them.    Ihid, 

.SO.  In  proceedings  to  assign  dotirer,  before 
the  surrogate,  the  admeasurers  appointed  by 
him  under  the  above-mentioned  statute  have 
no  power  to  decide  upon  the  widow*s  right  in 
the  land ;  but  this  is  a  question,  which  belong 
to  the  surrogate,  and  the  admeasurers  must  obey 
his  order. '  Ibid* 

.21.  Where  the  surrogate  orders  one-third  of 
certain  premises  to  be  set  off,  the  adiheasniers 
have  no  right  to  confine  dieir  admeasurement  to 
one-sixth,  upon  the  ground  that  the  husband 
was  entitled  only  to  one  undivided  half  of  the 
land.    Ibid, 

83.  But  they  have  the  same  powers,  as  a 
sheriff,  mider  an  execution  upon  a  Judgment  in 
dower;  andaocordinffly  are  not  confined  U%  the 
mere  measuring  off  oy  metes  and  bounds,  but 
may  assign  dower  iiv  mines,  as  above  mention- 
ed ;  and  a  surrogate's  Court  is,  under  the  statute, 
a  legal  and  fit  tribunal  for  directing  and  enforc- 
ing such  an  assignment.    Jbid, 

33.  On  appead  from. the  proceedings  to  as- 
sign dower  before,  the  surrogate,  where  ,the  re- 
spondent resides  out  of  the  state ;  it  aeenu^  the 
notice  of  the'  aj^peal  ^nd  other  papers  may  be 
served  by  putting  them  in  the  post^mce, 
directed  to  the  r^p6ndent,  or  by  delivering 
them  to  his  tenant  upon  the  premise^  or^pon 
bis  attorney  in  fad,  it  lie  has  any ;  but  service 
upon  the  attorrRy  who  appeared  before  him, 
and. conducted  his  proceedings  before  the  sur- 
rogate, is  not  per.  <e  sufficient  notice;  for  attor- 
neys are  not  known  as  officers  of  that  Court; 
and  tne  person  appearing  as  attoAey  there  is 
not  considered  as  an  attorney  on  record,  upon 
whom  notices  may  be  served  in  the  progress 
of  a  suit*i>rosecuted  or  defended  by  attorney. 
Ibid. 

34.  Where  the  notice  of  appeal  and  other 
papers  were  served  upon  the  agent  and  opunsel 
of  the  respondent,  who  apneardi  for  him  before 
the  surrogate  and  the  admeasurers,  and  who 
was  directed  by  him  to  keep  a  look-oqt,  and  it 
appeared  that  the  respondent  was  in  fact  ap- 
prized of  the  service,  and  retained  eounsel,  who 
apptored,iuid  brought  his  whole  case  befbre  the 
Conr^;  keUj,  that  these .  circumstances  were 
ciquivalent  to*  a  personal  service.    Ibid. 

3Su  The  statute  directs  no  particular  manner 
of  service,  and  i^  is  satisfied  if  the  Court  see 
that  the  party  has  been  fully  apprized  of  the 
appeal,  so  that  his  rishts  cannot  be  affected  for 
want  of  notice.  Ibia, 
'86.' The  procfBedings  beiScwe  U  surrogate  ta 
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admeasure  and  set  off  dower,  are  no  evidence 
of  title  in  the  widow.  Jgekton  v.  Bevoitt^  6 
Cow.  316. 

27.  A  widow,  before  her  dower  is  assifirned 
to  her,  cannot  convey  an  interest  in  the  land 
whereof  her  husband  died  seised.  Bitckie  v. 
Putnhm,  13  Wend.  524. 

38.  On  a  proceeding  for  the  admeasurement 
of  dower,  if  one  of  the  admeasurers  dies  before 
the  execution  of  his  trust,  the  vacancy  may  be 
supplied  by  a  new  app&jntmellt  made  by  the 
surrogate  for  the  time  being,  although  the  ori- 

S'nal  appointment  was  made  by  his  predecessor. 
ak  V.  EdamU^  8  Wend.  460. 
39;  On  a  prooeedina  be&re  a/fitorrogate  for 
the  appointment  of -admeasurers  of  dower,  an 
inquirv  cannot  b<)  gone  lato,  whether  a  settle- 
ment has  been  made  by  the  husband  in  lieu  of 
dower.    Hydt  v»  Hydt^  4  Wend.  630. 

30.  Admeasurers  of  dower,  in  ascertaining 
the  part  to  be  assigned  to  the  widow,  are  not  au- 
thorized to  make  any  ded;action  in  cbnsequerice 
of  any  conveyance  of  land  made  by  the  husband 
to  the  wife  during  tharriage.    Ibid, 

31.  On  an  appeal  to  the  Supreme  Court,  from 
proceedings  beipre.  a  surrogate  on  admeasure- 
ment of  dower,  only  the  regularity  and  fair- 
ness of  the  proceedings  "will  be  examined  into. 
Ibid, 

33.  In  proceediogs  before  a  surrogate,  by  a 
widow,  to  obtain  admeasurement  of  dower,  it 
is  necessary  to  give 'notice  of  such  proceedings 
only  to  the  tenant  of  the  freehold ;  tenants  lor 
years  are  not  entitled  to  notice.  .  Ward  v.  KiU$ 

eiat,   13  Wend.  137. 

>    •         ■» 

in.  What  ira  bar  to  dower, 

33.  The  alien  widow  of  a  natural  bom  citi- 
zen cannot  be  endowed;  and  it  fdlows  that  the 
alien  widow  of  a  naturalized  husband  cannot 
be  endowed,  independent  of  the  statutes  author- 
izing aliens  to  purchase  and  hold  real  estates. 
SutHffy.  fbrgey,  1  Cow..  89. 

34.  Jteeeini,  that  the  widow*  does  not  take  as 
purchaser,  heir,  assign,  or  under  any  other 
W<^rd  used  by  the  statute,  expressly  to  designate 
the  persdn  intended  to  take;  but  rather  as  a 
eonstructivio  right  as  a  purchaser  within  the 
general  spirit  and  object  of  those  statutes.  Ibid, 

3d.  Demand  of  dower  is  not  necessary  to 
warrant  an  action  for  it.  Jaekaon  V.  ChurthiUf 
7Cow.3Q7.^ 

36.  A  devise  or  bequest  to  the  widow,  in  liea 
of  dower,  and  which  is  accepted  by  her,  is  a 
good  bar.    Ibid, 

37. '  That  a  devise  to.  the  widow  was  intended 
to  be  in  lieu  of  dower  may  be  inferred  from  the 
provisions  of  the  wHl;  as  where  it  is  incon- 
sistent with  ^e  claim  of  dower.  But  the  in- 
con][^ity  must'  be  pfain.  Thus,  where  the 
husband  devised  to  his  wife  his  dwelling  house 
and  part  of  his  gardens  durante  tiduiiate,  with 
certain  of  his  personal  property,  &c. ;  and  then 
devised  his  farm  to  his  two  sons,  &c,  and  the 
wife  accepted  the  provisions  of  the  will ;  keH 
this  was  no  bar  to  dower.    Ibid, 

38.  The  acceptance  by  a  widow  of  an  estate 
given  to  her,  by  the  will  of  her  husband,  in  lieu 
of  dower,  is  a  bar  at  law  as  well  as  in  equitv 
to  her  rig^t  of  dower  in  other  lands  whereof 
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her  husband  died  seised.    Kennedy  t.  Mlk^  13 
Wend.  553. 

39.  And  althoogh  such  other  lands  are  ehai^ 
od  by  the  will  with  a  contribution  to  her  support, 
the  neglect  or  refusal  of  the  owners  of^  such 
lands  to  coinply  with  the  reauurements  of  the 
will  does  not  entitle  the  wiqow  to  her  actioa 
of  dower ;  her  remedy  is  otherwise.    Ibid, 

40.  Wheie  a  testamentary  provision  is. made 
for  the  widow,  which  is  mtended  to  be  in  li^u 
of  doWer,  she  has  her  choice;  she  may  talce  the 
proTiston  in  the  will*  or  her  dower,  but  cannot 
nave  both.    Ibid. 

IV .  Mipn  and  damageez 

41.  In  doif  er  unde  nihil  habet^  view  it  hot  of 
course.     Piicher  j,  Conant^  4  Cow.  396. 

43.  In  general,  a  view  will  not  be  granted 
nnlMS  boundaries  aie^in  auesjtion.    Ibid, 

43.  In  ejectment  for  aower,  admeasured  on' 
application  to  ike  surroffate,  under  the  act,  (1  R. 
L.  60, 1, 2A  the  proceedings  are  no  eridonce  of 
title,  nor  of  any  thing  more  than  that  the  part 
assigned  belongs  to  &e  widow,  after  a  title  .is 
shown  to  the  whole.  The  plaintiff  must  prove 
his  title,  the  s&me  as  in  any  other  action  of 
ejectment ;  and  the  defendant  may  impeach  it. 
Jaekaon  v.  RandaU^  5  Cow.  168. 

44.  .The  proceediags  to  set.  off  cnr  assign 
dower  by  the  Court  of  Common  Pleas,  uni&r 
the  act,  (1  R.  L.  60.)  arp  merely  evidence  oi" 
the  location  of  the  land  to  be  recoveied.  All 
Uie  other  facts,' as  seisin  of  the  husband,  &c., 
must  be  proved  in  the  ordinary  way,  as  in  an 
action  of  dower.  JadtMon  t.  WaUermire^  5  Cow. 
890. 

45.  The  same  evidence  of  seisin  which  would 
entitle  the  heir  to  recover  in  ejectment,  will  sus- 
tain an  action  for  dower.    Ibidf 

46.  Actud  possession  df  the  hu^and,  or  his 
receipt  of  rent,  is  .|>rtma/aet£  evidence  pf  eeisfn 
in  action  for  dower.    Ibid,. 

47.  Where  it  appeared  by  parol  that  the  hus- 
band bought  a  farm,  paying  -something  (otrards 
it,  talcing  possession  and  selling  to  another,  who 
succeeded  htm  in  the  posseesion  ;  and  so  through 
several  tenants  down  to  the  defendant,  who  was 
in  possession ;  held^  that  this  was  prima  facie 
evidence  of  the  husband*s  seimn,  and  sufficient 
to  entitle  his  widoiikr  to.  recover  dower,. though 
no  deeds  were  shown.    Ibidi 

48.  The  prqcee^ngs  upon  a  petition  to  the. 
Court  of  Common  Pleas,  for  tne  admeasure- 
ment of  dower,  under  fhe'statatef  (1  R.  L.  61, 
8.)  cannot  be  impeached,  in  ejectttient  for  the 
dower,  because  the  partition  does  not  show,  on 
its  face,  that  the  husband  died  Ibr^days  before 
it  was '  presented. .  Jaekfon  v.  WaUtrniire^  7 
Cow.  353.  ^ 

49.  It  will  be  intended^that  the  fact  vpneared 
to  be  so  on  the  headng  in  the  Common  JPleas. 
Ibid. 

50.  If  there  be  an  irregularity  in  the  pro- 
ceedings of  that' Court,  the  mode  of  taking  ad- 
vantage of  it  is,  by  motion  there  to  set  them 
aside,  or  by  appeal  under  the  act.    Ibid, 

51.  A  writ  of  dower  unde  nihil  habet  lies 
only  against  the  tenant  of  the  freehold.  Hurd 
r  Grant,  3  Wend.  3.40.  ' 

63.  Where  ddWer  has  been  assigned  by  ftd** 


measurers  appointed  by  the  surrogate!  and  eject- 
ment is  brought  for  the  recovery  of  possessioo 
of  the  premises,  the  plaintiff  is  not  bound  to  de- 
clare by  demanding  toe  one  undivided  third  part, 
&c.,  but  may  demand  the  specifiic  lands  admefr* 
snred.    Borei  v.  Griffin^  9  Wend.  307. 

53.  Where,  however^  in  such  case,  an  nndi- 
Tided  third  part  Is  demanded,  and  .this  plaintiff 
on  the  trial  shows  her  right  to  dower  independ- 
ent df  the  admeasurement,  and  also  shows  thai 
such  admeasurement  was  had  on  due  notice  to 
the  defendant,  and  a  verdict  is  rendered  for  the 
specific  portion  assigned  as  dower;  the  Court 
^ill,  after  ierdict«  permit  an  i^endment  of  the 
declaration,  aiid  Will  not  send  back  the  parties 
16  a  new  trial.    Ibid. 

54.  The  dower  whl^h  the  widow  is  entitled 
to  in  lands  aliened  by  the  husband  during  the 
marriage,  is  one-third  of  the  value  at  the  time 
of  alienation,  and  no  more.  Walker  V.  Sekuti- 
ir,  10  Wend.  480. 

55.  A  widovr  who  brings  ejectment  to  recoi^r 
her  dower  is  entitled  to  costs,  though  the  euit 
be  brought  before  admeasurement  of-do'wer. 
Ibid 


DRUNKENNESS.  - 

.  1.  Voluntary  drunkenness  will  not  prefect  a 
person  /rem  liability  for  torts,  or  from  pnnish- 
ment  for  crimes  committed  while  in  that  aitn%* 
tion.    Prentice  v.  Achom^  2  Paige,  30. 


DUELUNG. 

1.*  Since  the  adoption  of  the  new  constitntion* 
the  oath  against  duelling  cannot  be  required  of  a 
soUeitoc,  counsellor,  &e.  In  the  can  cf  Wbod^ 
note  (&),  dCow.  39. 
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^.  When  an  ejeUment  lies. 

n.  What  title  or  tlaiin  wiUaupppft an  aefionf 
(a^  Title  by  deed,  judgment^  fincy  awards 
.ocMM,  loGOtion^  patent^  jre. ;  (b)  Title 
bynomsnonf  (c)  Equitable^  title  f  (d) 
Jrnen  there  it  a  auhieting  title. 

III.  Natice  to  quitf  when  neceaearvt  and  when 

toaived  by  the  tenant^  diaelaifner. 

IV.  D fence:  (a)  Title  in  the  defendant  or  e 

third  person  f    (b)'  Jtdveree  poueetioiif 
(c)  How  the  leubr  may  repel  the  defence 
■  of  adveree  poeeeteion  /'(d)  When  the  de* 
^  fendant  is  precluded  from  jdi^puting  the 
kuor*$  title  t  (e)  Other  vu^ero/^  dp- 
fence. 
y.  Declarations  (a)  Demise;  (h)  peelarationf 
and  amending  declaration  f  (fySemiee 
vf  declaration  and  notice. 
VI.  Proceedings  %^hen  the  tenant  appears,  and 
enters  into  the  eonsent'rule.-  (a)  Cmseni 
fule  ahd  vlea  i  {h)  Jdmittihg  the  land' 
lord  to  mendt  (e)  Subse^tient  proceed' 
ings  iintu  judjpient  tncAwtve* 


\ 
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yn.  Proeeeding9  in  catu  tfrt-tniry  for  non- 

payment  <f  rent. 

y  111.  Habere  faetoB  ptmemonem, 
IX.  Jetton  tf  tre^Musfor  ^  mesne  ptofiis* 

I.  When  an  ^eetmeni  He^. 

I.  Merely  morinf  hxj  scales  on  the  ground 
of  anoth^,  and  noTer  afterwards  interferiog 
with  theibi,  does  not  amoont  to  a  possession  in 
the  paru  remoring,  so  as  to  subject*  him  to  an 
action  of  ejeetmeuL  Jbikton  y.  Pike^  9  Cdw.  69. 

S.  Ejectment  may  be  maintained  against  a 
Tendee  who  fails  to  perform  ^is  part  of  the  con- 
tract under  which  he  enters,  on  showing  notice 
from  the  Tender  that  the  contract  was  at  an  end. 
Jaekaon  Y,  Hibnerirf^  5  Wend.  26. 

•  3^  Where  premises,  for  which  an  action  of 
cject^ient  ia broaght,  are  actually  occupied  and. 
pessessed,  though  by  a  mete  terpont  of  the 
owner,  the  ac^on  must  be  hrought  against  such 
servant;  but  if  one  engaged  in  the  GultivatioTn 
of  pro|^r^,  as  ar  latere  tervant  of  the  owner, 
be  not  m  the  actual  oceu{>ation  of  the  premise, 
an  action  of  ef ectment  ViU  not  lie  against  him. 
Skater  eioL  r.  itGram^  12  Wend. ^58. 

4.  Ej^ptmeht  will  not  lie  against  a  ren^ainder- 
raaft  dunng  the  continuance  of-  the  particular 
estate.    /M» 

^b»'R  memtj  that  ejectment  for  dower  can  only 
fae-i»rionglft  againat  the  tenant  of  the  freehold. 

6»  Whevs  A.  owned  a  patent,  and  B«.  owned 
another  fAtent  ^joining,  and  in.  the  location 
under  their  relpeelive  j^Ments,  A.,  by  a  mistake 
in  locating,  curtailed  his  patent  on  the  side  of 
B),  In  obnsequence.  of  which  B.,  though  h^  lo- 
cated at  first on^the  true  line,  afterwards  claimed 
tip  to  AJb  location,  and  deeded  a  supposed  gore 
beCWeen  the  .patents ;-  keki,  that  A.  was  not  oonr 
cMed  in  an  aetion  of  ejeobnent^  but  m.ightroco- 
yer  against  one  claiminir  a  part  df  the  supposed 

rire  under  the  title  of  B.  Jackeon  y.  fVbcjfin^, 
Cow.  276.      .     '  ^  - 

7*  And  thoog^  A.  -aetMly  g^ve  oonyeyafloei 
of  his  land  according  to  such  mistaken. lodati<m, 
he  will  n6t  be  concmded  in  relation  to  any  per- 
sons other  than  thdse  to  whom  he  has  thus  c<9r* 
y^yed.  *  'Ibidm 

8. -In  ejectment  by  the  mortgagee,  or  his  as- 
signee, or  a  purchaser  under  a  mortgage  ex- 
pmsly  conditioned  for  the  payment  of.  money, 
evidence  that  th^  mortgage  was  ^yen  to  indem* 
nify  the  mortgagee  as  special  bail  for  the  tnort- 
esgor,  apd  that  no  damage  had  followed  his 
being  bail, is  inadmissible.'  Jaekion  y.  /odbon,- 
i  Cow.  173. 

9.  Where,  in  ejectment,  the  defendant  gave 
evidence  to  show  iSiat  certain  lands  of  D.  0«, 
onder  whom  the  fes^rs  of  the  plaintiff  dainled 
thie,  were  fbrfeited  by  an  act  or  attainder ;  heU; 
thai  this  wna  prima  faeie  evidence  that  the  title 
to  the  premises  in  question  Was.  once  in  D.  C. ; 
^ttd'that  the.  plaifrtiff:  might,  without  further 
proof  of  title  in  D.  C,  proceed' to  deduce  title 
nrom  him.*  Jaekeon  v.  Oue,  4  CoW.  597. 

10.  Whne  an-  act  for  vesting  certain  lands 
of  D.  C.  in  ,C.  C.  referred  to  a  locaj^n  and 
ensooMiration  of  the  lands  D.^C^  iQade^  &e.,  and 
delivered  to  4he  eoramisahmers  4f  rarfeiturefta 


and  directed  them  to  be  appraised  by  such  per- 
sons aS'the  commissioners  of  forfeitures  should 
appoint,  and  the  appraised  value  to  be  paid  either 
to  the  commissioners  or  treasurer,  &c.  as  against 
the  state,  the  location  and  enumeration  thus 
adopted  by  the  act  are  conclusive  that  the  lands 
mentioned  in  them  belonged  to  D.  C.    IbitL 

11.  Caiuie  que  tru^t^  who  have  paid  the 
consideration  for 'a  conveyance  of  lands,  may 
claim  the  benefit  of  a  resaltijig  trust,  and  will 
be  considered  as  holdluff  the  legal  estate  so  far 
as  to  enable  them  to  defend  or  maintain  an 
action  of  ejectment  for  lands  thus  held.  Nifrik 
Hempetead  v.  Hemp^ead^  2  Wend.  1.09. 

i^.  Where  a  pfaioti^  in  ejectment  claims  to 
recover  under  a  mortgage  as  forfeited,  it  is 
enough  that  |t  be  found  by  a 'special  verdict 
that  mere  is  a  mortgage,  and  that  from  its  tenns 
it  appears  that  the- day  of  payment  was  past  at 
the  commencement  of  the  suit ;  it  ia  not  neces- 
sary that  the  jury  should  find  the  nonpayment 
of  the  mortgajp^  moneys.  Roger*  v.  kaglt  Fire 
CompoiHy^  9  Wend^  611.     • 

13v  Long  acquiescence  by  a  plaintiff  in  an 
erronepus  location  will  aodi'orize  a  jury  to  find 
that  the  plainfiff  had  agreed  to  a  location  differ- 
ent from  that  gi^en  by  his  deed ;  and  whether 
the  plaintiff  knew  his  riffhts  or.  notv  such  loca- 
tion or  .acquiescence  will  bind.  him.  -Dibbles, 
Bogen  et  al,   13  Wend.  536. 

14.  The  declari&tions  as  well  as  the  acts  of 
parties  are  competent  evidence  upon>  the  ques- 
tion of  location*    Ibid. 

15.  A  contract  for  the  pur^ase  of  land,  after 
performance  by  the  ven^toe  of  the  terms  of  the  con- 
tract, and  the  accruing  of  a  right  to  a  deed,  is  a 
suiBcient  colour  jo(  title  whereon  ta  base  a  de- 
fence of  adverse  possession  in  an  action  of  ejec^ 
ment  by  the.  vendor  for  the  recovery  of  the 
premises.    Briggt  y^J^romeri  14  Wend.  227. 

'  16.  A  possession  of  t|rehtjr-fiye  years  under 
Sttch  contract,  after  the  accruinp;  of  the  right,  to 
a  deed,,  authorises  the  presumption  that  the  deed 
was  executed.    Ibid. 

(b)  Tilkiy  poeusHon.  ' 

'  17.  Where  one  in  possession  of  land  claim- 
ing title,  but  having  no  other  right,  conveys  the 
land  by  quitrolaim  deed,  and  the  grantee  enters 
upon  and  Improves  part,  claiming  title  accord- 
ing to  .his  deed,  the  poesession  of  the  residue 
continuing  in  the  grantor,  the  possession  of  the 

rtor'^ia  the  possession  of  tho  grantee ;  and 
latter  tnay  maintain  ejectment  grounded 
upop  such  a  possession  against  the  grantor,  or 
any  one  who  is  in  by  sobsequedt  possession 
without  title.  Jacktan  y.  Hubble^  1  Cow.  613. 
'  18.  A  prior  possession  id  wrima  facie  evi- 
dence. q£  title  m  an  action  or  ejectment;  but 
Where  a  recovery  by  ejectment  is  had  against  a 
prior  possessor,  he  tsannot  set  up  his  possession 
as  the  foundation. of  a  recoverf  in  a  qross  eject- 
ment, unless  .it  was  of  sufficient  length  to  be 
evidence  of  title,  as  where  it  was  for  twenty 
years  and. more,  /oefoon  v.  J^/er,  6€ow.  751. 
19.  in  ejectment,  a  prior  possession  short  of 
twenty  years,,uBder  a  claiiti  of  ri^ht,  will  pre- 
vail over  «  subsequent  possession  short  of 
,twen^  years,  if/ the  first  be  not  relinquished. 
Jaekeon  v.  Dtnni  5  Cow.  200. 
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SO.  Though  a  prior  poBsession  is  good  ground 
of  recovery  in  ejectment  against  one  who  claima 
by  mere  poasession ;  yet  if  such  prerioua  poe- 
session  was  not  continued,  but  yofuntarily  aban- 
doned, it  becomes-  unairailable  against  the  Bub^ 
sequent  one.     Jaekton  Th  Wafhtr^  7  Cow.  637. 

21..  And  though  such  previous  possession*  be 
not  Toluntarily  abandoned,  ylBt  it  will  Hot  avail 
fl^nst  a  suMequent  possession  acquired  by 
ejectment.  -  Ibid, 

22.  Where  lands  have^beeff^held  adver$eIf^tor 
twenty  years,  and  an  entry  is  made  by  a  party 
who  has  the  true  liiky  each  party  mav  be  di*- 
poSsessed  by  an  ejectment  broaght  by  him  who 
held  the  premises  adversely.  JbeMvnv«0/lz, 
8  Wend.  440.. 

23.  A  plaintiff,  in  ejectment,  claiming  the  pre- 
mises in  fee,  is  entitled  to  recover,  altnougn  he 
only  shows  title  by  possession.*  Day  r.Mter^ 
toiiy  9  Wend.  223. 

24.  Neither  an  -actual  entry  under  title  or  the 
actual  receipt  of  profits  need  be  shown  to  main- 
tain an  ejectment;  it  is  sufficient  to  show  a- 
right  to  the  possession  at  the-  time  of  the  com« 
mencetnent  of  the  suit;  Sigkr  v.  Fan  Eiper,  10 
Wend.  414. 

<c)  EquUabk  Uih, 

25.  An  equitable  title  is  not  available  in  an 
action  of  ejectment,  .so  as  to  defeat  the  l^gal 
tide.    The  latter  alone  is  in  ques^on.    ^ncUdr 

V.  Jaektot^  8  CoW.  543. 

■  •     •  •         . 

(d)  K'ften  there  h  a  wHmUimg  (iUe. 

26.  To  warrant  one*s  being  made  a  lessor  in 
ejectment,  he  must  have  a  subsisting  claim  to 
a  title  or  interest^  in  the  premises.  Jaehon  v. 
Pom/,  2  Cow.  502.  . 

Itl.  ybiiee  fa  ^t^'when  peeemary^  tmd  token 
vfttived  fy  the  tefiantt'diKbumer,  •'   ' 

97.  Notice  to  quit  is  not'  necessary  where 
there  is  no  tenancy  in  fact,  and  especially  where 
the  defendant  disclaims  to  hold  as  tenant..  J^td^ 
mm  V.  Drenehf  3  Wend-  337,  - 

28.  A  tenant  for  one  year  holding  ^over  is  a 
tenant  from  year  to  year,  and  entitl^  to  notice 
to  quit  before  an  ejectment  can  be  broygrht 
against  him ;  and  one  coming  in  under  such 
tenant  stands  in  the  same  relation  to  the  land- 
lord, and  i^  also  entitled  to  notice  to  quit. 
Jaekson  v.  Salmon^  4  Wend.  327. 

29.  Notice  to  quit  is  not  necessary  from  a 
purchaser  at  a  safe,  by  virtue  of  a  surrogate's 
order  fpr  the  payment  of  debts,  to  a  persoq  in 
possession  under  a  conveyance  horn  the  heirs 
of  the  intestate.  .'Jaehgon  v.  Bobinrnm^  4  Wend. 
436.     •    ;         . 

30.  Notice  to  quit  to'a.  vendee  is  not  nece»- 
sary,  though  he  enter  intb  possession  ($f  the  land 
by  the  assent  of  the  vendoh  Jaekeon  v.  Mm^ 
erief^  5  Wend.  26. 

31.  It  is  essentiartoavalid  disclaimi>T,,that 
the  case  be  such  tfiat  the  estate  or  tHing  dis- 
claimed would  pass  or  test  but  fof  ^e.  dis- 
claimer-; unless  it  be  made  an  express  condition 
of  the  grant,  that  the  grantee  shaU  elect.  Jbc^ 
son  V.  BiehardBj  6  Cow.  617. 

32.  This  proposition  illustrated  by  the  cases. 
Ibid. 


33.  A  disclaimer  may  be  by  record,  and  some- 
times by  deed  or  in  paie,    Itridm 

34.  Where  a. conveyance  of  land  is  drawn 
and  sealed,  but  not  delivered,  it  is  void;  and  not 
a  case  for  dia^laimer  on  the  part  of  the  grantee. 
Ibid. 

35.  A  written  d&sclailner,  therefore,  in  soch 
case,  being  put  on  that  ground,  not  affeeting  the 
title  to  laiMs  in  eny  way,  is  not  an  instrament 
which  can  be  acknowledged  or  proved  and  re- 
corded within  the  resiatry  act     (1  R.  L.  369.) 

IV.  Defence  >  (a)  Title  inihedtfendantpr  a  third 

person.      ^      ' 

36:  One  making  a  contract  to  bay  land,  and 
taking  possession  uader  it,  though  strictly  the 
rslalion  of  landloid  and  tenant  is  not  thue  cre- 
ated, yet  the  vendee,  in  ejectment  hy  the  vendor 
against  him,  is  absolutely  estopped  from  eilli«' 
showing  title  in  himself  or  setting  up  an  out- 
standine  title  in  another,  /odboo  y.Jn^a&ert  7 
Cow.  637i 

37;  So  of  any  one  comiqg  in  under  htm, 
either  with  his  consent  or  as  an  intruder.    Ibid. 

38.  And  where  G.  brought  ejectmetit' against 
such  a  (vendee,  who  went  Into  another  state, 
leaving  his  wife  and  children  in  possession ; 
and  G.'  then  persuaded  the  wife  to  surrender 
the  possession  to  has  for  a  coippensation ;  en 
ejectment  by  the  vendor  against  G.*s  tenant; 
held,  that  he  was  estopped  to  show  G.'s  titie, 
or  any  title  ootstandtogagaii^t  the  vcndor../5(£dLr 

39.  Heldj  also,  that  the  questipn,.  whether  G. 
claimed  under  the  vendee,*  was  a  questienjof 
law ;  and  it  having  been  submitted  to  tbe  Jury* 
who  found  for  G.,  a  new  trial  was  granted.  Ibui. 

40.  An  outstanding  title  in  a  pembn  other 
than  the  lessor  of  the  plaintiff,  in  ejectiifient  is 
sufficient  to jdefeat.fais  recovery,  though  the'.de- 
fendaiit  do  not  claim  under  that  title.    Jaehmn 

V.  Harrin^onj  9  Cow.  86.   - 

41 J  And  thisv  ^<  eeenu, /though  the  title  he 
outstanding  in  the  trustees  of  fl£  lessor.  Ibid. 
'  49.  W^  Srreoonvejraiioe  from  a  trustee  ^1 
he  presumed.    Ibid^         '   '    ' 

43.  A' defendant  in  ejectoient,  a-  naked  pos- 
sessor without  cplouror,  daim  of  right,  is  enti- 
tled to  have  facts  and  circumstances  submkted 
to  a  jury, 'from  which  a  presumption  jnay  arise 
of- a  conveyance  of-  the  estate  claimed  W  the 
leasers  of  the  plaintiff;  so  that  if,  in  the  judg- 
ment oC  the  jniy^  such  (hcts  ana  circnmstanpes 
are  sufficient  to  warrant  the  inference  of  a  con- 
veyance^ they  may  si^  so  ;  and  bnf  thAS  show-  . 
ing  the  title  out  of  the  lessors  of  the.plaiatiff,  a 
delendant  may  protect  his  possession,  althouffh 
he  may  Be  unable  to  trace  subk  titl^  to  hims^f. 
Sdunier  v.  /cdbofi,  2  Wend.  14. 

44.  In  an  action  of  ejectment  brought  against 
the  grantee  of  a  tenapt  by  thecotfrtesy,  i&  htX 
of  assuining  to.eotive^  a  fee,  supporad  by  proof, 
of vthe  destrnctioaof; the  hquse of  the  {[rantee 
by  fire  many 'years  befor^^s  not  sufficient  tow 
warrant  the  presumption  of  a  conveyance  la^te 
tenant  authoriziiig  the  grantef  a  feo,  especially 
when  rebutted  by  other  orcumstanoes. '  ^idbon 
▼.  Manebie,  2  Wend.  357.      , 

45.  In  an  action  of  ejeecment  by  a  inortgagee 
^faiast  a  tnurtgagor,  the  Utter  nuiy  set  ap  aa 
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•▼iction  under  a  p^ramonnt  title,  ia  bar  of  a  re- 
ooyery ;  and  though  the  mortgagor  has  become 
a  purchaser  under  such  hostile  tiUe,and  remains 
in  possession  ef  the  mortgaged  premises,  the 
mortgagee  is  not  entitled  to'reCo^er.  Jo/ckaon 
T.  3&nh^  5  Wend.  44. 

46.  A  tenant  cannot  set  up  an  outstanding 
adiEeras  title  in  a  third  person,  in  an  action  of 
ejectment  brought  against  the  tenant  by-  those 
deriying  title  from  his  landlord.  Jaekaon  y. 
£r<^er,  6  Wend.  346. 

47.  The  aceeBtance  of  a  lease  by  the  -tenant 
from  such  thiitl  person  is  a  fraudulent*  attorn- 
ment; and  notwithstanding  such  title  and  the 
lease  under  it,  the  original  landlord  is  entitled 
to  recoyer,  on^proof  ofthe  acknowledpnent  of 
the  tenant  that  he  entered  under  him  loto'poB- 
«98sion  of  the  premises*    lUd. 

48.  A  narty  m  pottiitien  of  lands,  who  has 
reoognisea  the  title  of  a  claimant,  and  agreed  to 
poiehase,  may  subsequently  deny  such  title, 
set  up  title  ill  Khnself,  and  show  mat  his  recogt 
nitton  of  the  other  title  was  produced  by  imBo- 
sition,  of  made  ^under  misapprehension  of  his 
own  rights ;  but  a^party,  entering  intp  posses- 
sion uMer  an  agreiei'ment  to  puiSiase,  cannot 
dispute  the  title  of  him  itoder  whom/he  enters^ 
until  after  a  surrender  of  the  possession.  Jack' 
9on  T*  J^ieor,  7  Wend.  40i." 

.  49.  In  ejectment,  a  defendant  who  haa  entered 
forcibly  into,  possession  of  the  pfemites  in  ques- 
tion, is  not  debarred  byauch  forcible  entry  from 
showing  title  in  himself;  the  remedy  of  the 
party  dupossessed,  if  a]iy,.i8  under  the  statute 
etfoftib&  entry  ahd  detmner, .  Jackson  y.  Slan^ 
hwry^S  Wend.  dOl. 

60.  A  mortgagee  In  ooasession  of  the  mort- 
^|ag«d  premises,  lawfully  aqq^uired  af&c  cohdi- 
tioQ  broken,  oannot  be  dispoeseened  b^  an  action 
ojf  eieetment  commenced  against  him.  The 
nti«Bd  statutes  haye  not  altered  the  law  in  this 
respect.   J^yfe  y.iS/^,  15  Wend.i348. 

(b)  Jduene  posaetH&n' 

61.  In  ^{eetm^t,  the  defence  of  twenty  ^ears 
possession,  in  order  to  countenraii  a  legal  title, 
most  be  supported  by  twenW  yeaia  actual  oo- 
oiqinmcT,  or  a  substantial  encioiore  of'  the  pr^ 
mises  by  the  defendant,  «r  by 'him  and  those 
thiongh  whom  he  deriyes  title.     Jackson  y. 

Woo&uf^  1  Cow.  are.  -      - 

53.  A  eultiyaGon  of  part  of  the  preSbises,  with 
a  elaim  of  title  \a  the  whole  for  that  time,  will 
not  constitute  a  defence  beyond  the  portion  ao- 
toally  iroproyed.    Dnd. 

63.  And  eyeir  where  such  possession  is  under 
a  deed  or  paper  titled  for  a  large  tract  of  land, 
(e.  g.  783  acres,)  and  only  .a  small  part*  is  im- 
proyed,  (e.  b.  3  acres,)  with  a  claim  of  title  to 
the  whole,  Vdm  will  not  constitute  an  adyei^ 
possession  'beyond  ^e  actual  in^^yemenC 
/Wrf.      '  . 

64.  And  where  onolakes  a  deed  purporting  to 
describe  a  tract  of  lan^.  But  which  by  iniBtake 
in  the  description  coyers  nothing,  and  the  gran- 
tee,'hT  occu^tton^  takes,  possossioa  of  -a  part, 
and  cmima  title  to  the  whole  of  the  supposed 
tract  under  the  deed,  this  ie  an  adyetse  posses- 
sion only  as  to  the  part  actually  iraproyed. 


55.  And  accordingly  in  Jackson  y.  Loyd^  (M. 
S..  Oct.  Term,  1820,)  where  the  defendant  had 
a  deed  for  lot  4,  but  took  possession  of  lot  5 
adjoining,  believing  it  to  be  lot  4,  and  claiming 
it  as  such,  and  improving  a  part ;  held^  that  his 
adverse  poseession  did  not  extend  beyond  his 
actual  improvement.    Ihid, 

56.  The  doctrine  of  constructive  adverse  pos- 
session, by  the  cultivation  of  a  part,  accom- 
panied by  a  claim  of  the  whote  under  a  deed, 
does  not  apply  to  large  tracts  of  land  not  pur- 
chased "for  the  purpose  of  actual  cultivation. 

\Ihid, 

57.  This  doctrine,  is,  in  general,  applicable  to 
a  sing^  farm  or  lot^of  land  only,  purchased  for 
the  purpose  of  actual  cultivation.  '  Ihid. 

*58.  k  rightful  tiile  is  not  necessary  to  consti- 
tute an  adverse  possession.    Ibid, 

59.  A  cdnstructive  adverse  ppssession  must 
be  founded  on  a  deed  or  naper^title,  though  such- 
title  need  not  be  a  righttol  one.    Ibid, 

60.  To  constiiutiB  an  adverse  possession  of 
land,'  an  entry  under  claim  of  title  is  in  general 
sufficient ;  and  it  is  ndt^materid  whether  the  title 
prove  lo  be  valid  ot  not.  Jackson  t.  Oamp^  1 
Cow..  605.  ^    '  ■ 

61.  But  if  ihe-'claim  is  .not  founded  on  a  deed 
of  conveyance  or  writing,  ^he  possession  is 

limited  to  actual  occupancy  and  substantial  en- 
closure, which  must  be  deBnit^  and  notorious. 
lUd^  ,      \ 

68;  To  support  a  constructive  possession  be- 
yond thesor  grounded  on  an  actual  oc^pation 
of  part  only,  it  is  essential  that  the  writing  re- 
lieu  on  jas  evidence  of  title  should  include  the 
land  not  occupied.  *  Ibid.  . 

^  63.  Where  one  makes  a  oootract  to  have  a 
deed,  though  he  enter  into  possession  of  the  land 
described  by  it,  he  is  not  m  a  situation  to  hold 
adversoly,  until  the  condition  upon  which  ho 
contracts  to  have  his  deed  is  ful^Hedf  f<ff  such 
a  possession  i&nothosjtile  in  its  inception.  Ibid. 

64.  To  bar  a  right  6f  entry,,  a  poasedsion 
must  not  only 'be '4ios  tile  in  ita  inception,  but 
must  continue  S9  for  twenty  yearat    Ibid. 

65.  Where*  one  contracts  for  a  deed,  which  is 
afWwards.exe<iuted,  this  extinguishes  all  claim 
under  the  contract,  even  though  the  deed  vary 
from  the  contract.  The  contract  becomes  a 
nullity.  •  Ibid^  -      . 

66.'  And' aooordingly,  the  extent  of  the  ad- 
yersq  possession  can  na  longer  be  determined  by 
the  contract,  but  tnust  be  determined  by  the 
deed.    Ibid. 

67.  Where  two  adjoining  owneiB  of  land  have 
agreed  on  a  divisioYi  line  between  Ihem,  and 
held  and  occupied'  accordingly  for  twenty-nine 
or  thirty  years;  they  are  concluded,  and  the  line 
cannot  be  questioned  by  either  party,  though  it 
be-  not  acc^rding  to  their  title.  Jackson  y. 
JBvXibk:,  rCoyv.  613; 

68.  One  claiming^^under.a  deed  from  a  Judg^ 
ment  debtor  has  itot'such  an  adverse  possession 
as  will  avoid  a  conveyance  executed  by  a  pur- 
chaser under  an  execution  upon  the  judgment. 
Jackson  y.  Cb/Ztfit,  3  Cow.  69.      . 

69.  A.,  in  1787,  was  vested  by  act  of  the 
Legislature  with  certain  lands  in  fee,  in  trust 
for  B.,  a  female  infhnt^  and  others,  he  having 

[power  to  aell,  &e.    On  the  18th  of  May,  1790. 
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he  contracted  by  his  attoniey  to  sell  a  fann  to 
Rm  on  his  (R.'s)  paying,  &c. ;  and  ^.  iook 
possession  under  the  contract^  and  be^to  to  im- 
prove Ihe  land ;  but  soon  assiorned  hia  contract 
to  J.,  who  in  1790  succeedeio^  him  in  the  pos* 
session.  B.,-the  female  eeatai  ^uc.tmstt  being 
still  an  infant,  intermarried  with  C,  April  7th, 
179S ;  and  on  the^  5th  November  of  the  same 
jrear.  A,  conveyed  all  the  trust  property  (includ- 
ing the  land  contracted  for  by  R.)  to  thp  ceaiui 
que  trust.  Afterwards,  December  Idth,  1793, 
A.  the  trustee,  by  his  attorney,  conveyed  the. 
fee  to  J.  During  the  same  year,  but  at  what 
time  in  the  year  It  did  not  appear,  B.«ha4  is^ue, 
a  son  boxn  alive,  by  herhusbaod  O. .  B^  died  in 
July,  1797,  haying  attained  the  afire  of  twenty- 
one;  Cher  husband  suiyivingl  .The  son. died 
intestate  and  unmairied  in  1616 ;  and  hisfather, 
Ihe.  husband  of  9«,  died  in  18i7,  ^e  daughter 
surviving.  Oli  ejectment,  exiem.^  the  daughter 
against  J.^  who  had  held  claiming  title  from  the 
date  of  his  deed  of  December  IB^x,  1793;,Ae/4, 
first,  that  hia  possession  wa^  not  adverse,  sp  as 
to  avoid  the  deed  io  the  eegtui  que  trust,  for 
champc^y  or  maintenance ^.secondjy,  that  his 

nession  was.  adverse  irpm  the  date'  of  his 
;  but  thiidly,  as  B.<.tiie  owner,  was  thea 
under  disability,  both  of  infancy  and  eovertur?, 
the  statute  of  limitations  should  not  run  against 
her  tilllhoih  these  disabilities  were,  removed; 
that  she  or  her  heirs  should  have,  in  any  event, 
ten  years  after  the  removal  of  her  disabilities, 
and  at  least- twenty  years  after  the  adv^e  posr 
session  Commenced, ^within  whiqh  to  enter,  or 
bring  ejectment;  and  fourthly^  that  .C.  waS^ 
tenant  by  the  courtesy,  whether  the  adverse  pos- 
session or  disseisin  took' place .  befov6  or  after 
issue  of  the  marrtanB  ^  and  fifthly,  that  this  sus- 
pending thiB  right  of  enCiy  or  action  ef  her  heirs, 
they  had  yet  ten^  yeiia.  within  which  to  bring 
^eciment  a^  tAe  estate  by  the  courtesy  tei^ 
minated  by  the  death,  of  l^r.  father  ia  1817. 
Jaekton  v.  Jehnum^  5  Cow.  74. 

70.  A  possession  and  ^laim  of  kndv  under  ap 
executory  contract  of  purchase,  is  not  such  an 
i|d  versiB  possessioaas  will  render  a  deed  from  the 
true  owner  void  for  champerty. or  maintajtanjce ; 
nor  is  it  such  an  adverse  possession  as,  if  con- 
tini^ed  for  twen^  years,  will  bar  an  entry  with' 
in  the  statute  ofiimltations ;  and  especiaUy  it  is 
in  no  sense  adverse  as  io  the  one  with  whqm 
the  contract  is  made*    Ilnd,    .        ' 

71.  To  constitute  an  adVerqe4)osse8sion,  Jt. 
must  not  only  be  hostile  in  i^  inception,  but  the 
poBseMor  must  clpdm  tbe  entire  title ;  for  if  it 
be  subservient  te,  and  admit  Ihe  existence  of  a 
higher  title,  it  is  not  adverse  te  that  tifle.  JM. 

79.  Yet,  t'/jeefiMt' that  wh6rex>ne  enters  under 
a  contract  for  a  deed  with  A.,  and  ^afterwards 
takes  a  deed  from  Bm  his-  possession  frojri  this 
time  is  adverse  tp  A.,  and,  if'  continued  for 
twenty  yedrs,  will  bar  A,*'s  entry.    Ibid* 

73.  To  constitute  suoiraii  adverse  possession 
as  will  bar  alight  of  entiy,  it  must  be -accom- 
panied with  what  the  law  wiH  consider,. j^rt'iiKi 
?act>,  a  good  title.     Jadleum  v«  Drogt,  5  Cow. 

74f  Where  one  entered,  and  possessed  landi 
claiming  it  as  a  gore  between  two  patents ;  keldi 
that  this  was  not  such  an  adverse  possession  as 


wonld  bar  the  tme  owner's  nght  of  entiy, 
though  continued  for  more  than  twenty  years 
before  ejectment  brought.  The  declarations  of 
a  tenant  that  he  has  a  deed  are  inadmissible, 
even  to  shoiy  in  what  character  he  claims,  as 
whether  adversely  or  not.    find. 

76.  Though  a  tenant  in  common  enter  with- 
out clsiming^dversely  to  his  co-tenanta ;  yet  his 
possessfon  may  afterwards  become  adverse,  by 
some  notorious  act  and  claim  of  title ;  as  if  he 
purchased  his  co-tenanta'  interest  ander  a  deed 
from  the  sheriff  v  and  this,  though  the  deed  be 
defective  iot  want  of  ^  pasticnlar  d^criptiont^f 
the  landn    Jatkton  v.  Brinki  5  Cow.  483. 

76«  To  oonstiittt^  an  adverse  possession,  it  is 
not  necessary  0iat.  the  'deed  under  which  it  ia 
claimed  be  valid*    Ibid. 

77.  The  rule  that  an-adterse  possession,  to 
bar  an  action  of  ejectment,  must  be  hostile  in 
its  inception,  and  continue  «o  for  twenty  yeara, 
does  not  spply  to  the  entry  of  the  tenant,  but  to 
the  act  by  which  the  posftession  become^  ad- 
verse.  J  bid'  X 

78.  Where  a  larga  tract  of  land;  is  divided 
iAto  lots*  the  possession  of.  one  lot  adversely 
will  not  cr^te  a  consiructive  adverse  DoesjQ»* 
sionof  oUier  parte*  of  the  tract.  Jaaaan  t* 
Sichard^,  6  Cow.iiI7.-     ' 

•  79.  Whether  a  possession  with  claim  of  title 
under  a  parol  gift  of  land  from  the  owner,  is  such 
an  ad  ve^se  possession  as  will  bar  an  ejectment  I 
Quare,    Jaehon  v.  Whiilbeekf  €]  Cow.  632. 

6.0/  A4ease  of  a  small  tract  of  lend,  (e.  g«  sisrty- 
Uiree  acres*)  and  actual  possession  bt  the  lessee 
of  a  part,  wiUi  A  claim  of  title  to  the  wnole,  consti- 
tutes an  adverse  possession  of  the  wholei.  Jaek" 
atm  V.  Fermf ^eo,  jS  Cow.  ^77. 

81%  And  while  it  is  so  possessed,  a  convey* 
ance  by  anyone  exoept  the  advene  possessor 
to  another  of  a  part  df  the  land  so' possessed, 
ibough  it-also  include  an  adjolhiiig  parcel  not 
so^pass^,  and  the  grantee  enter  upon  the  latter 
parcel,  claiming  to  the  whole  extent  of  his  coi^ 
veyance^  vriW  not  constitute  the-  grantee  a  con- 
structive t>r  'actual  jiodseseor  beyond-  the  paioel 
on  which  be  ente)rs.    Ibid,      ,. 

82.  If  one  have  constructive  possessor  by 
cfirloor  oftitle,  and  occupying  a  pa^t,  another  can- 
not ac((uire  a  constructive  possession  to  the 
same  extenM<^  the  same'msBi^r;  but  tnongh 
the  latter  enter  on  part  with  o6lodr  of  title  to 
the  wholCr  and  claim  the  whole,  his  possession 
will  1)0  confined  lit,  extent  to  th^  pert  which,  he 
actually  occupied.    Ibid,  '  ^ 

83.  it  is  not  necessary  that  an  adverse  pb^ 
session,  in  oi^er^to  be  available  within  the 
Statute  of  lisaitatiohs,  should,  edmmeace  nnder 
an  efiectual  deed^  La^fhrntboit  v.'JMson,  8 
Cew.  58^^ 

,  84.  Thou^  the  {possessor  claln&  utawier  writtea 
evidence  of  title,  a;id  on  productih^ that  evidence 
it  prove  to  be  defective,  yet  the  diaracter  of  his 

Sossession,  as.  adverse,,  is  not  affected  by  the 
efecta  of  his  title..   Ibid. 

85.  If  tiie  entry  is  under  colonr  of  title,  the 
possession  will  he  adv.eraei  however  gronndlesa 
the  supposed,  title  may  be^    Hid.. 

86.  The  fact  of  possession,  ai^d  ita  charaoter» 
or  the  quo  ontAio,  are  the  tesL    fbid. 

87.  A  claim  nnder  tn  ezeciilor's  eontrad  ta 
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tonrej  l&iid,  the  consideratioii  belnv  paid,  and 
which  a  Couit  of  equity  woald,  therefore,  super- 
ficially enforce  against  the  vendor,  is  a  suffi- 
cient claim,  under  colour  of  title,  to  constitute 
an  adverse  possession  within  the  statute  of  liftii- 
tations.    ibid. 

88.  Ad  adverse  possession  of  public  lands  for 
a  term  short  of  forty.years  will  not  obstruct  the 
operation  of  a  patent,  nor  bar  fhe  people  of  their 
nghu    fbid. 

89.  Not  so  of  an  individuaK  though  he  be  a 
grantee  of  the  people.  For  though  he  take  a 
grant  while  the  forty  years  are  running  against 
uie  people,  yet  he  must  sue  within  twenty  )rears, 
or  his  entry  is  hured.    Ibid, 

90.  Sembltf  a  possession  may  be  adverse, 
though  by  one  claiming  it  under  an  executory 
agreement;  and  that  Jaekton  v.  Johnson  (6  Cow. 
74.)  controj  therefore,  is  overruled.  .Clajfp  v. 
Bromaeham^  9  Cow.  530. 

91.  Thougi^,  where  a  tenant  in  coqimon  enters 
and  takes  exclusive,  possession  generally,  he 
shall  be  presumed  in  as  a  tenant  in  common ; 
yet  when  he  enters  adversely,  claimfng  in  seve- 
ralty, the  statute  of  limitations  runs,  m  his  fa- 
Yoar  and  aorainst  his  oo-tenants.    Ibid. 

93.  A  deforcement  is  equivalent  to  a  disseisin 
in  respect  to  constituting  an  advers^  possession. 
Ibid. 

93.  Though  one  enter  as  the  committee  of  a 
lanatic,  a  subsequent  sale  to  another  by  such 
committee,  and  claim  olT  the  title  by  the  pur- 
chaser absolutely,  changes  the  character  of  the 
possession,  and  makes  it  adverse.    Ibid. 

94.  The  entry  of  ^ne  of  sewral  heirs  claim- 
ing the  whole,  and  denying  possession  to  his 
co-heirs,  and  selling  the  land  to  a  stranger,  con^ 
atitutes  a  possession  adverse  to  the  co-heirs, 
and  being  continued  twenty  years,  bars  their 
right  of  entry.    Ibid.    • 

95.  Possession  under  claiAi  of  title,  with  or 
without  a  valid  deed,  is  adverse.    Ibid. 

96.  It  uemty  that  an  adverse  possession  taken 
in  fraud  of  the  true  owner  shall  not  avail  to  bar 
Ids  right  of  entry^  though  continued- twenty 
years.    Ibid. 

97.  Bat  niere  neglect  to  inuuire  into  a  title  by 
the  purchaser  is  n^t  a  frand  upon  the  owner, 
nor  shpuld  notice  of  a  defects  in  the  title  be  im- 
puted to  a  purchaser  because  he  is  negligent,  so 
aa  to  prechidehim  the  beujeflt  of  the  statute  pf 
timitations.'   Ibid. 

98.  Though  the  title  of  an  adverse  possessor 
be  deafly. defective,. yet  the  true  owner  must 
sue  withm  twenty  years,  or  he  is  barred  hia 
entry.    Ibid. 

99.  The  rule,  that  what  is  sufficient  to  put  a 

5 arty  on  inquiry  shall  operate  as  notice  to  him, 
oes  not  apply  to  a  pnrcnaser  who  claims  under 
the-  statute  of*  limitations ;  clear  and  positive 
proof  is,  in  saoh  case,  necessary,  of  notice  that 
the  title  supposed  to  be  acquired  is  bad,  accom- 
panied with  proof  of  an  intent  .to  defraud  the 
real  owner.    Ibid. 

100.  Whether  there  be  an  adverse  possession 
is  a  qaestton  of  fact  for  the  jury ;  but  the  trial 
of  such  possession  often  involves  questions  of 
law  which  the  Court  is  to  decide ;  and  in  such 
case,  the  judge  should  submit  the  question  of 


fact  to  the  jury,  with  his  direction? .  as  to  the 
law  involved  with  the  evidence.    Ibid. 

101.  Adverse  possession  for  twenty  years,  by 
several  successive  persons,  in  order  to  bar  an 
entry,  must  be  continued  by  a  regular  chain  of 
privity  between  them.  Jaekton  v.  Leonard^  9 
Cow.  653. 

102.  Where  one  entered,  and  then  another 
claimed  adversely  to  him,  and  took  possession 
under  such  claim,  by  consent  of  the  first  pos- 
sessor, pursuant  to  a  compromise  between  them ; 
held^  that  this  was  not  a  continuity  df  the  first 
possession  within  the  rule.    Ibid. 

K)3.  In  ejectment,'  where  the  grantor  of  a  lot 
of  ground  remained  in  the  possession  of  the  pre- 
mises conveyed  for  twenty-seven  years,  and  no 
entry  or  act  of  ownership  6n  the  part  of  the 
grantee  wai^<  shown ;  It  was  held^  that  such  pos- 
sessioa'was  not  adverse ;  and  that  nothing  but 
a  clear,  unequivocal,  and  notorious  disclaimer  of 
the  title  of  the  landlord  could  render  -such  pos- 
session, however  long  continued,  adverse;  that 
the  relation  of  landlcml  and  tenant,  did  not  sub- 
sist between  the  grantor  and  grantee,  and  the 
former  was  not  entitled  to  notice  to  quit.  Jack- 
son V.  Button^  1  Wend,  341. 

104.  Where  a  person  entered  into  the  posses- 
sion of  land  belonging  to  his  father-in-law,  who 
promised  tp  give  uie  land  to  him  and  his  wife, 
and  subsequently  by  will  devised  it  to  the  wife; 
it  ivas  Ada,*in  an  action  of  ejectment  brought 
by  the  heirs  of  the  wife,  that  a  possession  of 
thirty-six  yeara^  continuance  und»  a  conveyance 
from  the  husband  was  not  adverse,  and  that  a 
conveyance  to  the  husband  from  the  ancestor 
could  not  be  presumed.  Jackson  y..f)reneh^  3 
Wend.  337. 

105.  Where  ^  grantee,  under  a  conveyance 
from  a  tenant  by  the  courtesy  of  a  house  and  lot, 
goes 'into  possession  of  the  same,  and  of  an  ad- 
joining alley,  (which  had  been  used  for  thirty 
years  as  appurtenantJo  the  premises,)  continues 
m  possession  himself  nine  years,  and  then  a<^ 
quires  title,  to  the  alley  from  a  third  person,  the 
grantee  cannot  ^t  up  such  title  as'  adverse  in  an 
action  of  ejectdient  brought  by  the  heir  to  reco- 
ver the  premises  as  the  inheritance  of  his  mo- 
ther, the  action  being  brought  within  twenty 
years  afVer  the  termination  of  the  4ife  estate. 
Jackson  V.  Mmcius^  .3  Wend.  3&7. 

106.  If  a  par^  in  possession  of  land  to 
which  he  has  title  offer  to  purchase  from 
another  who  claims  the  property,  such  offer 
does  not  impair  or  affect  tne  right  of  hlra  who 
made  it,  though  it  would  bar  a  defence,  on  his 
part,  of  adverse  possession.  Jackson  v.  Briiton^ 
4  Wend.  507.  . 

,  107.  A  possession  under  a  quit-claim  deed, 
obtained  from  a  naked  possessor  without  co 
lour  or  claim  of  title,  or  any  valuable  consi- 
deration, is  not  such  an  adverse  possession  aS 
renders  void  a  deed  from  the  owner  to  a  bona 
fidt  purchaser,  executed  during  the  continuance 
of  such  possession.  Jackson  v.  HiU^  5  W*end 
539. 

108.  In  «/ee/mefi<,  where  the  defendant  pro 
duces.iM)  written  titU,  but  relies  solely  on  pos 
session  with  an  assertion  of  tiite,  he  can  retain 
so  much  only  as  he  has  under  aetuai  improve 
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menif  and  h^fl  been  in  possession  of  for  tvenlj 
yeai%.    Jaelaon  t.  Wtaford^  7  W^nd.  69. 

109.  Where  a  party  has  Be^a  in  possession 
of  land  for  thirty-fiye  years,  claiming  it  aa  his 
own,  and  had  huilt  a  bam>  upon'  it,  and  where 
the  owner,  who  resided  within  sixty  miles  of  the 
premises,  instead  of  asserting  his  dtJim,  em- 
barked in  the  service  of  the  Northwest  Company 
in  Canada  for  twenty  years,  and  suffered  eigh- 
teen years  to  elapse  dfter  his  return  before  fring- 
ing suit,  and  the  original  UUen  patent  were 
found  in  the  possession  of  the  i>ccupant  of  the 
premises;  it  wa$  hMf'th9>t  the  fiicts  and  cir- 
cumstances were  such  as  would  have  warranted 
the  presumption  of  a  QOnreyance  to  the  occu- 
pant.   Jbif.^  ■  •    '       " 

1 10..  A  patent  for  a  lot  of  land  was  granted 
in  1830  to  a  reroluUonaiy  officer  by  an  act  of 
Legislature,  which  also  declared  that  the  patent 
should  haye  the  same  effect  as  to  the  title  of  the 
lot  as  if  it  had  been  issued  in  1790.  &l4j  that 
no  advene  potseaeion  of  the  lot  could  he  set  u^ 
as  a  defence  to  an  action  of  ejectment  -  by  tM 
heirs  of  the  patentec^/ooftton  y.  Pot7, 7  Wend. 
135. 

111.  A  possession  under  a  void  title  does  not 
defeat  the- operation  of  a  conveyance  on  the 
ground  of  the  premises  being  iidd  -adversely; 
for  in  such  ease  the  possession  is  not.adversei 
Jackson  V.  Andrews^  7  Wend.  152. 

113.  Several  defendants'may  be  joined  in  one 
suit  in  ejectment  where  the  plaintiff's  title  in  re- 
lation to  all  is  the  same,  ejthough  their  ooMcf- 
tiona  may  be  aeoeral^  and  not  joint ;  each  defend- 
ant may  be  found  separately  gawv  for  the  part 
of  the  nremises  in   his    possesion,  and  the 

?laintiff  have  judgment  against  them  severely. 
b(d» 

113.  Where  a  party  was  in  possession  of  a  lot 
of  600-acre8^  and  appropriated y^y  acrea  thereof 
(to  whioh  he  had  colour  of  title,  l>ut  the  true  title 
was  in  another)  as  a  wood  2o/,  reftised  on  that 
account  to  sell  the  same,  and  duflC  stone-  from  a 
quarry  thereon  at  various  times  during  an  iftter- 
val  of  twenty-five  years ;  'tV  wa»  heU  that  such 
possession  should  be  4eemed  adverse  against  the 
true  owner^    Jachoh  v.  OitZf  8  Wend.  440^ 

114.  To- consti'tute-an  adverse  possession, 
there  must,  in  all  cases,  be  vl  claim  rf  title ;  but 
it  is  not  necessary  that  a  deed  shoald  be  shown 
as  evidence  ot  auch  title.  Where,  however,, 
there  is  no  paper  title,  there  must  be  a  pedis 
possessioi  an  actual  occupancy;  a  substantial 
enclosure.    Ibid,   '  / 

115.  Where  a  party  claims  to' hold  adversely 
a  wkolelot  hyf  ^ciringMetual  oeeupaney  of  a  part 
only,  his  claim  must  oe  under  a  deed  or,  paper 
title ;  and  where  colour  of  title  is  shown,  occu- 
pancy of  part  for  twenty  years  is  enough  to  en- 
title a  party  to  recover  a  whole  &/,  unless  the 
deed  undef  which  the  claim  is. made  includes 
more  than  is  necessaiy  for  the  purpose  of  culti- 
vation or  ordinary  occupancy.    loid. 

116.  A  deed  fraudulently  obtained  is  not 
available  as  the  foundation  of  an  adverse -pos- 
session, sons  to  sYoid  a  subsequent  conveyance ; 
nor  is  a  deed  available  for  such  purpose  .exe- 
cuted by  a  person  assuming  to  act  as  the  attoi^ 
noy  of  the  grantor,  but  without  authority,  when 
such  want  of  authority  is  known  ito  the  grantee. 


lAvingsttm  V.  Peru  Iron  Company ,  9  Wend 
533. 

117.  To  constitute  a  possession  adverse,  so  as 
to  bar  a  recovery  or  to  avoid  a  deed  subsequently 
e]|^uted  by  the  true  owner,  the  party  setting  up 
the  possession  must,  in  making  his  entry  upon 
Uie  land,  act  honiajlde;  he  must  rely  on  hm 
title ;  .he  must  believe  the  Isolds  to  be  his,  and 
that  he  has  title  hereto,  althoujrh  his  title  may 
not  be  rightful  or  valid ;  but  ir  the  title  be  an 
absolute  pullij^,  as  a  deed,  obtained  by  fraud  or 
forgery,  it  will  not  serve  as.  the  foundation  of 
an  adverse  possession. .  Ibid. 

116.  An. adverse  possession  without  paper 
title  is  good  only  to  the  extent  of  actual  enclo- 
sure, and  no  further.  Ibid. 
.  1 1 9.  A  pHor  jKWsession  is  sufficient  to  entitle 
a  ^arty  to  recover  in  -an  aetioYi  of  ejectment 
against,  a  mere  intruder  or  wrong-doer,  or  a  per- 
son subsequently^-entering  without  lawful  right, 
if  the  action  to  acquire  the  prior  possesnon  be 
brought  within  a  reasonable  time ;  iff  however, 
there  has  been  delay  in  bringing  the  puit,  the 
dnitnus  rtvertendi  mustbe  shqwn, ahd the  dcilay 
must  be  satisfactorily  accounted  for,  or  the  onor 
possessor  will  be  deemed  lo  have  abandonea  his 
claim  to  the  possession ;  and  it  was  accordingly 
held,  where  there  was  a  piior  possession  en 
eleven  tears,  and  then  ^entrjr  by  the  defend- 
ants cltaming  under  a  title  adverse  to  such  po»- 
sesSorjjT  title,  that  the  Omission  to  bring  a  Buk 
for  thirteen  years,  with  knowledge  of  the  ad- 
verse entry  $nd  continuance  ofpossession  under 
it,  would  aiiUiorize  a  jury  to  fifid  an  abandon- 
ment of  «laim  by  the  prior  pbssessdr.  Whitney 
v.  yVright,  15  VS^end.  171. 

130.  A  possession  under  .an  executory  con- 
tract for  the  purchase  of  land  renders  void  a 
deed  executed^nnder  a  title  adverse  to  such  pc^ 
session;  and  evidence  of  want  of  confidence 
by  the  possessor  in  )he  title*  ifnder  which  he 
holds,  and  of  belierin  the  better  titie  of  the  fo- 
dividiial  executing  such  deed,  does' m>t  estop 
him  from  objecting  to  the  validity  of  tne  deed; 
at  ^h  events,'  he  is  at  liberty  to  show  that  he 
possessed  the  premises  under  a  claim  of  tiUe 
adverse  to  that  of.  the  grantor  of  the  deed. 
Ibid.  \  . 

131.  A  defendiQint  in .  ^ectmenl  who  has  en- 
tered into  possession  of  lands^  claiming  title  by 
deed  of  an  undivided  sixth  pairt  of  an  extensive 
tract,  cannot  set  up  an  adverse  possession  to 
more  of  the  tract  than  he  has  under  aictual  im- 
$)rovement  ef.  within  a  substantial  enclosure^ 
Sharp  v;  Brandow,  15.  Wend.  .597. .    * 

133.  When  one  of  several  tenants  in.odm- 
mon  conveys  the  entire  premises  held  in  com- 
mon, and  the  igrantee  enters  inU>  posseiiaioa 
und^  the  conveyance,  claiming ti^etolhe  whole 
premises,  such  possession  Is  adverse  to  the  co- 
tenants  of  the  gnmtor^  and  at  the  expiration  of  the 
period  of  limitation,;  their  right  will  be  baned. 
BosardusSr.  Trinity  Churchy  4  Paige,  176. 


(c)  How  the  lessor  may  npd  the  defenu  of  ad- 
verse  poisession, 

133.  A  party  entitled  to  bring  a  w|it  of  right 
when  the  revis^  statutes  went  into  operation, 
is  not  barred  fronv  a  recovery  in  an  action  of 
ejectment  subsoquentiy  commenced  by  ap  ad 
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▼erse  possession  of  less  than  twenty -five  years. 
M'^Cormick  y.  Bamum^  10  Wend.  104. 

(d)  When  the  defendant  19 'precluded  from  di*" 
puling,  the  lbndUtrd*»  title* 

121.  Where  one  takes  by  descent  as  a  co-heir 
and  tenant'  in  commpn,  in  ejectment  by  his  co- 
heirf  or  one  claimincr  under  him,  he  eannotshow 
that  the  ancestor  had  no  title.  Jaekeon  y.  Sire^er, 
$  Cow.  529. 

(e)  Other  mpiiert  (f  de/enee» 

135.  A  release  by  one  of  two  lessors  of  the 
plaintiff  is  no  bar  to  a  recoyery  in  an  action  of 
ejectment,  snch  release  affecting  only  the  ouan- 
iunk  of  interest.  Jackeon  y.  M^Ctaekey^  3  Wend. 
641. 

.  136.  Where  %  term  is  in  trnst  for  the  benefit 
of  the  lessor  of  the  plaintiff,  a  defendant  in 
ejectment  cannot  set  up  s\ich  trust  in  bar  of  a 
recoyery.    Jaekaon  y.Bateman^  S  W^end.  570. 

137.  An  equitable  lien  or  mortgage  cannot  be 
set  up  at  law,  as  a  le^l  estate,  to  defeat  a  re- 
coyery in  an  action  of  ejectment.'  Jlackabn  y. 
Parihurti,  4  Wend.  369; 

138.  Where  a  farm  had  beoii,  divided  into 
two  parts,  and  according  to  such  dtyision,  iAm 
sepiffate  parts  had  b^n  possessed  as  'di»* 
tinct  farms  for  tkiriy  vean,  and  on  snryey,  it 
vras  ascertained  that  the  owner  of  one  portion 
had  in  bis  possession,  about  twentj-two  acres 
mote  thsn  tne  other ;  it  was  held^  m  an  action 
of  ejectment,,  brou^t  to  eqaali^  the  posses- 
sions, that  the  rights  of  the  .parties  were  con- 
trolled by  the  original  diyision  and  the  posse»* 
siott  under  it ;  notwithstanding  that  the  siinrey 
had  been  procured  by  the  oefendant,  it  not 
haying  been  coBSummated;by  a  conyeyanee  or 
aturendert  and  notwithstanoing  the  repeated 
admissions  of  the  defendant  tnat  the  plain- 
tiff was  the  owner  of  one-half  of  the  farm,  and 
the  fact  that  Ae  parUes  had  always  each  paid 
one^half  of  the  rent  r^enred  in  the  originiil 
grant..    Jaekmm  y.  Long^  7  W^nd.  170. 

139.  Jt  is  only  in  the  case  of  a  reeuUing  trust 
that  the  estate  of  a  cestui  que  trust  can  be  set 
up,  to  bar  a  recoyery  by  the  person  haying  the 
l^;al  estate.    Jackson  y.  Leggett,  7  Wend.  377. 

130.  It  is  no  objection  to  a  recoyery  in  eject- 
ment, that  the  title,  as  proved  on  the  trial,  yaries 
from  that  set  tfp  in  the  declaration ;  as  where, 
in  ejectment  for  dower,  the  title  is  shown  to  be 
subject  to  a  previous  estate  in  dower  assigned 
in  the  premises,  and  the  declaration  aUeged, 
generally,  that  the  plaintiff^was  possessed  of 
an  undivided  third  part  of  the  premises,  with- 
out noticing  the  previous  dower  assigned.  Bear 
y.  Snyder f  11  Wend.  591. 

131.  An  acquiescence  for  a  period  of  five 
years  in  a  boundary,  line  between  two.  adjoin- 
ing lots,  in  a  village  or  city,  where  there  was 
no  express  a^pneement  settling  the  line,  and 
where  the  parties  manifestly  acted  under  a  mis- 
take as  to  the  trae  location,  will  not  bar  the 
party  whose  lot  has  been  encroached  upon  from 
maintaining  an  action  of  ejectment,  although 
the  other  party  has  erected  a  yaluable'building, 
extending  beyond  his  lot  to  the  erroneous  line. 
JRp  y.  I&rton  et  al.   13  Wend.  137. 

133.  Acquiescenoe  for  twelve  years  in  to 


erroneous  location  of  lands  is  conclusive  .on  a 
party  who  aided  in  the  survey,  conformably  to 
which  the  location  is  made;  and  it  is  not  neces- 
sary to  show  that  he  estpressly  agreed  to  abide 
by  the  location,  with  a  full  knowledge  of  the 
mistake.    Jackson  v.  M^Connell^  13  Wend.  431. 

133.  //  acems^  that  every  intendment  and  pre- 
sumption will  be  made  against  a  party  seeking 
to  set  aside  a  loeation  fixed  under  such  circum- 
stances.   Ihid, . 

.131.  An  entry  by  a  defendant,  nnder  a  re- 
covery in  an  action  of  ejectment  against  a 
person  in  nessession,  is  sufficient  to  bar  a  re- 
covery of  uie  premises  in  a  subsequent  action 
of  ejectment  by  a  plaintiff  who  relies  merely 
upon  a  prior  possession,  although  such  posses- 
sion was  continued  for  a  period  of  eleven  years, 
and  no  connexion  existea  between  the  defend- 
ants, against  whom  the  recovery  was  had,  and 
Che  present  plaintiff.  Whitney  v.  Wright,  15 
Wend.  171. 

V.  Decbraiion :'  (a)  Demise. 

194*.  BevjBni  deroiaea  addedin  ejectmenron  pay- 
ment of  oostSf  it  appearing  that  the  lemors  sought  to 
be  added  had  a  mibaiBting  legal  title.  Jackson  v. 
TWwtf ,  8  Cow.  856. 

185.  ThedenuM  in  a  dodarstio^  in  ejectment  must 
belaid  at  of  a  day  subaequent  to  that  when  the  leaaor^s 
light  of  entry  accrued.  IHekerson  v.  Jackson,  6  Cow. 
147. 

136.  In  ejectment  by  the  mortgagee  against  the 
mortgagor,  or  thoae  claiming  under  him,  Ae  demiae 
must  be  laid  aa  of  a  day  aubaeqaent  to  a. default  in 
paymeiit,  and  sUbaeq'Uent  to  a  diaaolution  of  the 
tenancy,  by  a  notice  to  quit  or  olherwiae.    l^d, 

137.  A  demiae  in  a  declaration  in  ejectment,  laid 
from  a  man  who  waa  dead  at  ^e  commencement  of 
the  suit,  toay  be  objected  to  at  the  trial,  and  ia  cauae 
of  nonauit    Doe  v.  Butler,  8  Wend.  149. 

138.  Where  a  joint  demiae  ia  laid  in  the  namea 
of  aeveral  lesaora,  unleaa  it  be  ahown  that  the  leaeora 
had  aueh  an  interest  as  would  enable  them  to  join  in 
a  demiae,  the  plaintiff  will  be  nonsuited.    Ibid. 

139.  In  a  declaralion  in  ejectment,  the  aver- 
ment of  title  must  be  of  a  day  subsequent  to 
the  accruing  of  the  title  of  the  plaintiff,  and  the 
ouster  complained  of  must  be  stated  as  having 
hfippened  on  some  subsequent  day.  It  is  not 
essenrial,  however,  to  prove  the  accruing'  of 
title  precisely  as  laid ;  ft  is  enough  if  it  be 
shown  to  exist  before  the  day  laid  in  the  decla- 
ration; and  in  ordinary,  cases  it  is  not  neces- 
sary to  give  any  proof  whatever  of  the  ouster. 
Siglar  V.  Fan  Biper,  10  Wend.  414. 

(b)  DecU/ralion,  and  amending  declaraHon. 

140.  The  title  to  a  declaration  in  ejectment 
is  mere  form  and  good,  though  of  a  term  after 
its  service.    Jackson  v.  Stiles^  6  Cow.  597. 

141.  So,  though  it  be  without  any  title  at  all. 
Ibid. 

143.  In  ejectment,  althongh  the  use  of  the 
names  of  any  other  than  the  real  claimants  is 
abolisAied,  sttH  counts  may  be  inserted  in  the 
name  of  both  grantor  and  jrrantee,  where  the 
objection  of  adverse  possession  at  the  time  of 
the  conveyance  to  the  grantee  is  anticipated. 
Ely  y.  BallanUne,  7  Wend.  470. 

143.  fn  a  declaration  in  ejectment,  the  plain- 
tiff msst  Irnly  describe  the  premiseSf  but  hs 
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need  not  set  forth  the  natifre  of  hit  estate  nor 
the  quantity  of  hU  intereatathereiir;  and  though 
he  claim  the  whole  of  the  premises,  he  may 
recover  an  undivided  interest  therein.  Honiaon 
et  ttl.  ▼.  Stevewt^  12  Wend.  170. 

144.  In  an  action  of  ejectment  for  dower,  the 
plaintiff  is  entitled  to  jecorer,  notwithstandinff 
that  in  the  declaration  she  claims  the  third  of 
an  undivided  half  of  a  farm,  and  the  proof  is 
that  she  is  entitled  to  the  third  of  a  half  held 
in  severalty ;  and  after  verdict,  she  will  be  per- 
mitted to  amend  the  declaratton,  «n^  make  it 
conformable  to  the  Terdict.  Ooihout  v.  Ledingt^ 
15  Wend.  410. 

145.  A  declaration  in  ejectment  may  contain 
several  covnts  in  the  nam^  Of  several  persons 
as  plaintiffs,  in  the  'manner  heretofore  used 
when  the  suit  wss  brought  in  the  name  of  a 
fictitious  plaintiff,  and  separate  demises  were 
laid  in  the  names  of  separate  lesaofto ;  it  is  not 
necessa^  that  it  should  contain  a  j<Mnt  count, 
or  that  a  joint  Interest  or  joint  injury'  should  be 
alleged.    Smith  Y.Dewey,  15  Wend.  601. 


(c)  Serviee  of  deelaraii&n  and  notietp 

146.  Where  a  printed  declaratien  and  notice 
hi  ejectment  weie  served  upon  an  illiterate 
tenant,  who  wns  toM  merely  that  they  were  a 
-declaration  in  ejedBieBt,  without  -any  &rtiier 
explanation,  but  It  appeared  from  circumstances 
that  he  miiet  have  known  the  natum  of  the 
papers,  the  Coorf  copsidered  this  equivalent'  to 
a  technical  service.    JtuJaon  ▼.  Sttlet^  1  Cow.- 

9«a.  "      ' 

147.  Alter  the  Consent  rule  in  ejectment,  the 
plaintiff  mtst,  before  he  can  enter  a  de&nlt, 
serve  a  new  or  altered  declaration.  Jotktfm  v. 
Wood,  6  Cow.  586.  . 

148.  A  rule  to  appirar  and  plead  in  ejectment 
will  be  ordered  where  the  declaration  was 
served  by  delivering  it  to  the  wife  of  the  de- 
fendant on  the  premises.  Jackum  v.  SaHthury, 
3  Wend.  430. 

14$.  A  declaration  in' ejectment  may  be  filed 
at  any  time  during  a  term,  and  the  notice  to 
appear  need,  not  Im  for  a  day  in  the  first  two 
weeks.    Bont  v.  Griffkh  5  Wend.  84.  . 

150.  In  an  action  of  ejectment,  by  a  landlord 
affainst  his  tenant,  for'  the  nonpayment  of  rent, 
where  the  premises  are  unoccupied,  and  there  is 
no  dwelling  house  or  other  building  on  the  pre^ 
mises,  the  affixing  of  the  declaration  on  a  post 
in  a  conspicuous  place  on  the  premises  will  be 
deemed  a  good  service.  Evans  v.  Msran,  IS 
Wend.  180.  ' 

151.  Whether  such  service  would  be  deemed 
ffood  where  the  relation  of  landlord  and  tenan^. 
does  not  exist  1     ^umre*    Jhid. 

VI.  Proceeding  where  /fte  tenant  tmeart,  and 
entert  into  Me  content  rule*  (a)  Content  ruk 
and  plea*    - 

159.  In  ejeetmintf  where  the  lessor  neglects 
or  refVises  to  Join  in  the  consent  rule,  the  COuxt 
will^  on  motion,  ordet  that  the  lessor  pay  the 
costs  of  the  motion,  and  jdn  in  the  consent 
rule,  within  twenty  days  after  the  service  of  the 
rule ;  or  that  the  tenant  mayenter  a  non  frot  t 
ttid  that  on  being  non  fvmtei^  theleasor  psy 


the  costs  of  the  defence.    Jadeten  t.  Stilet^  1 
Cow.  166. 

153.  The  lessor  in  ejectment  is  not  bonnd 
of  course  to  enter  into  special  consent  rule,*  but 
only  on  application  to  the  Court,  /odbon-v. 
^i7et,  3  Cow.  443. 

154.  To  entitle  the  tenant  to  enter  into  a 
special  consent  rule,  in  sn  action  of  ejectment, 
an  a  tenant  in  common, -he  must  at  least  swear 
that  he  claims  as  tenant  in  cctmmon.    Jhid. 

155.  That  he  believes  the  action  will  invcrfve 
a  qoestion  between  tenants  in  common,  is  not 
onongh.    Ibid,  .  , 

156.  Where  two  defendants  are  sued  Jointly 
in  ejectment,  they^have .  no  right  to  enter  into 
separate  consent  rules  4n  the  j>a|ne  of  each 
alone.    Ibid. 

157.  To  obtain  leaive  to  enter  into  the  eon-> 
sent  rule  specially,  the  defendant  in  ejectment 
must  apply  to  the  Court,  ^d  is,  therefore,  enti- 
tied  to  have  the  costs  of  such  application  taxed 
in  his  final  bill  cf  costs,  if  he  be  success^, 
/odbofi,  ex  dem.  Prindle,  v.  Lytle,  4  Cow.  16. 
-  158,  So  if  the  plaintiff  discontinue.    Ibid. 

159.- An  affidavit  that  the  tenant  'Iclaims  as 
tenant  in  eonmion  with  the  lessors  0f  the 
plaintiff;  and  that  as  he  is  adyised  by  counsel, 
and  believes  he  is  tenant  in  common*'  with 
them,  is  sufficient  to  entitie  him  to  enter  into 
the  consent  rule  speciaUy.  Jockton  v.  Stiiet^  % 
Cow.  391. 

•  160.  A  plaintiff  in  an  aetion  of  ejectineiit 
brou^t  against  eleven  persona,  in  possession 
of  .distinct  portions  of  the  premises  claimed, 
holding  by  separate  titles,  though  6li  derived 
from  the  same  source,  but  without  any  connex* 
ton  or  community  of  interest  between  them, 
will  be  compelled,  on  the  application  of  the  de- 
fendants, to  enter  into  a  separate  consent  rule 
with  each  defendant.  Jaekton  v.  Seovili^  5 
Wend.  96. 

161.  Under  a  special  consent  rule,  to  admit 
lease  entry  and  ouster,  in  case  an  actual  ouster 
be  proved,  but  not  otherwise,  such  ouster  must 
be  shown,  or  the  plaintiff  will  &il,  Jaekton  v. 
Leek,  13  Wend.  105. 

(b)  Jidmitting  {he  landlord  lo  drfend.  - 

168.  The  landlord  will  net  be  pergaitted  to 
defend  alone  in  ejectment,  until  the  tenant  first 
neglect  or  refuse  to  appear,  which  Should  lie 
stated  in  the  affidavit  for  the  motion.  Jadktan 
V.  SUlet,  1  Cow.  134. 

163.  A  motion,  fen  admit  a  landlord  to  defend 
in  ejectment  may  be  grounded  on  the  affidavit 
of  his  agent,  showing  the  relation  of  landlord 
and  tenant  between  him  and  the  tenant  in  pos- 
session.   Ibid. 

164.  Where  the  landlord,  is  admitted  to  de- 
fend alone,  judgment  may  be  signed  against 
the  easnal  ejector.  -Ibid. 

165.  To  entitle  the  landlord  to  defend  alone, 
it  must  be  first  shown,  by  affidavit,  that  the 
tenant  refoses  or  has  ne^ected  to  appear.-  Ibid* 

166.  One  claiming  in  opposition  to  the  title 
of  the  tenant  is  not  entitled  to  be  admitted 
defendant  in  ejectment  with  the  lehant.  JiEck' 
ton  V.  tfint,  3  .Cow.  594. 

167.  Nor,  iembie,  is  he  entitled  to  be  admit- 
ted a  OQ-defendant  wi&  the  laniloid  of  the 
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tenant,  though  he  ddm  as  tenant  in  common 
with  soeh  landlord,  who  is  willing  and  request* 
tag  to  have  him  joined  as  a  defendant.    Ibid. 

168.  On  a  motion  to  be  received  to  defend  as 
landlord,  in  ejectment,  it  is  competent  for  thd 
plaintiff  to  show  that  the  landlord  had,  after  the 
lease,  conreyed  away  all  his  interest  in  the  pre* 
misea  in  ({aestiOti;  Jadbon  v.  SHUb^  5  CoW.  447. 
-  169.  In  ejectment,  the  landlord  may  move  to 
defend  at  the  term  when  the  declaration  is  re- 
turfiable;  especially  where  the  tenant  has  ex- 
pressly refused  to  appear.  Jaekaoi^  t.  iSft/esj 
6  Cow.  689» 

170.  The  ^(Bdaviton  which  to  move  that  Uie 
landlord  defend  in  ejectment,  should  show  the 
lelation  of  landlord  and  tenantp  That  the  tenant 
claims  no  interest  except  as  tenant  to  the  land- 
lord, is  not  sufficient.    Ibid. 

171.  Where  the  lessor  d  the  plaintiff,  in 
ejectment,  claims  no  more  than  the  interest  of 
the  tenant,  the  landlord  ia  not  entitled  to  b^ 
admitted  to  defend.  StUa  ads.  Jaeknnj  1 
Wend.*103. 

172.  In  ejectment,  every  person  is  oonsidettd 
aa  a  landlord  (so  as  to  entitle  him  to  defend) 
whose  title  is  connected  and  consistent  with 
tSie  possession  of  the  occupier.  ^ik$  v.  JSicAs 
SDfi,  1  Wend.  316. 

173.  Ladies  who  are  married  women,  trus- 
tees of  ja  corporation  which  has  expired,  are 
not  entitled  to  be  admitted  to  defend  an  action 
of  ejectment  in  the  place  of  the  tenant,  without 
their  husbands  being  joined.  The  People  y» 
Widuier,  10  Wend.  554. 

(e)  Siubeequeni proeeedingenniii  judgment  indu^ 

ei/fe. 

174.  In  ejectment,  an  objection  cannot  be 
made  at  the  bar  that  the  plaintiff  failed  at  the 
trial  to  make  out  a  title,  unless  such,  objecfion 
was  previously  made  at  the  trial.  JaJatm  v. 
CoUifis^  3  Cow.  89. 

176.  In  ejectment,  where  llie  rights  of  the 
defendant  are  not  affected  bv  the  prosceeding,  or 
he  consents,  the  name*  of  a  lessor  may  be 
•trickea  out,  oh  motion  in  his  behdf,  at  any 
stage  of  the  proceeding,  though  he  originally 
consented  to  its  insertion,  on  paying  his  share 
of  the  costs  to  plaintiff's  attorney.  Jaekaon  t. 
Atto,  5  Cow.  418. 

176.  Inserting  the  word  Judgment  iq  the 
entr^  of  the  tenant's  default  ror  not  appearing, 
&c.  in  an  action  of  ejectment,  will  not  alter  the 
legal  effect  of  th6, entry ;  but  it  will,  notwith- 
standing, be  good^  and  the  word  judgment  may 
be  rejected  as  surplusage.  Ibidi 
«  177.  Firflowittg  this  by  a  rule  for  judgment 
generally,  without  saying  against  whom ;  heU 
a  good  rule  for  judgment  against  the  casual 
eyecioT.    Ibid. 

178.  Where  the  phiintiff,  on  judgment  by  de- 
faalt  a^inst  the  casual  ejector  on  a  wnt  of 
possession,  took  possession  of  the  whole  pre- 
inises,  it  appearing  that  he  had  no  title  to  three- 
•ixths,  he  was  oraered  to  restore  so  much  to 
the  defendant.    Ibid. 

179.  The  affidavit  on  moviiig  for  a  view  in 
dectment.  should  show  not  only,  that  bounda* 
Ilea  are  in  question,  but  the  particular  circnm- 
•tahees  which  render  a  view  oecessaiy  to  tfae 


understanding  cf  the  cause  by  the  jury;  so  that 
the  Court  may  judge  whether  the  view  be  ne* 
cessary .    Jackson  v.  Ganger^  6  Cow.  578. 

180.  If,  in  real-  actions,  the  tenant  wish  a 
more  definite  knowledge  of  the  extent  of  tha 
demandants  claim  than  he  can  obtain  from  the 
count)  he  should  obtain  a  bill  of  particulars,  as 
fai  the  action  of'j^ectmenkr  Fieeher  y^QnuMt^ 
4  Cow.  396. 

181.  In  ejectment,  the  execution  for  oosti 
against -the  defendant  properly  issues  in  th# 
name  of  a  nominal  plaintiff  alone.  Brown  v. 
bemonii  9  Cow.  263i  , 

189.  The  plaintiff  in  ejectment  must  at  the 
trial  prove  the  defendant  in  possession  of  the 
premises  in  question,  or  lie  cannot  recover. 
Jaekaon  v.  7oe>,  9  Cow.  66|. 

183.  A  jndgment  for  the  plaintiff  in  eject- 
ment genmlly  terminates  all  presumption  ia 
fevour  of  the  defendant's  title  arising  from  priciir 
possession.    Jaekmm  v.  7\i£f/e,  9  Cow*  533. 

184.  A  defendant  in  ^ecQnent  eamkot,  in 
general,  tmnsfer  his  possession,  so  as  to  defeat 
exeoution'  in  ther  ejectment  suit ;  nor  would  a 
sale  of  his  right  on  jbdjfment  and  execution 
protect  the  purchaser  in  his  possession.    Ibid. 

185«  301  otherwise,  where  a  judgment  ia 
ejectment  is  obtained  by  eognomt^  after  a  judg- 
ment at  tiie  suit  of  a  creditor  is  docketed  ssainst 
the  defendant  in  ejectment,^  nnder  whi^  his 
riffht  is  sofd.' .  In  such  ease,  the  purchaser  may 
hold  or  recover  possMslon  against  the  plaintiff 
in  the  ejectment,  on  the  defendant's  prior  poa- 
session ;  and  this  even  though  the  eognowt  be 

Jiven  in  pursuance  of  the  award  of  mitrators. 
bid. 

186.  Thon'gh  one  has  recovered  hi  aa  eject- 
lAent,  yet  the  recovery  is  not  conclusive  upon 
the  defendant,  or  those  claiming  under  him; 
and  accordingly^  where,  after  a  recovery  in 
ejectment,  the  defendant's  title  was  sold  oA 
judgment  and  execution,  and  the  purchaser 
brought  ejectment  against  the  former  recoverer 
in  possession,  who  s^t  up  a  mortgage  against 
the  former  defendant,  which -proved  to  be  usu- 
rious, and  thereford  void;  Adtf,  that  the  pur- 
chaser should  recover.     Ibid. 

187.  One,  settingr  up  and  claiming  under  a 
mortgage,  admits  Uie  mortgagor's  title  at  the 
execution  of  the  mortgage;  and  proving  the 
mortgage  to  be  usurious  shows  that  auch  title 
was  not  afiected  by  it;    Ibid. 

188.  In  ejectment,  the  death  of  a  lessor  does 
not  abate  the  suit.  Auelih  ads.  Jaekwny  1  Wend« 
37. 

189.  Such  occurrence  will,  however,  be  re- 
ceived as  an  excuse  for  not  proceeding  to  trial, 
and  the  plaintiff  be  permitted  to  stipulate  auew. 
Ibid. 

190.  In  ejectment,  where  a  tenant  appears 
and  defends  for  part  only  of  the  premises,  the 
plaintiff  may  pro<^ed,  and  tdte  judgment  against 
the*  casual  ejector  for  the  residue,  on  the  usual 
affidavit.     Underwood  ads.  Jaekaon^  1  Wend.  95. 

191.  In  an  action  of  ejectment,  where  a  de- 
fendant stands  by  and  suffers  a  verdict  to  be 
takpn  against  him,  on  the  supposition  that  the 
plaintiflrs  proceedings  are  irregular,  tiie  Court 
will  not  set  aside  the  verdict  even  on  terras, 
when  it  b  manifest  that  the  object  of  the  de- 
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fendant  is  to  Tex  and  hanss  the  ulatotiff,  and 
aubjeet  him  to  ooata.  Johmon  ada.  Jaekiofh  1 
Wend.  284. 

193.  Where  a  conyeyanee  in  fee  ia  ahown 
ifopi  the  original  proprietor,  the  grantee  ia  pre* 
anmed  to  have  enterea  into  poaaeeaionf  or  vho^ 
ever  ia  in  poaaesaion  ia  presumed  to  have  held 
for  each  grantee,  and  in  aobordination  to  hia 
title,  until  the  contrary  appear.  Dot  ▼•  Butttr^ 
3  Wend.  149. 

193.  In  ejectment,  where  Ihe  tenant  after  auit 
brought  offers  to  surrender  the  premises,  to  paj 
the  coats,  and  to  enter  into  a  atipulation  as  to 
tncBm  profits,  giving  the  plaintiff  the  aailie  rights 
as  if  Judgment  was  entered  againat  the  casual 
ejector,  the  Court  Will  stay  pn^eedings.  Jack' 
son  v.  iSTtiiBf,  3  Wend.  439. 

194.  A.  plaintiff  in  ejectment  is  entitled  to 
iecdyer  upon  the  parol  acknowledgment  of  the 
tenant,'  that  She  plaintiff  is  the  owner  of  the 
premises;  the  tenant  having.no  title  himself. 
Jadam  t.  Demmm^  4  Wend.  558. 

195.  A  party  to  an  action  of  ejectment  com- 
menced prcTioualy  to  the  revised  statutes  fpiog 
into  effect,  in.  the  name  of  the  nominal  plamtifi, 
is  not  entitled  to  a  new  trial  according  to  the 
proviabna  of  those  statntes* .  Jaektony.  Ooti  5 
Wend«  101. 

196.  Where  there  are  two  demises  in  an 
action  of  etecto&ent,  one  in  the  name  of  the 
grantor f  and  the  other  in  the  name  of  the  grantee 
of  the  premisea,  and  at  the  time  of  the  convey- 
anoe  to  the  grantee  the  premiaea  are  held  ad- 
versely, so  as  to  render  the  conveyance  inope- 
rative, the  recovery  may  be  in  the  name  of  the 
grantor.    Jaekeon  v.  Leggett^  7  Wend.  377. , 

197.  A  conveyance  by  a  lessor  in  ejectment, 
after  auit  brought  to  thira  peraotas  in  trust,  is  no 
bar  to  a  recovery.    Ibid, 

198.  If  the  facts  of  a  case  would  have  war- 
imnted  a  jury  to  haye  found  livery  of  seisin 
under  a  feoffment,  but  in  a  special  verdict,  only 
the  evidence  of  the  feet  is  stated,  inatead  of  the 
fact  being  found,  the  Court  cannot  adjudge  the 
feoffment  to  be  a  feoffment  with  liveiTf  hut  will 
award  a  venire  de  novo*  Mogen  v.  tlagle  Fire 
Qnnpantr,  9  Wend.  61 1. 

199.  The  aame  prineiplea  apply  to  a  title  to 
lands  by  possession  inferred  into  a  right  under 
the  statute  of  limitationa ;  if  there  hs»  been  an 
adverse  entry  and  continued  p^session  for 
twenty  years,  the  facta  must  be  found  by  the 
Jury,  and  the  evidence  of  the  facts  must  not-be 
merely  stated  in  a  special  verdict.    Ibid, 

300.  Parties  succeeding  to  the  title  of  a  plain- 
tiff in  ejectment  dying  2ler  issue,  and  before 
▼erdict,  may. be  substituted,  but  it  must  he  by 
voire fadaM^  and  not  by  motion.  /ame$  v.  .Bfii- 
neU^  10  Wend.  540. 

801.  A  verdiet  in  ejectaient  may  be  for  a 
part  of  the  premises  claimed,  and  thia  role 
applies  as  well  to  the  <}uantity  of  intereat  as  to 
the  extent  of  the  premisea.  in  question;  a  vei^ 
diet  for  the  whole  of  the  premjaes  elatmed, 
when  the  nlaiotiff  is  entitled  to  only  a  part 
thereof,  will  not  be  set  aside,  but  will  be  amend- 
ed aoeording  to  the  right  of  the  case.  Sear  v. 
iin^der,  11  Wend.  693. 

803.  A  description  of  the  premises  claimed, 


setting  them  forth  as  the  one  undivided  thh4 
part  of  all  that  part  of  a  certain  lot,  in  a  oertaia 
township,  of  which  the  defendant  ia  in  poa* 
aession  under  a  purchase  at  aherifi^a  sale,  on 
execution  agaipst  A.  B.,  is  sufficiently  certain; 
and  a  further  apecification  of  the  premises,  by 
reference  to  a  record  of  partition  in  a  public 
office,  doea  not  hurt  iha  declarition.    Ibid. 

fiOS.  In  ejectment  by  a. tenant  in  eonunon, 
proof  of  the  assertion  by  the  defendant  of  >his 
ownefahip  of  the  whole  premises,  and  his  offer 
to  sell,  coupled  with  his  declaration  that  the 
plaintiff  would  be  compelled  to  vign  the  deed 
through  which  the  defendant  derived  his  title, 
is  sufficient  evidence  pf  the  denial  of  the  plain- 
tiff*a,  denial  as  co-tenant,  to  entitle  hiin  U>  a 
VedicU  Faleniine  etaLY.  Norihrop^  18  Wend. 
494. 

304.  Parol  evidence  of  the  acts  and  declaza- 
tiona  of  the  covenantor  is  admissible,  to  show  the 
courses  and  distances  actually  run,  and  the 
monumenta  actudly  established,  in  a  surv^ 
made  previously  to  the  execution  of  the  deed, 
ia  reference  to  the  premises  conveyed,  for  tbe 
purpose  of  proving  that  tl.e  land  froin  which 
the  plainUff  is  evicted  is  embraced  within  the 
desoription  of  the  premises  a»  set  fc^  in  the 
deed.  Bates  v.  Tymaaon^  13  Wend.  300. 
.  305»  Where,  on  the  trial  of  an  actbn  of  coect* 
ment,  the  defendant  introducea  a  deed  to  show 
title  in  himself,  but  omits  to  prove  that  the  deed 
covera  the  premises  in  question,  and  no  objec- 
tion is  taken  to  the  defect  of  evidenee  until  the 
snmminff  u])  of  counsel,  it  is  in  the  discretion 
of  the  Circuit  judge,  whether  he  will  permit  the 
plaintiff  to  insist  upon  such  defect,  espeeially 
if  he  ift  satisfied  tliat  it  was  taken  for  fi^nted  rn 
the  progress  of  the  trial  that  the  deed  covered 
the  premises/    Dtbbk  v.  Hqgere^  13  Wend.  536. 

806.  A  plaintiff  on  ejectment  may- recover  a 
leas  estate  th^n  he  claims  in  his  declaration,  and 
a  verdict  may  be  rendered  in  hia  favour  for  an 
undivided  part^  although  in  his  declaiatioii  he 
clahns  the  whole  of  certain  premises,  ras 
JlHyne  V.  Spraker,  13  Wend.  578.     . 

307.  A  judgment  in  ejectment  is  of  the  same 
binding  force  and  efficacy  as  any  other  jutoneat, 
and  ia  a  bar,  except  in  a  second  action  of  eject- 
ment.    Fan  Wyek  v.  Seward^  1  Edw.  337. 

308.  Therefore,  where  an  action  of  ejectment 
waa  brought  in  the.  Supreme  Court,  to  t^  the 
validity  of  a  deed,  and  the  question  of  fraud  was 
ultimately  passed  upon. by  the  Court  of  Eno>*t 
who  reiuieied  a  judgment  against  the  plainlin. 
Chancery  would  not  sustain  a  bill  for  the  same 
plaintiff  to  impeach  the  deed  as  fraudulent  upon 
the  grounds  involved  in  the  fo^er  suit.    /0^* 

Vtl;  Proeeedinga  in  eaaee  ifrv^entryfor  nonpay^ 

ment  of  rent 

309.  Where  the  tenants  of  a  large  traot  ef 
land,  having  made  partition  of  it  amongst  them- 
selves, had  enjoyed  the  portions  allotted  to  eacht 
in  aeveralty,  for  a  pericj^d  of  tiirty  years  litw^ 
held^  that  notwitlj^tandittgauch  partition,  the 
landlord  (not  having  been  a  party  to  it)  po*^^ 
not  proceed  by  action  of  ejectment  ipt  ^^ 
CO  very  of  a  aubdi  vision  of  such  tract,  for  tne 
want  of  a  sufficient  distreas  thereon,  itappcitf^ 
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Jtt^  that  on  the  residue  of  the  tnct,  there  was 
sufficient  property  to  counteryail  the  rent.  Jaxk^ 
mm  y.  fVyekoffeiaL    5  Wend.  53. 

210.  In  an  action  of  ejectment  by  a  landlord 
against  his  tenant,  seektngr  a  re-entry,  for  non- 
payment of  rent  'for  want  of  distress,  the  de- 
fendant is  concluded  by  his  admission,  made  at 
the  time  of  the  service  of  the  declaration  in 
ejectment,  that  there  was  not  sufficient  property 
on  the  premises  liable  to  distress  to  countenrail 
the  arrears  of  rent,  and  will  not  be  permitted  to 
prove  such  admission  untrue.  Pretbytcrian 
CongrtgaUon  of  Salem  ▼•  WUKamt^  9- Wend. 
147. 

311.  The  .plaintiff  may  avail  himself  of  such 
admission,  although  the'  party  making  it  be  but 
a  tenant  at  will.    IbidU    ^ 


VU^.  Habere  faetoM  potaemonem. 

812.  In  eiectment,  where  the  declaration,  ver- 
dict, and  judg[mentare  ^neraJ,  the  plaintiff  may 
take  possession,  at  his  peril^  to  .any  extent 
which  he  chooses,  under  the  writ  of  kaiierefaeiag 
poeatnionem^  subject  to  be  put  right  by*  the 
Court,  if  he  takes  too  much.  Jadaon  v.  Bath- 
hone^  3  Cow.  291. 

213.  But  where  the  judgment  is  upon  a  spe- 
cial verdict  describing  the  premises,  the  plain- 
tiff is  confined  to  such  location  in  the  first  in- 
stance, and  the  sheriff  may  refuse  to  give  him 
possession  beyond  it.    Ilnd, 

214.  Where,  in  an  action  of  ejectment,  a  writ 
of  habere  facias  potaeennnem  has  been  executed, 
by  putting  the  plaintiff  into  possession  of  the 
premises  claimed,  and  the  plaintiff  is  subse- 
a  uently  dispossessed  by  a  nerson  claiming  under 
tne  de&ndant's  title,  an  tuiaa  will  be  awarded 
where  there  is  no  pretence  of  collusion  between 
the  plaintiff  and  defendant  as  to  the  judffment, 
although  tlie  return  day  of  the  habere  faetae  has 
not  arnved.  Jackaoriy  ex  d^kn.  A&'/fer,  v.  Hawky^ 
11  Wend.  182. 

IX.  MiiM  eflregpanfqr  the  mesne  prffUa. 

215.  In  trespass  forme^ne  profits,  consequent 
On  an  ejectment,  and  iudgment  by  defai^lt  against 
the  casual  ejector,  the  defendant  can  set  up^  no 
matter  of  defence  admissible  in  the  original 
action ;  e.  g.  that  he  was  not  in  possession  of 
the  premises  in  question.  Jaemon  v.  Coiii&f,  7 
Cow.  36. 

216.  In  the  action  for  mesne  profits,  founded 
on  i  recovery  by  default  against  the  easu^ 
ejector,  it  is,  m  general,  necessary  to  show  a 
writ  of  poasession  executed.    Pnd* 

217.  But  not  where  the  tenant  vofnntarily 
abandons  the  possession,  and  the  plaintiff  in  the 
ejectment  entere.    Ibid. 

21 19.  Where  the  judgment,  in  ejectment  is 
against  the  tenant,  who  comes  in  ioA  defends 
tiie  judgment,  is  sufficient  evidence  in  the  action 
for  meene  profits,  without  any  writ  of  possession 
executed.    IbiJL 

219.  Sembk^  a  verdict  in  ejectment  is  evidence, 
in  an  action  ibr  metne  profits,  against  ai^  one  in 
possession  of  the  premises.  Jaekeon  v.  Hilk^  8 
Cow.  290. 

220.  Action  for  mesne  profits  is  abolished  by 
the  revised  statutes ;  the  remedy  of  the  plain- 
tiff is  by  suggestion  on  the  reoora  of  judgment 


in  the  ejectment  suit.     Jaekson  v.  Leonard^  6 
Wend.  534. 

221.  If  the  ejectment  sait  was  commenced 
previous  to  the  revised  statutes  going  into  effect, 
the  suggestion  may  be  in  the  name  o(  the  nomi- 
nal plaintiff.    /^V. 

222.  An  action  for  mesne  profits  will  not  lie 
until.after  a  recovery  in  ejectment;  nor  will  it 
lie  for  an  injury  to  the  freehold  until  after  such 
recovery ;  and  if  the  injury  was  done  more  than 
six  years  before  the  eommencement  of  the  suit 
for  the  reo^vjery  of  damages,  and  the  defendant 
pleads  the  statute  of  limitation^,  the  plaintiff  is 
remediless,  although  the  injury  was  done  after 
the  commencement  of  the  ejectment,  and  the  de- 
fendant prevented  judgment  in  the  ejectment 
suit  after  verdict  by  an  injunction  from  Chan- 
cery.   Morgan  v.  Fariek^  8  Wend.  587. 


ELECTION. 

1.  In  an  issue  to  try  whether  one  was  elected 
county  clerk,  whose  name,  at  length,  was  Henry 
F.  Yates ;  held;  that  votes  for  H.  F.  Yates 
were  rilowable,  if,  under  all  the  circumstances, 
the  jury  should  believe  that  thev  were  intended 
by  Uie  voters  for  Henry/ F.  Yates  ;'f.  g,  that 
he  ofien  subscribed  his  name  H.  F.  Yates ;  that 
he  had  formerly  been  clerk,  knd  was  a  candidate 
when  the  disputed  votes  were  given ;  that  peo- 
ple would  generally  apply  the- abbreviation  to 
him,  and  that  no  other  person  was  known  in  the 
county  wh^re  he  was  a  candidate,  to  whom  it 
would  apply,  The  Peopl^  v.  Ftrguson^  8  Cow. 
102. 

2.  So  the  elector  who  gave  the  abbreviated 
vote  may  be  sworn  as  to  the  person  intended. 
Ibid. 

3.  A  certificate  of  town  inspectors  was,  that 
212  votes  were  given  for  Y.  for  the  office  of 
county  clerk,  tO  votes  for  D,  &c.,  and  116 
for  FC,  each  for  the.  same  office  t  heJd^  that  F.*s 
yotes  were  well  certified  for  him  as  a  candidate 
for  county  clerk,  and  should  be  allowed.    Ibid. 


ELISORS. 

1.  Two  elisors  appointed  to  execute  an  at- 
tachmentx>n  motion  ex  parte.  People  v.  Palmer^ 
1  Cow.  32. 


EMBEZZLEMENT. 

• 

I.  An  .  indictment  for  embezxlement  lies 
against  a  clerk  or  servant  for  converting  to  his 
own  use  the  money,  goods,  &c.  of  his  master 
or  employer,  as  well  as  for  converting  to  his 
own  use  the  money,  goods,  fic.  of  any  other 
person  which  shall  have  come  into  his  posses 
sion  or  under  his  care  by  virtue  of  his  employ 
ment;  the  words  "any  other  person*'  in  the 
statute  mean  any  person  other  than  he  who  is 
guilty  o/  the  embexzlement.  People  v.  Henmes^ 
•ey,  15  Wend,  147. 

3.  The  confessions  of  a  party,  not  made  hi 
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open  Coaft  or  on  exumination  before  a  nmgie- 
tnite,  but  to  an  indiyidual,  ancorroborated  by 
eircBmataneea,  and  witfaoat  proof  aliunde  that 
a  crime  has  been  committed,  will  not  jostify  a 
conyiction.^  Ibid, 

3.  A  barkeeper  in  an  inn,  iotruated  to  carry 
lettera  to  and  from  the  poat-oiiidiBt  who  fraudu- 
lently converta  to  his  own  nae  a  letter  enclosing 
money,  given  to  him  to  carry  to  the  post-office, 
is  guilty  of  embezzlement ;  and  to  conyiet  him, 
it  b  not  necessary  to  show  that  he  broke  open 
the  letter,  or  fled  aAer  Uie  commiasion  of  the  of* 
fenoct  or  to  sh6w  the  dissent  of  his  employer ; 
it  is  eoouffh  that  there  be  a  fraudulent  eonver- 
«ion,  and  that  being  shown,  a  felonious  intent  is 
«stabliBhed.  The  People  y.  DaUon^  15  Wend. 
£81. 


ENTRY. 

1,  Onepurchases  land  upon  a  decree  of  the 
Court  of  Cfhancery,  he  may  enter  peaceably  and 
take  possession  without  writ,  and  beinff  so  in 
possession,  may  distrain  cattle  damage  feasant. 
Orner  y.  Shrms,  0  Cow.  687. 

3.  Though,  eembk^  if.  he  enter  forcibly,  he 
would  be  subject  |o  an  indictment.    Iltid, 


ERROR. 

I.  On  what  a  Writ  (f  error  may  he  hroughU 
II.  Writ  of  error^  when  and  haw  to  be  ootainedj 

and  effect  of  it, 
in.  Proceedtnge  in  error  t  (a)  Non  promng  or 
quashing  a  writ  cf  error ;  (b)  Atsignment 
of  errore.  Joinder t  and  amendment  f  (Cy  £r- 
ror  onjfiu  of'exeqftiona, 
TV.  When  a  judgment  will  be  revereed^  or  tuffirm' 

edt  in  part  or  in  whole, 
V.  Judgment  in  error^  and  yenire  de  noyo. 
VI.  Error  coram  yobis. 

I.  On  whai  a  writ  of  error  may  he  brought, 

I.  It  aeems^  that  where  a  Judge  omits  to  no- 
lice  material  testimony  in  hia  charge  to  Ihe 
jury,  this  is  not  errort  unless  the  party  call  his 
attention  to  it,  and  request  him  to  give  it  in 
charge.    Ex  parte  Bailey^  S  Cow.  479. 

9.  The  remedy  for  refusing  to  comply  with 
such  reauest  is  not  by  man£tmu$  to  compel  ft 
new  trial,  (though  the  refusal  be  by  a  judge  of 
the  Common  Pleas,  who  should  refuse  to  grant 
a  new  trial,)  but  bv  a  bill  of  exceptions  and  a 
writ  of  error.  .Ibid, 

3.  Where  in  asAimvuf  in  the  Court  below, 
the  defendant  pleaded  a  tender*  but  the  jury 
found  for  the  defendant,  though  there  was  no 
proof  of  the  tender ;  heM,  that  this  was  a  fiital 
error ;  and  a  motion  in  l>ehalf  of  the  defendant 
below,  who  was  also  defendant  in  error,  that 
the  justtee  amend  by  returning  proof  in  the 
cause  upon  another  point,  was  denied.  Wight" 
man  w,  Gt^^  S  Cow.  517. 

4.  II  eeeme^  that  error  will  not  lie  for  the 
vuae  omission  of  a  Court  to«hai||e.the  Juiy 


upon  a  part  of  the  eyidenee  or  matter  of  law,  to 
which  tiie  attention  cf  the  Court  was  not  drawii 
by tbeparty.    Dunlop y. Patteraon^ 6 Cow. 843. 

6.  But  if  they  comment  upon  a  piece  of  tes- 
timony giyen  to  the  jury,  ana  leaye  it  generally 
open  for  the  Jury  to  >pa88  upon,  without  adding^ 
such  yiews  as  to  its  credibility  as  the  law 
requires  the  jorr  to  consider,  thejudgment  will 
be  reyersed.    Aid, 

.  6.  The  facts  before  referees  appointed  by  &e 
Court,  pursuant  to  the  statute,  (1  R.  L.  516.) 
may,  under  the  order  of  the  Court  in  which  th» 
cause  is  pending,  be  entered  on  tb^  record,  and 
the  decision  upon  them  reyiewed  on  error. 
Renmlaer  Gktm  fhefory  y.  Beid^  5  Cow.  587. 

7.  In  the  Common  Pleas,  a  record  immedi« 
ately  after  the  issue  (ef  JUine  term,  1685)  con- 
tinued the  cause  by  a  general  continaance  to 
October  term  (then)  nell ;  and  then  said,  ^  there- 
fore let  there  cpme  a  Jury*,  &o.  at  December 
term  next;''  and  then  said,  ^*at  which  day,  Sie, 
came  the  parties,  &e.,  and  the  jurors,  &e.  also 
came^  who  to.  speiEdc  the  troth,  ftc.**  Held^  that 
this  referred  the  appearance  of  the  parties  an4 
jury*  and  the  rendition  of  the  yerdict,  to  Decern^ 
her  term;  and  that,  therefore,  there  was  no 
enor  in  the  record.  3ut  that,  at  most,  it  was 
8  mere  miscontinuance,  which  was  cured. by 
the  statute  of  amendments  and  jetfaiU,  MUter 
y.  Plumh^  6  Cow.  665.  * 

8.  Judgment  in  partition  is  against  A«|-and 
owners  unknown,  eRher  of  the  defeadanit  may 
bring  error  without  joinihg  any  other ;  .but  the 
record  must  be  described  correcUy  in  Uie  writ 
as  to  parties.  Clark  y«  JBromagham^  9  Cow* 
304. 

9.  P.  recoyered  in  tbd  Cqmmon  Plead  affainat 
G. ;  who  brought  error- to  the  Supreme  Court, 
who  reyersed.the  judgment  of  *th0  Common 
Pleas,  and  ordeivd  ^venire  de  now  in  the  Common 
Pleas;  In  the  mean  time  P.  had  collected  his 
judgment  below»  G,  then  took  a'  writ  of  resti- 
tution and  an  execution  for  his  epsta  in  the 
Supreme  Court,  and  the  money  collected  in  the 
Common  Pleas  was  restored,  and  the  costs  in 
the  Supreme  Court  coliccted;  O.  then  com- 
polled  P.  by  rule  in  the  Commtfti  Pleas  to  go  to 
inH  on  the  venire  de  noeo^  who  went  on  accord- 
ingly, and  obtained  a  second  yerdict  and  judg- 
ment against  G. ;  and  then  brought  a  writ  of 
error  from  the  iudgment  of  tbe  jSupreme  Court. 
Held^  that  he  had  a  right*,  to  his  writ  of  error 
from  the  Supreme  Court ;  that  his  pToceedin|8 
in  the  Common  Pleas  were  no  waiyer-of  hia 
right  to  bring  error;  and  per  Jonee^  chancellor, 
a  reyeraal  of  the  Judgment  in  the  Supreme 
Court  will  be  a  reyereal  of  all  the  consei^uent 
proceedings,  including  those  in  the  Common 
rleas  upon  the  loenirp  ae  novo,  Pinney  y.  Glea- 
aofi,  9  Cow.  635. 

10.  Where,  in  an  action  Xm  a  note^  the  defenee 
was  usury,  founded  on  an  agreement  for  more 
than  seyen  per  cent,  m^de  at  the  time  of  the 
loan,  ahd  witnessei  were  examined^  who  proyed 
an  agreement  for  more  *  than  seyen  ner  cent., 
without  showing  in  express  terms  that  it  was 
at  the  time,  and  not  showing  that  it  was 
subsequent,  and  no  subsequent  agreement  ap- 
pearing, or  being  alluded  to  in  the  course  of  the 
trial;  Mtf,  that  the  Oooit  shooid  hay^  charged 
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tfie  Jury  that  the  infeomce  of  law  waa,  that  the 
agreement  alluded  to  as  by  the  witneaaea  waa 
at  the  time  of  the  contract  of  the  loan ;  and  the 
Court  not  haTing  ao  charged,  it  'waa  error. 
Mtsrrilk  T.  lAno^  9  Cow.  65. 

11.  When  a  judgment  iaifnreated  hy  a  Court 
of  Geneial  Seaaiona,  the  remedy  ia  by  writ  of 
error^  >  and  not  by  mandamu»^  The  People  t. 
Onondaga  GinereU  SemonB^  3  Wend.  631; 

12.  It  ia  error  ia  a  Court  of  Common  Pleaa 
to  refuae  to  decide  queationa  of  law  )>ertinent  to 
a  caae*on  trial,  upon  which  a  deciaipn  b  aaked 
by  one  of  tlie  partiea.  Ftm  -JRoeaen  t^  Van  M' 
sijfntj  3  'Wend.  75. 

13.  It  is  irregular  for  a  aheriff  and  jury,  on 
executing  write  of  inqniryt  to  hear  evidence  in 
acTeral  cauaea  before  they  retire  to  make  up 
their  inqniaftiona.'  Such  irregularity  may  be 
waired  by  the  aaaent  of  partiea ;  if  not  waiTed, 
the  remedy  ia  not  by  wnt  of  error,  but  by  mo- 
tion to  aet  aaide  the  proceedinga.  Tan  Wag' 
genen  ▼.  M^DonaUj  3  Wend.  478.     ' 

14.  A  writ  of  error  to  the  Court  of  Errora 
Cannot  be  auetained,  except  in  thoae  caaea 
where  the  inattera  aasigned  for  error  have  been 
actually  conaidered  by  the  Court  below,  or; 
fairly  preaented  to  that  Court  in  auch  a'  manner' 
that  they  might  have  been  conaidered  and  paaa- 
ed  upon  there.  Hougkton  Y*Siarrf  4  Wend. 
175. 

15.  The  Court  for  the  Correction  of  Errora 
haa  no  cogniaance  of  a  cauae,  and  ia  not  com- 
petent to  make  any  order  reapectiiiff  it,  where  a 
decree  of  the  chancellor  haa  Veen  auly  affirmed 
in  the  Court  for  the  Correction  of  Errora,  ao- 
cording  to  the  aettl^  ruleia  of  practice  of  that 
Court,  and  no  inragulariljr  haa  ioterrened  either 
on  the  part  of  the  par^  obtaining  the  affirmance) 
or  of  the  clerk  of  the  Court  in  eatering  the  order 
of  the  Court,  or  in  remitting  the  proceedinga, 
and  the  proceedinga  hate  been  duly  remitted. 
Legg  el  oL  ▼.  Ovetiagh  el  aL    4  Wend.  188. 

16.  Where  a  Court  of  Common  Pleaa,  on 
eerlierari^  rererae  a  Juatice'a  jud^ent  on  the 
merita;  and  not  for  any  error  m  law  happening 
before  the  juatlce,  thia  Court  will  not  review 
the  deciaion  of  the  Commbn  Pleaa,  although 
tb^  cannot  diacover  the  gromida  on  which  the 
rereraalwaahad.  FTAtli^y  t.  Satfon,  10  Wend. 
411. 

17.  Where  illegal  evidence  ia  adduced  on 
the  trial  of  a  cauae  in  a  Ju8tice*a  Courts  when 
the  defendant  doea  not  appear  at  the  trial,  error 
liea,  although  no  objeotioa  waa  taken  to  the  ad- 
miaaioa  of  the  evidence*  Sntier  v.  Oould^  14 
Wend.  159. 

II.  JFriL  of  error  J  when  and  how  to  he  obUUr^ed^ 
■  andtfoeiffiL 

18.  A  writ  of  error  returnable  here  muat 
saaae  out  of  thia  Court.  BhuU  v.  Greenwood,  1 
Cow»  15. 

19.  tf  iaaued  frcm  the  Court  <^  Chancery,  it 
iaamillity.    IhiA, 

510. » A  writ  of  error  will  not  aoperaede  an  exe« 
cution  executed.    Ibid, 

91.  But  in  each  caae  the  Court  may  order 
the  meney  to  be  brought  into  Court,  to  abide  the 
eraat  of  thtf^writ.    lord. 

9Si»  Itie  plaintiff  cannot,  by  omiltittg  to  enter 


continuaneea  between  the  return  of  the  poatea 
and  judgment,  prejudice  the  defendant*a  ri^t 
to  bnnff  a  writ  of  error.  Manhattan  Company  v. 
Oegoodt  1  Cow.  65; 

53.  And  where  the  Judgment  la  in  fact  ren- 
dered within  the  fa^e  yeara,  but  by  omitting  the 
continuaneea,  it  appeara  of  record  *  to  be  more 
than  five  yoara  before  error  brought,  ^  Court 
will  ord^r  the  continuaneea  entered  nunc  pro 
fufie,  ao  aa  to  avoid  the-  atatute  of  limitationa. 
Ibid. 

54.  B  seenu^  that  in  order  to  warrant  tha 
iaauing  a  eertiorariy  on  error,  to  bring  up  any  pro- 
ceedinga iZe^drt  the  record,  the  plaintiff  in  error 
muat  fim  aaaign  the  diminution  apecially,  and 
aerve  it  upon  the  defendant  or  hia  attorney,  aa 
in. ordinary  caaea  of  an  i^aignment  of  errora* 
Rowan  v.  JAftle^  4  Cow.  91. 

25.  The  Coort  may  award  a  eeriiorari  to 
aupport  the  judgment  at  any  time*    Ibid. 
-  86.  Form  of  a  rule  for  thia  pnrpoae.    Ibid* 

87.  Where  an  attorney  haa  oeen  negligent,  in 
not  informing  himaelf  of  an  irregularity  for  aeve- 
ral  teima,  he  cannot  move  to  aet  aaide  the  pro- 
ceedinnr.    Ibid. 

.  88.  The  act  eonceming  write  of  error,  (1  R. 
L.  143,  a.  8.)  which  requifea  the  plaintiff  in 
eKror4o  give  bail  for  the  dd)t,  or  damagea  and 
coatay  extenda  to  a  judgment  for  the  defendant 
for  eoata  only.  Raymond  v*  Mathant^  4  Cow* 
189.  * 

89.  A  writ  of  error  ia  a  writ  of  right,  and 
need  not  be^allowed  by  a  Judge*  Van  Antwerp 
V.  Newman^  A  Cow.  88. 

30.  Filing  it  with  a  clerk,  and  hia  entering  a 
receipt,  ia  a  aufficient  allowance ;  and  will  atay 
execution  if  bail  be  in.    Ibid. 

31.  No  particular  form  of  a  reoogniaance  of 
bail  in  error  ia  neoeaaary ;  and  where  it  waa 
drawn  up  in  ttfb  form  of  a  bond,  with  a  pr^r 
penalty  and  condition,  and  acknowledsed  oeuyra 
»  JQ<lg««  who  certified  the  acknowledgment  in 
thia  form ;  **  aimed,  aealed  and  delivered,  in  the 
preaence  of  J*  W.,"  the  judge;  hdd^  that  thia 
waa  aufficient*    Ibid. 

38.  A  writ  of  error  by  a  plaintiff  in  ejecU 
meat  at^a  an  attachment  againat  hia  leaaor 
for  nonpayment  of  coata.  Jaduon  v.  Smilh^  6 
Cow.  580. 

33.  A  writ  of  error  from  a  Judgmept  in 
partition,  doea  not  atay  execution  per  $e ;  but 
bail  in  error  ia  neteaaary*  Bromagham  v.  Clapp^ 
6  Cow.  611. 

^  34.  A  writ  of  error,  at  the  auit  of  a  citiaen 
in  criminal  caaea,  &ough  not  capital,  cannot 
iaaoe  without  the  fiai  of  the  attoroey-general* 
Laoeit  v.  The  Peopk^  T  Cow.  339. 

35.  But  ahoula  he  refuae  hia  fiat  in  a  pro^ 
caae  for  error,  the  Supreme  Court  will  order  him 
to  grant  it.    Ibid, 

.36*  A  writ  of  enor  returnable  in  the  Court 
of  Errora  ahould  be  made  returnable  at  a  gene- 
ral aeaaion  of  that  Court  GE^  v.  Bromagham^ 
9  Cow.  304. 

37.  The  Court  ordinarily  will  not  inquire 
whiter  a  writ  of  error  ia  proaecuted  for  de* 
lay.  All  the  defendanta  need  not  join  in  the 
reco^aahee,  one  of  aeveral  defendanta  having 
the  nght  to  bring  error.  It  ia  a  good  exceptioa 
to  baO  in  ertor,  that  the  peraon  offered  la  an 
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proceed  witli  his  execudcns.     Van  Anheeif  T. 
Newmath  4  Cow.  89. 

48.  Where  a  party  aBti'gned  for  error  in  the 
Court  for  the  Correction  of  cttotb,  that  he  was  a 
foreign  consul  at  the  time  of  the  commencement 
of  the  suit  aj^Ast  him  iir  the  Coart  below,  to 
which  this  defendant  in  error  pat  in  a  joinder  of 
in  nuUo  ei  trraiumi  because  it  nowhere  appear- 
ed bj  the  record  that  the  plaintiff  in  error  was 
such  consul,  and  the  Court  for  the  Ccrrectioo  of 
E  rrors  affirmed  the  judgment  below,  which  judg^ 
ment  of  affirmances  'was  subsequently  reTcrscd 
by  the  Supreme  Court  of  the  United  States ; 
it  wa»  ktuij  on  the  filing  pf  the  mandatei  that 
although  ^e  Court  for  the  Correction  of  £rrors 
were  bound  to  reverse  the  judcrmeRt  rendered 
by  themselves,  they  were  not  obliged  to  rcTeras 
the  judgment  of  the  Court  below,  and.  Ihat 
under  the- circumstances  of  the  case,  the  writ  of 
error  might  be  dismissed,  which  was  done  ac- 
cordingly.   Davit  T:Faekardy  10  Wend.  50. 

49.  On  a  writ  of  error,  after  a  tiial  and  Ter- 
dict  for  the .  plaintiff,  it  is  too  late  for  the  de- 
fendant to  object  that  the  subject-matter  of  the 
suit  wss  a  copartnership  transaction  between 
him  and  the  plaintiff.  Ckandlar  Y.  JSedrt^  10 
Wend.  487.  i 

50.  Where  the  error  relied  on  was  the  entry 
of  a  judgment  on' a  verdict  rendered  after  the 
death  of  the  party,  but  the  trial  in  which  the 
Terdict  was  rendered  was  had  in  pursuance  of  a 
stipulation  given  in  the  lifetime  of  the  party, 
on. an  application  in  his  behalf,  at  a  previous 
circuit,  to  put  off  the  trial  of  a  cause  for  the 
want  of  a  witness,  the  Court  refused '  tQ  stay 
the  proceedings,  and  denied  the  motion  for  thai 
purpose  with  cosis^'  Amn  ▼.  Wtbben^  Exetu- 
ion,  10  Wend.  624. 

51.  A  writ  of  error  sued  x)ut,  against  good 
faith,  will  be  auashed.  Jimm  et  s/.  v.  WMenl* 
Exeeuion,  11  Wend.  186. 

(b)  Jhtignment  tf  errant  joinder^  and  amtndf 

meni, 

59.  After  joinder  in  error,  the  party  cannot 
allese  diminution,  and  have  a  cerHartfri,  Bew  t. 
Barker,  3  Cow.  408. 

63.  The  plaintiff  in  error  may.  asstgn  *com- 
moh  errors,  and  allege  diminution  at  the  same 
time,'  and  take  out  a  certiorari,  and  enter  his 
rule  to'  join  in  error.  Britbin  v.  M^LaugkHn^ 
4  Cow.  593. 

^54.  If  the  defendant  does  not  join  in  .error, 
according  to  the  rale,  the  plaintiff-may  enter  a  de- 
fault, though  the  certtorort  be  not  retunied.  Ibid. 
55.  Where  a  judgment  is  pronounced  in  tiie 
Supreme  Court  on  plead ii^gs  brought  up  from 
an  inferior  Court,  and  the  party  against  whom 
the  judgment  has  been  given  has  adced  and 
obtained  leave  to  amend  his  pleadings,  which 
he  accordingly  did,  and  issue  was  joined,  and 
a  trial  had  on  such  amended  pleadings,  the 
party^  an^endin^r  is  estopped  from  aft^Wards 
alleginjir  ^rror  in  the  judgment  prQnonnced  on 
the  original  pleadings.  Campbell  rrStahee,  9 
_-.  .  -  ,  .  ^        Wend.  137. 

quoMb^ng  awntcf  error.  56,  where  a  general  objectfon  is  ^ade  to  a 

47.  Mere  delay  to  have' a  writ  of  error  le-  decision  of  a  Court  on  the  trial  of  a  cSuse,  and 
turned  for  neari^  a  year  is  not  a  sufficient  on  a  review  thereof,  it  appears  that  the  decision* 
ground  for  allowing  th^  defendant  in  error  to  |  if  erroneous  at  all,  is  so  only  in  psff,  siioh  ob- 


att6mey  or  ecnnsellor,  but  it  cannot  be  urged  as 
a  ground  for  quashing  the  writ.  Craig  ads. 
SeaU  etal.  I  Wend.  35. 

38.  A  party  may  sue  out  execution  within 
the  four  days  allowed  for  bringing  error,  but  it 
is  at  the  peril  of  a  evpereedeat  of  execution  and 
restitution  of  property,  if  error  is  brought  and 
bail  perfected  within  that  time.  The  People  v. 
The  Judges  of  ^ew  York,  1  Wend.  81. 

39.  A  lecogtiisanee  in  enbr  to  remove  a  cause 
into  the  Supreme  Court  is  good  taken  before 
any  Judge  of  the  Codimen  Pleas.  Bennett  v. 
JMdj  5  Wend.  79. 

40.  A  recognisance  in  error  is  valid,  and  may 
be  enforced,  although  it  produces  no  stay  of 
execution;  ss  where  a*recognisance  to  prose- 
cute a  writ  of  error  was  entered  into  after  four 
days  had  expired,  and-  oih  the  day  of  its  entry 
the  defendant  in  the  judgment  l!elew  was  ar^ 
rested  on  a  eo.  as. ;  i7  toat  held,  that,  notwith- 
standing the  arrest,  the  recognisance  might  be 
enforced.  The  imprisonment  of  the  defendant 
in  such  case  is  no  discharge  of  the  surety, 
especiallv  where  the  judgment  on  the  i^rit  of 
error  is  for  a  greater  sum  3ian  was  recovered  in 
the  Court  below.  3iRtehell  v.  Thorp,  et  al.  5 
Wend.  887. 

41.  Defects  in  pleadings  which  could  not 
have  been  taken  advantage  of  by  demurrer  will 
not  be  considered  as  am^ded  upon  a  writ  of 
error,  nor  will  defects  be  suppliea  if  the  effect 
be  to  alter  the  issue  between  tne  parties  or  the 
trial  consequent  thereon.  Bee4  v.  Drake,  7 
Wend.  345. 

4d.  A  writ  of  error  does  not  lie  upoi)  the  re- 
fusal of  the  Supreme  Court  to  set  aside  Uie 
decision  of  trostees,  under  the  statute  relative  to 
absconding  debtors,  upon  an  allegation  of  error 
in  the  adjustment  of  tne  demands  due  the  cre- 
ditors of  the  absconding  debtoi?  In  ike  matter 
ofNegue,  10  Wend.  34. 

43.  Bail  in  error  must  justify  that  each  of 
them  is  worth  double  the  amount  of  the  penalty 
of  the  bond.    MuWay  v.  B%tek,  10  Wend.  619. 

44.  Where  bail  justified  that  each  was 
worth  the  amount  of  the  penalty  only,  the  jua- 
tifieation  wom  held  insumdent,  but  Uie  par^ 
was  allowed  to  justify  anew  on  payment  of 
costs.    Ibid. 

45.  Where  a  suit  is  brought  on  a  judgment, 
snd  a  writ  of  error  is  prosecuted  for  the  reversal 
of  such  judjrment,  it  is  usual  to  stav  the  pro- 
ceedings in  the  suit  until  the  detemiination  of 
the  wnt  of  error,  unless  the'  Court  see  that  the 
writ  of  error  is  brought  in  bad  faith,  or  for  Uie 
purpose' of  delay.  Amee  v.  WMere^  Mhneutore, 
lO  Wend.  634.     . 

46.  On  a  writ  of  error,  it  cannot  be  urged 
that  the  auctioneer  fraudulently  concealed  the 
fact,  that  part  of  his  sales  had  been  cash  sales, 
although  his  accounts  were  rendered  as  sales 
on  crrait,  the  question  not  appearing  to  have 
been  raised  at  the  Circuit.  Collemora  r.  Lamb, 
15  Wend.  329. 

ni.  Proeeedingt^  in  error  f  (a^  Nim  protting  or 

it  of  error. 
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-  Jeotton  will  9ot  be  atallable  from  tKe  want  of 
precision  in  its  slatement  at  the  trial.  3PjUU^er 
V.  Bmi^  4  Wend.  483. 

57.  Where  error  in  law  and  error  in  f aid  are 
assigned  together  in. one  assiffnment of  errors^ 

.the  assigninent  is. bad  for  dtMcitv^  but  advan- 
tage can  be  taken  of  sueh  fault  only  by  a  special 
demurrer,    Atooify  v,  VreeUtnd,  7  Wend.  .65» 

58,  If  an  error  in  fact  that  is  noi  aetigtuAle 
be  asaiMned,  the  plea  of  in  nuilo  eet  erraium  is 
so  confession  to  it,  hot  opentes  as  a  demurra^ ; 
if  the  enor  in  fact  be  weU  aaeignedi  then  the 
plea  is  a  confession.-    Ibid, 

$9.  On  the  return  of  a  writ  of  enor,  if  the 
errors  relied  on  do  not  appear  on  the  record,  But 
exist  in  the  files  or  reooras  of  the  Court  below, 
■  the  correct  praetice  is  to  put  in  a  |[enend  as- 
signment orerror^,  and  also  a  specisl  assiffn- 
jnent  alleging  diminution,  and  .on  serrice  of  a 
copy  of  the  sQlegation  to  enter  a  role  of  eoiMve, 
awarding  a  ^Wtorsri  to  bring  op  the  matters 
-alleged  m  diminntiMh  PeUetreau  r.Jaekeon^  7 
Wend.  478. 

GO.  If,  afWr  the  service  of  a  copy  of  the  alle* 
.gation,  the  defendant  plead  innuth eai erratum^ 
he  admits  the -facts  stated  in  the  allegation  to 
e^ust,  but  not  that  they  are  causes  of  error;  if 
he  dm  not  choose  to  make  9ueh  admission»  he 
may  rule  the  plaintiff  to  return  the  certiorari 
within  twentjr  di^s ;  and  if  &e  rale*  be  not 
obeyed^  the  plaintiff  will  be  mmpreeeedi  if  the 
xetnm  be  made,  the  defendant  pleads  such  plea 
an  he  is  advised.    Jbid, 

61.  'The  Court  will  not,  on  motion,  determine 
.the  felerancy  of  the  matters  alleged  in  diminn- 
lion«  and  brought  up  by  xeriiorari^  but  leave 
the  sam^  to  be  deotoed  when  the  case  shall  be 
argued.    Ibid. 

62.  It  cannot  be  assiffned  for  error,  that  a 
jreeord' of  judgment  in  ue  Common  Pleas  is 
signed  by  a  judge  not  authorized  by  law  to 
-nign  it;  the  remedy  of  the  par^  in  such  case 
is  ny  motion.   Moody  f,  Freclana^  9  W^d.  1S5. 

jB3.  On  a  writ  of  erf  or  to  the  Supreme  Court, 
.it  is  no  answer  to  an  error  assigned,. that  the 
point  relied  on  for  error  was  not  presented  to 
and  passed  upon  by  the  Court  below;, such 
olgection  is  peculiar  to  the  Court  of  dernier 
resort  in  this  stafte«  JPike  v.  Gandalij  9  Wend. 
U9. 

64.  An  assiffninent  of  errors  in  f^ct  is  not 
abpHsked,  by  tne  revised  statutes,  in  cases  of 
-etriionai  removing  justice^*  judgments.  fTi/- 
ib'afVM  V.  MayorU  (S^t  of  Albany^  12  Wend.  266. 

65.  Where  there  is  no  appearance  in  a  Jus- 
tjce^s  Court,  and  judgment  is  rendered  against 
thC'  defendant,  he  may,  on  certiorari  in  the 

-Common  Pleas  and  on  writ  of  error  in  this 
Court,  object  to  the  sufficisaev  of  the  decla- 
ration,, and  to  the  leeality  of  the  proof  in  the 
Jostiise*a  Court.  JNbrwrgp^  v.  Jaekeon^  13  Wend. 
85.    . 

66.  A  consttl  of  a  foreign  power  sued  in  the 
Supreme  Court  of  this  state,  upon  a  recogoi- 
•anee  of  bail,  acknowledged  in' that  Court,  who 
Appeared  aod  pleaded  io  tie  metite^  cannot,  upon 
a  writ  of  erh>c,  assign  as  an  error  ^  fact  that 
be  is  snch  eensnl,  ^nd  therefore  allege  that  the 
Supreme  Court  has  -not  jurisdiction.  JJiaoie  y, 
JPadkard^  6  W^.  397* 
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67.  Aproceeding  uponafMogntjiiinee^&afVis 
merely  a  continuation  of  the  original  suit.  /M. 

68.  Where  a  Court  has  jurisdiction  of  the 
eubjtseUmaUer  of  a  suit,  and  facts  are  stated  in 
the  proceeding^  sufficient  to  give  it  jurisdiction 
as  to  the  jpomet,  if  the  defendant  appears  and 
confesses  the  facts,  or  tacitly  admitB  them  by 
pleading  to  the  meriti^  he  cannot  afterwarda  as- 
sign for  error  the  want  of  jurisdiction.    Ibid, 

69.  A  party  who  sKrefs  tbat  l^^  advensiy  Qiay  go 
mto  evidence,  inadmurible  if  objected  to,  cannot  af- 
terwards complain  of  the  reception  of  such  evidenof  , 
or  ot other  proof  of  the  nme  character;  having  eata- 
bliibed  a  law  of  hia  own»he  niuat  be  content  to  abicb 
by  it    iZundetf  V.  iTu/^,  10  Wend.  119. 

(c)  fSrror  on  bill  (f  exception^, 

70.  When  a  MQ  ofexCepUoDa  baa  been  taken,  but 
not  entoed  op  the  roll,  nor  filed,  nor  attached  to  tfie 
record,  the  Couit  will  even,  after  a  delay  of  leveral 
yeaiB,dirict  it  on  motion  to  be  solUad  and  attached, 
hr  the  purpoie  of  enabling  the  jparty  to  bring  enor. 
Manhattan  Company  v.  Ofgoot^  1  Cow.  65. 

70*.  Where  a  cauae  waa  tried  by  a  cireoit  judge,  and 
the  verdict  waasobjeet  to  a  case  to-be  turned  into  a 
btU  of  exceptiona,  which  waa  done  in  ton,  but  the 
bill  aigned  by  the  chief  justice;  the- Court  of  Erroia, 
even  ^fter  assignment  of  errors  and  iaaue  and  argo- 
'  to  decide  (he  cause  upon  the  matters 

Zaov. 


it  a  nullity. 


Jtiduoa, 


ment,  reftised 
in  the  bill,  e( 
S  Cow.  7^* 

71.  A  cause  will  not  be  heard  on  writ  of  error,  nn- 
leas  the  bill  of  exceptions,  if  there  be  one,  is  entered 
on  the  raeord*    Anon,  4  Wand.  199.^ 

711.  If  a  bill  of  exceptions  be  imnroperiy  al- 
Idwed  er  erroneodsly  dated,  it  will  oe  eet  aside 
on  q>ecial  motion ;  if  the  error  be  pointed  out  on 
tlie  argument,  an  amendment  will  be  permitted 
by  the  Court    Zkon  v. 'GrtcUey,  10  Wend.  S54. 

73.  Where  a  plaintiff*  ia  nonsuited,  and  brings 
error  on  a  bill  or  exceptions,  the  Court  will  not, 
on  the  suggestion  of  the  defendsnt  in  error,  ex- 
amine into  the  correctness  of  other  deciaioos 
made  by  the  Court  below  to  sustain  the  judg^ 
ment ;  the  only  ouestions  before  the  Court  axe 
those  arising  on  tne  bill  of  exceptions.  Benson 
v>  Brown^  10  Wend.  958. 

74.  The  decision  of  a  subordinate  criminal 
Court,  on  a  motion  in  arrest  of  judgment,  cannot 
be  reviewed  on  a  bill  of  exceptions.  Pecp/e  t. 
DttUon,  15'Wend.  581. 

75.  Such  Court  has  not  power  to  grant  a  new 
trial  to  a  prisoner  who  has  been  convicted  of 
embeazlementr    Pnd. 

76.  A  bill  of  exceptions  lies  only  to  bring  up 
exceptiona  taken  at  the  trial  to  the  decisions  of 
Court  upon  the  evidence;  or  to  the  charge  given 
to  the  jury ;  it  properly  should  contain.no  more 
of  the  facts  which  transpired  ait  the  trial  thah 
are  neoesaary  distinctly  to  raise  the  euestions 
intended  to  be  presented  for  review.    Ibid, 

'  77.  Exceptions  not  properly  presented  will 
not  be  regaided  even  in  criminal  cases.    Ibid^ 

78.  TSo>  Court  Will  regard  an  exception  taken 
at  the  trial,  although  in  the  bill  it  be  atated  to 
have  been  taken.  aAer  verdict ;  they  will  pre- 
anme  it  to  have  been  taken  in  due  time,  until 
the  contrary  be  shown.  Wakerman  v.  Lyon^ 
9  Wend.  341. 

IV.  When  a  judgment  wiU  be  reverted^  or  ef" 
firmed f  in  part  or  in  whole, 

79.  A  witness,  on  hia, examination  in  chief, 
aAer  having  sworn  to  a  conversation,  and  atated 
that  there  waa  nothing  in  it  from  whiofa  he 
cpqld  fay  that  it  alladed  to  a  particular  time, 


should  not  be  pemiiktedto  eiqnresB  his  belief  as 
to  that  faeu  And  where  «iieh  an  answer  was 
objected  to,  but  admitted  in  a  Justice's  Court, 
the  judgment  was  for  that  reason  rerersed. 
Cuikr  T.  Carpenter 1 1  Cow.  61. 

60.  A  par^  may  reverse  his  own  judgment 
for  error;  as  where  he  reoevers  less  damajies 
than  should  have  been  allowed  by  ^a  verdicts 
IngaiU  Y.Lord^  1  Cow.  940.  SarkM y.  JTyotf,  1 
Cow.  953,  S.  P. 

81.  Where  there  is  conflicting  evidence*  in 
the  Court  below,  it  is  the  jpeeuliar  .province  of 
the  jury  to  weigh  and  decide  upon  it.  And  this 
Court  will  not^  in  such  a  ease,  mterfe^  with  the 
verdict,  unless  the  error  is- very  apparent. 
T^owbrid^  v.  Ba^f  I  Cow.  951. 

89.  If  improper  evidence  be  given  in  the 
Court  below,  though  it  be  merely  cumulative, 
the  judgment  will  be  renewed.^  Oegood  v;  3&fi- 
hattan  Companv^  3  Cow.  (>19« 

83.  Misconduct  of  a  jury  in  a  Justite's  Coutt 
properly  assignable  as  error  in  foot,  and  if  found, 
the  course  is  to  move  the  Court  specially  f(Mr 
judgment  of  reversal,  on  piodadng  the  postea, 
&c.    iioae  V.  Smithj  4  Cow.  17. 

84.  That  .spirituous  U<^uors  were  circulated 
among  the  jury  while  sittinff  as  such,  even 
though  by  confi^nt,  is  cause,  for  reversing  the 
judgment*    Ibid,    -    ' 

86.  Where  the  material  faot  in  ncanse  de- 
pended fot  its  proof  upon  the  testimony  of  F., 
«  single,  unsupported  vritnessr  who  swore  to 
that  tact  i  but  upon  Whose  eross-ezamination,  it 
was  plain  that  ne  had  perjured  himsdf,  lather 
in  the  cause  pending,  or  in- a  former  cause  rela- 
tive to  the  same  matter;  and  the  Court  charged 
the  }wj  that  he  was  competent;  that  they  might 
|;ive  his  testimony  such  weight  as  ihej  thought 
It  deserved ;  that  it  wasv  in  some  measitre  sup- 
ported by  R.>  (a  witness  who  had  ajpreed  with 
the  testimony  of  F.  in  a  collateral,  immaterial 
fact,)  and  tbersfore  entitled -to  that  additional 
weight;  heid^  thatihe  jury  should  have  been  in- 
structed to  disregaid  F.'s  [testimony ;.  that  ^e 
Court  erred  in  not  so  instrueting  them;  and  the 
judgment  was,  for  that  ctfuse,  revereed  on  error 
upon  a  bill  of  exceptions  presenting  this  point. 
JDunlop  V.  Pattermm^  5  Cow.  943. 

86.  The  Court  of  Errors  may  reverse,  a  judg- 
ment of  the  Supreme  Court  in  part  and  affirm 
it  in  part.    Fhwer  v.  JUkn^  5  Cow.  654. 

•  87.  A  verdict  cannot  be  reversed  on  error,  as 
being  against  the  weight  of  evidence ;  but  it  will 
be- reversed  for  a  wron^  direction  of  the  Court 
to  the  jury  on  a  question  of  law,  or  Uie  legal 
result  of  the  evidence.  €3app  v.  Bromaghan^ 
9  Cow.  530» 

88.  A  charge  or  opinion  of  a  Court  which  is 
entirely  abstract;  or  out  of  the  case,  so  as  not  to 
affect  It,  though  erroneous  by  exception*  But 
the  Court  of  Error  will  look  through  the  case ; 
and  if  they  find  that  it  might  have  been  affected 
by  the  charge  or  opinion  injuriously  to  die  plain- 
tiffin  error,  the  judgment  will  be  reversed,  (^k 
V.  Dukher,  9  Cow,  674. 

89.  Where  there  is  a  miBnomer  pf  the  plain* 
tiff  diroughout  the  declaratiDn,  judgment  in  his 
favour  by  his  true- name  will  be  reversed  for 
error,,  though  the  true  name  appears  in  vwvtj 
part  of  the  leooid  except  the  dMaralion     llio 


case  is  not  within  the  statute  oijetfmh.  WVber 
V.  Widwr^  1  Wend.  56. 

90.  The  Court  of  Errors  will  not  reverse  a 
judgment  of  the  Supreme  Court  for  mere  formal 
defects  in  the  record,  which  had  not  been  sub- 
mitted to  that  Court  for  their  actuid  decision. 
Stgerd  V.  Stetena^  9  Wend.  158. 

91.  Where  a  Court  of  Common  Pleas  refose 
to  exercise  a  discretion  vested  in  them  bylaw, 
under  the  impression  that  thev  do  not  possess 
the  power  which  they  are  ^called  upon  to  ex- 
ercise, and  v\  consequence  a  jodc;inent  is  erro- 
neously obtained,  such  judgment  will  berevereed 
for  error.  Beach  v;  ChamSarkan  d  al*  Z  Wend. 
366.  -       - 

'  99.  Where  a  party  to  a  writ  of  error  dies  afier 
joinder  in  error,  a  judgment  in  error  will  be  dir 
rected  to  be  entered  num  pro  Utne^  as  of  a  time 
previous  to  the  death.  Bemui-x,Beeknum^  3 
Wend.  667, 

93.  On.reversal  in  the  Court  for  the  Corree- 
tioir  of  Errors  of  -a  |udgmeni  of  the  Supreme 
Court,  rendered  on  a  judgment  removed  into 
that  Court  from  the  Common  Pleas,  such  judg- 
ment is  given  ae  ought  io  have  b^n  given,  m 
the  Supreme  Court.  Cloee  v.  StuoH^  4  Wend.  96. 

94.  Where  theie  is  erxo^  in  a  record  of  an 
inferior  Court,  which  the jpartv  obtains  leave^.to 
cure  by  an  order  or  role  oi  sudi  Court,  but  neg- 
lects to  amend  his  record  conformahly  to  sii«i 
rule,  the  judgment  will  be  reversed  notwith- 
standing such  rule.  WaUron.  d  aL  ▼.*  Breen^A 
Wend.  409. 

95w  A  jodgmeht  will  not  be  reversed  for  a 
technical  error  in  entering  It.  Wikao  v.  Go/if, 
4  Wend.  693. 

96.  AMhoogh  a  suit  is  manifestly  vexatious, 
and  a  plaintiff  entitled  to  only  nominal  damages, 
a  judgment  of  a  siabordinate  tribunal,  if  erro- 
neous, will  be  reversed  by  the  Supreme  Court. 
HerrifikY,  jSKomt,  5  Wend.  580. 

'97.  Where  a  witness  bad  testified  to  admis- 
sions made  by  a  plaintiff,  tending. to -^ow  that 
a  note  for  the  payment  of  mpney  was^itfiriocis, 
but  leeving  the  time  of  the.  cormpt.  agreement 
vague  and  indefinite,  and  where  it  was  a^ed, 
after  4he  cause  was  smnmedup  and  the  jury 
charged  by  the  Court,  that  the  witness  should 
be  recalled  and  re-examined  on  the  allegation,  fay 
the  defendant,  Uiat  he  had  teMtified  poeitiTcly  to 
the  fact  that  the  tisurious  agreement  was  oiade 
at  the  Ume  of  the  loan^  and  the  Court  refused  to 
allow  it ;  it  wa$  hdd^  that  the  decision,  was  «>/- 
rect,  and  that  for  such  cause  a  jod|gment  wffl 
not  be  reversed.  £.010  v.  Afem A,  6  Wend.  969* 

98.  Where  a  suit,  brought  by  coramisstooeis 
of  highways  in  a  Justice^  Court,  to  recover  a 
penalt]pof^M  doUare  for  the  obstruction  of  a 
nighway,  was  diemieeed  bv  the  justice,  in  con- 
sequence of  a  pka  of  title  being  interposed  by 
the  defendant,  and  the  suit  was  subsequendy 
prosecuted  in  thf>  OomTfum  PilMw,  where  tbaplain- 
tiff  had  a  verdict  for  jCve  doUare  debt,  and  double 
eoele  were  awarded  them^  on  n'writ  of  error 
being  sued  out  by  the  defendant,  the  jbdoment 
was  affirmed  as  to  the  debf;  end  reversed  ss  to 
the  costs,  and  the  pl^ntiff  in  error  was  awsoded 
to  paycosts  to  the  defondants  in  error.  Pmker 
V.  Vin  HmOen,  7  Wend.  145. 

99.  In  an  action  on  a  note  payable  in  speeifie 
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articles,  where  the  defendant  asked  the  Court 
of  Common  Pleas,  in  an  spp^al  ease,  to  in- 
struct the  jury  that  the  ptaintm  was  not  entitled 
to  recoYer,  hecanse  a  sufficient  demand  before 
suit  had  not  been  proved,  and  the  Court  decided 
that  the  eridence  was  sufficient  to  mhmit  (he 
question  to  the  Jurjf,  and  then  delivered  their 
opinion  to  the  jurr  that  the  matters  given  in 
evidence  cMniituted  a  demand^  and  were  sufficient 
ta  entitle  the  plaintiflf  to  a  recovery,  ih^  Court 
refused  to  reverse  the  Judgment^  considering' 
what  was  said  bj  the  Common  Pleas  as  a  mere 
expression  of  opinion  on  the  weight  of  evidence, 
and  not  as  a  charge,  that  as  a  matter  of  law, 
the  demand  was  snfficitot.  Durkee  v.  Marshaii^ 
7  Wend.  3t3. 

100.  Where  a  plaintiff  declares  in  assumpsit^ 
M  money  paid,  &c.,  omitting  the  ordinary  ni- 
per  se  assumpsit^  and  instead  thereof,  stating  the 
circumstances  of  his  case ;  that  he  bought  a 
qoanti^  of  fish  for  the  ptirpose  of  shipping  it  to 
a  foreign  port;  that  the  defendant  put  on  hoard 
of  the  same  vessel  in  which  he  had  made  his 
shipment  an  equal  quantity  of  fish,  for  the  pur-* 
pose  and  with  the  intent  of  creating  a  joint  ad- 
venture, so  that  the  parties  should  share  in  the 
profit  and  loss ;  and  that  the  fish  was  so  da- 
marred  at  sea,  or  otherwise,  as  that  after  its 
arrival  aft  the  port  of  destination,  it  was  sold  at  a 
loss,  the  whole  of  which  the  plaintiff  indivi- 
dually sustainetf  and  paid,  without  havinfir  re- 
ceived any  pa/t  thereof  from  the  defendant, 
whereby  the  plaintiff  had  sustained  damage  to 
thcamount  of  9500 ;  t7  was  held,  on  writ  of  error, 
alter  verdict  for  the  plaintiff  in  the  Court  below, 
that  the  declaration  was  bad  in  not  stating  a 
contract  or  asreement  with  suffident  distinct^. 
iiess,  in  not  aliegitig  a  promise  by  the  defend- 
ant, and  in  not  setting  forth  a'  consideration ; 
atid  the  judgment  of  3ie  Court  below -was  ac- 
cordingly reversed.  Candkr  v.  JRoesiter^  tO 
^cnd.  48r  - 

101.  Where  &  psrt^  brdught  an  action  on  the 
ease  against  anomer  for  his  non-attendance  in  a 
Justioe*s  CoArt  as  a  witness,  to  prove  a  judg^ 
ment  rendered  by  him,  and  fiiileo  in  his  suit, 
aad  then  sued  out  a  eeriiorari  to  a  Court  of 
Common  Pleas,  who  reversed  the  justice's  judg- 
ment, and  awutied  costs  against  the  defendant; 
and  it  appearing  npon  a  writ  of  error  removing 
the  record  into  this  Court,  that  the  plaintiff  had 
voluniarity  submitted  to  a  nbnsuit  befofre  the 
jastice,  and  that  the  witness  appeared  at  the 
place  of  trial  a  short  tim^  after  the  aonsuit  was 
entered,  the  Supreme  Court  reversed  the  judg^ 
ment  of  the  Common  Pleas,  with  costs  to  be 
paid  by  the  plaintiff  below.  Heermans  v.  WtU 
kams,  II  Wend.  636. 

102.  Where  a  general  verdict  is  rendered  on 
a  declaration  containing  several  counts,  if  either 
of  the  counts  bt  so  defective,  that  no  proof  which 
may  be  presumed  to  have  been  given  would 
eonstitute  a  good  cause  of  action,  and  the  Court 
inr  which  the  suit  was  instituted  denies  a  motion 
in  arrest,  and  renders  a  judgment  on  the  verdict, 
sttch  Judgrment  will  be  reversed ;  hut  if  the  evi- 
dence ffiven  was  as  applicable  to  the  good  as  to 
the  ban  counts,  the  cause  will  be  sent  back  to 
the  Court  below,  with  liberty^  the  plaintiff  to 
apply  fi>r  an  amendment  of  the  postea  by  the 


Judge's  notesy  and  to  enter  judfrment  upon  the  inKMl 
ooanta  only.    Addington  v.  Allen,  1 1  Wend.  374. 

102*.  A  party  cannot  reverse  a  judgment  in  Ais/a- 
tour  (br  the  nror  of  the  Court  Hughes  v.  Stiekney, 
IS  Wend.  2S0. 

Wtf,  Where  a  penon,  within  the  age  of  21, brings 
a  suit  in  the  Common  Pleas,  and  appears  by  attorney, 
and  judgment  is  rendered  against  nim  ibr  costs ;  on 
bringing  a  writ  of  error«  and  assigning  his  inftncy  as 
error  in  Ikct,  the  judgment  will  be  revoked,  but  coats 
will  not  be  allowed  to  him»  Mcfnard  v.  J>ot0iier,  13 
Wend.  616. 

103.  In  an  action  before  «  justice  against  joint 
debtors,  where  only  one  defendant  was  broucht  into 
Cojula  and  the  note  upon  which  the  suit  was  Drought 
was  read  in  evidence  without  objectitm,  though  only 
proved  to  have  been  made  by  one  of  the  defendants; 
fi'was  ketd,  on  .enor  broughvtbat  the  defendant  not 
.brought  into  Court  could  not  take  advantage  of  such 
defect  of  proof;  inasmuch  as  be  could  not  be  preiu- 
diced  by  the  Judgment  to  be  rendered  against  him, 
be  having  stilf  the  right  to  contest  his  joint  liability 
EddM  V.  (yHara,  14  Wend.  321. 

104.  The  judgment  of  a  Couit  of  Common  Pleas, 
upon  a  Justice's  return  to  a  eertiorarU  will  be  reversed 
by  the  Supreme  Court,  if  we  Common  Pleas  err  in 
the  application  of  the  law  to  the  fects  of  the  case, 
where  there  is  no  conflict  in  the  tsscimony.  Ldfok  v. 
Comstoek,  16  Wend.  244; 

V.  JudgmetU  in  errvr^  and  venire  de  novo; 

105.  Upon  error  brought,  and  the  judnueat 
of  the  Conxt  below  being  raversed  for  a  defect 
of  form,  as  the  want  of  a  venire^  the  merits  be- 
ing with  the  defendant  in  error,  the  proper  course 
is  to  award  a  eentre  to  the  Court  below,  that 
the  cause  may  be  tried  in  doe  form,  and  a  ver« 
diet  and  judgmeht  rendered  acco/dingly .  Flawtr 
V.  JUen^  b  Cow.  664. 

106.  Where  a  declaration  contains  two  counts, 
one  good  and  the  other  bad,  and  there  is  a  gene- 
ral veidict,  the  judgment  will  be  reversed,  and  ik 
renift  de  mvo  fiWdSMi*  Candier  J*  S^mt^^  XQ 
Wend.  487;  . 

.  107.  Wheie  a  Judgment  rendered  by  tiie  Su- 
preme Oourt  has  been  reversed  in  the  Court  of 
Enars  with  costs,  aad  a  eemV«  de  novo  awatded^ 
the  proceedings  of  the  plaiatiff  will  be  staved 
until  the  payment  of  the  costs  in  error.  Jaemon 
r.  Sehauber  ei  al:  4  Vfead.  me.; 

TI.  J^iTOf  coram  vobis. 

108.  A  writ  o^  error  ,earam  vobis  will  be 
quashed,  where  the  names  of  the  parties  in  the 
judgment  spught  to  be  reversed  are  not  truly 
stated ;  but  leave  will  be  given  to  amend  on  pay- 
ment of  costs.  Brown  et  aL  v.  Davenpfrt  it  oL 
4  Wend.  205. 

See.  CouaT  or  Eaaoas  and  Biix  or  Ezcef- 

TIONS. 


ESCAPE. 

I.  What  is  an  eaoapc. 
II.  Bstape  on  meane  proesst, 

III.  Ese^ie  on  exeetUion* 

IV.  MseopOon^  voiuntary  return,  and  other  mat- 

ters of  defence  in  an  action  for  an  eseapCn 
and  ^  what  may  be  shown  in  mitigation  tf 
damages, 

I.  What  is  an  escape. 

1.  A  defendant  in  a  Justice*s  Court,  who  has 
given  security,  on  the  adjournment  of  a  cause,  to 
appear  and  answer,  and  in  default  thereof  to  pay 
tne  debt  or  damages  and  costs  to  be  adjudged  to 
the  plaintiff,  may  he  remoTed  fitom  the  limits  of  a 
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jail  to  wkiek  lie  ho  1>e0ii  ntbMqiieBt^  oom- 
luHted  in  another  cause,  and  brought  before'  the 
jastice  on  a  kabeaa  eorfu»^  to  8ate  the  surety 
from  liability;  and  such  leaving  of  thelimita 
will  not  subject  the  sheriff  to  an  action  for  an 
ticape. '  Martin  ▼.  Wood^  7  Wend.  132. 

.    n.  JStpfl^  on  mesne  proeen. 

9.  The  assent  of  an  ofllcer  to  the  escape  of  a 
defendant  whom  he  has.  arrested  does  not  af- 
fect the  ri|^  of  the  plaintiff,  and  .e?en  the  offi- 
cer, if  the  process  be  tnuncy  mat  retake  the  de- 
fendant   JkmoU  V.  SUtfive$r  10  Wend.  514.       , 

lU.  £aeape  on  eiecuiion* 

8.  The  statute  limiting  suits  against  sheriffs 
for  etei^iet  of  persons  .imprisoned  on  ciTil  process 
to  one  year,  applies  aS  well  to  .escapes  after  ar- 
rest  and  before  commitinettt  tus.to  escapes  after 
commiinent.    Boe  ▼•  JSeoAei,  7  Wend.  459. 

ly.  Reeapiian^  vohnlory  rtiwrn^  and  other  mat^ 
ten  of  defence  in  on  aeiionfor  an  taeape^  and 
what  m^  be  ihown  in  miHgaUon  ^  damages 

4.  A  «ii.  SB.  tested  ont  of  teim  is  not  Toid, 
but  voidable  only,  and  may  be  amended  on  mo- 
tioD.  Bui  although  not  amended,  in  fact,  on 
motion,  a  sheriff  is  not,  for  that  reason,  war- 
ranted in  suffering  a  party  arrested  thereon  to 
escape  ;•  and  if  he  eseapesf  the  sheriff , is  liable. 
JofietT.  OmIe,  I  Cow.300* 

5.  Where  in  debit  for  an  etaeape,  the  declara- 
tion set  forth  the  es.  te«,  with  the  usual  words 
**andkim  tt^ly  he^^  and  the  es.^  as.  prodttced 
in  evidence  omitted  Che  word  **iiea/*'  tkU  woe 
Ao/(flfef»notte  baa  &talvaifaneek.   tUdt 

6.  In  such  action  the  usual  endorsemeift  on  a 
ea«  M(.«  directing  the  sheriff  what  sum  to  levy, 
need  not  be  set  forth  in  the  declaration.    IHd. 

7.  And  if  set  forth,  it  is  mere  sorplufsge,  and 
need  not  be  proved  as  laid.    Ihidm 

8«  It  is  settled  that  jl  sheriff  who  is  sotd-  for 
mn  escape  cannot  protect  himself  b^  error  in 
the  ptDcess.  It  protects  him  in  making  the  ar- 
test,  and  is  good  till  reversed,  Whfch  can  be  on 
the  anpllcatfon  of  a.paHy  or  privy  only.    Jhid, 

9.  Under  a  dedaralton  for  several  escapes^  the 
Jfifondaat  may  plead  atolnntary  return,  ^. 
i0  the  escapes  aet  forth,  and  may^  on  issue 
Iheieon,  excuse  any  and  all  escapes  which  the 
jplainliff  proves  at  the  trial  by  .showing  a  sobse- 
Aoent  voluntary  return,  k/^  3Sdak  J^idtiet 
Bank  v.  Deyo^  6  Cow.  722. 

10.  If  the  plaintiff  wishes  to  confine  the  de- 
fence to  any  escape  or  escapes  in  particular,  he 
should  new  assign.*  Ikid,  ' 

11.  The  day  of  the  esciq>aor  escapes  laid  in 
the  declaration  is  not  material,  unless*  made  ao 
by  a  novel  assignmenU^    Ibid» 

IS.  Where  a  plaintiff  declares  for  several  es- 
capeSi  on  different  days,  from  writs-  of  eo.  as. 
upon  different  judgments,  but  at  the  trial  proves 
only  one  judgment,  he  is  entitled  to  recover 
upon  onlv  one  cqupL    Ibidn 

13.  The  usual  averment  in  the  plea,  of  a  vo- 
luntary return  or  recaption,  taan  action  for  an 
oscape,  thai  the  prisoner  eoniinue4  in  ewAoay  in^ 
termediaU  the  return  or  reoa^ion  and  the  euU^  is 
immaterial,  and  no  proof  of  it  need  be  given 
niider  an  issue  upon  th^  plea*    lUdm 


14.  It  is  a  good  defeaca  to  an  aetkm  for  a 
negligent  escape  that  the  prisoner  waa  taken  on 
fiesh  pursuit,  or  voluntarily  returned,  before  suit 
brought,  and  was  in  custody  at  the  time  of  suit 
brought,  without  an  allegation  that  he  continued 
in  custody' intormediato  the  recaption  or  retom 
and  the  time  of  suit  brought.    Ibid* 

15.  A  right  of  action  once  £xtin2uished  isgoas 
for  ever;  and  cannot  be  revived  or  eontinaed 
by  any  ^bsequent,  distinct,  and  independent 
act    IhtSu 

16.  Consent  or  agreement  by  the^ilaiatiff 
to  an  escape,  after  it  has  happened  without 
consideration,  wUl  not  dischaj^gre  the  sheriiT. 
Powen  V.  Wilion^  7  Cowv  374. 

17.  Otherwise,  Where  it  is,  upon  good  cea- 
sideration.    Ibidm 

18«  Where  the  plaintiff  Agreed  with  the 
sheriff,  in  consideration  that  he  would  not  retak» 
W.,  who  had  escaped  from,  a  co.  ao.  at  the  suit 
of  the  plaintiff,  that  he  would  not  sue  the  sheriff 
without  notice  and  reasonable  time  to  retake, 
&c ;  held^  that  he  e<mld  not  ane  withofii  such 
notice,  the  consideration  being  a  good' one. 
Ibid. 

19.  The  plaintiff 's  consent  that  a  prisoner  at 
his  suit  on  ca.  to.  may  gb.at  large,  is  a  dischargs 
of  the  judgment.    J  bid. 

do.  Under  a  single. couni  for-  an  eseepe,  and 
plea  of  voluntary  return,  the  plaintiff  may,  with- 
out a  new  assignment,  prov^  a  single  esoape  on 
any  day  before  suit  brought,  electing  which ;  and 
the  defendant  may  then  abow  a  return  into  cua- 
tody,  &C.  before  suit,  and  apply  his  plea  to  such 
retorn.    HowUmd  v.  Squire^  9  Cow.  91. 

31.  But  though  the  plaintiff,  has  not  nswiy 
assigned,'  the  detondant  cannot  ahow  a  previdus 
escape  and  return,  and  defend  himself  by  settiDg 
this  up  as  the  escape  in  question.    Ibid. 

i$3.  A  voluntary  return,  in  eecape  against  the 
sheriff,  cannot  be  ^ven  in  evidence  under  the 
general  issue.    Ibid. 

J9d.  In  an  action  of  debt  agaiaat  a  sheriff  for 
an  escape  of  a  prisoner  arrested  upon  an  attach-. 
meat  for  the  nonpaymeilt  of  coats,  an  avanneDt 
m  the  declaraUon  that  the  dieriff  arrested  the 
party,  and  had  an^  detained  him  in  custody  u 
execution,  dtc.,  is  equiyalept  to  an  averment  th^ 
he  was  committed  to  jail.  Jmu  v.  WMfer$%  o 
Wend.  545.  . 

«34.  A  sheriff  in  such  <»se  cannot  plead  in  his 
discharge,  that  the  prisoner  waa  arrested  asd. 
committed  on  a  jirevioua  attachment  for  ue 
same  cause,  and  discharffed  from  custody  with 
the  assent  of  the  plaintilr;  none  but  the  par^ 
himself  can  complain  of  the  second  arrest.  iMs* 


ESCHEAT. 

1.  In  ejectment  by  the  people,  for  --«»^  . « 
lands  nropter  drfeetum  mngmme,  the  jHiy  wo"*^ 
besatufied  beyond  all  reasonable  doubt  that  tiis 

tenant,  whoae  landa  are  claimed  as  ^^QK/^ 
cheated,  died  without  heirs.  Jaekeony*  ^^^«  ^ 
Cow.  814.  ... 

3.  In  ejectment  for  ^cheated  land,,  proof  tfiB| 
a  man'a  intimato  acquaintances  for  ^^^Jf^ 
never  heard  him  speak. of  his  fompyi  w^* 
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QMther,  wife»  or  children,  is  ^*iiia/ad«eTtdeiice 
that  he  has  no  heiia,  if  the  place  of  his  birth  be 
unknown  to  thejni,  and  there  appear  no  clue  to 
better  eridenoe ;  but  this  inay  be  overthrown  by 
Teiy  slight  proof  of  heirs.    Ibid,  . 

3.  A  grant  of  lapd  to  an  alien  soldier  for  nri- 
Jitary  senriees '  daring  the  leTolationary  war, 
and  who  died  durinff  uiat  war,  enables  his  heiis, 
though  aliena,  to  inherit.    Ibidm 

4.  So  of  a  sla?e«  His  heirs,  though  bom  of 
a  wife  who  was  a  slave,  may  inherit  under  such 
a  grant.  Per  Sutherland^  J.,  upon  the  auteiity 
otiAieAaofi  v.  Hervey^  not  lepoited.'   Ibid, 


ESTOPPEL. 

I.  In  a9Uimp$i$  by  A.  against  B.  for  depa»-> 
tuiing  and  keeping  on  hay  the  cattle,  of  H.- at 
bis  request,  oq  land  in  A.*8  possession,  B.  is 
estopped  froin  showinff  that  the  title  of  the  land 
was  not  in  A.,  bat  in  ff.,  at  the  time  the  services 
were  performed*    EoMtman  v.  TuUk^  I  Cow. 

8.  The  defendant,  the  veMict  bein^  against 
him»  cannot  object  that  his  own  plea  was 
vicious,  as  tendering  an  iounaterial  issue*.  Par- 
9t^m  V.  Fartonij  5  Cow.  476. 

3.  Estoppel  is  where  a  man  admits  an  act  or 
deed,  by  reciting  it  in  ao  instrument  executed 
lly  him,  or  by  acting  under  the  di>ed.  .Sinclair 
V.  Jaekifmj  8  Cow.  643. 

4.  But  he  is  not  estopped,  if  the  truth  appear 
by  that  which  would  otherwise  work  an  es- 
toppel.   Ibid* 

o.  li  teeifw,  that  an  estoppel  of  a  party  as  to 
%  previous  deed  by  a  recital  of  it  in  a  subse- 
quent one,  is  only  whece  both  deeds  are  in 
the  same  right;  not  where  he  executes  one  in 
his  own  and  one  ia*  the  right  of  another. 
Ibid. 

&  Wheie  an  attorney  spears  and  defends  for 
aoothec,  and  receives  money,  as  attomevf  due  to 
his  assumed,  client,  in  an  action  by  the  latter 
against  the  former,  he  is  estopped  to  deny  that 
ne  is  attorney*  jrj>hrkmd  v.  Oory,  8  Cow. 
i53. 

7.  A  giaator  having  no  title  conveys,  with 
covenants  of  seisin,  quiet  enjoyment,  and  wai^ 
ranty.  He  afterwaids  aoquiies  title.  This,  in 
general,  enures  to  the  benefit  of  the  grantee  by. 
way  of  estoppel  agsinst  the  .grantor,  who  can- 
not recover  die  laira  from  the  grantee  in  virtue 
cf  the  subsequently  acquired  title.  Jaekmm  v. 
Bafman^  9  Cow.  971. 

8.  But  where  a  grantor  recites  in  his  deed 
that  the  grant  is  subject  to  a -certain  claim, 
(e.  g.  a  mortgage,)  and  then  covenants  that  he  is 
seised,  that  the  grantee  shall  quietly  enjov,  and 
that  the  grantor  will  warrant  against  all  claims^ 
the  zepittd  qualifies  the  covenants,  and  preventsi 
tJieir  appli^tion  to  such  claim.    Ibid, 

9.  Where  there  is  any  tiling  for  a  warranty 
te  operate  upon,  the  doctrine  of  the  estoppel 
dees  not  apply*    Ikid, 

10.  Nor  does  it  apply  except  as  between 
4m  same  parties  acting  m  the  same  character. 
Ibid. 

II.  All  the  jpaities  dsfendiBtp  to  a  bill  of 


foreclosure  in  the  Cdurt  of  Chancery,  are 
topped  from  questioning  the  title  derived  frcmi 
the  decree  of  sale.    Ibtd. 

12.  To  make  a  record  evidtace  to  coticinde 
any  matter,  it  should  appear  from  the  record 
itself  that  that  matter  was  in  i^sue ;  and  evi- 
dence cannot  be  admitted  that  under  such  a 
record  any  particular  matter  dam^  in  question* 
Jaekkm  v.  Wood,  3  Wend«  27. 

13.  Although  the  testator,  at  the  time  of  the 
making  of  the  will,  had  no  legal  estate  in  tha 
premises,  Ae  grantees  in  the  deed,  and  those 
claiming  under  them,  are  estopped  from  settinff* 
up  any  title  inconsistent  with  that  conveyea 
thereby.    Jaekmm  v.  htland^  3  Wend.  99. 

14.  A  person  entering  under  another,  either 
as  tenant  or  under  an  agreement  to  purchase^ 
oannot  dispute  that  title,  while  he  oontinuet 
in  poisessien,  nor  can  he  Ic^lly  attorn  to  a 
stranger.  Every  one  entering  mediately  or 
directly  under  sueh  tenant  atai^a  in  the  s.im6. 
'situation  as  the  original  tenant.  Jaekmm  v.  JM?/^ 
kr,  6  Wend.  228. 

15>  A  lessee  of  a  fimn,  who  Ixes  a  boundary 
line:  between  himself  and  his  iieighbour,  is  sa 
far  estopped  from,  showing  that  such  line  was 
erroneously  settled,  that  he  cannot  maintain* 
tnespaas  against  his  neighbour  for  taking  and 
carrying  away,  under  the  supposition  that  the 
line  agreed  upon  was  the  right  line,  crops  put 
in  by  him.    Dewey  v.  BordweU^  9  Wend.  65. 

16.  Recitals  in  a  deed  of  land  are  evidence 
against  the  party  making  them,  or  aajr  person 
c&iming  under  him;  they  eUop  parties  and 
privies  {  privies  in  blood,  in  estate,  and  in  law* 
Jaekmm  v.  Parkkurd^  9  Wend.  209. 
.  17*  A  person-entering  into- possession  of  land 
under  a  party  thus  bound  by  a  recital,  is  a  privy 
in  law  of  such  party,  and  is  bound  by  whatever 
would  oondude  or  affect  him*    Ibid. 

18.  A  party  in  possession  of  lands,  claiming 
the  same  under  a  warranty  deed  firom  a  stronger, 
is  estopped  from  aaying  that  he  holds  as, a 
tenantin  common  with  the  plaintifil  Siglar  v. 
Van  Riper^  10  Wend.  414. 

19.  out  even  where  he  holds  as  a  tenant  in 
common,  if  he  denies  the  plaintiff^s  title  when 
possession  'u  demanded;  the  plaintiff  is  entitled 
to  recover,  such  denial  amounting  to  an  ouster; 
a  denial  in  terms  is  equivalent  to  an  act  amount- 
ing to  a  denial.    Ibid.  ^ 

20.  li  ieesM,  top,  that  such  demand  mky  be 
made  of  a  tenant  in  poseession,  though  not  the 
tenant  of  the  freehold.    Ibid. 

21.  A  party  admitting  the  title  of  land. to' be 
In  another,  and  agreeing  to  purchase,  is  estop- 
ped from  setting-up  title  in^  himself  under  a 
deed  which  he  nad  held  for  six  years  previ- 
ously to  such  admission;  and  such  estoppel 
extends  to  all  claiming  under  him.  SayuM  v* 
Smiih^  12  Wend.  67. 

22.  Where  a  witness,  cdled  V>  prove  a  fact, 
disproves  it,  the  party  cadling  hhn  is  not  estop- 
ned  from  proving  by  other  witnesses  that  the 
facts  are  aahe  alleged  them,  and  as  he  expected 
to  have  shown  them  by  the  iiist  witness.  lath* 
mm  V.  Leek,  12  Wend.  105. 

23.  A  party  in  possession  of  lands,  acknow- 
ledging the  title  of  another,  is  not  estopped 
from  subtequeotly  disclaiming  holding  nnder 
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9ach  title,  If  lii«  original  entry  was  not  nnder 
the  person  in  whom  die  title  is  acknowledged ; 
nor  IS  any  other  person,  deriving  the  possession 
ftom  snch  tenant,  estopped  by  each  acknow- 
ledgment.   Ibid. 

94.  A  Terdict  and  judgment  thereon,  oa  a 
fact  or  title  distinctly  put  in  issue,  majr  be 
pleaded  by  way  of  estoppel  in  another  action 
between  the  same  parties  or  their  privies,  in 
respect  of  the  same  fact  or*  title.  EtAeridge  y. 
OdCom,  13  Wend.  399.      . 

tiU(.  Where  a  party  produces  in  evidence  in 
support  of  his  title  a  decree  of  a  Court  of 
Chancery,  and  a  conyeyance  in  pursuance 
thereof,  he  cannot  be  permitted  to  deny  the 
material  facts  which  they  allege^  either  by  way 
of  recital  ot  otherwise;  BrodUreet  y.  uatke^ 
19  Wend.  603. 

36.'  A  party  who,  under  seal,  acknowledges 
that  another  has-  yM  a  certain  sum  of  money 
as  the  consideration  of  the  assignment  of  a 
bond,  the  psyment  of  which  he  gu'arantieB,  is 
estopped,  tt  Beenu,  from  subsequently  showing, 
by  proofs  that  the  amount  paid  was  greatly  less. 
Mann  y.  Ekiford^s  Exeeuton^  15  Wend.  603. 

37.  Where  a  party,  hf  bond,  guarantiM  that 
a  third  person  shall  pay  a  eertain  sum  of  money 
by  a  giyen  day,  as  secured  by  the  obligation  of 
such  third  peraoA,  the  guarantor,- in  an  action 
against  htm,  is  not  at  liberty  to  show  Jthnt  the 
obligation  of  ihe  third  persoii  Was  asst^ed  to 
tise  plaintiff  bj  an  insurance  company  in  con- 
templation of  insolyentey;  none  but  creditor 
and  stockholders  of  such  an  institution  ca^ 
ayail'  themselyes  of  the  statute  provided  for 
such  cdses.    Ibid* 

98.  Nor  can  a  defendant  in  ^uch  case  show 
that  the  obligation  of  the  third  person  is  invalid 
on  the  ground  of  usury.    Ibid, 

39.  A  mortgagor,  in  an  action  against  Um 
Anr  the  recovery  of  the  premises,  is  estopped 
Irom  defying  that  he  had  title  at  the  time  of 
the  execution  .of  the' mortgage;  nor  is  he  pei^ 
mitted  to  set  up  title  in  a  stranger.  Barher  v. 
HarriB,  15  Wend.  615. 


EVIDENCE. 

*   « 

I.  MatUr  ofrteordf  verdid  f  podea ;  judg- 

11.  Legtti  proeeidingi  not  ^  tttiord, 
YH.  PubUtdoeumenii, 
IV.  Cbf^porvlvofi  ooQMW. « 
*V.  LkuA  and  kgal  pr0eeeding9  if  Hiker 

Hatei  and  eountria.  - 
VI.  DaA. 
VII.  Wiik: 

VIII.  Other  private  unilinge* 
IX.  Precf  tf  kandwriling^  and  aubeeribing 

vntmueM. 
X.  Parol  evfdenu  to  explain^  eory^  or  eof»- 
iradiei  u^rfUen  imirttmenie, 
■    XI.  PreaumpUene, . 
XII.  Noiiee  to  produee  papere, 

XIII.  Whd  ma^  be  proved  &y  pareL 

XIV.  Oimfeteiwie and declaraltte^.^ 
XV.  Beareaif  and  general  nymUaioh. 


XVI.  Witneuf  (a)  Who  art  eonijpeteid  icif- 
fienes,  cither  generally  or  ae  tt  par- 
ticular facte  ;  (b)  How  a  toUneH  ii  to 
be  examined* 
XA^I.   When  a  tPitrmei  i»  inampefcnl  on  the 
'  ground  f»f  intereat  /  (a)  When  a  wit' 
nes»*a  iniereet  will-be  eufieitni  to  ea> 
elude  hie  teetimony  t   (b)  When  tU 
witneie  will  not   he    excluded  i   (c) 
JgentBf    (d)  Beleaae  of  a  witnen't 
liability  t  (e)  D^auU  df  witneti. 
XVm,  Credibility  of  witneeaee^  and  hmo  •«- 
peached, 

XIX;  Evidence  in  particular  eaaee^and  under 
pariieuktr  ieauee, 

• 

I.  MaUer  of  record ;  verdict ;  poetea ;  judgment  t 
.     .  '    cMeuh'oB,  ^e. 

1.  A  record  sisned  and  filed  fwnc  prtt  tune^ 
under  a  rale  for  Uiat  purpose,  was  set  forth  in 
pleading,  knd  eiven  in  evidence,  of  the  term  ss 
of  a  day  in  which  it  was  ordeted  to  be  filed. 
Johee  V.  Cbok^  I  Cow.  309. 

3.  The  plaintiff  is  never  bound  to  prove  that 
part  of  Sn  instrument  which  It  is  not  mateml 
to  set  forth,  unless  it  be  alleged  as  matter  of 
description,  or  in  heee  verba,  -  Accordiaglfi 
where  the  decUrfition  stated  that  the  at.  to, 
issued  the  38th  October,  a  eo.  sa.  tested  the 
31 8t  October  was  admitted  in  evidenOe;  sad 
this  though  the  3 1st  was  out  x>f  term. '  IbO- 

.  3.  The  Jndj^ent  of  a  Court  of  concurrent 
juried  iiction  directly  upon  a  point  Is  condusiTe, 
between  the  same  parties,  upon  the  same  matter 
coming  directly  in  -queation  in  another  suit 
Gardner  v.  Buehbec,  3  Cow.  ISO. 

4.  And  this  whether  it  be  pleaded  or  giTen 
in  evidence  under  the  g^eral  issue:    Ibid, 

6.  it  is  conclusive  whether  it  appear  apoa 
the  face  of  the  record  in  the  former  suit,  that 
the  same  matter  was  tried  and  passed  upon,  or 
not.    Jbid, 

6.  If  it  was  in  fact  so  tried,  Without  this  fact 
appearing  of  record,  the  proper  eonrse  is  to  give 
the  recora'in  evidence,  and  then  prove  by  parol 
that  the  matter  did  arise,  a^id  was  tnid  apon 
the  pleadings  in  the  record.    Ibid, 

7.  It  Menu,  that  an  exempHfieation  of  a  re- 
cord of  an  inferior  Court  or  this  state  ie  <$ti- 
dence  in  the  Supreme  Court,  and  that  it  is  not 
necessaiy  to  remove  the  .record  there  by  eertie' 
ronf,  to  make  it  evidence,  even  on  a  plea  of  mu 
Hel  record.     Vail  v.  Smithy  4  Cow.  tl. 

8.  The  text  of  the  record  is  the  evideoce 
which  must  control  as  to  the  time  when  the 
judgment  is  entered ;  and  it  cannot  be  ctorrected 
on  the  trial  by  the  judge's  date  of  signing  j«a^ 
meUt  in  the  margin.    Ibid, 

9.  A  verdict  and  judgment  in  ejectment  w 
never  conclusive,  even  Mtween  the  immediate 

farties,  except  in- an  action  for  meene  profits. 
»er  Cb/tfetf,  Senator.    Ho^ne  v.  Whartn^  4 
Cow.  667.  ^^ 

10.  In  an  action  for  meme  profits,  the  reeora 
in  the  ejectment  suit  is  coneluf  ive  evidence  of 
title  in  the  plaintiff;  and  where  the  deelarattop, 
consent  rule,  writ'  of  possession,  and  retnm  m 
the  ejectment  suit  were  all  in  the  usual  geoeiat 
foitn ;  the  plaintilf  Wng  Mmsuited  on  acooont 
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of  the  defendant's  not  confeseuig  lease  entry  and 
cHister;  in  an  action  for  the  Tnesne  profits ;  keldj 
that  the  defendant  could  not  show,  in  mitigation 
of  damages,  that  the  plaintiff  brou|[ht.the  eject- 
ment to  reoorer  only  a  small  undivided  part  of 
the  premises  in  question;  bat  that  this  was 
matter  of  defence  in  the  original  action  only. 
Grave»  t.  Mce^  6  Cow.  261. 

11.  Where  deeds  of  lands  embrace  premises 
lying  in  two  counties,  mid  are  recorded  in  only 
one  of  the  counties^  but  it  is  proyed  that  the 
ortnnals  are  lost,  exemplifications  of -the  re- 
coras'of  the  deeds  are  competent  evidence  to 

50  to  the  jury  to  prove  the  contents  of  such 
eeds,  in  an  action  of  ejectment  for  the  recoyeiy 
of  the  portion  of  the  premises  conyeyed,  situate 
in  the  eounty  where  the  deeds  are  not  recorded. 
Jadaon  y.  BUe^  Z  Wend.  190. 

12.  An  exemplification  of  letters  of  admin- 
istration from  toe  sarrogate's  ofiioe  is  good 
eyidence,  without  accounting  for  the  nonpro- 
duction.  of  the  original  letters.  Jaekam  y*  Bfh 
bimon^  4  Wend.  436. 

13.  A  warrant  under  wliich  a  false  imprison- 
ment takes  place,  produced  on  the  trial  of  an 
action  for  such  false  imprisonment  by  the  plain- 
tiff, is  eyidence  for  the  defendant  of  the  facts 
contained  in  it,  until  she  shows  the  contrary. 
SeoU  y^Ehf  and  WkiU,  4  Wend.  655. 

14.  A  transcript  of  ji^tice*a  judgment  filed 
In  a  county  clerk  s  office,  and  of  the  entry  of  a 
Judgment  thereon  by  the  county  clerk,  may  be 
proved  by  an  exemplification  thereof,  upder.the 
official  seal  oL  the  clerk.  T\*iiU  y.  Jaekaon^  6 
Wend.  313. 

15.  An  inquisition  taken  under  a  writ  de 
lunaticQ  inqu9€tndo^  is  'admistibU^  though  not 
eonfhuivt^  evidence  to  prove  the  lunacy  of  an 
obUger  in  an  action  of  debt  on  bond.  Hari  y« 
Deamery  6  Wend.  497. 

16.  Where  it  is  sought  to  connect  a  suit  be- 
fore a  justice*  dismisseid  under  a  plea  of  title, 
with  a  snit  for  the.  same  cause  of  action  in  the 
Common  Pleas,  the  wriUen  proceeding§  before 
the  justice  must  be  produced ;  the  facts  cannot 
be  established  by  parole  ^  fVeitb  y.  Jtkxander^  7 
Wend.d6K 

17.  A  record  of «  judgment  in  trespass  for 
#103.64,  cannot  be  given  In  evidence  in  support 
of  an  averment,  in  an  action  for  breach  of  cove- 
nant for  qui^  enjoyment*  that  the  recovery  was 
#606.    Ibid. 

18.  A  copy  of  a  declaration  served  on  the 
defendants  attom<»y  is  admissible,  in  evidence, 
to  show  a  former  suit  and  the  cause  of  action 
therein  expressed ;  it  is  not  necessary^  to  produce 
an  exemplified  copy  of  the  declaration  on  file. 
Bnmn  v.  UtU^field^  7  Wend.  451. 

19.  If  ^it  doe^  not  appear  from  the  record 
that  Uie  verdict  and  judgment  in  a  former  suit 
were  directly  upon  the  pojnt  or  matters  which 
are  attempted  again  to  be  litigated  in  a  second 
actioRf  the  fact  may  be  shown  aliunde  4  provided 
the  pleadings  in  the  first  suit  were  such  as  to 
jastsfy  the  evidenee  of  those,  matters,  and  that 
it  also  appeared  that,  when  proved,  the  verdict 
or  judgment  must  necessarily  have  involved 
their  consideration  and  determihatipji  by  the  jury. 
IdMmrenu  y^Huni^  10  W'ead.  84. 

80*  Id  an  action  by  A.  against  B.  forda« 


mages  for  the  nondelivery  of  a  quantity  of 
wheat;  tV  wm  h^ld,  that  a  verdict  and  judgment 
in  an  action  by  B.  against  A.,  in  which  the 
plaintiff  claimed  to  recover  the  price  of  the 
wheat,  alleging  a -delivery  of  part  and  a  readi- 
ness as  to  the  residue,  was  no  oar  to  A.*s  right 
to  recover,  B.  having  claimed  to  recover  as  well 
for  rye  and  com  as  for  wheat  sold,  and  it  not 
appearing  that  any'part  of  the  verdict  was  for 
the  wheat.  This  was  so  adjadged,  although, 
on  the  trial  of  B.'s  sui^  the  recovery  for  the 
wheat  was  contested  on  the  ground  that  the 
plaintiff  had  failed  to  perform  his  part  of  the 
contract  in  Teference  to  the  samis.    Ibid, 

31.  A  record  of  a  former  verdict  and  judg- 
ment Lb  admissible  in  evidence,  although  be- 
tween different  parties,  'where  the  party  sought 
to  be  affected  by  the  evidence  was  a  party  to 
the  former  suU,  in  which  it  was  sought  to 
charee  him  as  jointly  liable  with  another,  and 
whidi  joint  liability  he  contested  on  the  former 
trial.    Ibid. 

23.  The  judgment  of  a  Court  of  concurrent 
jurisdiction,  of  one  in  the  same  Court  directly 
on  the  point,  is  as  a  plea  in  bar,  and  as  eyidenoe 
in  certain  cases  conclusive  between  the  same 
parties  upon  the  same  matter  directly  in  qnes- 
tion  in  another  Court  or  suit ;  but  is  no  evidence 
of  a  matter  which  merely  comes  collaterally  in 
question,  nor  of  matter  incidentally  cognisable, 
or  to  be  inferred  only  by  agreen^ent  or  construc- 
tion from  th^ judgment.    Jbid. 

23.  Depositions  in  perpeiuam  ret  memoriam^ 
taken  by  a  commissioner  out  of  the  county  for 
which  he  is  appointed,  cannot  be  used  as  eyi- 
dence on  the  Uud  of  a  cause.    Jaekton  v.  Leek^ 

13  Wend.  105. 

34.  Parol  evidence  is  admissible  to  show  that 
a  deed  absolute  in  its  terms  was  intended  as  a 
mortgage ;  and  such  evidence  may  be  received 
not  only  as  between  the  parties  to  {he  instru- 
ment, but  where  third  persons  are  concerned,  if 
no  trust  or  confidence  has  been  reposed  upon 
the  strengUi  of  the  absolute  deed,  and  such  third 
persons  haye  not  been  misled  by  the  form  of  the 
transaction.     Waiton  v.  CronlyU  Mminitlraior^ 

14  Wend.  63. 

25.  A  defect  in  the  proof  of  a  record  of  judg- 
ment at  the  trial  may  be  supplied  by  the  pro- 
duction of  nn  exemplification  in  banjc*  WjH' 
Uamrr.  Wood^  14  Wend.  136.     . 

26.  The  plaintiffs,  to  rebut  the  evidence  of  a 
witness  introduced  by  the  defendants,  offered  a 
bill  in  Chancery, £led  by  him,  which  contained 
allegations  contradictory  to  his  testimony  at  the 
trial.  The  witness  stated,  that  the  bill  had  been 
filed  by  hU  eowuel^  and  that  he  had  never  read 
it,  although  he  believed  that  his  counsel  told 
him  what  he  intended  to  insert  in  it ;  but  the 
bill  was  neither  signed  nor  sworn  to  by  the  wit- 
ness. Held^  that  Uie  evidence  thus  offered  was 
not  admissible.    BeUkn  v.  i^avics,  2  Hall,  433. 

IL  Legal  proeeedingt  not  ofreearf, 

87.  The  certificate  of  a  justice  that  a  certain 
demand  was  claimed  before  him  by  the  defend- 
ant as  a  set-off,  is  extra  judicial,  and  therefore 
not  conclusive,  and  may  be  contradicted  by 
parol  evidefaee  showing  that  the  demand  was 
notso  ohOmed.  Wolfe  v.  Wuhbunh  6  Cow.  361^ 
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SK.  The  official  eertificata%f  a  justice,  whUn 
the  statute,  (sets.  47,  ch.  138,  s.  S9.)  can  rega- 
larly  contain  no  more  than  the  pToeess,  plead- 
ings, evidence,  yeidict,  and  judgment ;  not  what 
was  stated  before  him  by  way  of  argument. 
Ibid. 

89.  An  award  of  arHitraters  was  made  be- 
tween the  owner  of  lands  called  L«,  adjoining 
to  and  bounded  on  an  arm  of  the  eea,  where  the 
tide  ebbs  and  flows  on  one  part ;  and  the  trus- 
tees of  the  town  of  H'.,  in  this  state,  lying  on 
the  opposite  side  of  the  arm,  of  the  other  part; 
whi<^  a]rard  established  certain  boundaries 
between  the  parties,  and  decided  that  certain 
'fishing  grounds  lay  within  the  boundaries  of  L. 
In  trespass  by  the  lessee  of  a  part  of  the  fishing 
ground,  who  claimed  a  right  of  severd  fisheries 
therein  by  preseription,  against  an  inhabitant 
of  H.  for  tucing  fish  on  the  demised  premise^ 
the  latter  justifying  on  the  ground  that  the  fish- 
eiy  was  free  to  any  citizen  of  the  state,  the 
plaintiff  offered  the  award  in  eyidence.  HeU 
that  it  should  be  receiVed,  that  it  determined 
nothing  as  to  the  rights  claimed  by  the  respee- 
tire.  parties,  and  was  therefore  immaterial. 
OouldY,Jame$t  6  Cow.  369. 

30.  A  book,  purporting  to  contain  the  pro- 
ceedings of  ihe  commiseionere  of  forfeitures, 
but  Qot  'prored  ever  to  hare  been  in  their  po»- 
session,  though  found  in  the  clerk's  Office  in 
1806,  and  having  kid  seventeen  years  there,  is 
not  admissible  in  evidence  to  shown  sale  by  the 
coounissioners ;  nw  will  a  oonveyanee  be  pre- 
sumed where  such  aliook  »  shown  to  be  genuue, 
unless  the  requisites  of  the  statute  creating  the 
commissioners'  and  defining  their  duty  appear 
to  have  been  complied  with  by  the  pnrehaser, 
and  the  certificate  state  that  a  conveyance  was 
giTcn.    Jaekaon  ▼.  Mtlkr^  6  Cow.  761. 

31.  The  certificate  of  the  commissioners  is 
not  evidence  of  title,  and  a  conveyance  should 
be  produced,  or  its  absence  accounted  for,  and 
secondary  evidence  given.    Ibid, 

33.  An  enrolled  decree  of  foreclosure,  with 
the  master's  deed  to  the  purchaser,  are  of  them- 
•eelves  evidence  sufficient  to  entitle  a  mortgagee 
to  recover  in  ejectment,  without  producing  the 
original  mortgage  or  prdvinff  it,  otherwise  than 
by  the  decree.    Sinclair  f,  Jadaon^  8  Cow.  043. 

33.  A  stranger,  or  not  one  of  a  party,  cannot 
object  to  such  evidence  in  an  ejectment  against 
him.    Jhid* 

34.  The  declarations  or  representations  Of 
an  agent,  relative  to  an  article  of  merehandise, 
(in  the  sale  of  which  there  is  alleged  to  have 
been  fmud,^  to  other  peraons  to  whom  he  offered 
parcels  of  it  for  sale,  subsequent  to  the  sale  in 
question,  are  admissible  in  CTidence  in  an  action 
against  the  vendee  to  recover  the  price  of  the 
article.     Wekh  v.  Carter^  1  Wend.  186. 

35.  Where  an  endorsement  in  part  satisfac- 
tion of  a  judgment  is  made,  on  an  executfon 
from  a  Justice's  Court,  it  ih  competent  for  a 
party  to  show,  when  it  comes  collaterally  in 
question,  that  the  endorsement  en  it  is  not  ac- 
cording to  the  fact,  or  that  it  was  made  under  a 
misapprehension  of  the  law.  Duboi*  t.  JDubois^ 
S  Wend.  416. 

36.  An  award  of  the  Onondaga  eonimission- 
«m  respecting  lands  aitaate  in  thai  county  aft  the 


time  of  the  award,  may  be  exemplified  bv  the 
clerk  of  that  county,  although  such  laous  tie 
subsequenUy  included  in  the  county  of  CayvgL 
Jaekian  r.  7meU$^  9  Wend.  699. 

37.  The  fact  of  two  persons  holding  different 

{parcels  of  what  was  once  an  undiTidM  trict  of 
and,  and  denying  title  from  the  samesooiee, 
constitutes  no  privity  of  estate  between  then, 
and  tile  t^timony  of  a  deceased  witness  <«  ike 
trial  of  an  action  of  ejectment  against  one  for 
tiftB  premises  in  his  possession,  cannot  be  given 
in  evidence  in  an  action  of  ejectment  agvust 
the  other  f^r  the  premises  possessed  by  him, 
although  both  actions  be  brought  by  the  nm 
claimimt.    Jaekton-T.  Cnt^etf^  3  Wend.  951. 

38.  To  show  a  matter  to  be  ret  judieah  b  t 
Court  of  Chancery,  an  exemplification  of  the 
bill,  answer,  and  decree  is  sufficient  evidenee 
in  a  Court  of  law,  without  showing-  an  actoal 
enrolment  of  the  decree.  fVttmm  v.  JDuhAsm, 
6  Wend.  47. 

39.  A  certificate  of  a  justice's  judgment,  tb 
be  competent  evidence  on  die  trial  "of  a  eanse, 
must  show  on  its  face  that  the  justice  renderui^ 
the  judgment  had  jurisdiction  as  weH  of  tht 

SiTSon  as  of  the  subject-matter  of  the  sbii 
^m2  Y.vSMvf,  6  Wend.  999.  ' 

40.  A  certificate  of  a  justice  of  the  peace,  ef  a 
judgment  rendered  and  execution  by  him,  ii 
evidencB^  as  well  for*  himself  as  for  the  plautiiT 
in  the  execution,  in  an  action  of  trespass  i<ff 
selling  property-  by  virHia  of  such  eiecvtios. 
Mtynard  v.  Thonnmon^  6  Wend.  398. 

41.  Such  certificate  may  be  granted  after  Ik 
eaBpiroHon  if  t^fiee  of  the  justice.    IM, 

49.  The  certificate  authenticating  the  eetti- 
ficate  of  the  justice  must  be  given  by  the  elerk 
of  the  county  where  the  justice  resided  at  tbe 
time  of  the  TendMon  of  the  judgment.    JM 

HI.  Publik  doeum€ta$. 

43.  An  exemplification  of  a  copy  of  the  certi- 
ficate of  the  appraisera  filed  in  the  treaBurer^s 
office,  having  an  endorsement  by  the  tiearaier 
upon  it,  that  the  original  had.been  delivered  to 
C.  C'.,  deceased,  and  it  being  shown  tbat  it 
could  not  be  found  among  the  papers  of  C*  C; 
was  AM  adifiissible  in  evidence,  though  it  wat 
ihh  exemplified*  copy  of  a  copy.  Mukion  r. 
Cbfc,  4  Cow.  687.  '  ^ 

44.  This  copy,  havmgr  been  fomished  to  tM 
treasurer  by  tne 'commissionen  of  (bifeitnTes 
for  his  information,  and  as  his  guide  under  the  act 
for  Testing  the  land  in  C.  C.,  may  be  regara 
ed  as  an  original  for  some  purposes^  and  espe- 
cially as  against  the  state,  the  treasurer  bffnog 
endorsed  upon  it  all  he  did  under  it    Ibid* 

45.  Producing  letters  patent  to  one,  and  tbea 
tracing  a  descent  from  one  of  ^e  same  name, 
are  prima  fade  evidence  that  the  natenttee  m 
ancestor  are  the  same  person;  ana  it  lies  wnii 
the  defendent  to  rebut  this,  by  showing^  another 
of  correspdnding  name,  age,  dec.,  or  in  some 
other  way.    JaAtan  t.  King^  6  CoW.  937. 

46*  The  New  York  Senate  Jounials,  pnotej 
by  the  state  printer,  and  laid  on  the  tablei  ot 
members,  are  evjdence.  Jhoi  v.  Kingi  7  CoW. 
«3. 

47.  The  memoranda  of  a  deeeesed  tt>t»T« 
of  the  demand  and  notice  of  nonpsysfiss^'*'* 
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mmafatU  AvLdaDce  of  the  (act.    Buikr  ▼• 
Wiigkt,  S  Wend.  3C9. 

48.  A  prolett  of  a  bill  of  exchange. by  a  kuia- 
star  (ah  offieer  of  a  tribunal  of  commerce  in 
France,  auUiorixed  hy  the  commercial  code  of 
that  oountiy  to  inake  protests)  will  not  be  re- 
eved in  'sridence  without  proof  of  the  code. 
Cktuwiue  T.  Fbwlar^  ^  WeAd.  173. 

49.  The  reeord  of  a  oettificate  of  inoorpont- 
lion.ef  a  celigioue  sociepr  n  not  eridence-of  tb^ 
iaet  of-  incorporation ;  the  certificate  itself  knqst 
be  prodocedf'or  its.  nonproduction  aeconnted 
for.    JacbHm  t.  Leggettj  7  Wend.  377. 

60.  A  cocporatioe  may  he  proved  hjr  an  ex- 
•  emplifieation  or  admisucm  of  .the  act  qi  inco^po- 

TBti^t  and  acts  of  user  under  it;  eqd  the  acts, 
«nd  admiasiooe  oC«  partj,  such  as  aerrlng  as 
preeident  of  the  eoiporation,  and  ^ving  a  note 
to  it' in  its  corpeiate  naoiei  is /irinia/iMte  eri- 
denpe  of  usee.  WiiHqms  V.  Bank  of  Mekigtmj 
7Wem}..539w  .  ^ 

61.  The  Utt,  ef  a  contract  being  made  with 
«  joint  stock  company,  designating  it  as  mn  in- 
eorpereted  company,  €•  ^.'^the  President,  J)U 
leeters,  and  0«m|^y  of  the  Bank,  of^  Michir 
Ifan/' does,  not  dupense^  with  orqof  that  the 
eerapany  w^e  body  •corporate,  unfees  in  theiM»n- 
traet  itself  it  is>  iHslinetly  stateid  that  die  eom- 
.panj  is  an  incorporated  eoihpany.    Ibid. 

62.  'When  a  irtuUe^  authortaed  ip  sell. and 
eonriPT  leads,  execotee*  a  deed  for  a  valuable 
eoaeMerBtkm  ^f  part  of  the  trust  eetate,  and  im- 
aaediately  Jhereafter  takes  aieeonveyaace^of  the 
saae  premiees,  tbe^obnyeyanee  at  law  is  valid; 
the  remedy,  if  any,  is  in  equity^  Jaehon  v. 
BrodU,  8  W.end.:4^.  ... 

.63.  An  exemplification  of  le^teia.  patent  for 
SSI  iBfeprovsmeat  in  mechinei^^  granted-  by  the 
UniCea  Stateei  a^d  t  specifieation  accompanying 
the-  sanM,  certiM  by  the  seeretary  of  state, 
iiiidcv  the  aeal  of  his  depttln^ent,  is  admissible 
Ml  evideaee,  and  in  audi  ease  the  drawing  ve-. 
fened  to  in  a  epoiifieatkai  need  not  be  exempli- 
i«L    p9€k  T.  Fmittgliom^  9  Wend.  44. 

Mu  It  ie  no  (Ajeetion  to  an  exempli/kalian  of 
ieiitn  patttii^  granted  in  1787,  that  the  name  of 
the-^esarfiep  of  the  state  pro  Umpor$  does  not 
l^^pear  suheeiibed  to  it,  and  that  the  lettete  L.  S., 
designating  the  plaee  of  the  ffreai se^do  not 
appear  vpen  h;  it  bong  judiciplly  known  that 
St  that peiied,  and  long  after,  the  seal.was  stp- 
pended  to  pate^ft  instead  of  being  impreesed 
Qpon  its  fsee,  and  the  legid  preeuuiptiDa  beinff 
that  -no  patent  woiuld.  be  issoed  or  recorded 
imlees  exeeated  in  dee  fom  of  law*  WUUam 
T.  aUdm^  10  Wend.  654« 


.  IV.  Corpwraiion  hooka,. 

66.  The  ipeiieral  rule  is,  that  jegislera  of 
births,  masnagae,  and  buryida  are  cempjBtent 
evidence,  ott  a  trial,  to  prove  a  pedigree;  and 
when  the  enginal  ie  of  a  public  natmi  (e.  sp. 
the  recordeof  the  Reformed  -Datch  Qhurch- In 
the  etty  oitiem  >Yock,)  a«ewoni  copy  is  admis- 
aible.    Jkokna,  v.  Xmg^  5  Cow*  337, . 

6C  Heamay  m  the  femily  and  ameag  rela- 
tions f  tradi^oD,  and  any  thioff  which  ehows  e 
Beeenil  rtfntation,  are  also  admissible  to  esta- 
blish apedigieefe    Jbidk  r 

67.  l%e  er4gftna{  MNi^ai  ef  a  eofpocatioa  of  » 
VeuIIL  30         ^^ 


dty  are  competent  evidence  of  the  acts  of  the 
corporation,  without  further  proof  of  .their  ve- 
rity.   Denning  v.vfioomc,  6  Wend.  651. 

68.  An  agent. of  the  corporation  of  New  York, 
sued  for  acts  done  hy  order  of  the  corporation 
111  removing  obstructipns-in  a  street,  may,  in  his 
individual  capacity^  ayail  himself  in  his  defence 
of  the  records  of  the  corporation,  as  entered  in 
their  mioutes,'  in  relation  to  euch  street.    Jbid, 

y ,  Lmo8  and  kgal  prpuf/dingB  ff  other  ataiet  and 

eounfries, 

69,  Showing  tbe  copy  of  a  foreign  Judicial 
record,  certified  by.  a  clerk  having  the  custody 
of  the  records  of  the  Court  in  which  judgment 
was  rendered,  the  handwriting  of  the  clerk  neing 
ppved,  and  the  X^oart'having  no  s^,is  a  suffi- 
cient, authentication,  and  entitles  it  to  be  read 
in  evidence  here ;  especiallyi  where  it  is  proved 
farther^  that  the  record  is  authenticated  in  the 
usual  form  of  these  sent  to  be  used  as  evidence 
in  a  foreign  .country.  Pqfifeatd  y.HiU^  7  Cow. 
434.     '    . 

'  60.  Parts  of  a,  record  ajre  properly  admissible 
in  evidence.'  The  whole  is  not  necessary.  It  is 
enough  that  extracts  are  furnished  sufficient  to 
show,  Drtma/sK/e)  the  facts  sought  to  be  proved. 
Ilnd,  . 

, .  6l»^  The  .history  of  the  ex^ution  and  satis- 
faction of  a  jadgment'or  condemnation  for  a  sum 
of  money,  in  the  record  of  a  forcMgn  judicatory, 
is  evidence  of  payment..    Ibid. 

63.  A  book,  purporting,  to  contain  the  laws 
of  a  fqreiga  state,  but  not  published  by  authori- 
ty^ is  net  admiasihle  as  evidence  of  the  written 
hiws  of  that  state..  Faduard  ei  al.  v.  ffiil,  ^ 
W"end:4U. 

63.  The  commercial  cod^  of  France,  which 
is  a  written  law,  cannot  be  proved  by  the  pro- 
dootlon  of  a,  printed  book,  admitted  to  be  con- 
formable .to.  the  official  edition  of  the  code,  pub- 
lished by  the  govemmeni.  Chdnoint  y«  fhwUr$ 
q  Wend.  n5.  .        ' 

64.  The^  written  or  atttiute  lawa  lind  judicial 
reoords  .of  a  foreign  staVB  must  be  proved  by 
documents  properly  authentiqated  under  the  sesd 
of  the  state,  or  %aiqorn  cqpy  must  be  produce^t 
Lineoin  v«  BaUeUe,  6  Wend.  476. 

65.  The  laws  .of  other  states  mus^  he  fl^^Yac^ 
otherwise  the  Courts  of  this  state  f»a^iM\ei  take 
notice  of  them,  Hosford  y«  ]S^!i^  ^in4  <^rii 
1  Paige.  220- 

yi.Iked*. 


66.  li  auma^  that  in  dider  to  entitle  a  deed  to 
be  read  in  evfdenee  as  an  aneient  deed,  without 
farther  dvidenoe  of  its  execn^on,  proof  that  part 
of  the  prernisee  centainfedin  it  have  been  poe- 
sessed  under  it  for  thirty  yeaxa,.i8  sufficient  even 
as  against  one  in  possession  of  another  part. 
Jaekaon  v.  Dama^  6  Cow.  I^. 

67.  One  assigned  a  lease,  and  then  took  a  r^ 
assignment,  wuh  certain  exoepttons,  both  the 
assianmept  and  reassignment  being  en4oned  on 
the  lease,  and  afterwarda  assigned  the  whole; 
under,  which  last  assignment  the  asaignee 
claimed  the-whole»  in  ejectment,  against  one 
claiming  and  in.posses8ion  under  the  exception. 
0n4he  plaintiiT's  producing  the  lease  in  evi- 
deacei  with  the  aseigamept  and.  reaesignmeat 
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ihcis  endorsed,  the  pfenulnenrsr  of  the'  latter 
being  established ;  Seld,  that  the  tissignment, 
when  thus  takeiti  in  connexion  with  the  reas- 
•ignment,  miffht  be  read  without  being  proved 
by  a  subscribing  witness  i  and  that  the  one 
taken  under  the  reassdgnment,  which  was  tn  na- 
ture of  a  sub^lea8e,.and  all  elaiining  under  himt 
were  estopped  to  naestion  the  genuineness  of 
the  assignment;  Jackion  t.  Haktid^  6  Cow. 
916. 

68.  The  i^ital  of  a  deed  in  a  bond  is  etidence 
of  the  deed,  even  against  the  bbliKee  and  tliose 
elaimihg  under  libn,  esp^ciaUy  if  ne  or  they  in- 
trodnce  it  in  etidence  on  their  p&rt,  and  the 
deed  be  not  produced  or  its  absence  -aecojanted 
for.    Jbe^aofTT.  ^am'ng/ofi,  0Cow.'80.  - 

69.  An  assignment  of  a  mortgn^  may  be 
read  in  evidence  on  a  trial  at  law,  without  other 
proof  of  its  execution  than  ^n  acknowl^gment 
oy  the  assignor  before  a  cximmissioner.  Moberh 
T.  Jbdbon,  1  Wend.  478.  .  •' 

70.  A  sheriff's  deed,  settibg  fbrth  particularly 
ikree  writil  under  which  the  sale  of  the  property 
conveyed  was  made,  eannot  be  contradieted  by 
collateral  parol  evidence  that  the  sale  was  had 
by  virtne  of  one  execution  only.  Jackton  t.  Rif 
6erte,  7  Wend.  83.  ^ 

71.  The  remedy  of  a  p9^y,  ii^iived,,'iii  inch 
ease,  is  by  summary  appjication  to. the  Court 
under  the  authority  of  whose  process  the  officer' 
acts,  or  by  a  bill  in  equity.    Jbtd, 

73.  A  lease  more  ths^  thirf^  ytan  old  iha)^  be 
read  in  evidence  without  proof  of  its  exeentton, 
although  there  be  rio  direct  proof  of  possession 


accompanying  ft, If  found  among  the  title  papers,  v.  Ckriftman^A  W«nd.  877. 


of  the  esUte  afietted  by  it«  and  the  facts  and 
circumstances  in  reference  to  the  property  speci*^ 
fied  in  it  be  such  as  to  afibrd  a  reasonable  pre- 
'  sumption  of  its  genuineness ;  to  AeM,  in  a  case 
where  a  /!«itf,  granting  to'  the  Itnee  a  right  'to 
JUnw  tandi  for  3ie  nse  of  a  "milt,  dated  in  t7S3, 
Was  found  aniong  ^e  title  papers  of  the  estate 
of  the  leuoT  in  1779,  and  the  owner  bf- the  mill 
in  1810  recognised  the  Ttghi  to  the  land  so  over- 
Howed  in  tlfe  person  to  whom  the  estate'^oj  the 
lessor  had  been  transmitted.  Bemhtt  r.Ofekf  7 
Wend.  371.  \  ^ 

73.  Where  the~  nnestibn  is  whether  a  volun- 
tary deed  be  fraudulent  or  not, jevidence  vt  other 
and  contemporaneous  transactions' of  the  grantor 
and  bib  grantee^  in  relation  to  other  portioiis 
of  property,  itT  admissible.  Jacki&n  y.  Timmer- 
mttn,  13  Wend.  899..     - 

74.  The  reading  of  a  deed  of  lands  in  evi- 
denee  cannot  be  rajeotedto  on  the. ground  gf 
yarianee  betWeett  it  and  the  oyer  served,  for  the 
eause  that  the  certificate  of  acknowledgment  is* 
not  endoraed  upon  the  oyer;  such  certificate 
forma  no  part  oi  t(ie  deed.  Mmr  v.  CHark^' 15 
Wend.  435. 

.  vn.  mui.    . 

75.  To  prove  tlte  execution  of  a, win*  it  is  not 
enough  to  account  Ibr  the  absence  of  the  true 
•nbsuibing  witneases,  and  prov^  the  hand- 
writing or  one  otolyf  but  under  suchcircum- 
ilances,  ^roof  of  jDie  handwriting  of  all  three 
of  the  witnesses,  and  that  of  the  testlitor,  would 
be  proper  to  be  leftiko  the  Jury^  ftom  which  to 
iftlar  that  the  iormalities  required  b^  Ike  statute 


had  been  obtenred.  Jadnon  y«  Laqiunf  5  Cow. 
931. 

76.  Mere  efltox'  of  time,  ai  thirty  yean  or 
more,  fbm  the  date  of  a  will,  does  not  entitle  it 
to  be  lead  without  further  proof.    Ibid, 

77.  But  possesaioh  of  thirty  years,  under  a 
will,  entitles  k  ltd  be  read  as  an  ancient  will, 
without  further  proof,*  the  same  ua  a  deed ;  ami 
tV  seema,  that  it  is  not  necessary  to  shew  iliat  ill 
Ih'e  devisees' were  thus  in  ^MMwessipn  under  the 
will*;  but  the  peslesaiotf  of.apwt  under  it  it 
snificient.     Ibii^ 

' .  78.  A  possession  of  part  under -die  will,  for 
lesa  titan  thirty  years,  accompanied  with  proof 
sMisfactorilv  aoeountingTor  the  absence  of  lU 
the  subscribing  witnesses,  as  whera  thesis 
dead;  and  proof- of  the  hundwiitiog  of  one, 
and  the  acts  of  the  devisees  of  the-  land  is 
question,  .as' possessing  iw  claiming  uqder  the 
willf  and  eyeeutiiiff  d^s  of  partiupn  ret^ittng 
the  will  and  the  like ;  9re  also  suffi^ent  to  pa- 
title  it  to  be  read  in  evidence,  without  furUiei 
proofs  .  /&tW.    . 

79.  A  deed  of  more  thun  fbcty  years*  atandtBg 
aiWr  the  death-  pf  thd' testator  was  admitted  in 
evidence  as  an  aneient.<d«ed,  without  proof  of 
its  execution,  it  beinff  deariy  proved  that  the 
land  devised  by  it  liad,  ever  since  the  death  of 
the  testator,  hien  hcM  under  and  aeoordios  to 
lis  provisions,  although  one  of  the^uubscrinng 
Witneasea  was  -shown  -lo  be  ndive  und  within 
the  jurisdiction  of  the  €:ourt,«iid  ihe  attestatioi 
did  not  fttate  that  the  witnesses  aubicribed  their 
uames  in  the  presende  of.  the  testator^   Mttm 


80.  A  will  more  than  thirty  yfars'old,  and 
possession  of  la>ids  held  in  conformity  to  it  for 
that  length  of  time,iaay  be  read  in  evidence* 
where  'Me  execution,  appeurs  regular  upon  iie 
face,  without  proof  of  its  exeouliofu.  Sklktrhf  r. 
Wkggmner^  11  Wend.S99. 

VIIL  OAerjfrhatt  writings* 

81.  In  a  suit  by  a  me^anie  for  worlc  done 
in  the  line  of  his  business,'  afW  proof 'of  oac  or 
two  items  ef  his  acccrant,  the  production  of  bii 
books  of  ilccount,  with  proof  that  he  kepehoneit 
and  fair  books,  is  coiui^etont  .^ideuee.  Umnll 
y.  Sufkerland^  11  Wend.  568.       - 

83.  The  map  of  i  patent,  made  by4he  pn>* 
jirietora,  ia  inadmisaible  as  evidence  against  the 
proprietors  of  an  adjoining'  patent.  Jackmm  r. 
JPVoir,  6  Cow«  a46^  -  , 

88.  A. .and  B.  are  joint  Aiaken  of  a  promis- 
sory ndte,  but  an  entry  m  the  meronutile  account 
books  of  Am  nDude  near  th^  time  of  the  date  of 
the  note,  showed  that  A.  waath^  prtneipal  and 
B.  the  surety  on  the  note;-AeA/,  that  the  entiy 
Was  Snadroissible  in  evidence  einoe,.  when  msde, 
it  Vras  not  uguiMrt  the  imefest^f  thr|Nuty  mak- 
ing ^e  untry^  as  between  him  and  the  party 
with  whom  he  is  litigating.  SckermMorn  r* 
Sehirmerhotn^  1  Wend%  119.  '      "      ^ 

84..  The  membranda  of  udeeeaseduptaty,  of 
the  demand  and  notice  ef  nonpayttieat  of  a 
prdmissory  notd,  are  primt/kdt  etidenee  of 
the^  facta.  Buiiit  y.  Wtii^, !»  Weiid.  869. 
.  85.  After  a  lapse  of  ten  yeera,  wid  proof  of 
the  protest  of  e  note  for  nouptfyment,  a  written 
m^oraadam  Biade  at  fhe  time  bi  the  truM^ 
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tioiiy  is  admiMible  in  e7i4ence  to  show  that  doe 
notice  of  the  protest  was  giren  to  the  endorser. 
HaH  eiaLr.  f^kan  t$  at.  ^  Wend.  613. 

86.  A  note,  skhonghieferrad  to  in  an  instru- 
ment under  seal,  cannot  be  read  in  eridenoe, 
without  prodoetng  the  suiMCribing  witnesses,  or 
accounting  for  iheif  absence ;  especially  where 
thd  note  offered  m  evidence  purports  to  be  a 
sealed  note,  and  the  -fact  whether  sealed  or  not 
has  an  important  bearing -upon  the  issue  of  the 
cause.    Jaekwn  t.  Saekett^  7  Wend.  94. 

.<67.  Where  a  paper  is  offered  ineridence^the 
Court  may  req^iire  it  to  be.  submitted  to'  their 
perusal  to  detarotine  upon  its  adraissibiKty,  in- 
stead of  suffering  it  to  be  read  in  the  hearing  of '^e 
jury :  and  if  the  remiisition  is  declined,  the  paper 
may.ne  rejected.   QotM  t.  Weedt  13  Wend.  13. 

88.  Where  a  p4akitiff,  in  an  action  on  a  fire 
policy,  for  the  purpose  of  showing  the  value  of 
the  property  lost,  introduobd.in  eraeoce/MeoiMlt. 
ef  ioek  in  trade,  purporting  to  have  beep  taken 
&n  scTeral  conseeutiye  years,  and  the  insurem 
offered  to  prove  by  persons  of  skill  in  handwrit- 
ing, that  the  apcotints  of  stock  appeared  to  have 
been  made  at  one  and  the  same  time ;  it  wag 
kMf  that  such  evidence  was  improper,  and  was 
accordingly  rejected.  The  Phamx  Fire  ^ 
wuranu  Qmpanjf  v.  Philips  13  Wend.  81. 

89.  So  it  loof  k^idy  that  it  was  not  competent 
for  the  insurers  to 'prove  thcamoant  of.stook  of 
the  largest  dealer  in  the  trade  to  which  the  as- 
sured Monged,  in.  the  city  where  he  resided, 
for  the  purpose  of  raising  the  presumption  of 
fraud  in  the  account  of  loss  furnished  by  the  as- 
•ured.    Ibid. 

IX.  Probf  tf  hdndwri&ng^  and  tabtiriblng 

^itneuet.  * 

'  90.  Where  there  are  several  subscribing  wit- 
nesses to  a  deed,  or  power  of  attorney,  it  isnot 
enouffh  to  prove  one  of  them  dead,  or  out  of  the 
Jurisdiction  of  the  Court,  and  then  prove  his 
handwriting,  with  that  of  the  party ;  but  the 
absence  or  all  4iiuat  be  ascofinted*  for,  as  that 
they  are  dead,  or  out  of  the  jurisdiction  of '-the 
Court,  or  on- diligent  inquiry  cannot  be  found. 
Jatkaon-  v.  dager^  5  Cow.  383. 

91.  Proof  of  comparison  of  hands,  t.  e.  the 
juxtaposition  of  two  writings  in  eider  to'ascer- 
taiA  whether  both  were  written  by  tl|e  same'^per^ 
aon^  is  inadmissible.  Witnesses  cannoi  testify 
from  aach  comparison  alone,  nor  can  tha  writ- 
ings be  submitled  to  the  jury/  Jaekgon  v. 
P&Wpf,  9  Cow.  94.   . 

93.  To  warrant  proof  of  the  hi^idwriting  of 
•abacribinff  witnesses,  or  either  of  them,  as  a 
anbstitute  for  their  production,  it  must  be.  proved 
that  they  are  all  either  dead  or  beyond  the  iuris- 
diction  of  the  Court. .  This  must  be  shown 
with  reasonable  eertamtf .  Jdeiuon  v.  Cbc^,  9 
Cow.  140. 

93.  Proof  that  a  witness  cannot  be  found,  on 
diligent  inquirer,  is  evidence  of  his  death  or  ab- 
sence. (Inquiry  in  this  ease  was  made  mainly 
at  the  place  where  the  deed  described  die  grantor 
as  residing.)    Ibid. 

94.  Where  there  was  a  dispute  as  to  the 
identitv  of  %  witness  to  a  deed,  there  being 
several  persons  of  the  same  name,  a  witness,  in 
order  to  identify  hioiy  was  allowed  to  comoaie 


the  handwriting  snbecribed  as  sm  attestation  to 
the  deed,  with  another  writing  loti^  in  his  pos- 
session, and.  reputed  to  be  the  handwriting  of  a 
man  of  ihe  name  subscribed,  thoup^h  he  had 
never  seen  that  man  write,  lliis  evidence  was 
received  without  objection ;  and  the  Court  in- 
clined to  think  the  evidence -would  have  been 
admissible  for  the-  purpose  of  identify,  even  if 
it  had  been  objected  to.    Ibid. 

96.  Where  all  the  subscribing  witnesses  to  a 
deed  are -dead,  proof  of  the  handwriting  of  one 
of  them  proves  the  deed.    Ibid.   ' 

96.  On  a  trial  ar law,  if  one  of  th.e  three  sub- 
scribing witnesses  to  a  will,  will  swear  that  the 
other  two  subscribed  the  will  in  the  presence 
of4he  testator,  it  will  be  sufficient.  But  unless 
the  witness  produced  can  prove  a  valid  execu- 
tion of  the  will,  .the  other  witneeses,  if  living, 
and  within  the  jurisdiction  of  the  Court,  ought  to 
be.cfJled.  •  /ocAeien  v.  Fiekpiyj  I  Wend.  406. 

97.  Proof  of  the  handwriting  of  subscribing 
witnesses  to  a  sealed  iostement,  who  are  shown 
to  be  dead  or  bc^nd.the  jurisdiction  of  the 
Court,  is  good  evidence  of  the  execution  of  the 
tostnunent,  without  proof  of  the  sij^natuie  of  the 
parties.    Lush  v,  Dnue^  4  Wend.  .3 13. 

98.  One  of  two  attorneys  executin|(  a  deed 
may  prove  the  execution  of  it  by  hunsel^  but 
not  by  his  co-attorney^  where  there  is  a  sub- 
scribing witness  to  the  deed.  Jach(m  ^.  Britton^ 
4  Wend.  507.  . 

99.  Where  witnesses  to  ancient  writings  are 
dead,  and  such  a  period  has  elapsed  aince  the 
exectition  that  no  person  can  be  presumed  to  be 
living  who  can  testify  to  the  handwriting  of  the 
parUes  or  witnesses,  evidence  by  a  person  veri- 
fying the  sigpaturea  of  the 'parties  and  wit- 
nesses is  admissible,  although  his  knowledge 
of  such  genuineness  is  4<^rived  solely  from  an 
insjiection  of  other  ancient  writings  having  the 
same  signatures,  whi^h  have  been  treated  and 
preservd  as  muniiAents.  of  title  to  estates. 
Jadaon  v..  Brooks^  8  Wend.  41^6. 

100.  Proof  that  one  of-  two  subscribing  wit- 
nesses to  a  deed  removed  from  the  state  thirty 
veais  before  the  trial,  and  that  the  other  has  not 
been  beard  from  for  thirty-seven  yeara,  is  ai^ 
counting  sufficiently  for  tlie  absence  of  such 
witnesses^  and  on  proof  of  the  handwriting  of 
one  of  the  witnesses  and  of  the  grantor,  tlie  deed 
was  rei£d  in  evidence,  /odboa  v.  Ckamberlainf 
8  Wend.  630. 

101.  A  sealed  instrument-  attested  by  a  sub- 
scribingr  witness  may  be  proved  b^  proving  the 
handwriting  of  the  witness,  if  his  absence  be 
accounted  tor,  as  that'  he  is  dead,  or  cannot  be 

ibund  after,  diligent  inquiry,  or  resides  beyond 
the  reach  <^(  the  process  of  the  Court*  JPPker* 
mm  V.  B^ihbane,  II  Wend.  96.  S.  P.  Jaeismm 
V.  WaUnm,  13  Wend.  178. 

i03.  If  the  handwriting  of  the  witness  can- 
not be  proved,  and  an  ineffectual  effort  to  prove 
it  by  the  -brother  of  the  witnete  is  snlncient 
evidence  of  such  inability,  the  instrument  may 
be  peeved  by  proving  the  handwriting  of  the 
pally.    Ibid. 

1()3.  Where  is  a  subscribing  witness  to  a 
seded  instalment,  to  justify  evidence  of  Che 
handwriting  of  the  party,  it  is  necessary  not 

fonly  to  show  that  on  diligOnt  search  the  wita< 
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camioi  be  Ibmid,  V«t  a  hmm  JUe  tttempl  should 
be  mide  to  pvDTB  tjie  handwriting  oi  the  wit- 
Feiidrtmu  r.Jatkton^  11  Wend.  110. 


X-  Forol  pndmee  to  ta^plqin^  ikfrjf^or  tmdroduH 
writUn  twnnhefili. 

104.  A  note  payable  in  speeifie  aitid^,  and 
abaohite  on  the' face  of  it,  cannot  be  defeated  bj 
oral  ertdeniBe,  ahowinjar  that  it  was  griren  to'M 
▼Old  npeo  the  happening  of  a  eontiiigenoy ;  e,  g. 
on  its  anpeuing  that  the  debt  for  nmeh  it  was 
giren  nad  been  inrentovied'b^  one  of  the 
makers  on  his  applying  for  his-disehaige  onder 
the  insqWent  act ;  thoa^h  it  $eem9i  that  an  agree- 
Boent  between  the  jparties,  made  ivbstecfn^t  *to 
its  exeeutionf  that  it  should  be  void  on  *8neh  a 
eontingencj',  would  be  valid  ae  a  waiTer  of  (he 
pefformanoey  on  the  happening  of  the  <^ntin- 
geney.    Mrinn  y.  Saunain^  1  Cow.  349. 

109.  Written  agi!iBementS  of  any  kind  tsannot 
be  eontradioted,  taried,  or  ma;terfaMy  affected 
by  oval  tasthnon^.    tbid, 

106.  A  promise  in  xhi^ng  wis  to  delWer 
twelTe  cows,  with.iwelTe~calveSy  which  eomeof 
said  cows,  on,  d»:;;  fields  that  in  an  action  against 
the  promisor^  he  conld  not  show,  that  at  the 
fim6  of  signing  the  contract,  the  promisee  de- 
clared (calling  witnesses  to  his  declamtionj 
that'  he  wonla  notwifhstanding  rec^ire  twelre 
cows  with  a  ca!^  or  with  calTCS  by  tfieir  sides ; 
and  that  the  defendant,  'qn  the  day  stipalated, 
tendered  eleven  eows  with  calves  by  their  sides, 
and  one  cow  with  calf,  whieh  calved  tto  even- 
ing after  the  tender;  as  this  would  be  to  vafy 
the  ezroes^  terms  of  the  written  eontract.  iS^ien- 
ier  V.  THliUnj  6.  Cow*  144. 
•  107.  Thoiwh  a  plaintiff  goes'tbroii^  with 
his  proof  without  objection,  and  rests  hisi^use, 
if  (among  other  things)  he  has  proved,  bysBard, 
a ,  piece  of  written'  evidence  whioli  should  be 
produced,  it  Is.  not  yet  too  late  to  object  thai  the 
writing  should  be  prodimed,  .  Siatkwitk  v. 
J%rydM,  7  Cow.  834. 

108.  Wliere  a  J[uBtice  returned  a  document  to 
the  clerk*s  oflSce,  with  the  papels,  on  'appeal, 
mid  the  clerk  took  out  of  a  pigeon  .hole^  whtee 
such  papevB  where  usually  kept,  a  bundle 
whieh  he  supposed  to  contain  all  the  papers, 
and  the  document  was  not  among  them,  out  he 
made  no  search  for  the  dpcaii|i.eat ;  keld^  that 
this  was  not  sufficient  proof  of  loss  to  vrartant 
parol  evidence  on  that  ground.    Ibid*' 

109.  Simple  contracts. in  writing  may  be 
avoided  byjparol  evidenoe  of  fraud,  or  the  want 
er  failure  or  consideration,  or  by  the  waiver  of 
performance ;  and  tNer  may  be  varied  by  a 
parol  enlargement  of  the  time  of  pefformancet 
Enoin  V.  Saunier9j  1  Cx>w.  949 

110.  A  mortgage  ted  master*s  deed  on  fore- 
closure being  absolute  'on  their  face,  pafol  evi- 
dence denoot  be  giten-to  'show  that  they  were 
taken  subject  to  a  lease ;  such  evidence  being  a 
eentradiotion  of  ^e  Aee^i,  Sitielair  v:  Jaekaony 
8  Cow.  643.  T 

111.  Nor  would  such  a  eircumstanee,  if  pro- 
perly appearing,  operate  to  confix^  avoid  lease. 

119.  Where  A.  qniuclaimed  land  to  W.,  on 
which  a  crop  of  wheat  was  ffrowing,  reserving 
the  wheat  by  parol,  both  at  the  time  of  the  qmt- 


daim  executed  and  b  a  previous  eonvefsation, ' 
when  it  was  agreed  by  the  parties  that  it  should 
be  reserved,  such  reservation  toot  held  inad* 
missible  to  contradict  the  conveyance  in  writ- 
ing. Which  carried  the  title  of  the  vrheat  with 
the  land.    Mtfin  v.  Sawyarg  9  Cow.  90. 

118.  The  lessor  of. the  plaintiff  owned  lot 
06,  and  the  defendant  lot  72,  and  the  field  -book 
«f  the  original  survey  was  burned.  On  a  tnies- 
tion  of  what  was  comprehended  in  lot  00;  a«/<^, 
that'  evidence  derivea  from  maps  eonied  from 
the  original  survey  was  sdmiBsibie.  jaekMon  v. 
/seofty,  9  Cow.  185^  • 

114.  Stmbk,  that  an  interlineation  in  «  deed 

not  noticed,  and  appearing  to  be  of  diffiprent 

ink  from  the  rest  of  the  oeed," calls  for  expla- 

'liatien  from  the  one  wishing  to  stipport  the 

interlineation  as  genuine.-  /6k2L 

lt5.  Where  tinsre  was  "a  patent  to  Patterson, 
who  was  desrribed  ^in  the  balldtihg  book  by 
that  name,  and  as  a  revolutionary  soldier,  and 
the  plaintiff  proved  and  relied  on  a  deed  from 
Patterson,  described  as  such  a  sol<Uier  in  the 
body,  but  tEiepiied  Petterson ;  held,  no  material 
variance,  arid  that,  at  any  rate,  it  was  such  an 
ambiguity  as'  mififht  be  explained,  and  that  if 
Ae  soldier  inteo^d  by^the  4eed  was  Petterson, 
and  a  nmn  different  from  Patterson,  it  was  incum* 
(ent  upon  the  defendant  to  -show  this,  fie  had  a 
right  to  show  it.   fatjwm  ▼.  CWy,  9  Cow.  140. 

116.  The  rule  'that  &deed  shall  not  be  con- 
tradicted  by  parol,  applies  only'  as  between 
parti^  or  privies  to  it^;  and  it  does  not  apply, 
even  as  beiweeiv  them,  in  'respect  to'  the  ac- 
knowledgment of  consideration  paid  in  a  deed' 
of  land.  Iq  auch  c»se  %ven  thd  grantor  Btav 
show  that  the  Consideration  was  tot  paid. 
JVMtbeek  v.  Whdtbiek,  9  Cow.  966. 
'  1.17v  The  legffl  efl^t'of  a  vrrittfen  fiistrnment, 
though  n6i  apparent  frOm  tHe  terms-of  the  in* 
stramOnt  ifseii,  but  left  to  be  implied  by  law, 
can  no  more  be  contradicted,  explained,  6r  eon* 
trolled- l»y  parol  or  extensive  evidence  than  if 
such  effect  had  been'  expressed.  -  Patii$&n  v. 
Stdlr  9  Cow.  747.     ^ 

:118.  71iuS,'whefe  a  debt  Secured  by  mort- 
gage is  assigned  by 'writing  under  seal,  wi^out 
mention  'of  the  .mortgage,  by  which  a  mortgage 
interest  pasees  as  an  jnciobnt  4o  the  d^t,  it 
cannot  be  shown  bv  parol  that  the  -assignor  in- 
tended to  reserve-  the  mortgages  But'  a  debt  or 
judgment,  or  any  part:  of  a  debt  or  judgment, 
secured  \f  mortgaffe,-may-be  so  assigned  as  to 
•separate  it  from  tne  mortgage,  by  a  propel  re- 
servation in  the  aasignment.    Ibid. " 

1>I9.  A  cMficate,  by  a  commissioner,  that 
^*  J.  D.,  ore  ei  the  subscribing  witnesses**  to 
a  deed,  "appeared  before  him,  nro»l^  to  his 
Satisfaction,  by  the  eath  of  J.  K.,  to  be  the 
same  peraon,**  witiioot:  adding  that  J.  K.  was 
known  to  the  officer,  and  proved  the  execution 
of  tlire  Instmment;  uhu  Xeld  sufficient  to  eaUtle 
a  pMf  to  read  |he  deed  in  evidence.  Jaekmm 
V.  Ftdbory,  1  Wend,  400. 

190.  It  ia  dways  comaetent  to- show  by 
paror  evidence  that  a  deed  was  delivered  as 
an  escrow,  or  that  the  grantee-  obt^ned  posses- 
sion of  it  by  fraud  or  in  an  uriWarrant^le  man- 
ner. Roberh  Vi  Jaehton^  1  Wend.  478. 
I  '  191.  Evidence  varying  the'termaof  a  wiilteit 
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fnstniment  is  inadmissible.  So,  also*  evidence 
of  mistakes  by  arbitntors  in  an  award  cannot 
be  ishown  in  a  Court  of  law.  Sfntr  ▼.  Shaw^ 
9  Wend.  567. 

122.  Parol  evidence  is  not  admissible  to 
show  thd  land  intended  to  be  granted  by  a  deed, 
where  the  premises  are  descnbed  a#  oeing  all 
Ihe  land  purchased  Ay  ike '  grantor  afJi,  :9.,  and 
where  wiihont  such  description,  the  deed  is  in* 
capable  of  location ;  the  deed  to '  the  ffnuttor 
must  in  sach  case  bq  prodiiced.  JaSiaon  r. 
Parkkunt,  4  Wend.  369. 

123.  It  is  a  general  rule  of  law,  that  in  set- 
Uingr  boundaries,  natural  or  artificial  objects  are 
to  control  courses  and  distances,  end  this  is 
tnie,  though  the  course  or  distance  be  certain, 
and  the  natural  or  artificial  object  referred-to  in 
-the  deed  uncertaiti.  In  such  a  case  parol  evi- 
dence is  admissible  to  designate  such  object, 
and  its  location  should  be  len  to  the  determina- 
tion <^  .the  jury.  Jaekton  v.  BritUm^  4  Wend. 
607. 

.  124.  .Where  a  policy  of  insuranci^  was  -exe- 
cuted in  blank,  thus:  ^*A.  B.,  on  ^account  of 
,  do  —7-  iftake  iasurance^**  &c. ;  U  wa$ 
kMf  that  parol  evidence  of  the  usage  of  under^ 
writer8','and  of  mercantile,  understanding,  lor  the 
purpose  of  giving  construction  and  meaning  to 
the  policVf  was  inadmissible.  Turner  v.  Sur* 
roio»Y  5  Weifd.  541.  • 

125.  Where. a  promissory  noter  is  stated  in  a 
dechuration  to  liave  been  made  by  the  drfend^. 
an/ls,  proof  that  it  was  made  by  one  of  a  firm, 
In  the  partnership  name,  supports  the  declarar 
tion.     ra/^£/<  v.>ahker,  6  Wend.  615. 

1$6.  Parol  dedsiations  of  a  patentee,  that 
his  name  was  inserted  in  Uie  grant  for  the 
benefit  of  a  co^palenteet  and-  that  he  had  con- 
veyed to  him  all  his  right  in  the  tnict,  is  not 
idmissible  in  evidence  to  contradict  the  legal 
efl^t  of  the  grant.    Jaek$on  v.  BSUer^  6  W^nd. 


127.  Such  declarations  miflht  be  admissible 
as  secondary  evidence  of  the  existence  and 
contents  of  a  deed  to  a  person  who  had  left  the 
eoiintF||r  under  an  attaint,  and  probably  .taken 
with  him  or  destroyed'the  evidsnee  of  his  title ; 
but  to -enable  a  party  to  avail  himself  of  such 
proof,  he  must  mst  show  that  he  has  actui^ly 
socoeeded  to  the  rights  of  the  person  to  whom 
the  deed  is  >aupposm!  to  have  been  given.  Jhid, 

128.  Where,  in  support  of  a  plea  of  a  former 
aetion  for  the  same  cause,  and  judgment  for  the 
defendant,  a  dodeet  of  a  justice  of  the  peace  is 
produced,  from  which  it  appear^  that  judgment 
^  ndneuii  only  was,  enterea,  parol  evidence  is 
inadnissible  to  show  tliat  the  cause  was  decid- 
ed <m  the  merits,  and  that  the  form  of  the  juilg- 
ment  was  in  consequence  of  the  supposition  of 
the  justice  that  no  other  judgment  than  that 
entered  bj  Mm  could  properly  be  entered  in 
such  case.    Brintnall  v.  I\teter^  7  Wend.  103. 

^  •  189.  Parol  evidence  may  be  ^given  of  the  ex* 
istence,  contents,  and  surrender  or  ca^icellation 
of  ^  power  of  attorney^  authorizing  the  sale  and 
emttf^anee  of  lande  under  which  a  mle  has  in 
tet  lieen  bad ;  and  sneh  evidence  may  consist 
of  t]|e  odSrniW of»  of  the  eoniHii§ent,  Jaekaon  v. 
LimmgatofH  7  Wend.  136.  . 
130.  The  introduction  of  such'  evidence  does 


not  violate  the  m]e  of  law  that  a  fee  cannot  be 
divested  by  parol;  the  title  passed  by  the 
written  instruments,  the  power  and  the  deed 
executed  in  pursuance  thereof,  and  the  nonpnn 
duction  of  a  deed  or  written  instrument  being 
satisfactorily  accounted  for,  evidenee  of  the 
existence  and  contents  of  such  paper  is  always 
admissible.    Ilnd. 

131.  A  plaintiff  in  ejectment  is  not  bound  to 
call  thB  grantor  of  the  aefendant  as  a  witneui 
to  show  the  existence  of  a  deed  in  possession 
of  such  grantor;  notice  to  the  defendant  to 
whom  the  title  of  such  grantor  has  passed,  to 
produce  the  deed  at  the  trial,  is  sufficient,  and 
will  authorize  parol  proof  of  the  contents  of  the 
deed.    Ihid. 

,132.  Where  the  pa^  of  a  note,  after  it  was 
duly  made  and  deliverad,  gave  it  to'  the  malnr 
to  keep)  until  certain  licts  to  be  done  by  the 
maker  were  performed,  who  subsequently  re- 
fused to  redeliver  it  to  the  payee ;  i/  was  held^ 
that  the  circumstances  under  which  the  note 
came  to  the  possession  of  the  maker  might  be 
given  in  evidence  in  an-  sction  by  the  payee,  to 
recover  the  amount  thereof*  Garloek  v.  Geortner, 
7  Wend.  198. 

.133.  In  an  action  by  the  endonee  against  tha 
maker  of  a  promissory  note,  which  was  sold 
^J  Uie  payee  at  a  rate  of  interest  exceeding 
seven  per  cent,  per  t^um,  evidence  of  the 
declarations  of  the  payee,  who  is  dead,  that  the 
note  Was  ^n  aeeommoaation  note  lent  to  him  by 
the  maker,  thus  rendering  the  negotiation  which 
gave  vitality  to  the  note  usurinua,  is  not  admis* 
sible.    Kent r.  WdUon^l  Wend.  25G. 

134.  Parol  evidence  that  a  deed  absolute  in 
its  terms  is,  in  fact,  a  mortgage,  is  admissible. 
AniM  V.  Owtfie,  9  Wend.  227. 

135.  Evidence  of  recocniU^n  by  a  grantee, 
after  the  execution  of  the  deed  to  him,  of  a  parol 
lease  of  part  of  the  premises  frbm  the  grantor 
fb  a  third  person  for  an  unexpired  term,  is  ad* 
missible.    Miekert  v.  Snyder,  9  Wend.  416. 

ISS^.  The  interest'of  such  lessee  is  notafl!ect- 
ed  by  a  conveyaaee  of  the  property  by  his  land- 
lord.   Ibid. 

137.  Where  a  Justice's  return  on  appeal 
states  that  four  persons  were  impleaded  as  de« 
fendants,  and  joined  issue  in  the  cause,  evidence 
on  the  trial  in  the  Common  Pleas  is  inadmis- 
sible to  show  that  only  two  of  the  defendants 
were  arrested  and  brought  into  Court.  Bate$  v. 
Qmklin,  10  Wend.  889. 

138.  A  sherifi**s  deed-oonvejing  several  par- 
cels of  Und  by  virtue  of  several  executions, 
(specially  set  forth,)  and  a  rule  bad  thereon, 
wnen  set  up  by  way  of  defence  against  a  re- 
covery in  an  action  of  ejectment,  cannot  be 
contradicted  by  parol  proof  that  a  portion  of  the 
premises  conveyed  by  the  deed  was  sold  under 
only  one  of  the  executions  specified  in  the  deed. 
Jadluon  v.  RoberU^  Bxeeatore,  11  Wend.  422. 

139.  If,  however*  it  appears  on  the.  face  of 
the  deed,  or  be  shown  by  proof  aliunde,  that 
certain  of  the  premises  conveyed  were  sold  by 
virtue  of  one  or  more  of  the  executions,  after 
such  executions  had  been  satisfied  by  tiie  sale 
of  other  property,  the  deed  as  to  sueh  premises, 
so  subsequently  sold,  is  void  and  inoperative. 
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140*  The  order  in  whieh  prettieeSt  9o1d  nader 
one  or  more  executiooe  against  the  same  de- 
fendant, are  enujnerated  in  a  sheriff's  deed,  is 
not  evidence  that  the  premises  ^ere  soid  in 
that  order.    Ibid* 

141.  Parol  evidence  that  the  snm  specified 
in  the  condition  of  a  mortgage  exceeds  the 
amount  of  the  debt  jastly  due  to  the  mortgagee 
is  inadmissible;  if  a  laiger  sam  than  t8>edl3r 
due  has  been  tpsertedt  the  mistake  can  be  cor- 
rected only  in  equity.  Faichin  r.  Pierce^  Ut 
Wend.  61.         . 

14d.  Parol  evidence  of  an  agreement  to  in- 
demnify and  save  hannlees  a  purchaser  of 
personal  property  is  admissible,  although  the 
agreement  in  respe<^t  to  the  sale  is  reduced  to 
writing,  and  contain  no  such  stipulaiion,  4f  the 
parol  agreement  be  made  aobseqnent  to  the 
execution  of  the  written  agreement.  Bretinter 
V.  OfHifi/ryman,  19  Wend.  446; 
*  143.  where  a  copy  of  a  written  instruinent 
riiown  to  have  been  destroyed  was  offered  in 
evidence,  and  the  paity,  instead  of  producing 
the  copyist,  or  accounting  for  bis  tybsenee, 
proved  his  handwriting;  it  wob  heJd^  that  the 
evidence  w^s  insufficient  to  authorixe  the  ad- 
mission of  the  copy.    Ibid^ 

144.  Evidence  of  us^e  in  a  particular  trade 
is  admissible  for  the  purpose  of  showing  the 
mode  of  effecting  sales,  «nd  of  annexing  inci« 
dents  to  a  written  instrument,  conceming^whieh 
the  instrument  is  silent  Thus  evidence  may  be 
given  to  show  that,  aecbrding  to  the  known 
usage  of  the  cotton  trad^,  the  article  is  sold  by 
sample;  and  then  it  may  be  shown  by  parol 
that  a  particurar  sale  of  cotton  waa  a  safe  by] 
sample,  although  the  entiy  in  the  broker's  boox, 
the  bought  end  sold  note,  and  the  bill  of  parcel9 
are  silent  in  that  respect.'  'doorman  r.JettkinB, 
13  Wend.  566.      .         . 

145.  Where  ft  contract  la  in*  writing,,  and 
without  such  writing  the  promise  sought  to  be 
enforced  would  not  be  binding  within  the  sta- 
tute, parol  evidi^nce  of  the  contents  of  such 
writing  is  inadmissible.  Northrop  y,'Jackton^ 
13  Wend.  85. 

146.  The  provision  in  the  revised  statutes, 
that  the  seal  attached  to  a  sealed  instrument 
shall  only  be  presuqiptive  evidelice  of"  a  suffix 
cient  consideratieny  does  not  change  the  rule  of 
law,  tliat  parol  evidence  is  inadmissible  to  con- 
tradict or  vary  a  written  instrument ;  it  merely 
allows  the  introduction* of  evidence  which. pre- 
viously-to  the  statute  was  available  only  m  a 
erou  action^  or  in  another  forum.  BPCuriU  ▼« 
i$r«oefw,  13  Wend.  537. 

147.  Parol  evidence  is  inadmissible  to  vary 
the  terms  or  legal  impprt  pf  a  bill  pf  Ii^dLnflr 
free  of  ambiguity ;'  and  it  wtu  ftuordingfy  helal 
where  a  clean  bill  of  lading,  which  imports  that 
the  goods  are  stowed  under  deck,  w;as  given, 
that  parol  evidence  of  an  ngreement  by  the 
vendor  of  goods  that  they  mignt  be  stowed  on 
deck  could  not  leffally  be  received,  even^n  irn 
action  by  the  vendor  against  the  purchaser  for 
the  price  of  the  goodto,' although  the  goods  were 
lost  in  consequence  of  their  stowage  on  deck. 
Qreay  v.  HoUy,  14  Wend.  36. 

.  146.  ii(  sefnu,  however,  that  had  it  appeared 
in  the  bill  of  exceptions  that  the  defendant  had 


insisted  that  the  bill  of  lading  was  obtaiaed.by 
fraud,  and  that  question  bad  been  submiited  asd 
passed  upon  by  the  jury,  and  a  verdict  found  for 
the  defendant,  a  judgoieat  rendered  upon  aneh 
verdict  would  have  Men  sustained.    JbiJ. 

149.  A  party  claiming  lands  by  deed  executed 
under  an  alleged  power. of  attorney. from  the 
owner  of'  the  fee  to  the  pmon  executing  the 
deed,  thereby  authoriaing  him  to  sell  ana  con- 
vey the  lands,  may,  in  proof  of  the  power,  give 
in  evidence  the  dec),ara(ion4  of  the  owner  of  the 
land,  the  constituent  of  the  power,  made  pre- 
vioua  to  the  accruing  .of  the  interest  of  a  de- 
fendant in  -^eCtment  who  claims  under  snch 
owner;  that  such  power  of  attorney  once  ex- 
isted ;  that  its  contents  w«re  as  all<^;ed  in  the 
deed ;  and  that  it  had  been  Bubse<quct.tly  can- 
celled^ lost,  or  destroyed ;  and  this  under  the 
rule  of  evidence  that  what  may  be,  proved  hy 
tlie  parol  testimony  of  third  persona  may,, In 
like  manner,  be  shown  by  the  declarations  of 
the  constituent  of  the  power.  £&»  held,  by  the 
chancellor  and  sixteen  other  members  of  the 
Court  of  Errors,  in  affirmance  of  the  judsmest 
of  the  Supreihe  Court;  Senators  Edtoarasznd 
TVqcy,  ani^^three  other  members  of  the  Court, 
dissenting.!    Oorbtn  v.  Saekmrn,  14  Wend.  €19. 

150L  And  in  such*  case;  the  party  allegiuff  the 
existence  of  the  power  is  not  oound  to  c^  the 
constituent  to  the  power  to  testify  ^»  a  witDeas^ 
but  may  rely  upon  his  deda^t^ons^    Ibid, 

151.  Parol  evidence  is  inadmissible  in  an  ac- 
tion of  covenant,  tp  show  that  the  lands  lost  by 
a  grantee  in  aa  aption  of  ejectment  against  him 
are  comprised  within  csrtam  limits,  designated 
by  the  gpantor  in  the  negotiation  previous  to  the 
conveyance,  as  the 'boundaries  of  the  lot,  wheie 
the  premises  from  which  the  plaintiff  is  evieied 
are  jiot  in  fact  embraced  in  the  descriptioo  of 
thepreraises  contained  in  thedeed^  ^aioaoft 
v«  ^s/ev,  14  Wepd.  671. 

153.  Since  ihe  revised  statutes,  the  consideta- 
tion  of  a  sealed  instrument  may  be  impeached 
where  such,  instrument  is  relied  en  either  to 
maintain  an  action  or  to  estab^sh  a'  defence. 
liunell  V.  Rogera^  l^  Wend.  .^51. 

1^3.  Neither  parol  evidence  nor  usage  can  be 
admitted  as  evidence  to  vary  or  contrsdict  a 
deed  or  written  instrument  in  which  there  is  ao 
ambiguity.    Pdraom  r»  3£lhr\  15  Wend.  561. 

154.  Since  the  statute  declaring  that  the  seal 
to  a  written  instrument  shali  he  only  presump- 
tive evidence  of  considera^on,  a  failure  of  con- 
sideration may  be  proved,  and„t^. Menu,  a  defence 
may  tw  flet  up  which,  previous  to  the  statute,  was 
not  available  at  law;  but  the  want  of  eoneidefilion. 
in  whole  or  in  part  ofa sealed  iMtrument  ceesied 
provioue  to  the  revised  siatUM, cannot  ba.sfaown  to 
defeat  a  recovery,  i^mn-  v.  Eni^li/t^  Exeaden,  ^r 
Wend.  603. 

XI.  Notice  to  product  poptrt. 

154*.  Couoeel  intrueted  by  bje  client  wRh  papta 
TeletUiK  to  an  action  depending  in  Court,  n  nut 
obiigecT  10  produce  theM,  nor  can  Imb  be  compelled 
Of  a  witness  to  state  their  eontenta.  Jaduon  v. 
Dtniwn,  4  Wend.  66&.  >  .  .. 

155.  A  party  who,  bpder  a  role  of  Court  fiantsd 
on  the  application  of  faia  advereary  seeking  tf  <fiM^ 
eery,  has  depoMted  hie  bopfcs  of  aeooont  4n  the  dcrJt^ 
office,  is  entitled  to  withdraw  the  same,  alier  the  booioi 
have  been  dpposited  a  reasonable  time.  Stow  v.  Wtit 
7  Wend.  636; 

16a;   A   party   wiabhig  to    avail    himaalf  A 
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evidence  of  t  vvpf^t  in  the  posseMion  of  the  at- 
temey  of  his  adyersarj,  mudt  give  notiee  to  pro- 
dace  it ;  he  canoot  hare  the  heneiit  of  the  eyi' 
dence  by  subpoenaing  the  attorney  to  produce  it, 
and  compellinff  Mm  to  testify,  if  it  was  de- 
livered to  him  by  his  clients  as  supporting-  the 
action  or  defence,  M^Phenon  y.  naihhwnt^  7 
Wend.  316. 

157.  Notiee  to  produce  a  paper  in  eTidefice, 
given  a  few  minutes  before  called  fot,  is  not 
•uflicient,  unless  it  be  Shown  In  Court.    IM. 

158.  Reasonable  notice  inust  be,  given  to  pro- 
.doce  books  or  papers  in. order  to  admit  seconda- 
ry evidence  m  -their  contents.  Whfit  is  such 
notice  depends  upon  \he  circumstances  of  the 
ease,  and  miist  oe  determined  by  the  Court. 
UUta  IfiMwrand  Compansf  v.  Caldwell^  3  Wend. 
»6, 

159.  A  nottc^to  produce  a  paper  at  the  trial, 
in  order  to  let  In  parol  evidence,  is  not  in  ^ason^ 
unless  served  on  the  attorney  previous  to  the 
circuit,  when  the  party  resides  a  distance  from 
tfae^ircuit,  (e.  g,  twenty  miles,)  ^d  the  paper 
is  1^  at  hh  rsMdence.  Gofham  v.  Gak^  7  Cow^ 
739. 

Xn.  PreiumpH^M. 

160.  A  lease  of  a  lar^  tract  of  land»  por- 

C'ortiog  to  be  the  foundation  for  &  conveyance 
y  lease  and  release,  lieiog  prdcuted;  with 
proof  ttafi  the  lease  was  foupd  amouff  'the  pa- 
pers of  the  lessee  at  his  deaUi,  and  also  proof 
of  a  corresponding  possession  .of  a  small  part 
of  the  premises  for  forty  years^  and  of  two  other 
smnll  parts  for  twenty  years,  and  the  releaso  of 
a  reat  and  reversion  of  another  small  part,  by 
peisons  claiming'  under  the  lessee,  with  pay- 
ment by  rents  Sud^^ihht  this  would  warrant  a 
Jtary  iir  piesumittg  a  release ;  the  possession 
and  other  acts,  as  far  as  they  appeared,  being 
in  accordahca  witti  the  lease*.  JaeAstm  v.  LoM!, 
7  Cow.  431. 

161.  The  uifdmatiinding  and  opinions  of  wit- 
nesses are  not  receired  in  evidence,  except  in 
matters  of  iMience  and  a  few  special  cases  rest- 
ing upon  peculiar  circumstances.  It  is  the  busi- 
ness of  witnesses  to  state  facts,  and  it  is  the 
province  of  the  jury,  under  the  direction  of  the 
Court,  to  draw  the  necessary  inferences  or  con- 
elusfons.     Gibton  v.  J^HiamM^  4  Wend.  390. 

1^.  Where  a  tract  of  land  had  been  granted 
upwards  of  ttty  years,  and  within  twenty  years 
after  the  grant  subdivisions  of  the  tract  were 
known  by  specific  numbers,  and  a  particular  lot 
was  called  or  1av>wn  as  the  lot  ;of  one  of  the  pa- 
tentees, and  ^ere  was  no  pr6of  of  any  claim  of 
a  tenancy  in  common  by  the  patentees  for  more 
than  fiity  years ;  tV  torn  kefji^  that  a  pariiiion 
mifffat  be^presumed,  and  that  the  lot  in  question 
had  fidlen  to  the  share  6f  the  patentee/  /odb- 
sofi  V.  mtkr,  6  Wend:  998. 
.  163.  A  manuscript  book  found  in  a  county 
elerk^^  office,  wiiera  it  had  remained  at  least 
tferen^B  years,  purporting  to  be  a  register  of 
sales  made  by  a  commlssioBer  of  ibrfeitures 
nadsr  the  set  relative  to  oonfisealed  estates,  and 
o^ntsifliog,  among  otiier  entries,  an  entrjr  of  a 
sale  of  a  parti cular  lot  to  a  certain  individual, 
bat  not  lAring  the  signatare  of  the  oommis- 
sioaei^  eoocatning  no  entry  -of  a  deed  Imving 


been  executed  to  the  purchaser,  and  unsupported 
by  proof  that  it  was  deposited  in  the  clerx's  of- 
fico  by  the.  commissioner,*  or  foiind  among  his 
papers  and  deposited  b^  some  other  person,  is 
not  such  evidence  as  will  warrant  a  jury  to  pre- 
sume a  conveyance  to  the  purchaser.    Ibid, 

164.  The  presumption  of  payment  arising 
from  lapse  of  time  is  but  evidence  to  the  jury 
from  which  they  may  infer  that-  the  debt  has 
been  ftatisfied ;  .when  entirely  unexplained,  the 
jury  a/^  bound  to  draw  thi^t  conclusion;  but 
when  I  here  are  circumst&nces  repelling  the 
presumption,  thev  must  be  submitted  to  the 
consideration  of  the  jury,  and  in  the  charge  of 
the  Court.    Jaek&on  y.SaekeiU  7  Wend.  94. 

165.  KnaU  referred  to  in  a  d^eoaofw^  to  a 
deed,  as  spedfying  the  amount  of  mdebtednesSy 
will  be  presumed  to  be  an  unsealed  note,  unless 
the  oontrary  be  shown^  especially'  when  pre- 
sumed to  be  in'possessii^n  of  the  creditor,  and 
not  produced.    lhiA»     . 

1-6^.  A  oonvejance  by  a  irutiee  will  be  pre- 
sumed twen^^eight  years  after  the  creation  of 
.the  trust,    Jadbon  v.  Brooke^  8  Wedd.  467. 

XIIL  Whaimoy  he  proved  by  psroL 

167.  //  seeme^  that  communications  made  to 
an  attorney  at  law,  by.  one  who  has  retained  him 
to  conduct  a  foreclosure  by  advettisement,  under 
the  act  concerning  mortgages,  su^h  comraunicap 
tipns,  havirig  relation  to  the  bnsiness  of  the  fore- 
closure^ are  to  be  considered  as  confidential 
commumoatioBS  ~^between  attorney  and  client; 
and,  therefore,  inadnussible  in  evidence  against 
the  client.     Wilton  v.  TVtmp,  9  Cow.  195. 

168.  What  onfe  awore  on  a  former  trial  can- 
not be  ^ven  in  evidence^  .unless  he  be  dead. 
That  he  is  beyond  reach  of  process  of  Bubpcma^ 
and  eaifnot  be  found  on  diligent  inquiry,  will 
not  render  such  proof  admissible.  Wilbur  v. 
Seldeo^  6  Covf.  169. 

•  l6il.  To  render'  what's  witness  swore  on  a 
former  trial  admissible,  it  must  have  been  be- 
tween the, same  parties,  and  the  point  in  issue 
the  same.    Ibid, 

170.  The  words  of  the  witness  must  be 
-given ;  not  what  is  supposed  to  be  the  substance 
of  his  testimony.    Ibid. 

171.  Bear-fliLins  were  received  by  the  master 
of  a  vessel  to  transport  from  ^ew  Orleans  to 
New  York,  sind  there  to  be  delivered  in  good 
order  and  condition,  dangen  of  the  teae  excqfied. 
The  skins  being  damaged  by  rStSt  in  an  action 
against  the  owners  of  the  Vessel  upon  the  un- 
dertaking; held^  that  evidence  of  mercantile 
usage  and  understanding,  at  New  Orleans  and 
New  York,  that  inluries  by  rats  ar^  considered 
and  tieafed  as  perils  of  the  sea,  was  inadmissi- 
ble. .  Jymar  V.  JatoryO  Cow.  966. 

179.  Proof  that  a  sliip*s  papers  were  seized 
with  hen  and  delivered  into  the  Court  where  she 
was  condemned;  but  that  a  certain  paper  be- 
longing to  her  could  not  be  found  there  on 
search,  is  sufficient  etidenee'  of  loss  to  warrant 
parol  evidence'  of  its  contents.  Franeie  v.  The 
Oetan  Ihturanee  Contpany^  6  Cow.  401. 

173.  A  written  contract  deposited  by  the  par- 
ties with  a  witness  in  a  foreign  state,  being  out 
of  the  jurisdiction  of  the  Court,*  may  be  proved 
by  the  depositary  en  eopunission,  sind  need  not 
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be  produced  in  Conrt  .  Bwleif  t.  Johnson^  9 
Cow.  115. 

174.  Evidence  of  usury  is  admissible  in  an 
action  odfgsumftU  under  tbe  plea  of  the  general 
issue,  with  notice  of  set-off.  The  defendant's 
notice  does  not  preclude  him  from  any  defence 
which  he  could  nave  made  if  no  notice  had  been 
given.    FuUtm  Bank  v.  Stajford^  %  Wend.  483. 

175.  In  an  action  of  amumpBH  for. the  r^ 
covery  of  the  price  of  an  article  sold  at  a  stipti- 
lated  sum,  a  defendant  may  give  evidence 
showing  the  true  value  of  -the  article  sold,  in 
case  of  a  breaob  of  warrantv,  in  reduction  of  the 
claim,  where  he  has  offered  to  return  the  article 
to  the  plaintiff,  who  refused  to.  receive  it  back. 
M'MUter  v.  Rtah^  4  Wend.  483.  Contra  Bey- 
wlda  V.  OfUon  ei  al.^  cited,  i  Wend.  486. 

176.  Refusal  to  produce  books  or  pi^iers,  upon 
notice  given,  does  not  wanant  the  presuinptipn« 
that  if  produced  they  would  show  the  facts  to 
be  as  alleged  by  the  party  living  notice  i  the 
only  effect  isythat  paroi  eviaenee  of  their  con- 
tents may  be  given;,  and  if  such  secondary, 
evidence  be  imperfect,  vague,  and  uncertain  as  to 
dates,  sums,  &c.,  every  presumption  shall  be 
against  the  party  who  m%ht  retooTe  all  doubt 
by  producinip  the  higher  evrdeaC6«  y*kt  fJfe 
and  Fire  Jnturanu  Uompanju  y.  MfcAanic9\  Itir 
surance  Company  f  7  Wend.  31. 

177.  A  party  pi;oving  the  contents  of  n  lost 
.deed,  to  which  there  are  subscribing  witnesses, 
cannot  be  required  to  produce  the  witness,  un- 
less it  is  shown  that  he  kpows  who  were  the 
subscribing  witnesses.  Jackson  v.  Fat/,  7 
Wend.  126. 

178.  Faroiendente  of  the  contents  of  a  paper 
required  to  be  produced  on  the. trial  of  a  cause 
cannot  be  given,  until  fts  ^npinehess  be  estab- 
lished by  proof ;  if  a  paper  is  produced  on  notice, 
such  proof  is  not  necessary.  M^FherMnn  v. 
JRaihbone^  7  Wend.  916. 

179.  In  a  suit  for  the  recovety  of  property 
purchased  at  a  constable's  sale,  under  execu- 
tion on  a  Justice's  judgment,  iendere.d  in  a  cause 
commenced  by  atiaehnunt^  evidence  that  a  copjf 
ef  ike  aiiackmtnt'  was  not  left  at  the -place  of 
abode  of  the  defendant  is  inadmissible.  Cau 
T.  Redfield^  7  Wend.  398. 

180.  Paiol  evidttiee  that  an  absolute  assign- 
ment of  a  mortgage  is  a  meva  security  for  tne 
performance  of  a  contract  is  admissible.  GtA 
ekri$i  V.  Cunningham^.%  Wend.  641. 

181.  In  an  action  for  a  liMt  it  is  competent 
for  a  plaintiff  to  prove  that,  subsequent  to  the 
publication,  the,  libel  was  read  in  a  public  as- 
semblagje  by  a  third  person,  and  comments  made 
upon  it  in  the  hearing  and  presence  of  the  de- 
fendant.   Riu  V,  Wiiken^  9  Wend.  138. 

182.  So  evidence  may  be  given  that  the  libel 
was  posted  in  public  places  by  personr  un- 
known, the  presumption  of  law  being  that  snch 
persons  acted  at  the  solicitation  and  by.  the  pro- 
curement of  the  defendant.    XUd.         . 

183.  The  fact  that  the  defendant,  at  the  time 
of  the  publication,  asserts  the  matters  charged 
as  libellous  to  be  true,  fumilhes  no  excuse; 
if  true,  tlie  truth  must  be  'shown  by  proof. 

184.  Evidence  of  what  transpired  otf  tbe  trial 
ef  an  ejectment  suit  is  inadmissible*  without 


the  production  of  the  Circuit  roll. 
Waimm,  10  W^er^.  209. 

165.  Proceedings  in  a  cause  before  a  justice 
may  be  ^iroved  by  him  by  the  production  and 
vilification  of  his  docket,  but  he  Cannot  be  per- 
mitted to  give  narol  evidence  of  what  transpaud 
before  him-    Booner  r.  jLaim,  10  W^end.  526* 

186.  Upon  the  question  of  the  fraudulent  con- 
duct of  a  third  person  in  covering,  up  the  pro- 
perty of  .a  debtor,  and  placing  it  beyond  the 
reach  of  his  t^editora,  evidence  is  admissible  of 
other  and  contemporaneous  instances  or  tran^ 
aetionsin  rel/ition  to  other  portions  of  the  debterV 
property,  in  which  the  title  was  nominally  in 
sucn  third  person,  but  the  sale  actually  made  by 
the  debtor,  .and  the  .consideration  ^received  by 
him.    ftfiiXam  VtGsrjri  11  Weod.83. 

187.  Upon  questions  of  tins  description  de> 
pending  on  various  circumatances^  a  conaidex- 
able  latitude  is  indulged  in  Ae  admisaion  cf 
evidence.    IM. 

188.;  W'bere  notice  before  suit  brciu^t  is  th« 
foundation  of  action,  parol  evidence  oi  its  con- 
tents cannot  be  fflven,  until  all  proper  measures 
have  been  fruitirssly  taken  to  produce  it;  but 
when  the  Notice  relates  merely  to  some  collate- 
ral feet,  parol  etldeneto  ef  its  contents  is  admissi- 
ble. iir>VidUeiiv.i^figs^fyf<aAUWeod.^7. 

.189.  The  nonattendance  of  a  witness  duly 
subpcenaed  may  be  proved  by  parol ;  it  is  not 
necessary  to  produce  evidence  of  his  aonatteiid* 
ance  by  production  of  the  records  ottkerCcmL 
|CI?moe//v.  Jtf(wa,  19  Wend.  147. 

190.  Proof  of  a  voluntaiy  and.  deliberate  de* 
strnction  ofa  note,  by  a  plaintiff,  will  not  render 
admissible  evidence. of  the  contents  of  the  note 
or  of  its  original  consideration.  Skde  v.  Ae/md^ 
12  Wend.  173.  \ 

191.  A  total  failure  of  the  consideration  iuC  a 
note  may  be  given  in  evidence  under  the  gene- 
ral issue  without  notice ;  not  so.^s  to  a  partial 
failurer  The  People  v.  Niagara  Common  Pbaai 
19  Wend.  946. 

199.  ^'here  ^n  action  on  (he  easels  .bronghli 
and  the  damagea  actually  sustained  .do  nolne* 
oessarily  arise  from  the  aot  complained  o2^  anil 
consequently  are  not  implied  by  law,  the  pbua- 
tiff  must  state  in  his  declaration  Jhe  part|ciUar 
damage  which  he  l)as  sustained,  or  he  will  net 
be  permitted  to  give  evidence  of  it  upon  the  trial*- 
Where,  therefore,  a  plaintiff  declarea  in  ease,'that 
the  defendant  had  placed  a  quantity  of  sandt  line* 
and  other  build mg  materials  on  the  highw^ 
opposite  to  and  aojoining  his  premises,  so  as  u» . 
interrppt  the  free  passage  to  his  store,  and 
that  the  dust  and  dirt  of  ihe  materials  blew- 

•  •  • 

into  his  s^re,  and  damaged  his  gooda;  li  wtn. 
Ae/(/,  that  proof  ^at  i^ustomers  were  prevented 
from  freqjienting  the  store,  'and  that  n  tenant 
who  occuj^ed  it  in  eonseqnenoe  of  tbe  ajmoy- 
ance  quit  it«  and  that  the  store  tAerwan!%  pa* 
maiiied  unoccnpied,  waa  inadmia6J^e,'becmiee 
not  alleged  in  t))e  declaraticii  as  special  dab|ag«» 
So  also,  it  woe  heldy  that  proof  of  iniuiy  sutf* 
tained  by  the  tenant  was  not  availnble  to  tJie 
plaintiff  the  landlords  .  Squire  v.  GatUd^lA 
Wend.  159. 

193,  A  parol  affreenient,by  tbe  owner  of  lna4i 
that  .another  shaiT  .purcjiase  it,  and  .tiiat  be  will 
surrender  all  claijpi  to  Og  cannot  Ite  given  jfieri'^ 
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4ene6  In  a  Conrt  of  law,  in  all  action  subso- 
qiieatly  brought  bT  snch  owner  to  recover  pos- 
•osstoa  of  the  land  from  such  purchaser.  jSidb- 
9on  T.  PtML,  15  Wend,  588. 

.XIV.  OfUfimont  anddeektraUom, 

194.  The  aeti  or  admiapiona  of  executors  are 
net  evidence  wainst  heirs  or  devisees.  Oagood 
T.  MuhkaUan  €Mipai^,  3  Cow.  ^13.: 

.  195*  Thus  a  petition  to  thVsarregata  by  exe- 
etttors  for  a  sale,  of  n^l  estate  pf  their  testatrix, 
^accompanied  wiUi  a  sworn  account  of  the  per- 
aenal  eitate,  is  not  evidence  to  show  the  insol- 
rency  of  theanceator  at  the  time  she  conveyed 
the  real  estate  tn  question  to^ certain  persons,  in 
en 'action  by -a  creaitor  against  her  hem  and  de- 
Tiseesv  seeking,  to  show  that  such  eonvevances 
were  volontary  •  and  fraudulent,  whereby  die 
subject  of  them  became  assets  in  the  defendant's 
handa.    /6mL 

196.  Even  a  judgment  against  executors  is 
not  evidence  arainst  the  heirs.    Ibid, 

197.  To  make  the  confessions  of  one  man 
evidence  against  another,  they  must  hate  a  joint 
iateieat  in  possession.    IbitL 

J  198.  The  confessions  of  a  grantor,  or  his  exe- 
cutors after  the  grant,  are  not  admissible  in 
evidence  to  prejudice  the  rights  of  the  grantee. 


fitat  admission  supported  the  declaration;  and 
though  both  Mritnesses  were  H.'s,  lie  mi^t  reject 
the  Second-  admission  and  rely  on  the  first;  and 
that  A.  coold  not  avail  himself  of  his  own  ad- 
mission to  the  second  witness,  to  contradict  the 
admission  to  ihejhni*    Habe  v.  Jndrus^  fi  Cow. 


199.  B  i«mt,  that  where  A.  contracts  to  con- 
vey land  to  B.,  on*  certain  conditions  beinj^  per- 
Ibnned,  and  afterwards  convejrs  accordinj^ly, 
this  ia  evidence  that  the  previous  conditions 
were  perfbrmed  by  B.  Jaehon  v.  Johmoii^  5 
Cow.  74. 

900.  Pafol  evidence  that  a  grantee  in  a  deed 
of  land  acknowledged,  that  though  the  deed. had 
been  offered  to  hrni,  he  refusea  to  accept  the 
delivery,  is  inadiaissible.  Jaeiuon  r.  Cftiqnn, 
6  Cow.  485. 

901.  Where  an  agent  is  authorised  to  receive 
money  for  fats  principal,  or  do  any  other  thing, 
his  drafts,  receipts,  account  atated,  or  admis- 
sions relative  to  the  subject  of*  his  a^ncy,  and 
especially  when  all  tbeae  are  offered  in  cennex- 
ion,  constitate  a  part  of  the  ra  ^eala^  and  are 
eomp^lent  though  not  conclusive  evidence 
against  the  principal.  t*haUhimtr  v.  Brincket^ 
hoff^  6  Cow.  90. 

903.  Wheie  mortgagee  are  assigned  or  con- 
▼eyaaeea  executed,  acknowledging  the  receipt 
ef  the  considaration  b^  the  aasignor  or  grantor, 
thia  is  frima  fiKM  evidence  that  the  considera- 
tion was  actually  paid  as  expressed,  and  thia, 
too,  although  the  aasignor  or  grantor  was  at  the 
time  injiebted  to  the  assi^ee  or  grantee  to  the 
aoRmnt  of  the  consideratioa  expreased,  the  aa- 
aignmenla  or  conveyancea  ahatl  not  for  that 
reason  be  taken  to  have  been  in  satisfaction  of 
the  debt.    /ML 

903.  The  declaration  atated,  that  in  considei^ 
atton  that  H.  would  become  sure^  for  A.,  he 
f  A.)  would  fndemnify  H.  against -being  aurety 
tor  B.,  and  averred  that  H.  did  become  sarety 
for  A.;  the  proof  was  that  A.  said  to  one  wltnees 
that  he  had  agreed  to  indenmifv  H.  in  consider^ 
atioa  of  hia  becomia|[  bail ;  ana  to  another  wit- 
ness and  Bl  another  time,  that  in  consideration 
that  H.  had  become  bail  for  hinithe  had  agreed 
to  ittdamnify  H.  as  bail  for  B. ;  hM^  that  the 
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'  904.   Parol  declarations  are  inadmissible  to 

I»cove  br  disproveiitle  or  a.  disclaimer  of  title  to 
ands, '  Jbcteon  V.  lA^/A^,  6-  Cow.  751. 

905.  Where  thamtker,  the  defendant,  soo^it 
to  impeach  a  note*  by  showing  the  want  of  a 
'valuable  conaidention;  and  the  plaintiff  an- 
swered' bv  nroving^  a  necuniary  consideratioo, 
and  the ,  deiendaot  repued  by  evidence  of  the 
plaintiff's  declarations,  that  the  conskleratton 
wasnot  pecunlasy,  but  th^  note  was  ^iten  upon 
a  special  agreement  be^eeh  the  parties ;  AeAl,* 
that  it  should  not  be  left  to  the  jury  to  say 
whether  the  note  was  not  sustained  by  the  con- 
sideration stated  in  the  plaintiff^a  declarations, 
as  proved  by  the  defendant.  Winekell  v,  JMan^ 
6  Cow.  689. 

"906.  A  party  cannot  give  in  evidence  hia 
written  atatement  concerning  a  claim  against 
his  adversary,  made  before  arbitrators,  (e.  g.  a 
committee  of'  the  Chamber  of  Commeroe,) 
thouffh  his  claim  has  been  adawered  the^  by 
hu  adversary ;  it  not  appearing  thathis  state- 
ment waa  submitted  to  iiis  adveraary  before  hia 
answer  was  put  in.  La  Forge  r.  Kneekmdf  7 
Cow.  456. 

907.  The  declaratbns  or  admissions  of  a 
vendor  of  personal  property  are  not  evidence 
against  the  vendee ;  oat  the  vendor  should  be 
culed  as  a  witness.  JBkurd  v.  Witi^  7  Cow.  759. 

908.  Concessions  or  admi^ions  made  during 
the  pendency  of  s  treaty  for  compramtsing  a 
suit   are  not  admissible  evidence  against  the 

?arty  tnaking   them.     WiUiam*^  v.  Thorpe   8 
^ow.  901. 

909.  A  witness  told  the  plaintiff  he  waa  au- 
thorised by  the  defendant  to  call  on  him,  and 
ascertain  on  what  terms  he  would  settle  the  suit. 
The  plaintiff  referred  the  witness  to  his-  (the 
plaiatiff*s)  attorney,  saying  he  (the  attome^j^) 
was  interested,  as  owning  ^rt  of  the  demand  in 
questbn,  which  was  a  promissory  note  payable 
to  bearer.  The  attorney  being  called  as  a  wit- 
ness for  the  nlaiotiff,  on  the  trial  the  statement 
of  the  plaintiff  was  offered  in  evidence,  to  show 
the  interest  of  the  attorney,  and  thus  exclede 
him ;  held,  that  such  testimony  was  inadmissi- 
ble.   Ibid* 

910.  The  parol  declarations  of  one  in  posses- 
sion of  lands,  as  to  the  nature  and  extent  of  his 
interest,  no  legal  title  being  shown  in  him,  are 
admissible  asainst  him  as  evidence,  and  against 
those  who  (uaim  under  him,  unless  it  appear 
that  there  is  higher  testimony  as  to  the  matter 
sought  to  be  shown  by  parol.  Jaekmn,  ex  dem. 
SwariuMHit^  ▼.  €Me,  4  Cow.  587. 

911.  Where  a  state  officer,  e,  g.  the  treasurer, 
does  an  act  which  would  be  a  violation  of  his 
duty,  unless  oertain  terms  or  conditions  had 
fint  been  performed  hj  an  individual,  aa  between 
the  stats  and  the  individual,  such  performance 
shall  be  deemed  prima  fade  to  have  taken  place. 
Ibid. 

919.  The  admissions  of  the  mortgagasi  thai 


ttt 


CVmBNCt. 


the  mortgage  wb0  not  a  lien,  are  0rid«nee  in 
4J6QtoiMit  by  his  a8sigiiee«  lulcBS  it  appear  that 
•a  Bubaeqaent  mortgagee  wa^  inialed  by  the  ad- 
auaaion*    Jadnon  y,  Jaekton^  5  Coir.  178. 

213.  Wi^aold  and  asaimd  bia  intereit  in 
jM>me  ^lainiaes  to  S.,  whichi  as  &  claimed,  ear- 


tied  the  title  of  the  wheat  still  growing  to  him, 
and  he  cut  and  eanriedit  away.  Bntl^fbte  the 
aale  or  aaaiffnment  to  him,  and  (a  ^dtneaa 
thouf^t)  at  the  time,  W.  atated  that  the  wheat 
'belonged  to  A^  JSbAi,  tliat  A.  might  tecovar  of 
S.  the  5ralae  of  the  wheat,  on  the  giwindfhat 
W.*a  declarations  werp  evideneeof  ik  sale  to 'A.^, 
.and  that  A.  might  nmiatain  tieapass  quare  tlau- 


fr 


'refiii.    ^iistin  j*  Sawyer^  9  Cow.  $9. 
.  The  confeaaion  of  a  debt  byoae  of  a 


•ral  partnera,  after  the  disaolution  of  the  partneiw 
^ip,  is  inadmiaaible  evidence  agwnstnhe  other 
partners,     Okamm  ▼.  Clarke  9  Cow.  67. 

816.  The  declarations  of  a  tniatse  are  oo»- 
.petent  evidence  for. the  purpose  of  establiahing 
ft  reaalting.  trust. '  Snoh  trust  is  not  within  the 
statute  or  fraods,  and  may  be  proved  by  parol 
lestimonyv  although  it  is  a  daivefons  species 
of  evidence,  and  the  payment  orthe  money  by 
the  §eBlui  oue  iruH  otkAt  to  he  clearly  and 
«atiafactoriIy  eatabliahed.  Proof  of  the  dedft- 
rationa  or  confeaaions .  of 'partieir  is  of  a  nooat 
vnsatiflfiMitoi7  itataie,  vnleas  cgrfobotatad  by 
«ircomstan6ei.    HiUn  t.  MaUn,  I  Wend.  696. 

ftl6.*  Any  act  or  deelai^htion  of  either  par^ 
connected  with  a  transaction,  whether  prior  or 
aubseqoeat  th^reto^  may  be  given  in  evidence, 
in  order  to  show  what  the  ac^reement  waa,  but 
the  mere  impieaaionor  underatanding  of  one  of 
the  paitiee,  not  communieated  to  the  othear,  can- 
not oe  given  in  evidence  to  ahow  tiie  contract 
or  agreement  between  them.  Ifiirro^  itoLy. 
ite/AiHie,i  Wend.  191. 

217.  A  promissory  note  void  in  l^w  may  be 
uaed  as  evidence  of  an  acknowledgment^  to  take 
a  case  out  of  the  atatute  of  limitations.  -  UtUa 
Jmurtmce  Ccmwtny  v.  J^p^  3  Weiid.  369^ 

918*  The  admisaionB  of  a  party,  under  amia- 
apprehension  of  his  legal  rights  and  liafailities, 
do  not  affect  hit  iniereaUi.  Moon  v.  JKUkeock^ 
4  Wend.  299, 

219.  In  an  action  against  the  sheriff,  bj  the 
plaiotiff  in  the  aecono  eaecutioo,  the  deelara- 
iions  of  the  plaintiffs  in  the  former  execution 
Are  not  admiaaible  in  evidence^  where  it  is  not 
shown  that  they  had  indemnified  the  aheriff. 
Bet^amin  v.  Bnilhn  4  Wend«  339. 

220.  The  acta  and  declarations  of  aa  affeat 
at  the  tiufte  of  a  transsction  for  his  princ^afare 
binding  on  him,  not  aa  his  sdmissiona,  bui  as 


tenancy  by-aueh  party  in  support  of  whidi  kia 
declarationa  can  be  applied,  nor  title  ahowv  in 
the  party  in  whoae  favour  the  admiaaionB  are 
made,  independently  of  such  declaiaUOBa.  Jad^ 
ton  V.  Andcraon^  4  Wend.  474.  ^ 

223..  Evidence  df 'confea^ns  .  Of  «  P"^ 
should  alwaya  be  aerutiniaed  and  received  with 
caution.    XiOio  v.  Iferrt^  6  Wend.  96S.    - 

284.  Evidence  of  admiaaion  by  a^par^  that 
he  aulhorised  another  to  give  a  note  to  a  third 
■crioii.  for  «  Mp€t^»d  «iiiff,t^oea  not  warrant  the 
readind;  lu'  evidence  of  a  note  cotMponding 
with  tb«  note  thua  authorised  to  be  mfde,  with- 
tmt  proof  of  ita'  having  been  duly  anade.  iff- 
nortf  V.  Mtad^  7  Wend..68. 

226.  An  admiaaion  pf  one  of  aeveval  grantam 
aa  to  the  execution  and  opntenta  of  a  deed  ia 
admiasible  evidenee,  where  a  psfty  claimiBfr 
under  auch  a  deed  has'  entitled  hiinaelf  to  give 
secondary  proof  op  ihe  ground  of  the  deed  being 
Tost  or  destroyed.  Jadaon  v.  Fat/,  7  Wend.  125. 

296.  Where  money^is  paid  to  an  agemi  of  a 
party,  it  ia  not  necesaaiy  4o  produce  auch  agent 
aa  a  witness  ,to  jMrove  his  aalhofity  to  ieeeii9 
the  money,  if  the  admimona  of  the  party  can  be 
shown  to  support  the  charge  of  BMmey^  paid. 
DofleU  JdmmiMUvion  «.  8L  JkaMs'  Ckartk^  7 
Wend.  179. , 

227.  The  declarations  of  one  of  several  part- 
nera  cannot  be  given  in  evidence  to  fitOTB  a 
partneralup ;  they  ass  tsalimony  only  against 
the  paiW  making  tkena.  Wthaoan  v.  MttA^ 
boMj  7  Wted.  216. 

828.  The  admiaaions  of  an  agetU  «ot  acting 
within  the  scope  of  his  authority  are  ina^hni^ 
aible  as  evidence^  the  agent  is  a  oompetenl 
wttneaa,  and  must  be  called' to  testify.  WIM  v. 
Jikxander.l  Wend.  281. 

229.  An  account  stated,  and  an  unqualified 
admission  of  liability  made  by  a  narty  when 
called  on  for  acttlement,  ia  not  within  the  rule 
thA  admissions  voAb  by  a  party  during  a  traaif 
of  compromiae*  shall  not  be  given  incidence. 
Hydt  V.  Stont^l  Wend.  364. 

230.  Whoe  a  bond  for  the  fai^ful  polbm- 
ance  of  the  dutiea  of  a  collector  of  totta  was 

fiven  to  the  canal  ocmmisaieners,  bearing  date 
nnelst,  with  a  certificate  of  the'lrafficiency  of 
the  Sureties  endorsed  thereon  by'a public  offices, 
under  date  of  June  95th  {  it  wathtH^  that  the 
admiasione  of  the  canal  commiaaionera^  thai 
they  premtmed  that  the  bond  waa  not  delivered 
to,  or  acoepted  hy  them,  until  after  the  endosaeh 
4aent  of  the  certificate  of  approval,  waa  not  anf» 
fieient  to  repel  the  legal  pieaumptioa  flwt  the 
bond  waa  .delivered  4na  accepted  on  thf  day  of 


at  another  and  subsequeat  period  is  not  evidence 
against  bis  principal.  Tiailhimer  r»  BrinaktT' 
^/,  4  Wend.  394. 

891.  The  declarations  of  a  third  peraon  refer- 
red to  by  a  party  are  not  evidence  against  such 
party,  unless  strictly  within  the  subject-matter 
m  relation  to  n^hich  the  reference  is  made.  Du' 
ffot  V.  Qnienkoffen^  4  Wend.  661. 

292.  llie  dedarations  or  admiaaiona  of  a 
party  showing  title  out  of  himself,  or  in  the 
lessor  of  the  plaintiff  ia  an  action  of  ejectment, 
are  inadmisaible  in  evidence  to  divest  hi|n  of 
kls  legal  oitatei  where  there  ia  noproof  of  a 


part  of  the  ret-ges/e  t  but  what  the  agent  says*  its  date,  when  the  adhaission  was  accompanied 


with  the  declaration,  tibat  they  had  no  rec<Jle<y 
tion  as  to'  the  time  when  the  bond  waa  deliveredk 
Seymour  v.  Van  S/ycAr,  8  Wend«  403. 

831.  The  reeitai.  ia  a  bond  Uf  A.,  that  the 
obligee  had  aold  and  convey^  to  the  obligor 
certain  lands,  is  not  evidence  of  ^such  eonvey- 
anee,  where  it  is  not  shown  that  the  bond  was 
ever  in  th.e  possession  of  the  oUigee;  but  a 
recital  hv  an  obHgor  in  a  bond  exeeuted  b^him, 
that  he  had  conveyed  oertain  preaoiaes,  is  aof^ 
fieient  evidence  of  the  faciof  eooveyanca.  Jbdb* 
aofi  V.  Brookf^  8  Wend.  497. 
.  239«  Svidenee'  reatiag  in  xBeosia  eauiot  ha 


EVIDENCED 


ais 


supplied  by  proof  of  admissbns,  hj  the  pafty 
Bought  to  be  flifieoied  by  Boeh  evidenee^  of  the 
existence  of  faets  appearing  by  sueh  records. 
WpUand  Carnal  v.  HaUtmoay^  8  Wend.  480. 

933*  Admiaeions  are  campetenieTideBee  only 
where  parol  eridence  of  facta  to  be  shown  by 
sueh'adiiusaioii.woold  beeompetent.    Ihid, 

284.  In  an  aietton  od  a  note  payable  to  A.  B. 
or  bearer, tranaferred,  and  suit  brought  by  the 
a«»tffiec,^Tkleilce:of  declantiona  or  admissions 
imm  by  the  paYee^  while  the  holder  and  owner 
of  the  note^  in  diseharge  pf  the  drawer,  ie^nad- 
BiiBsible.  WhUok^  t.  Browh  8  Wend.  4i»a 
•  235.  The  fmyte  is  a^oompetent- witness;  aiid 
should  be  produced  to  prove  the  defeaoe  set  n'p. 
Ibid.    . 

fi36«  A  eeTenantor  under  a  eo^eosnt^of  war* 
ranCy  is  not  pennitted  to  show  title  4n  himself 
at  the  titoe  of  his  conveyanee,  if  he  had  due  and 
reasonable  notice  of  thd  suit  against  the  grantee 
<if  the  coTeoantee,  se  as  te  ^able  him  to  attend 
tk»  the  defiance.  ON^perT.  FfQii!iofo,'lO  We|id.90ft. 

237.  The  acts  oif  a  party,  operating  by  way 
of  adnussionsy  and  also  general  representation, 
are  evidteee  to^  pfove  his  holding^  a  imrtieular 
office^  as^  for  example,  that,  of  an  or^rseer  of 
highways  of  a  partieolar  districlk  '  Btimon  r. 
^MOfit  10  Wend.  258.   . 

238^.- In' -an  action  of  ejectm^fil,  in  which- the 
plaintiflT  derives  title  ttbta.  his  graiidfather,  and 
which  is  hh)i^ght  Slibseqaetvt  to  ^e  death  of  his 
father  and  another,  admissions  rtiade  hy  the 
fhther  and  another  during  their  ^lifdtime,  bsAo 
the  exislanee  and  loss  of  a  irill.alleged  to  hate 
been  exeeuted  by  the  grandfather  mayptoperly 
beree^Ted  in  evidence.  F\tiherlty  r.  H^g' 
goner,  U  WenA.  6f^9.     > 

d3S|.  The  ^imuion  of  one  of  two  payees  of 
a  note,  ef  the.  transfer  of  his  inteiest  in  it  to  Ibe 
oChsv  payoe^  is  eompeleni  eridenee  te  direst 
him  of  all  control  oTer  it,  Where  such  admts*- 
samf  18  nsdaat  the  con^sion  of  a  settlement 
betweea  the  paitiMi  in  rtfeienee^  to  deBltnge 
and  transaetioos  of  which  tha  note  in  ^nestion 
formed  a  part.  JGmktU  ▼.*  BunHngdoAf- 10 
Wend.  elrs.  .  , 

84d.:  tl^  parol  dedaiatioiis  of  a  par^,  tkawf 
ing  a  deedx>r  r^  Mtaie  held  by 'him  to-be  Toid 
for  frauds  are  admissible  in  eiwfaince  in  jan  action 
of  ejeetmsnt  agoittst  his  tenant,  where  aneb 
deelaratieiie  are  •made  while  in  possession  of 
the  property^-althoagh  subsequently,  and-pte* 
▼tons  to  the  ^tiial  .of*  the  ejectment  strit,  the 
enmtot  of  each  party  hasrasstgned  to  a  credftor 
Uie.mortgage  reoei'ved  by  him,  as4he*pietended 
coQsideintton  of  the  grants  and  the*  grantee  baa^ 
aoth^aed  the  cieditSx  to  Meire  rents  0om  the 
tsnent  of  the  mortmgted  premises-    Jaekun-y. 

941.  Thepluntlff  in  audi  mMttsnot  bova4 
to  call  the  landlord  6f '  the  tenant'aa  a  witiieas, 
bst  may  %vitfiT  himself  of  his  deelarationa  or 
admtssisitfs. -'/ifU 

242.  The  deelaratiotis  of  a  competenl  wit*. 
ne«s  eaiwet  -be  giten  in  eTidenee,  lrat;a  party 
is  not  compeDen  to  oUl  n  pasty;  in  interest 
merely  because  he.lnay  4e  set .  Ibid.  • 

249w  On  a  .question  ^f  fraud  on  the  sale  of 
preper^^tbe  deelaratioBa  9m  well  as  the  doings 
of  the  actoiis  in  the  transaction  are  competent 


evidence ;  the  declar^ticns  give  a  character  to 
the  sots.     Crartf  v.  Sprague,  12  Wend.  41.    . 

244.  The  parol  admisaion  of  a  plaintiff  in 
ejectment,  that  the  defendant  is  the  owner  of  a 
mofety  of  the- premises  claimed,  is  competent' 
evidence,  where  the  plaintiff  has  suooeeded  in 
showing  title  to  only  ofte-half  of  ther  premises. 
JtaJtMoti  V.  I,eek^  12  Wend.  105.^       ~ 

-245.  The  deelaratiens  t)f  the  vendor  of  a  chat- 
tel, niedb  subsequent  to  the  sale,  are  not  ad* 
missible  in  evidenee  to  aflfect  the  titlb  of  the 
purchaser.  Airaftiee^o^*  V.iTtMe/amii  12  Wend. 
161. 

StIO.'-Tbe'admtssions  of  the  payee  of  a-note, 
whiler  owner- thereoftf  cannot  be  given  in.evi« 
dence  for  the  defendant  in  an  action  againat  the 
maker  by  a  jBbbsequent  holder.'  Bristol  v.  Dunn 
eiai.  12  W^d.142. 

247.'  The  admission  of  a  partv  long  afte  the 
time  when  hd  ought  to  have  had  the  need,  had 
one  ^er  exialedi  thait  he  did  not  own  the  land, 
-rebuts  the  presumption  of  a  convdyanee,  which 
migbVhave  Jicen  presumed  otherwise  f^om  the 
payment  of  the  consideration  money,  and  from 
a  posseasion  eoosistsnt  with  sueh  presumption. 
Jackson  r:  MUter,  6  Wend.  228. 

-248ji  In -an  aetkm  of  ^ejectment  for  dower,  the 
admissions  of  the  husband,  while  living,  are  an 
oompietent  evidenee  in  bar  of  the  title  of  hie 
widow,  as  they  would  be  in  bar  of  the  title  of 
hiQ  heir  or  grantee.  Vosi  DuyneT*  7%aytei  14 
Wend.  231      • 

240.  BvidenQe  ef  the-confasston  of  a  eriminal, 
made  to*  a  magistBaie^revioufr  to^  etitaninntion, 
on  .the.  declaration  or  the  magistrato  that  it 
wattld  be  better  for  the  aeeuaed  to  make  a  full 
confeBMonv  is  not  admissible^  MUey  y.  Sdkeon' 
libsiAer,  15  W^n«:  226;. 

250.  Where afntndulenl  eomblnatioB  ts'es«> 
ti(blish«d,  the  acte  and  declaretions  of  anv  one  of 
the  parties  thereto  may 'be  proved  agalnac  the 
others.  Bat  only  auch  acta  and  declarations  an  • 
constttnto.a  paii  of  4>^fiet.gcste  ought  to  be  se 
received.  Jlpikorp  and  i^^n  v.  cSmtfod^  mid 
qthtrs^  2  Haige,  482. 

25t;"'n»c  adikiissions  of  the  wife  t€  tKe  noti* 
acc^  of  her  htisbaodwill  riot  be  received  as 
eTidenee  to  bastardixe  her  issue.  Oen  T.  Ooto, 
a  PaigV  139.  ^ 

25£  It  haying  been  proved. by  the  plaintiff 
in  an  action  of  emtmipnY,  that  thd  defendant 
had  off^^red  him  a  certain  sum  to  settle  the  con- 
troversy between  them,  the  oefendaot  produced 
a  copy  of  \  letter  from  himself  to  the  plaintiff, 
expla'hatory  of  that  offer.  The  writing  was 
exclud^  by  Vtib  presiding  judge,  bat  the  de* 
fendant  waa  permitted  to  prove  the  fact  that  be 
had  niadeeueh  a  eommunioation«  UMt  thaf  the 
testtmony  thtts  offered  by  the  defendanti  being 
in  effect  his  own  declaration,  was  rightfully 
x^jeetod.  BiMeekw.  Butfows  2  Hall,51. 

253.  An  arbttretor  teatified  that  when,  the 
partiee  were  before  him,,  n^  bill  tvas  presented 
speeiff ing  the  accounts  submittod ;  a  copy  of 
which  he  transmitted  to  the  plaintiff;  accoro* 
panied.  by  ^e  award  ;  but  (he  plaii^tiff  denied 
that  the  account  was  received  by  him.  Ikld, 
that  the  pUintiff  waa  not  thereby,  precluded  from 
kitroduemir  other  evidence  a^  to  the  itoma  of  his 
claims,  unless  the  defeftdiiat  CQuH  ^ow  that 
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the  toeomit  came  into  his  powwrion,  or  under 
hie  oentroU    Aid. 

254.  A  ^'otfi<  tumm/miij  againet  two  defend- 
ants esnnot  be  supported,  withont  eVidenee, 
expressed  or  implied,  that  Mh  hsTeassentted  to 
the  contraeu  If  one  of  the  defendants  is  liable 
to  the  plaintSl^.and  ^e  other  a^niia  a  Joint 
liebiltty  with  him,  suoh  admission  (nlthosgh 
ooncluSiTe  as  to  the  partj.- making  it)  is  not 
sufficient  to  charge  upon  the  first'defendakit  a 
jaitU  iiabiiitj  With  diese^sond.  To  permit  the 
confessions  of  the. latter  to  implicate  tkefonner 
might  be  .to  make  a  contract  for  film  to  which 
he  never  assented,  and  its  practical  effect  miflht 
deprire  him  of  an  Impottaat  Witness.  MMeli 
T.  Aotf/btofie*  Sfiall,  361; 

XV.  JiMMSty  (M  gfifural  r^n^mHon.  . 

'  355.  HearSajr  etidente  of  findiog^  the  hodT 
and  bnrfal  of  one  supposed  to  be-  dead  it  inwU 
missible;  thongh  otliMwlse  as  toihe  lact  of  his 
death,  /odbofi  T.  JSTiT,  5  Cow.r1U4. 
'  956.  That  006  was  missing  at  a  particular 
time«  with  a  report  and  geoenl  belief  df  his 
deaths  is,  »f  ieej?i«,  primmfiKU  evidence  of  his 
death.  Rid.. 

*  957.  General  vepntatioa,' BMrely^  isinadmis* 
•ible  to  prove  who  aiu  pAcers4>f  a-eor|Hiimtion ; 
though,  temble^  it  maj  be-ieeeived  in  eonhesion 
with  their  acts,  performed  as  officers.  IMd^dd 
JronrGh  v.  BemUu^  7  Gpw.  S34. 

958.  General  character  is  the  estiautfioA  in 
'which  a  person  is  held  in  the  conmMinBqr  w)iere 
lie  has  Maided,  and  ordinarily  ther  membehl  of 
i^hat  community  are  the  only  pnoper  witnesses  tor 
testify  as  (o  such  chsrscier.  Evidence  of  cha- 
racter is  founded  en 'opinion,  and  a  witness 
testifying  ss  to  the  general  character  of  another 
must  have  tfaemeans  of  knowing  such  gedSial 
character.  A  witness  who  goss  to-ths  plaos  of 
Ibe  fbro^r  residence  of  p:  party«  lo  leaa  his 
^huactsrt  wiH  not  be  allowed  to  testify  as  Uf 
t^  lesolt  of  his  inquiries.  Deugkm  v:  thutt^i 
9W4Mid.S34; 


XTL  WUmem  t  (%)  Who  mrt  mmmUnl  tst/ncwef, 
Mar  gtnermly  or  sf  iofmrtMar  /«<§■ 

«••  Where  a  Judge  at  tl^e  trial  receivea*4he 
testimooy  of  a  witness  who  is  objected  to  as 
foeompetenC,  upon  the  facts  already  proved,  le- 
seiTiog  the  qpestion  of  competency,  Ihe  te»> 
tamony  of  tlM  witness  -  thus  sworn  «  het^ 
emt  is  not  to  Imvb  any  weight  in  determining 
his  oompetencjr;  hot  this  must  be  referred  ez- 
^osively^  to  tne  other  evidence  given  in  the 
sontscof  the  trial;    JM  v.  Hif^  1  Cow.  515. 

900.  Ooo  wh6  believes  in  the  existence  of  a 
God,  who  will  punish  him  if  he  swsars  iklsely, 
is  a  competent  wita^.  BvMk  v.  Smariwood^  9 
Cow.4Sl,  •     ^ 

961.  Within  this  defiifitioni  a'Utnversalist, 
who  believes  future  punishment  not  to  be  eter- 
nal, is  a  competent  wftaese.    IM. 

To  this  point  see  also,  The  Peopk  v.  MaUeton^ 
Con  fTo/ttw/A,  chief  iodgBf  9  Cow.  439, !!.(«) ; 
and  Jnon,  Cor;  Wii&tnuj  chief  judge,  sopple- 
ment  to  that  note,  at  page -579,  in  which  opi- 
nions is  considered  the  question  whether  one  is 
a  competent  witness  who  believes  in  n  futiire 
puaishment  ia  this  life  only.  j 


969.  One  who  held  a  noteendoTMd  in  blank, 
and  sold  it  to  another  without  endorsing  it,  is, 
alWr  the^execution  of  the  note  is  proved,  a  com- 
petent witness  for  the  holder,  in  an  actton  by 
him  againat  (he  endocser.  WUiiam§  v.  JIfaff Aguw, 
3  Cow. '959.^  .      . 

963.  The  fees  of  a  witaeas  attending  from  a 
folreign  atate  are  fifty  cents  a  day.  SteUg  v. 
jDoly,.3  Cow.  359..     • 

964.  O^e  whose  name  appears  upon  segotn- 
blft  paper  majf^  notwitfast^ing.  Ins  a  witness 
to  prove  that  it  was  void  in  ita  inception,  for 
usury  or  othi^r  ^sause.  {Jftntom  t.  Mdfer,  3 
lohA.  <$as.  185.)  CoMia  is>6t  law.  SUiggri 
wii^5CoW.  93. 

965.  An  interested  persofi  spd  even  a  party 
are  eompetsnt  lo  prove  the  death  of  avubscnbing 
witness,  to  a  lease,  in  order  to  let  in  seciondsiy 
proof  of  its  execution.  JSidbon  v. />o0m^5  Cow» 
193. 

966.  The-^eaeral  rule  aa  to  the  l^Dmpelency 
of  witnesses  is,  that  every  person  not  interested 
in  the  event  of  the  suit,  nor  -incdpaeitaled  by 
his  religious  tenets,  nor  t^  the  conviction  of  sa 
infamous  lerime,  is  a  competent  witnesa.  All 
athte  ^ircumstanees'affeot  bis  credit  ohly.  Bamk 
ifUlicmw,Hiikm4,5Coi^.\69., 

.  967«  The  maker  or  otiier  person-whose  name 
aphears'upon  a  prdmiSsoiy  note  is,  within  this 
rttie,  a  competent  witness,  to  show  that  it  was 
void  in^iis-  cfsatioo  for  usury,  or  other  cause. 
Md. 

.968.  A  witness  whose  name^ias  been  Iblged 
is  a  competent  witness  on  the  trial  of  an  in* 
disimentforlbrgeffy.  Pedpkr.Dean^'$€km.97. 

969.  A  party  id  intenst,  e.  g.  the  plidntiff*8 
eefftfi  fvc' trust,  cannot  be  compelled';  to  testify 
without  hisconSeuL  Matinm  v.  £m5,  7  Cow. 
174.  -    ' 

jtf&»  Theparty'^mmeord'caniiM  bs^eompsSed 
to  testify.  thOL^ 
'  971.  Whether  a  witaes»csn  be  c«Mipelled  Is 
soswer  a  question,  th(S  answering  of  whieh  mav 
tend  to  anfajeet.  him  to  a  civil  spitl  Qtmrt,  iW. 
.  979.  A  hroint  who  leUds  money,  am)  tsdces  a 
check  for  his  principal,  including  hia  eoBMBi»> 
sioil  in  the  «heck.  Is  yM  a  ^bmpefsMf  witaeis 
for  his  -princtpsl  in  aa  aetipn  a^amst  4he  drawsr 
on  tho«heck«    ikid,-    * 

973.  A  eo-tiespasser  wiUi  the  defendant  is  a 
competent  witness  in  his  favour."'  ^  reeovety 
in- favour  of  one  trespasser  is  not  vifldelies  for 
his  co-tresp«sser.'  Monk  v.  Bbrr^^  7  Cow.  944. 
*974»  A  resid  nary' legatee  is  not  a  eomp^lsnt 
witness  in  favour  of  the  personal  fepissealative 
«f  the  testator,  i  Oni^iheU  v.  fWy,  7  Co*r  64. 
<  975.  Ou  motion  to  set  aside  the  report  of  re- 
ferees aoaiAst  parties,  whose  fimi  was  dissolved 
before  the  stiit  brought,  th^  Sffidavit  of  one  of 
the  firm^  admitting  tro  report  to  bd  jusf^  is  inad- 
missible.   Ihpkin$  V.  Jmnls,-  7  Cow.  €60. 

976.  On  suck  a  motion,  no  evidence  can  in 
in  general  be  heard,  except  whfi- was  attboMttcd 
to  the  referees.    Ibid. 

9774  'Such  partner 'may  be  swam  hctfbsft  the 
refereea  by  'mutaal  Consent;    IMi 

978.  One  in  uossession,  though  of  a  party 
only  of  the' premises  in  ejectment,  is  not  a  com- 
petent witness  for  the  defendant.    Jbdbsn  v 
J»/ii»  8  Cow.  990.  * 
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/  97^.  Any  co-debtora  not  sued  an  comnetent 
witoesMS  for  the*  plaintiff  against  the  aebtor 
sued.     Ga^  t.  Ckury^  9  Cow.  44; 

d80.  It  IS  the  aati^re  of  the  crime,  not  the 
punishment,  which  determines  whether  a  con- 
Tict  is  an  admissible  wi.tness,  JPet^  y.  iVhip- 
pk,  9  Cow.  707. 

.  281.  A  conviction  of  treason,  felony,  or  any 
species  of  the  crimen  falti^  reader  the  convict 
incompetent  to  testify^    Jbid. 

28^  Bu^  to  Ten&T  btnn  incompetent,  the 
jod^ent  as  well  as  tbe  conviction  must  be 
proved.    Ibid. 

283.  The  principal  is  "a  competent  witQes9 
against  the  accessary. ..  Ibid. 

284«  So  an  accomplice  la  admissible  as  a 
witness  sffainst  his  copartners  in  the  crime. 
Ibid,    . 

.  285.  But  jui  aeeompliee  is  admissible  or  not 
in  the  discretion  of  the  Court;  and  when  admit- 
ted, on  his  making  a  full  disclosure,  is  entitled 
to  a  recommendation  for  pardon.    Ibid. 

286;  A  motion  should  be  made,  for  the  ad- 
mission of  an  accomplice  to  testify  by  Uie  public 
prosecutor;  and  th^B  Court,  under  the-circum- 
atanoes  of  the  case,  will  admit  or  disallow  tiie 
evidence,  as  may  most  effectually  answer  the 
purposed  of  justice.    Ibid. 

287.  ftmoie,  what  ain  accomplice  states  under 
oath  against  his  associates  would  be  inadmissible 
•videaca  a^nst  himself,  on  account  of  the  im- 
plied promise  of  the  Court  to  recommend  him  to^ 
mercy..    Odd. 

288.^  A  grantor,  with  covenant  of  ivarranty, 
is  a  eompetimt  witness  for  his  ^ntee,in  an 
action  of  ejectment  brought  by.  hum  for  the  re- 
•overV'of  the  possesion  of  the  premises  con- 
▼eTed ;  the  liability  of  the  grantee  attaching 
only  in  case  of  an  eviction  after  possession  ob- 
tained*   Jaik»any.Bic€etaL    3  Wend.  180. 

289.  If  the  bailee  of  a  chattel  sell  it,  his  wife 
is  a  competent  witness  in.an  action  by  the  bailor 
against  tne  vendee.  MarfbaU  v.  Daioii^  1  Wend. 
l.Cf9« 

290.  The  defence  that  the  note  of  a  firm  has 
been  given  by  one  partner,,  for  his  individual 
debt,  without  the  assent  of  his  copartner,  is  ad-> 
nissible  under  the  general  issue.  WUHanuw, 
Walbridge^  Z  Vfenf.  4lb. 

SSI.-  The  maker  of  the  npte  is  a  competent 
witness  to  prove  such  defence^    Ibid. 

292.  A  person  in  no  way  coniiected  with  the 
counsel,  present  at  a  eommunteation  made  to 
him  by  a  client,  is  bound  to  testify.  Jaekton  v. 
IVeffcA,  .3  Wend.  337. 

•9^*  Where  A.  had  executed>a  usurious  mori-- 
gage  with-  covenants  of  warranty,  and  subse- 
quently sold  aiyd  conveyed  the  mortgaged  pre- 
mises uy  deed  with  warranty  po  a  third  person, 
taking  back  a  mortgage  to  seenre  theconsidera- 
tion  money,  and  a^l^ed  the  same;  it  loct  held^ 
tluit  in  an  action.of  ejeotmcBit  by  the  assignees 
or  the  second  mortgage  againft  a  purchaser  un- 
der a  foreclosure  of  the  usurious  mortgage,  A. 
ia  a  oompeCent  -witness,  to  pn>ve  the  usury. 
Jaek$tpn  v.  P^ekard^  6  Wend*  415.  .. 

294.  A  person  wb^  has  gnaratitied  the  pay- 
ment of  a  debt  becomes  a  ebmpeleni  witneuovk 
the  delivery  to  him  of  the  guarantee,  with  per- 
miasioa  to  destroy  it,  and  its  subsequent  de- 


struction. Menkanhi^  Bank  v.  Spietr^  6  Wend. 
443. 

295.  Where  such  delivery  is  made  by  eounael 
on  the  trial  of  a  cause,  it  will  be  inferred  that 
they  act  by  the  authority  of  their  client.  .Ibid. 

!)96.  Creditort^  of  the  obligor,  where  the  de- 
fence is  lunacy,  are  eompeteni  witneua  to  prove 
the  obligor  incapable  ot  managing  his  concerns 
.at  the  time  of  the  execution  of  the  bond;  if  a 
direct  and  certain  interest  appears,  it  uem»  that 
they  would  not  be  considered  competent ;  as  in 
this  case,  where  a  Judgment  was  already  en- 
tered for  the  plaintifll,  hui  it  appeared  that  Uie 
witnesses  mv^  judgment  erediton^  having  liens 
upon  the  same  propwty,  they  Would  have  been 
declared  incompetent  Hart  v.  Deamer^  6  Wend. 
497.    . 

997.  In.  awiMRpsti  against  two  defendants, 
where  one  of  them  ia  misnsmed  in  the  e<^a9, 
which  is  returned  as  to  him  non  eat  ttiben/iM,  and 
the  suit  is  proceeded  in  against  the  other  defend- 
ant,  who  pleads  to  issue,  the  defendant  as  to 
whop  the  misnomer  has  happened,  fUthough 
nominally  not  a  party  to  the  suit,  is  not  a  com- 
petent witness  for  his  co-defendant.  Vankorder 
V.  Striker  eiaL  9  Wend.  286. 

298.  One  of  several  defendants,  tn  whose  fa- 
vour a  verdict  is  found  in- a  Justice's  Court,  is 
not  competent  tp  testify  as  a  witness  for  the 
other  defendants,  on  an  wppeal  by  them  to  the 
Common  Pleas.  Baiea  v^  Oopklin^  1 0  Wend.  389. 

299.  jProm  the  necessity  and  hardship  of  the 
case.  Courts  have  allowed  parties  to  be  a  com- 
petent witness  to  prove  the  loss  or  destruction  of 
papers  preliminary  to  the  introduction  of  second- 
ary evidence.    Biade  v.  Nohndy  19  Wend.  173. 

'  300.  A  mere  request  to- a  party  to  become  a 
surety  of  a  third  person  for  Uie  costs  of  a  suit, 
without  an  offer  to  indemnify  against  risk,  is 
not  enough  to  render  the  person  making  such 
request  an  incompetent  witness,  though  such 
suretiship  be  asstimed.  MutkerouCa  Executan 
V.  Gf^femte,  12  Wend.  949. 

301.  It  is  inconsistent  with  the  spirit  of  the 
constitution  to^compel  a  party  to  be  a  witness 
apiinst  himself  in  a  case  where  the  effect  of  the 
disclosure  which  he  is  required  to  make  will 
subject  him  to  a  penalty  or  a.  forfeiture.  Lt- 
mngBton  v.  Harria^  3  Paige,  528i 

302.  A  stevedore,  employed  by  the  master  to 
stow  the  cargo,  is  a  competent  witness  to  prove 
that  it  was  properly  stowed.  Rankin  v.  Tha 
American  Inaurance  Company^  1  HaD,  619. 

303»  A  factor,  who.  has  made  advances  for 
his  principal,  although  he  has  a  general  lien  on 
the  goods  and  the  proceeds  of  the  goods  of  his 
principal  in  his  hands,  as  a  security  for  his  ad- 
vances. Lb  nevertheless  a  competent  witness  for 
his  principal,  unless  he  has  a  specific  claim  upon 
the  subject-matter  of  the  controversy.  Bald-> 
vnn  and  Fbrbea  ads.  MUdebarger^  2  Hall,  176. 

(b)  ^ow  a  \oiineaa  iaiobe  examined. 
304.  Proceeding  lo  examine  de  bene  esie,  vis. 


305^  IVhere  the  party,  receiving  a  notice  of 
examination  ander  tnis  statute,  attonds  accord- 
ingly, but  no  one  osmea  U>  examine  on  the  other 
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•Uet  ftitd  eonaeqii«itly  no  essmlnatioa  takes 
place,  the  Court  will  not  order  the  costs  of  at* 
laodance  to  be  paid  apon  motioik    Jbid. 

306.  The  statute  makes  bo  pfovisioo  for-  the 
costs..   Ibid* 

307.  After  a  question-  has  bsen  repeatedly 
ariced,  and  answered  without  ol^jeetiAii,  in  the 
eoQTse  of  a  trial,  it  is  too  late  to  object  to  itr  re- 
petitioQi  on  the  firocmd  that  the  answer  is^  iir 
Hselfi  inadmissible.  iTKu  v.  JNtk^tst  4  Cow. 
365. 

308.  After  the  regular  enantaalioirvof'  wltp 
■eases  apoa  a  trial  is  throught  ^  the  43ouiis«l 
lor  4he  defendant  has  comm^mced  sinnming  up, 
it  is  in  the  diserstion  of  the  Jades  whether  h^ 
will  heai  further  eyidenca.  •  JoAmm,  ^ex-^tm* 
Jahnaon^  v.  TaUmadge^  4  Cow*  460. 

309.  A  Iritneas  Inay  he  asked  a  qaestioo,  the 
aaswei  to  which  -wtU  criminate  him ;  and  if  he 
baa  no  objeetion«  may  answer  it.  Souikofd  x* 
aBi/4M^  6  Cow.  364.        • 

310.  Hib  pciTilege  is  personal  only;  but  it  is 
the  duty  of  the  Cotirl-  to  adTsrtise  )iim  of  it. 

311.  And  vhere,  in  an  action  /or  breach  of 
promise  o^  marriage,  the  defendant  asked  his 
witness  if  h^  ever  .knew  of  any  peraon  having 
orimiaal  eonnexion  with  the  plaiotiff  f  and  the 
judge  would  not  suSer  the  question  to-  be  pat,, 
hot  himself  told  the  witness  1m  adi^t,  if  he 
pleased,  state  any  impix^er  interooarse,  if  there 
nad  been  any,  between  the  plaintiff  and' him; 
hUdf  that  this  was  not  a  tioiation  of  the  role. 
Ibid. 

313.  Where  a  witness  is  introdaeed^by  a  par- 
ty, tad  is  interrogated  as  to  .a  particulaf  taet, 
asd  the  ^pesite  par^,  on>  eipss-examination, 
asks  him  generally  it  he  ever  communicated 
that,  iaot  to  any-oae^aad  to  whom^  and  he  an- 
swers that  he  eonuBunisated  it  to  the  party  eall- 
ing  him ;  this  does  .net  entitle  the  party  eallivg 
him  to pnrsne iheiniiuiry  as  to  his  e-Wn  reply, 
and  other  conversation  With  the  witneBS«  at  the 
time  of  the  commtfnieation.  Otherwise,  if  tbe 
witness  be  as)|ed  .on  crosa^examinationf  speoi- 
fieally,  whether  he  made  the  communieatibn  to 
the  party  callii^^hipf^.  Wtmehell  v.  jMtkamf  6 
Cow.  68a»  . 

313.  A  witness  introdaced  by  a  party,  and 
sworn  generally,  though  interested  ~U>  testify 
against,  him,  may  be  croBS*examiiied  at  large, 
in  support  of  the  rights  of  the  opposite  party. 
Jackaan  n.  Vaitkh,  7  €oW.  338. 

314.  The  party  introducing  Mm  eannot  qmsa- 
tion  either  his  competency  or  credibility.   Ibid* 

315.;'  Great  latit\ide  ia  allowed  on  the  erpss-^ 
examination  of  witnesses.*  ^btcvr  v.  JVinUnr 
7  Cow.  363. 

316.  Thus,  when  a  witness  vsiated  that  the 
character  of  one. of  the  defendant's 'Wi.tnfiS8es 
was  bad  in  point  of- truth  and  veracity  ^'AcsU, 
that  he  might  be  inquired  of,  by  the  defendant, 
as  to  the  particular  persons  he  had  heard  impeach 
the  character  of  the  witassB.    Ibid*  -* 

317.  A  witness  U^le  to  lose  by  the  determi- 
nation of  the, cause  against  the  party  eallinff 
him,  is  yet  competent,- if  he  be  rully  se«ure<C 
and  indemnified,  against  the  loss^  Okaffe&Y, 
Ti&oman,  7  Cow.  358. 

318.  Before  arbitratorB»  or  on  »  tioal  of  a 


eanse,  one  oath  to  a  witness  Is  enonghi,  thon^ 
be  be  examined  on  different  matters  and  at  di& 
ferent  timea;  and  though  the  time  for  the  award 
(in  case  of  atbitration^  be  enlarged  after  ke  is 
sworn,  yet  he  may  be  eiamined  en  his  first 
oath  after  ih»  enlargesieni.  Buihekw. £6an^  9 
Cow.  30.  » 

319.  Where  a  Court,  ih  eKarging  the  jury,  re- 
oapitolates  the  testimony  of  a  witaeas,  and  the 
counsel  for  one  of  the  parties  insi^tsr  that*  the 
Court  misnndeietdod'^e  testimony  of  the  wit* 
ness  in  a  mnterial  part,  and  prepcses  to  call  Isim, 
in  order  to  explain,  it  is  discretionary  with  the 
Court  wiitether  he  shall  b^  called  for  that  pnr- 
poae;  but  if  the  Court  err  in  the  exeretse  of 
thatdisofetien,  a  i#rit  ef  «rror  will  be  sustained 
for  that,  caaae^  "ili»*vtMi  v.*l«i&v  ^t3ew»  ^> 

330.  Where  a.  persouj  who  is  directly  int^ 
rested  in  fayonr  of  the  fUaii^ff  In  a  6auae,  is 
called  bv  the  defendant-  te  prove'  a  partienl^ 
faet,  and  la  towom  as  ^  whaess;  the  plamtHf 
has  a  ri^t  to  e;La»ia^  him  'geherally  as  to  the 
msrite  of  the  camew  FdrHik  ^tJadaon^  3  Wend. 

tee.  '.  --* 

331 .  Where  a  witness  has  been  sworn  m  riilef, 
th«  osposito  party  meyaot  onfycross-exsmine 
bian  m  relaltoo  to4he  point  which  he  waa  eafled 
to  prove,  bat  he  may  examine  him  ae  to  any- 
matter  embraced  in  4he  iasue ;  and  the.  party 
wha  originally  ealled  sufeh  witatfsa^  and  availed 
hinriBelf  of  his  testimony,  cannot  aubaeqitently 
objsot  to  hhaa  on  the  groeyid  of  tnterejit  -Any  more 
than  h^  can  impeach  his  general  character.  Al^ 
ion  Bank  V.  SHaffotd^  3  Wend.  483. 

338.  A  written  memorandnm  may  be  lefilrfed 
to  by  a  vritness  to^efiesh  his  meiliory ;  bntlie 
nnist  swear  to*  the  truUi  of  the  faetSi  or  his 
statement  is  not  evidence;  iMwrenee  t.  Ba^et^ 
6  Wend.  301. 

333.  A  witncfss  mayt  on  hie  examination, 
recur  to  a.  written  memoraadam  to  TeftvA  his 
memory  aa  to  faots  to  whieh  he  ieoalled  to 
toatify.    Hidhdajf  v.  iMhre*,  3  Wend.  143; 

334.  A  qnestion  to  a  wiCheaS  ia  leading, 
which'  puts  into  his  ilRittth  th^  words  to  ro 
echoed .  back^  or  plainly.  Sliggests  tho  answer 
which  the  ptf^  Afrldies  ie  get-ftom  him.'  '  IHit- 
ting  a  quesfjon  in  thealteoMl^  form,  as  wkeUkr 
or  fio/  a  paKy  did  a  certain  aot^  apeeifying'it, 
does  not  remove  tho  obfecthnf  to  its  being  lad- 
ing.    The  People  ▼.  Jtft/)ler,  4  Wend«  3^9; 

335.  It  is  not*  allowable,  even  on'  a  e|oss- 
examination,  to  put  a  qoestion-.iiMifoh  assmnes 
afact  proved- vhick  is  aett    Ibid*   • 

336.  If. a  oueetion  relate, to  introductory  mat- 
ter, and  be  aeaigned  only  to  lead  fiie  "witness 
with  die  more  expedition  tor what'is. material  to* 
the  iss^Ot  it  may  oe  pvt,  •tbaogh'  it*  be '-leading. 
Ibid. 

937.  If  it  be  apparent  that  the  witoeaa  is  Jn 
the  interest  of  the  advevse  paity,'^it'ia  prOfN»r  to 
pemit  the  direct  exiuidnatien  to  take  t^  cha^ 
racier  of  a  cniee«x^miftaitioft/  Ibvd. 

838;  It  reau  m  the  discretion  of  the  Conit 
before  •  w^em  a  ^al  ia  %ad,  whether  or  not  to 
permit  the  re-eitamination  ef  a  wlhiesa  after  the 
lapse  of  a' day,,  end  ^fteo^  the  examlinaiion  of 
<>Uier  witnesses.  *  The  Supreme  Court  wiH  itot' 
interfete  with  tkir  exercise  of  sech  dlaoratioii 
but  ittn  vsvy  fiagiant  ose*^   Ittd^ 
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'Sit 


5S9.  .When  the  direet  answer  to  a  guestion 
will  disgrace  a  witness,  and  fix  a  stain  of  infamy 
upon. his  oharaeter,  he  is' not  bound  to  answer; 
and  that  whether  4he  question  be  material  or 
not  to  the  merits  bi  the  cause  in  which  he  is 
iBxamined.  But  the  Court  must  see  that  the 
answer  may  in  some  way  criminate.    Ibidi 

390.  The  pTopfer  question  to  he  put  to  h  wit- 
ness calM  to  Impeach  another  is,  whether  he 
would  heiietre  him  on  oatii;  The  ottpooito  party 
may  then  go  into  a  cross-examination  to  ascer- 
tain the  grounds  of  the  unfayourable  opinidn, 
the  jAealis  of  knowkdcs  of  the  character  of  the 
witness  impeached,  and  the  source,  extent,  and 
duiatiim  of  the  unfitTottiable  reports. .  IbiiU 

331.  Where  a  witness  is  oompetenUn  chief, 
he  must  be  sworn  genemily  in  a  eause,  though 
his  ezaminaUon  may  be  confined  to  a  partkunr 
or  incidentad  hcL  '  Ibid. 

339.  A  witness  0anuot  be  cross-examined  to 
»  dtstmct  collateral  fact,  for  the-  purpose  of 
aAerwards  impeaching  his  testimony  by  contra- 
dicting him;  Jtrat  there  may  be  eases,  arising 
from  the  disposikioa,. temper,  and  conduct  01 
witnesses,  wnsre  grsat  latitude  of  examination 
would  be  peimittedt  which  can  be  regulated 
only  by  the  discretion  of  the  Court,  and  for 
which  it  is  diflUnilt  to  'lay  down  a  piecise  rule. 
Jjawrenee  y.  Barkat,  5  Wend.  301. 

833.  On-  an  inquest  at  the  Circuit,  the  de- 
fendant may  erot^'^aaamine  the  plaintiff'a  wiiU 
sessss  to  orertfarow  what  has  been'  testified  to 
on  the  direct'  examination ;  but  he  cannot,  by 
the  plaintiff*^  witnesses,  estsblish  a  defence 
defeating  the  right  to  racoTsr.  HatUieu  t.Boud^ 
6  Wend.  563. 

334.  .A  person  owning  a  part  of  a  cargo  of  a 
▼essel,  standing  by  and  permitting  another  who 
owns  the  residue  to  sell  the  same,  agceeing  to 
leok  to  soch  ether  for  payment,  and  aubse- 
qoently  being  paid  fi>r  the  same,  is  a  competent 
witness  to  proYe  the  contract  of  sale.  OtUwater 
▼.  Dodgt^  6  Wend.  397. 

335.  Evideaoe  prelirainary  to  the  introduc- 
tion of  a  deposition  l^ken  de  bene  ecM,  that  the 
party  offering  it  believed  that  the  witness  was 
abisent  fiom  the  state^  that  the  witness  told  the 
partf  at  the  time  6f  the  examination  that  he 
expec^  to  iea^  the  state '  that  previous  to  his 
examination  the  par^  was  in  the  habit  of  see- 
ing hinn  bat  since  had  not  seen  him,  uhu  keU 
to  be  saflBdenl;  it  appearing  that  the  witness 
was  ,a  journerman  csffpenten,  without  a  fixed 
habitation,  and  in  pursuit  of  employment.  Guyon 
▼.  LewiM,  7  Wend.  96. 

336.  Evidence  rsceived  by  a  Judge  on  the 
trial  of  a  cause,  WB^prekminaty  to  the  Intloduo- 
tion  of  other  evidence,  is  noi  to  be  submitted  to 
tiw  jnry ;  it  is  the  piovinee  of  the  Judge,  and 
not  of  me  Jury;  to  pass  anon  its  sufficiency ;  ao> 
cordiuffly  where  proof  01  the  admiasions  of  an 
aUogea  partner  were  oifered  to  bo  shown^  4i 
VMU  held^  that  it  was  the  province  of  the  judge, 
and  not  of  the  Jwr,  to  psss  upoa  the  fiict, 
whether  he  was  such  partner  or  not.  .  ITarrMT. 
Wi&oth  7  Wend.  «7. 

337.  A  witneas  oamiot  he  examined  aa  to  a 
dtotinet  odHataral  ihet,  for  the  parpoae  of  im* 
peaehtng  his  testimony,  by  cctttradicting  Urn; 
Mtif-a  qosstioB  laMva.  to  snth  tet  ha  put 


and  answered,  evidence  cannot  afterwards  be 
adduced  for  the  purpose  of  contradiction^  Ibid. 

338.  A  witness  who  has  preferred  a  com- 
plaint for  fdony,  and  who,  on  the  prisoner  being 
orousfat  befovD  the  maffistrate,  was  examinee^ 
and  his  examination  redu&ed  to  writing,  is  not 
bound,  when  testifying  on  the  trial,  to  answer  as 
fo  the  evidence  given  by  him  on  milking  his 
complaint,  and  on  his  examidation  before  the 
magistrate.  JBelUager  r*  The  Peapk^  8  Wend. 
^95. 

339.  An  examination  of  -a  witness,  tal^en  be- 
fore a  magistrate,  on  a  prisoner's  being  brought 
before  htm,  is  not  adxmssible  in  evidence,  until 
duly  proved  by  competent  testimony  ihat  it  i^ 
the  same  as  wheii  sworn  to.'    Ibid, 

340.  A  witness  is  n^t  hound  to  answer  as  to 
how  he  testified  6n  a  former  trial  relative  to  the 
Snattero  in  question,  if  he  objects  to  the  Inquiry. 
michell  V.  Hifunan^  8  Wend.  667. 

341.  A  defendant,  who  has  procured  the  tes- 
timony of  a  witness  residing  abroad  to  be 
taken  under  a  commissiott,  is  not  bound  on  the 
trial  of  causs,  upon  the  reduitttion  of  the  plain- 
tiff, to  call  ^e  witness  wlio  is  then  in  Courts 
and  examine  hinhma  voce,  but  may  read  his  de- 
position as  taken  under  the  commission;  the 
plaintiff,  hoWever,  nlay  have  the  witness  sworn 
and«  examined,  aUhongh  he  oftiitted  to  join  ik 
the  comouision.  Phmixr.  BaUwiih  U  Wend; 
62. 

348.  Where  a  Witness,  in  advance  Of  a  ques- 
tion put  to  him  by'  the  party  who  calls  htm, 
statss  a  fact  requirinar  explanation,  the  Court 
before  whotn  the  trial  is  tiad  may,  in  its  di»> 
oration,  permit  4he  party  to  exaiteine  into  the 
grounds  of  the  statement  of  the  witness.  Bake^ 
man  v.  Aow,  14  Wen^.  106.' 

343.  Proof  that  a  witness  is  a  public  prosti- 
tute is  inadmissible  for  the  purpose  of  impeach- 
ing her.    Ibid. 

344.  Whether  -(he  provision  of  the  statute 
that  a  physician  or  surgeon  shall  not  be  allowed 
to  disclose  information  acquired  in  attending  a 
patient  in  a  .professional  character,  which  intop- 
mation  was  necessary  to  enable  the  physicisn 
or  surgeon  to  prescrilie  or  act  for  the  patient.  Is 
the  privilege  of  the  witness  or  of  the  party,  and 
whether  testimonv  Ihus  given  can  be  rejected 
by  the  Court  unless  objected  to  by  the  party  I 
(ituBre.    Johmm  r^JoknUm^  14  Wend.  637. 

346.  Where  a  peraon  called  to  prove  t^e  te»> 
timony  of  a  deceased  witness,  given  on  a  formefr 
trial,  produces  in  Court  minutes  of  such  testi- 
mony taken  by  him  at  the  time,  and  states  that 
he  intended  to  take  down  the  Words  of  the  wit- 
ness, and  all  that  he  deemed  material,  but  could 
not  say  that  he  had  tdcen  his  precise  Words  or 
every  word  of  the  testimony ;  and  that  he  could 
not  swear  to  the  testimony,  except  from  his 
minutes;  tl  lodi  Ae/di,  that  such  evidence  wss 
admissible  to  prove  the  testimony  of  the  d^ 
ceased  vritness.  dark  tr*  Force,  18  Wend. 
133. 

346b  A  witness  may  be  reexamined  by  the 
party  calKiu^  Mm,  even  after  a  eroas-exammfr> 
tkm,  aa  welilbr  the  introduction  of  matter  new  in 
itself  as  for  the  purpose  of  explaining  the  e»> 
pfesaiona  or  the  metivea  of  the  witaeas,  where 
tha  oaiasion  to  axaraina  hha  aa  to  such  ne^ 
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matter,  when  ftitt  called,  aroae  from  inadteru 
ence  or  other  -  cause,  to  be  approred  hy  the 
Court.    Ibid, 

347.  Where  the  teatimony  of  a  witneea  is 
impeached,  his  esamiaation,  taken  by  a  raagis- 
Irate  on  the  institotion  of  a  proaecvtioii  ror  a 
criminal  offsnee  agaiost  another  person,  may  be 
read  in  cTidence  to  support  his  testimony ;  it 
may  also  be  rbad  to  inTaiidate  the  testimony  of 
the  magistrate,  in  the  account  given  by  him  of 
the  facts  testified  to  by  tiie  witness  on  such  ex- 
smination.  The  PeopH  ▼»  JbAto  Moortj  15  Wend^ 
419. 

348.  An  examination  of 'a  witness,  sworn  to 
hame  been  tak^n  pursuant  to  the  statnterwill  be 
presumed  to  hare  been  read  to  or  by  the  wit- 
ness before  it  was  signed  by  him,  although  the 
magistrate  does  not  recollect  that  it  was  so  read ; 
the  examination  of  a  prisoner  must  be  proved 
to  have  been  read.    ifnd.  « 

349.  A  party  ptay  impeach  a  witness,  al- 
though he  has  cross-examined  him,  unless  on 
such  cross-examinatton  he  h^  attempted  to 
establish  a  mstter  wholly  disconnected  with  the 
direct  examination ;  as  to^uch  matter,  he  makes 
him  his  own  witness,  and  cannot  subsequently 
discredit  him.    lUd, 

360.  Where  a  witnesa,  after  leaving  the  stand, 
declares  that  what  he  has  testified  to  was  a 
fabrication,  such  declaration  may  bejriven  in 
evidence  to  impeach  his  credibilitv.    TomI. 

351.  A  witness  cannot  be  aaked,  it  seenit, 
whether  ftom  his  personal  knowledge  of  an  im- 
peached witness,  ne  would  believe  him  under 
oath.  The  true  rule  is,  to  inquire  of  the  impeach- 
ing witness  his  means  of  knowing  the  general 
charactet*  of  the  witness  impeached,  and  whether 
from  such  knowledge  he  would  believe  him 
under  his  oath.  Fulton  Bomk  t«  Bentdid^  1 
Hall,  480. 

353.  If  a  wittaess*s  character  is  declaiedby 
an  impeaching  witness  to  be  bad  firom  some 
particular  cause,  an  inquiry  may  be  made,  it 
seemM^  into  the  origin  of  that  opinion,  for  the 
purpose  of  enabling  the  jury  to  eattmate  it  pro- 
perly.   Ibid* 

353.-  If  evidence,  competent  at  the  tune  it  is 
offered,  be*  oljjected  to,  mid  the  objection  over- 
ruled, become  tticompetent  by  subsequent  proof, 
the  objection  must  be  renev;ed^  or  the  party 
making  it  will  bo  deemed  to  have  waived  his 
right  of  excepting.  -Mi^ell  v.  Boubiom  and 
Stiekney,  9  Hall,  351. 

XVn#  When  a  witneat  u  incompetent  on  M« 
ground  of  iniereett  (a)  When  a  witnee^e  it^ 
tercet  ufiil  be  et/^ffieicni  to  exclude  hie  teetimonjf. 

354.  In  ejectment,  one  who  has  delivered  pos- 
aession  of  the  premis^  in  question  to  the  de- 
fendant, upon  ms  parol  agreemeni  to  purchase, 
must  he  a  witness.  Jaekaon  v.  SlaMouee^  1 
Cow.  199. 

355.  In  ejectment  for  land  conveyed  ex- 
pressly in  trust,  to  support  an  infant  child,  ^e 
motlier  is  not  a  competent  witness  in  behalf  of 
the  child ;  for  the  trust  estate  may  be  applied 
by  the  parenu  in.support  of  the  child.  Jaekeon 
▼.  OadufcU^  I  Cow.  G99. 

356.  Where  a  witness  is  called,  and.  on  ob- 
jection to  his  ei»q»etenisy,  is  put  on  ttis  totr 


#Ar«,  and  answers  generslly  that  he  is  mtemU 
ed,  he  should  be  rejected.  If  tlw  party  calling 
him  wishes  ^  ahow  ihe  nature  of  the  iatsfest, 
ss  thAt  it  is  ideal,  or  such  as  will  not  sxelads 
the  witness,  he  ahoikld  follow  up  the  examint- 
tion  with  partieuUr  queathms.  WH&tme  ?. 
ifiii/Aein,  3  6ow.  ^9. 

357.  A  iather  built  a  grist-mill,  snd  nsde  t 
pare!  gill  of  it  to  bin  aoos,  who  took  nosws 
sion,  mh  sued  Ih^  owners  of  m  mill  bJow  ibr 
flowing  the  watter  back,  so  as  to  injure  •the  mill 
of  ihio  sons;  heUy  that  the  frther  was  a  eomp»> 
tent  witneaa  for  his  sons.  SUlee y, Eeektr^l 
Cow.  966.  • 

358.  HeU  also,  that  the  miHer  who  attended 
the  son's  grist  mill,' and  received  half  the  toU  ^ 
as  a  tsoBipenaation,  was  a  competent  witnssi  ibr  * 
them,    ibid, 

^59.  A  witness  is  never  holden  ineompeteiit 
merely  on  the  gnmnd  that  the  hcX  he  is  odled 
to  prove  ia  of  such  a  nature  that  he  cannot  be 
convicted  of  peijnry,  should  he  swesr  ftlsely. 
The  People  v.  Fergueon,  8  Cow.  109. 

360.  A  third  person  liable  to  contribute  to  i 
d^ndant  to#arda  the  amount  of  the  plaintiff*! 
reoovery,  is  not  a  competent  witness  for  the 
defendant;  but  the  defendant  may  release  hin, 
and  thua  make  him-  competent.  Bmmm  r. 
Xevcij  9  Cow.  198. 

361.  A  release  to  one  liable  to  contribute  to 
the  recovery  against  a  defendant  must,  in  order 
to  make  him  a  competent  witness  far  the  de* 
fendant,  be  directly  rrom  the  defendant  faiaiBelf 
to  whom  the  witness  is  liable.  It  is  not  etifi- 
cient  that  it  be  fnom  Ida  eo-defendant,  who  ii 
surety  for  the  defendant  for  the  demand  in  qaee- 
tion ;  for  the  witness-  is  not  liable  to  sn  aetioB 
at  the  suit  of  the  surety.  There  is  no  pririty 
between  them*  Thus,  where  the  action  was  os 
a  limit  bond  affainst  one  of  two  defendants  sod 
the  surety  of  ue  one«  for  his  escape  from  the 
00.  to.  issued  on  a  judgment  agaiqst  him  tnd 
his  parmer;  heU  that  his  co^efendani,  the 
partoer  was  not  releasable  \ff  the  surety  la  the 
oond,  from  liability  to  contribute  to  the  prinei* 
pal  in  the  bond.    Ibid, 

369.  Where,  on  a  trial  of  a  cause  in  aatumpdt 
on  a  promissoiy  note  againat  aeveial  deftadantii 
the  jury  were  inatnlcled  to  paaa  upon  the  lis* 
bility  of  one  of  the  defendants,  and  a  verdict 
waa  rendered  in  hia  favour,  he  ia  notacompe* 
tent  witness  in  lavDor  of  his  oo^defiandants*  Ont* 
woU  V.  Sedgwick,  1  Wend.  196. 

363.  The  wife  of  th%  special  bail  ii  an  in- 
competent witness  for  a  defendtat.  But  ihe 
defendant  may  avail  himself  of  audi  testimooj 
l^  substituting  and  Juatifyihg  new  bail  on  tin 
trial.    Leggott  v.  B<id,  3  Wend«  376. 

364.  A  debtor,  whose  title  to  lands  aeqmiwi 
under  a  judgnoent  and  execution  against  himii 
sought  to  be  recovered  by  a  purchaser,  is  not  a 
competent  witness  for  such  purchaser*  Joekt^ 
V.  Peek,  4  W^d.  900. 

365i  A  party  to  a  biU  of  exchange  di«sounted 
b^  a  bank,  who  has  ^aid  in  the  amount  oi  the 
bill  as  a  deposit,  and .  indemnified  the  beeh 
against  the  costs  of  a  suit  prosscuied  in  its 
name  agmnst  the  acceptor,  is  not  a  oompeteot 
witneaa,  although  he  has  released  to  the  benk 
all  interest  in  the  sobjeeiHiintcer  of  liie  suit,aM 
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tihii  bank  has  released  him  from  his  engagement 
to  indemnify.  Ontario  Bank  v.  Worihington^  12 
Wend.  493. 

3G6.  Where,  in  a  suit  on  contract  against  two 
defendants,  one  of  them-  dies  after  the  eom- 
meneement  of  the  sait,  the  son  of  the  party 
dying  is  not  a  competent  witness,  aUhoueb  the 
death  be  not  suggested  on  the  record,  Supard 
T.  Ward^  8  Wend.  513. 

(b)  When  the  witness  tviJlnot  be  excluded. 

.  3fi7.  Where  a  note  was  made  by  a  corpora- 
tion pajTable  to  J.  H.  or  order,  who  as  agent 
endorsed  it  to  M. ;  and  one  W.  H.  agreed  with 
M.,.that  if  he  would  endorse  to  R.,  he  (W.  H.) 
Woiild,^  on  receiving  certain  glfiss  of  the  maker^ 
deliver  the  same  to  M;  to  hcud  as  an  indemnity 
for  his  (M.*s)  endorsement,  and  M«  endorsed 
aecordingly,  and  the  note  was  protested;  and 
K.  leeovered  of  M.  as  endorser  in  a  suit  by  M. 
against  W.  H.  upon  the  guarantee ;  held^^  that 
J,  H.t  not  beittff  liable  as  endorser,  was  a  com- 
petent witness  for  the  plaintiff;  but  if  J..  H.  had 
peen  liable  as  endorser,  be  would  not  be  a  com- 
petent witness.  H.  would  not,  in  such  ease. 
Be  indifferent  between  M.  and  W.  H.,  as  being 
liable  to  one  of  them  at  all  events,  iljfion  the 
ground  that  W.  H.,  being  a  surety,  might  be- 
entitled  to  stand,  in  the  place  of  M.  onf  paying 
the  debt)  for  W;  H.  would  be  liable  only  upon 
the  condition- of  first  receiving  the  glass  as  a 
fund  for  the  payment,  which  Would  bar  a  reco- 
very by  him  a^nst  J.  H.  Mrit  v.  Jffieks^  I 
Cow.  613. 

3G8.  The  grantor  in  a  -qtit-claim  deed  is  a 
competent  witness  for  the  grantee,  in  ejectment 
brooght  by-  the  latter  for  the  land  conveyed. 
Jaekstm  v.  ffubklti  I  Cow.  613. 

36^  A  partjT  charged  as  combining  with 
others  in  a  frau<C  against  which  relief  is  sought^ 
and  whoi,  therefore«.  is  made  a  defendant,  but 
against  whom  no  particular  relief  is  prayed, 
may,  though  liable  tor  costs,  b»a<witness  for  his 
co-defendants.  HTDonaldY,  NeiUon^  2  Cow.  139. 

870.  He  comes  within  the  exception  to  the 

freneral  rule,  excluding  a  witnesion  account  of 
nterest,  viz.  that  where  the  interest  is  contin- 
gent or  uncertatft,  the  witness  is  nevertheless 
competent,  and  the  objeetion  shall  be  confined 
t«  bis  credibility.    Ibid, 

371.  In  ejectment  by  the  heir  at  law  against 
a  devisee,  a  co-devisee^  and  tenant  in  common 
-with  the  defendant,  not  in  actual  possession,  may 
be  a  witness  for  the  defendant.  Jackson  v*  nA- 
son,  6  Cow.  248. 

372.  And  this,  especially,  if  he  say  on  his 
voir  dire  that  he  does  not  know  that  he  is  in- 
terested.   Ibid, 

373.  In  trespass  quart  elausum  f regit  against 
one,  other  faespassers  on  the  heus  in  quo,  ^r 
In  other  places  the  title  to  which  depends  on 
the  aame  question  as  that  to  the  heus  in  quo, 
naay  be  witnesses  for  the  defendant;  for  the 
verdict  will  not  be  evidence  for  or  against  ihem. 
Gould  V.  Jones,  6  Cow.  369. 

374.  Where  a  witness  is  interested  Against 
the  pyty  calting  him,  he  is  competent.  Hard 
T.  frest,  7  Cow.  768. 

376.  The  widow  of  a  grantor  cf  land  with 
wnraatyvhe  haviBg4M  inselvcntyi»an  admie> 
You  m.  41 


sible  witness  in  support  of  the  title  of  the 
grantee,  on  being  released  by  him,  and  without 
her  releasing  her  interests  in  her  husband's  pe> 
sonal  estate.  Jackson,  ex  dem.  Howell,  v.  Delan' 
eey,  4  Cow.  427. 

376.  The  ^ntor  in  a  quit-claim  deed  is  a 
competent  witness  in  support  of  the  grantee's 
title.    Ilfid, 

377.  The  inhabitants  of  Lloyd's  Neck  claimed, 
by  prescription,  an  exchisive  right  of  fishing 
for  oysters  opposite  their  respective  farms  in 
an  arm  of  the. sea.  In  an  action  of  trespass  by 
one  of  them,  for  a  violation  of  this  claim*  an- 
other interested  as  a  remainder-man  in  a  farm 
adjoining  the  heus  in  quo  at  Uoyd*»  Neck,  was 
offered  as  a  witness  for  the  plaintiff;  held,  that 
iie  was  admissible.    Gould  v.  James,  6  Cow.  369. 

378.  The  inhabitants  of  H.  claim rd  that  the 
locus  in  quo  was  a  free  fishery  for  them.  The 
defendant,  however,  an  inhabitant  of  H.,  justi- 
fied by  plea  on  the  ground  that,  it  was  a  free 
fishery  for  aU  the  citizens  of  this  state ;  held,  that 
the  other  inhabitants  of  H.  were  competent 
witnesses ;  and  that,  too,  though  they*  had  fished 
at  Uoyd^s  Neck,  and  were  liable  to  an  action 
if  the  plaintiff  should  succeed  in  establishing 
his  right.    Ibid, 

379.  These  witnesses  had  an  interest  in  the 
question  merely,  not  in  the  event  of  the  cause. 
Ibid, 

380.  A  commoner  cannot  be  a  witness  to  sup- 
port the^ right  of  his  fellow  commoner ;  but  one 
may  be  a  witness  to  support  a  right  by  prescrip- 
tion, in  respect  to  another's  es&te,  thouprh  the 
witness  claim  lo  prescribe,  in  respect  to  his  own 
estate,  upon  the  same  facts  lie  is  called  to  estab- 
lish.   Ibid.  ' 

'  381.  A  citizen  ol*  thi^  state  is  a  competent 
witness  to  establish  a  public  right  of  fishery  in 
all  the  citizeos  of  this  state.    Ibid. 

382.  An  inhabitant  of  a  particular  place 
cannot  be  a  witness  to  prove  a  prescriptive 
right  common  to  all  the  inhabitants  of  that 
place.    Ibid. 

393.  It  is  no  objection  to  the  competency  of 
a  witness,  in  an  action  by  a  moneyed  institution, 
that  a  few  days  before  the  trial  he  had  sold  out 
his  stock,  although  he  stated  that  he  supposed 
he  could  purchase  it  back  if  he  chose ;  he  tes- 
tifying that  the  tn^nsfer  by  him  was  without 
any  agreement,-^! ther  -e^c press  or  implied,  that 
Uie  stock  should  be  reconveyed.  Ulictt  Insu- 
rance Company  v.  Caldwell,  3  Wend.  396. 

384.  A  person  having  no  fixed  legal  interest 
in  the  evem  of  a  cause  is  a  competent  witness, 
although  he  declares  himself  bound  in  honour 
t6  share  in  the  loss  which  may  be  incurred  by 
this  pnrty  calling  him.  Moore  v.  Hitchcock^  4 
Wend.  292.  8.  P.  PrUst  v.  fHU,  3  Wend.  386. 
WaUon  V.  Smith,  13  Weiid.  61. 

386.  A  promise  of  an  order,  for  the  amount 
in  controversy  when  recovered,  made  to  a  wit- 
ness, nviU'not  render  him  incompetent.  Ten 
Eyek  v.  Bill,  6  Wend.  65. 

386.  Aft  attorney  prosecuting  a  suit  in  the 
name  of  plaintiffs  residing  abroad,  though  for  the 
benefit  of  a  resident  here,  not  being  indemnified 
against  his  liability  to  the  defendant  for  costs, 
is  not  a  competent  witness*.  Jones  v.  Savage,  6 
Wcnd^GSB* 
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387.  A  Unani  by  the  couriay  is  a  ccmpctent 
M'itaesB  for  the  plaintiff,  in  an  action  of  eject- 
ment by  the  heir  at  law.  Jackntn  v.  Brooka^  8 
"VVend.  427. 

388.  Where  a  promise  is  made  to  the  aaaignee 
of  a  chose  in  action,  «uch  assignee  is  a  compe- 
tent Vk  itncss  to  prove  the  making  of  the  promise, 
if  before  the  trial  of  the  action,  although  com- 
menced by  his  direction^  he  pprts  with  hi» 
interest  by  assi^rmaent  to  a  third  person;  and 
it  is  no  olyection  to  such  action,  Uiat  it  is 
brought  in  the  name  of  the  last  assignee^  and 
not  of  the  person  to  whom  the  promise  was 
made.  Smtider  v.  Fan  Menstelaer^  9  Wend.  893. 

389.  The  liability  of  such  first  assignee  for 
the  defendant's  costs  of  the  action,  in  case  of  a 
verdict  for  the  defendant,  is  too  remote  and  con- 
tingent to  exclude  him  as  a  witness  on  the 
ground  of  interest.    Ibid, 

390.  Where  a  person  who  is  a  material  wit- 
ness for  another  subsequently  becomes  th# 
surety  of  such  other,  and  thus  interested  in  the 
transaction  and  incompetent  to  testify,  his  com- 
petency may  be  restored  by  the  party  who  has 
an  interest  in  his  testimony  depositing  in  his 
bands  a  sum  of.  money  sufficient  to  indemnify 
him,  and  by  the  surety  releasing  the  party  from 
all  claims  on  account  of  his  suretiship.  Jibn^ 
ehesi^  Iron  Mdnufaeiuring  Company  v.  Sweeny^ 

10  Wend.  163. 

391.  Ertd^noe  (hat  accreditor  took  tecurtty,  from  a 
material  witnew  of  his  debtor  with  the  view  of  ex- 
cluding hiM  testimony,  is  admissible  to  rebut  the  ob- 
jection to  the  competency  of  the  witness.    Jhid, 

391  ^  Where  two  attorneys  transact  business  to- 
gether aa  partners,  and  a  suit  ia  brought  in  the  name 
of  one  of  tpem  against  a  client  for  the  recovery  of  the 
taxable  costs  of  a  suit  prosecutsd  in  the  name- of  the 
plaintiff  alone  as  the  attorney  on  record,  the  plaintiff's 
partner  is  a  competent  witoeaa  for  hirri,  on  the  record, 
after  a  release  by  the  witness  of  all  his  interest  in  the 
coets  in  question.     Ward  v.  Lee,  13  Wend.  41. 

392.  In  a  suit  against  the  corporation  of  a  ci^*  the 
mayor  is  a  competent  witness  for  the  defendants, 
although  named  m  the  suit  as  a  constituent  member 
of  the  corporation.  •  Van  Warmer  v.  Oorfiora^iofi  qf 
Jitany,  15  Wead.  262. 

393.  The  necesaity  which  authonMs  the  callmg 
of  an  interested  witness  must  be  Kenoral  in  iti  lia- 
tnre,  embracing  a  large  and  definite  class  of  cases, 
and  such  as  arises  in  the  natural  and  uaual  course 
of  human  affairs.  A,  teller  in  a  bank  eonies  within 
the  rule,  and  is  a  competent  witness  for  .the  bank, 
although  be  has  given  a  bond  with  sureties  for  the 
^mrect  dischasge  of  hie  duties.  XMkd  SiaJUe  Bank 
V.  SfeamM,  16  Wend.  314. 

394.  The  mortgagor  of  a  vessel  is  a  eompe- 
tent  witness  for  ute  mortgagee,  who  is  sued  as 
-otimcr,  to  show  the  nature  of  the  transfer,  and 
to  prove  that  a  conveyance,  apparently  absolute, 
was  in  fact  conditioaak  His  interest  in  the 
suits  is  balanced*  and  as  the  mortgaged,  if  liable 
at  all,  is  liable  either  as  o^ner,  or  as  mortgagee 
in  po8ie$sian,  the  mortgagor  would  not  be 
responsible  to  him  for  ca£i  it  being-  the  duty 
of  the  mortgagee,  under'  sucA  dreamataneea^  to 
pay  for  the  ny>air9  in  the  first  inatance  without 
suit.    Ming  ▼.  Franklin^  3  Hall,  1 . 

395.  One  who  borrows  money  as  the  assumed 
agent  of  another,  drawing  a  bill  upon  his  pre* 
tended  principal  foi  the  amount,  which  i^  pr(^ 
tested  for  nonaoceptance,  is  not  a  competent 
witness  for  the  lender,  ia  an  action  by  him 
against  such  principal  for  the  money  lent. 
SUroM  V.  Morris  8  Cow.  60. 

396.  The  principal  is  liable^  if  spah  money 


came  to  his  nae,  and  he  recognise  the  loan  br 
telling  tlie  agent  he  will  pay  it;  Uiough  borrowed* 
in  the  first  instance,  without  his  authority.   Ibid. 

397.  An  agent  contracting  to  buy  goods  lor 
his  principal  is  a  competent  witness  for  the 
principal,  in  an. action  against  the  vendor,  for 
the  nondelivery  of  the  goods,  though  he  did 
not  disclose  his  agency  at  the  time.  SewaU  v. 
Fiich^  8  Cow.  215. 

(d)  Beka$e  (f  a  utiinmU  HMHiy, 

398.  The  Court  of  Common  Pleas,  on  men 
tion,  at  the  trial  ai^  bound  to  discharge  a  ^euiety 
for  the  prosecution  of  an  appeal,  and  substiinte 
other  competent  secup^y  so  that  the  first  may 
be  a  witness  for  the  appellant.  Thmipkint  v. 
Curtis^  3  Cow.  251. 

399.  One  who  has  transferred  a  check  or  nois 
is  an  incompetent  witness  lor  the  holder  in  an 
a<^oii  upon  it,  on  the  ground  that  he  impliedly 
warrants  his  title  and  the  genuineness  of  the 
paper ;  but  if  he  be  discha'r^  from  his  debts, 
under  the  insolvent  act,  subsequent  to  the  trans- 
fert  this  renders  him  competent*  Murray  r. 
/udoA,  6  Cow.  484. 

400.  Where  two  persons  are  jointly  Uable  to 
the  payment  of  a  sum  of  money,  a  release  by 
oae  to. the  other  renders  the  party  released  a 
competent  witness  for  the  releasor,  in  a  suit 
against  him  slope  by  the  creditor.  Bagky  t. 
OtiHfm^  2  Wend.  527. 

401.  Where,  on  the  examinatioa  of  a  witness 
in  chiefs  it  is  discovered  that  he  is  inieroMUd  in 
the  event  of  the  cause,  his  interest  may  be  r&* 
moved  by  a  reJeaatt  a^fter  which  he  may  be  re- 
examined.    Tallmim  v.  Duteker^  7  W^.  180. 

402.  The  ^ntor  of  the  plaintiff*,  in  an  actioa 
of  ejectment,  is  a  competent  vritness  for  the  plain- 
tiff when  duly  released,  although  the  deed  eze> 
cuted  by  him  may  be  void{on&r  the 'statute  to 
prevent  champerty  and  maintenance)  as  to  thiid 
panons.   Fan  Soeaen , v.  Benkam^  15  Wend*  164. 

(e)  DrfauU  ^J  tviHieu* 

403.-  A  witness  duly  subprnnaed  to  -attend  a 
circuit  is  bound  to  make  extraordinary  efforts  to 
ob^  the  writ ;  nothinff  but  extreme  poverty  and 
utter  inability  to  attendtor  sickness  of  himi^lf  or 
family,  conclusively  proved,  will  excuse  his  non- 
attendance.  7'A«/'«<^ev.J9avfS,15Wend.602. 

404.  Unless  the  contempt  is  purged,  the  wit- 
ness will  be  fined  not  only  the  eosta  of  the  at- 
tachment, hut  to  the  full  amount  of  the  costs  of 
the  circuit  incurred  by  the  parly  who  subp<B- 
need  him^  if  the  trial  waa  put  oflf  in  coIis^> 
quence  of  his  aoDatteadance.    Ibid, 

XYIII.  Credibility ,  of  vnine$ae$^  and  Aoio  ta»- 

peaehed* 

405.  A  Court  as- well  as  jury  oin^t  to  decide 
according  to  evidence^  and  neiUier  have  a  right 
to  disregard  the  testimony  of  a  witness  upon  the 
sole  ground  of -being  satisfied  that  he  is  biassed 
in  favour  of  the  party  calling  him.  Netoianff. 
Pope,  1  Cow.  109.    . 

406»  4^  seemipjg  con^ct  of  evidence  ahould 

be  scrutinized  stnctly,  to  see  if  it  is  susceptible 

of  explanation,  or  inc^able  of  being  reconciled* 

Waodeoek  v.  J^emiet.  1  Co^.  711. . 

>  407*  If  it  is  intriasical^  of  a  iiagativ«  oh»* 
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meter,  it  does  not  neeeesarily  destroy  what  is 
testified  affirmatively.    Ibid, 

408.  And  if  one  fact  is  not  wholly  incon- 
sistent with  another,  it  may  well  be  considered 
that  each  witness  has  spoken  truly.    Ibid, 

409.  Where  there  is  no  eircamstance  to  make 
«  strong  impression-  on  the  mind  of  a  witness, 
iittle  reliance  can  be  placed  on  his  recollection 
of  particular  dates  seyeral  years  before  he  testi- 
fies.   Ibid* 

410.  Bvidenee  is  inadmissible  to  support  the 
testimony  of  a  witness  by  showing  the  consist- 
ency between  his  former  declarations  and  his 
evidence  on-  the  trial,  unless  he  is  first  im- 
peached.   Jaikum  V.  Etx^  6  Cow.  314. 

4tl.  The  rule  is,  that  a  witness « cannot  be 
eopported  by  evidence  in  chief;  but  if  he  is  im- 
peached, it  may  be  heard  in  reply.    Ibid^ 

413.  That  one  ia  reputed  to  be  an  Irishman, 
and  has  the  accent  or  brogue  of  lin  IrishUian, 
and  is  reported  to  be  an  Irish  deserter,  va  prima 
fade  evidence  that  he  is  an  Irishman.  •  JUd. 

413.  Bad  terms  or  want  of  food  understand- 
ing between  a  witness  and  the  party  against 
whom  he  is  called  to  testify^  or  the  endorsee  of 
that  party,  is  matter  of  credk,  to  go  to  the  Jury. 
MtrrWM  V.  Law^  9  Cow.  65. 

AH,  The  testimony  of  a  witness,  who  has 
the  means  of  knowledge,  whether  a  written  in- 
strument has  been  altered  or  not,  outweiglie  the 
evidence  of  a  doten  witnesses,  who  spekK  only 
from  an  inspection  of  the  paper.  JMiiAn  v.  Mar 
lin,  1  Wend,  636. 

415.  Evidence  that  a  witness  has  been  in- 
dicted for  peijnry  and  forgery^  he  not  having 
been  tried  and  convicted,  is  inadmissible  to 
impeach  his.  credibility.  Jackaon  v.  OAom^  3 
^^end.  555. 

416.  A  party  cannot  impeach  his  own*wit- 
ness,  by  showing  him  to  be  unworthy  of  belief 
on  the  score  of  bad  character ;  but  if  he  calls  a 
witness  to  prove  a  partieular  fsct,  and  fails  in 
establishing  it  by  him,  he  may  prove  the  fkct  by 
another  witness,  or  show  that  the  account  given 
by  the  first  witness  is  incorrect.*  Lawrence  v. 
JSarker,  5  Wend.  ^01 . 

417.  Evidence  that  a  witness  has,  on  pre- 
Tions  occasions,  given  the  same  relation  of  facts 
to^  which  he  testifies  when  examined  on  the 
trial  of  a  cause,  is  admissible,  where  the  wit- 
ness is  impeached  either  by  adverse  testimony 
or  npon  crosft-examination,  or  even  upon  direct 
examination,  as  where  he  admits  that  ne  was  an 
aocomplipe  in  the  crime  of  which  he  proves 
another  to  have  been  guilty.  The  People  v.  Faney 
19  Wend.  78. 

XIX.  Evidence  in  particular  eoset,  and  tinder 
parUeular  i$»ue». 

418.  Any  thinf^  which  gees  in  discharge  of 
a  promise  is  admissible  in  evidence  under  the 
general  issue.    Edaon  v.  Weston,  7  Cow,  378. 

419.  In  an  action  of  aeeumpeit  against  two 
partners,  (under  the  statute  autnorizing  proceed- 
ings against  joint  debtors,  where  only  one  has 
been  taken  on  the  process,)  where  a  submission 
to -arbitration  under  e^al  and  an  award  were  of- 
fered in  evidence  for  the  purpose  of  disproving 
an  item  in  an  aecoont  rendered,  and  the  snbmis- 
«loD  had  been  executed  only  by  the  defendant, 


who  had  been  taken,  in  his  own  name,  and  as 
attorney  for  his  partner,  without  a  power  of  at- 
torney for  that  purpose ;  it  waa  heldj  that,  though 
parties  may  submit  a  single  item  of  a  long  ac- 
count to  arbitration,  the  award  in  question  was 
inadmissible  in  evidence,  whether  offered  di« 
rectlyor  collaterally;  since  if  admitted  at  all, 
it*  would  affect  the  rights  of  ajperson  not  a  party 
to  it,  and* to  whom  the  law  adSords  a  protection 
from  its  consequences.  3PBride  et  al,  v.  Hagan 
etal.  I  Wend.  336. 

430.  In  an  action  by  the-  assignee  of  an  in- 
solvent debtor,  in  whieh  the  plaintiff  declares 
as  assignee  for  a  cause  of  an  action  existing 
prior  to  the  assignment,  the  plaintiff  must  prove, 
on  the  trial,  the  character  in  which  he  sues, 
although  no  other  plea  than  the  jzeneral  issue  is 
interposed^    Bad  v.  Strongs  3  wend.  919. 

431.  Where  an  insurance  was  effected  upon  a 
steam  saw  milU  and  subsequentty  to  the  poll* 
cy  being  underwritten,  the  boiler^  which  was 
placed  on  the  outside  of  the  mill,  was  enclosed 
ny  a  frame  building,  and  covered  over  by  a  roof; 
it  xoaa  held^  that  evidence  of  the  opinions  of  un- 
derwriters who  had  not  seen  the  premises,  and 
had  no  particular  science  in  the  construction  of 
anch  buildings,  was  not  admissible  to  show  that 
the  risk  vras  materially  increased  by  such  addi- 
tional building ;  whether  the  risk  was  .thereby 
incre^d,  being  siniply  a  question  of  fact,  which 
the  jurors  were  as  competent  to  decide  as  the 
witnesses.  Jefferson  Insurance  Company  v.  Qh 
M«iA  7  Wend.  73,    * 

433.  Persons  of  skill  are  allowed  to  give  their 
opinions  in  evidence  only  in  cases  where,  from 
the  nature  of  the  subject,  facts  disconnected 
from  such  opinions  cannot-be  so  presented  to  a 
jury,  as  to  enable  them  to  pass  upon  the  ques- 
tion with  the  requisite  knowledge  and  judg^ 
ment.    Ibid. 

.  433.  Where  a  mason  who  had  contracted  to 
do  certain  work  for  another  in  the  building  of  a 
house  at  stipulated  prices,  the  owner  having 
agreed  to  furnish  the  necessary  materials,  quit  the 
job,  afler  having  done  part  of  the  work,  in  con- 
sequence of  the  neglect  of  the  owner  to  furnish 
the  materiiUs  in  season ;  <t  waa  held,  in  an  ac- 
tion for  the  work  done,  that  the  plaintiff  was 
confined  to  the  contract  prices,  and  could  not  give 
evidence  of  the  value  of  the  work;  it  not  appear^ 
ing  that  the  work  was  rendered  more  expensive 
to  the  plaintiff  than  was  contemplated  wnen  the 
contract  was  made,  or  than  otherwise  it  would 
have  been  in  consequence  of  the  neglect  of  the 
defendant,  or  tliat  the  t)laihtiff  was  obliged  to 
do  the  work  at  a  less  favourable  season,  or  at  an 
additional  expense.  Koon  v.  Greenman,  7  Wend. 
131. 

434.  In  dander,  where  the  charffe  \%fdtmy, 
and  the  defendant  has  neither  pleaded  or  given 
notice  of  juatijkation,  evidence  that  the  charge 
related  to  a  transaction,  in  which,  if  the  defend- 
ant was  an  actor,  it  by  no  means  followed  that 
he  was  Innocent  of  the  crime  imputed  to  him,  is 
inadmissible.    Lainc  v.  WelU,  7  Wend.  175. 

435.  So,  also,  where  there  is  no  ambiguity  in 
words  ^harffing  z  felony,  the  question  whemer 
the  plaintiff  was  guilty  of  a  felony  or  only  a 
treapaaa  in  the  transaction  alluded  to,  is  not  a 
proper  subject  of  oonsideration  for  the  joryt  o  i  • 


Hi 


EVIDENCE. 


leM  the  tranaaetioa  manifestly  shows  that  in 
relation  to  it  a  felony  eould  not  have  been  com- 
mitted.   Ibid, 

496.  In  an  action  for  mdueiioih  eTidence  of 
pn/mUt  rf  marriage  is  inadmissible ;  and  al- 
though the  Xudge  instracts  ihe  jury  not  to  con- 
sider the  damages  arising  from  the  breach  of  the 
Cmise  of  marriage,  where  such  evidence  has 
n  leoeived*  the  rerdict  will  be  set  aside. 
Gilld  Y.  Meady  7  Wend.  193. 

4d7.  The  utmost  latitude  of  inauirr  is,  that 
the  female  may  be  asked  whether  the  defendant 
paid  his  addresses  in  an  honourable  way.  Ibid, 

4S8.  Where  a  sheriff  is  sought  to.  be  charged 
for  the  aTails  of  property  sold,  and  it  is  uncer- 
tain what  the  property  did  in  fact  bring,  evidence 
on  his  part  that  the  mterest  of  the  defendant  in 
the  execution  in  the  premises  sold  was  of  little 
or  no  Talus,  is  competent  and  admissible.  Ktfery 
T.  EdgarUm^  7  Wend.  350^. 

429.  Fn  a  salt  by  a  corporation  on  a  promis- 
sory note,  if  the  general  issue  be  pleaded^  the 
plaiDtiffs  must  show  that  they  are  a  body  corpo- 
rate. WiUiatM  ^iBankrfMUhigon^  7  Wend. 
539. 

430.  In  an  action  of  eleeiment  by  the  people 
for  the  recovery  of  lands,  proof,  that  the  pre- 
mises dsimed  were  vacant  end  unocoapied  with- 
in Uie  period  necessary  to  be  shown  to  establish 
an  advoTBe  posseation  a|[ain8t  the  people,  is  prima 
facie  sufficient  to  entitle,  the  plaintiff  to  recover. 
Wendell  v.  The  People^  >8  Wend.  183. 

431.  In  an  action  of  trespass  agaiDSt  an  offi- 
cer who  justifies  undef  a  ju^tice^s  execution, 
evidence  that  the  same  officer  fraudulently 
served  the  original  process  is  not  admissible ; 
the  remedy  of  the  party  most  be  direct,  either 
by  action  for  a  false  return  or  by  writ  of  error ; 
he  cannot  collaterally  impeach  the  proceedings. 
Men  V.  JIfar/tfi,  10  Wend.  300. 

433.  Where,'  in  an  account  presented  in  a 
Ju8tice*s  Court,  as  part  of  the  plaintiff's  de- 
claration, the  defendants  are  described  as  be- 
longinff  to  a  particular  association,  e,g.  The 
Pilot  Line,  the  plaintiff  is  not  precluded  from 
proving  his  account  a^nst  the  defendants,  as 
belonging  to  an  association  known  by  the  name 
of  The  Erie  Canal  Transportation  Company, 
notwithstanding  the  misdescription  in  the  ac- 
count of  the  name  or  style  of  the  association. 
Bemon  v.  Brown  et  al.  10  Wend.  258. 

433.  In  an  action  against  a  party  who,  on  the 
adjournment  of  a  cause,  has  given  a  bond  to 
render  himself  in  execution,  or  to  pay  the  judg^ 
ment,  if  the  plaintiff  proves  that  judgment  was 
obtained,  executioir  issued  and  returned  non  eat 
ifiMfi/iM,  evidence  that  the  defendant  in  the 
execution  had  sufficient  property  to  satisfy  the 
same  is  inadmissible.  Boomer  v.  Lttine^  10 
Wend.  525. 

434.  The  alienation  of  the  land  during  the 
lifetime  of  the  husband,  and  its  value  at  the  time 
of  such  alienation,  it  aeema^  cannot  be  given  in 
evidence  on  the  trial  of  the  action  of  ejectment 
to  recover  dower,  but  must  be  shown  to  the 
commissionera  appointed  to  make  admeasure- 
ment.    Vatea  v.  Paddock^  10  Wend.  528. 

435.  Evidence  of  the  iudgment  and  execu- 
tion was  in  this  case  held  to  be  admissible, 
although   only  the  general   issue   had  beea 


pleaded,  the  plaintiff  in  his  deelsiatioB  having 
charged  the  defendant  with  turning  out  his  pro- 
perty tq  be  sold  on  execution.  Ingdk'W^Spamge^ 
10  Wend.  674. 

436.  Evidence  of  .the  value  of  the  services  of 
an  attorney,  in  getting  rid  of  an  illegal  anest,  is 
not  admissible  in  an  action  of  false  imprison- 
ment brought  for. such  arrest,  where  such  ex- 
penses are  net  specially  laid  in  the  declaxatioo. 
Strang  et  al  v.  Whitehtad^  12  Wend.  i64. 

437.  In  an  action  of  replevin  by  the  owner 
of  property  s^aed  for  a  violation  of  the  provi- 
sions of  the  statute  relative  to  the  Onondaga  salt 
worlis,  brought  against  the  officer  who  made  the 
seiaure,  the  declarations  of  a  third  party  in  pos- 
session of  the  property  at  the  time  of  the  seisure, 
although  not  the  authorized  agent  of  the  owner, 
tehdinj|r  to  show  that  he  was  removing  a  easft- 
tity  oisalt  before  it  had  been  inspeeleo  ana  the 
duties  thereon  paidf  are  admissible  in  evidence. 
Matthew  v.  Whitney,  12  Wend.  396. 

438»^  In  an  action  on  a  charter  party  to  re- 
cover the  price  agreed  upon  for  the  use  of  |he 
vessel,  the  defendant  may.  give  evidence  of 
fraudulent  representations  by  the  plaintiff,  as  to 
the  burthen  or  eapaeity.  of  the  vessel,  in  mitiga- 
tion or  satisfaction,  of  the  plaintiff V  demand. 
Jofyiaon  V.  M/n,  14  Wend.  195. 

439.  Such  evidence  does  not  infringe  the  rule 
of  law,  that  a  written  contract  cannot  be  varied 
or  enlarged  by  parol  proof,    llrid* 

440b  A  contract  in  writing  and  under  seal, 
so  executed  as  not  to  be  (binding  upon  either 
party Y  but  which  has  been  acted  upon  by  them, 
may  b^  given  in  evidence,  in  an  action  of  o*- 
eumpait  to  recover  the-  balance  of  an  account, 
for  the  purpose  «f  showing  the  terms  on  which 
one  party  made  advances,  and  the  other  per- 
fomitd  services.  Goutcmeor  et  al,  v.  Elliott  and 
tt^,  2  Hail,  211. 

441.  The  plaintiff,  by  a  contract  in  writing, 
agreed  to  ^*  make  and  complete"  for  the  defend- 
ant a  steam-engine,  which  he  warranted  ^[^nst 
''  ordinary  wear,'*  for  the  space  of  sixty  days. 
After  the  fogttie  was  delivered,  repairs  wera 
made  upon  it  by  the  plaintiff,  for  which  he 
brought  an  action  of  auuntpui.  At  the  trial  the 
defendant  set  op  an  award  in  his  defence,  and 
insisted  thai  ail  mattera  in  eontroveny  between 
himself  and  thepleintiff  had  been  submitted  to 
an  arbitrator;  The  award  was  not  arcompanied 
hj  any  itiftrntWon,  and  the  plaiAiiff  was  per- 
mitted to  cell  the  arbitralox  to  prove  that  the 
submission  did  not  embrace  the  elafms  for  which 
/Acj  action  was  brought.  JieldM  that  as  the  sub- 
mission was  by  parol,  and  as  the  award  did  not 

terms  cover  all  mattera  in  controverey  be- 


in 


twcen  the  parties,  the  evidence  of  the  arhitrator, 
to  show  what  the  matien  submitted  were,  waa 
rightfully  admitted.  Birkbock  v.  Afrrecn,  2 
Hall,  5U 


EXECUTION. 

I.  When  and  in  what  order  extfUtiima  may  be 

inued* 
n.  Fieri  fadaa  .•  (a)  What  moff  be  9old  under  a 

fieri  fadmi  (b)  Ltoff  and  aak^  and  herein 


EXECUTION. 


9S» 


ff  tk$  redemption  ff  the  lattde  eoldf  (c) 
Sheriff^*  deed ;  (d)  TUle  of  the  purchtuer 
cfproperiif  $old  under  exeetttionj  and  how 
he  may  obtain  poeteteion  /  (e)  JippHeaUon 
of  the  money, 

HI*  Cb^os  ad  aatisfaciendum, 

IV.  Serviu  and  return  of  exeetttioni. 
V.  iVhen  an  execution^  and  the  prweedinge 
under  it,  will  he  $^  a»dew 

VL  Prioriiy  if  exeguivme', 

I.  Whgn  and  in  what  order  exefiutiont  may  he 

iuued, 

I.  A9  between  the  jiaitles,  to.,  a  fieri  faeids 
relaties  to  the  teste;  otherwise  as  to  purchasers. 
Center  x.  BitUnghureij  I  Cow.  33,  S  S.  P.  34, 
note  (a).-  . 

S.  An  execution  may  be  issued  immediateljr 
on  judgment  being  perfected,  subjects  to  be  de- 
feated by  a  writ  of  efror,  ^led  in  four  days 
thereafter.  There  are  four  clear  Juridical  days, 
excluding  Sunday.  Blunt  t.  Greenwood^  1  Cow. 
15.  . 

3.  It  may  be  issued  after  the  plaintiff's  death, 
if  tested  before.  Center  y.  BUUnghurst^  \  Cow.. 
34tnote(6). 

4.  Judgment  for  the  penalty  of  a  bond  pay- 
ment by  instalments.  Execution  issues,  and  is 
returned  satisfied  for  all,  except  last  instalment 
before  it  falls  due.  More  than  a  year  after  it 
is  due,  execution  coes  for  this  without  aeire 
faeitte.  Holden  n^elT,  for  the  first  execution  iQay 
oe  coDtinued  down  on  the  roll.'  Mayor  if  Jllbany 
▼.  Everteon,  1  Cow.  36. 

5.  Execution  tested  after  the  plaintiff's  death 
may  be  amended.  Center  ▼.  Billinghuret^  1 
Cow.  33. 

6.  'Though  one  of  two  Joint  jndpnent  debtors 
4ie,  yet  execution  may  issue  against  the  sujYi- 
Yor,  or  against  his  personal  property.  TVoodr 
€oek  ▼.  Bennett  1  Cow.  711. 

7-  A  judgment  suf  vives  as  to  the  personalty. 
Ibid. 

8.  Execution  should  issue  against  both  de- 
fendants by  name,  so  as  to  cerFespbnd  with  the 
judgment*.  Ibid. 

9.  But  can  be  enforced  against  the  surriyor 
alone.    Ibid, 

10.  The  personal  estate  of  the  deceased  debtor 
is  in  such  case  dischar^d  at  law.    Ibid* 

II.  But  these  rules  m  relation  to  execution 
do  not  apply  as  to  the  reality.    Ibid, 

.19.  Against  the  real  estate,  execution  cannot 
issue  nor  be  enforced  without  a  aeire  facias 
against'  the  ^unrivor,  apd  the  heirs  or  terre- 
tenants,  &c.  of  the  deoeased,  to  show  why  the 
money  should  not  be  levied  of  their  respective 
lands,  without  mentioning  goods,    find, 

13.  If  it  issue  without  a  acire  faeiae,  it  is 
void,  and  m^y  be  set  aside,  and  an  innocent 
porchaaer  under  it  will  not.he  protected.    Ibid. 

14.  It  is  thus  Yoid,  and  a  sale  under  it  is  a 
oallity,  even  as  to  Uie  lands  of  the  surrivor. 
Ibid. 

15.  It  sMifu,  that  process  void  in  a  material 
part  cannot  be  good  as  to  the  residue.    Ibid. 

16.  The  judgment  does  not  survive  as  to  the 
iwlity.    Ibid. 

17«  It  is  a  general  .nile,  that  wheie  any  new 


person  is  to  be  better  or  worse  by  the  execution, 
there  must  be  a  aeire  facias.    Ibid. 

18.  An  execution  cannot  be  said  to  be  void- 
able merely^  unless  there  is  a  party  living  Mrho 
can  avoid  it.    Ilfid. 

19.  Where  he  is  living,  he  may  by  m,otion 
arrest  the  sale  upoji  a  voidable  execution.  Ibyi. 

20.  If  he  suffer  the  sale  to  take  place,  and  the 
land  be  sold  to  a  bona  fide  purch^aser,  the  sale 
will  be  valid,  though  the  execution  be  after- 
wards set  aside.    Ibid. 

21.  Irregularity  may  be  either  in  the  process 
itself,  or  in  the  mode  of  issuing  it.    Ibid. 

S9.  What  is  meant  by  the  process  being 
irregular  on  ite  fiaice.    Ibid. 

83.  It  does  not  mean  that  the  irregularity 
should  be' stated  in^  the  writ;  but  it  may  be  by 
reference  to  extrinsic  circumstances;  as  the 
terms  of  the  Court,  or  the  death  of  the  party. 
Ibid. 

24.  If  « -deCendaitt  die,  the  plaintiff  cannot 
have  execution  without  a  aeire  fadaSf  .even 
agaiust  the  person  or  personal  property,  unless 
the  execution.be  testea  in  the  defendant's  life- 
time.   Ibid. 

S$.  On  Judgment  beings  affirmed  in  the  Court  of 
Errors,  execution  may  issue  from  this  Court  at  nny 
time  on  filing  the  remittiturt  of  course,  and  without 
the  entry  of  any  r^le  for  tliat  purpose..  Lyon  v.  Bur^ 
tiss,  2  Cow.  610. 

26.  After  ^Ji,fa,  has  been  levied,  the  plaintiff  can- 
not withdraw  it,  and  issue  a  ea.  sa.  Cutler  v.  Culvert 
3  Cow.  30. 

26*.  A  record  fi.Ja,  cannot  issoe,  untfl  the  first 
(if  levied)  bo  rotumed/uRlem  it  be  to  a  county  other 
than  that  to  which  the  first  issued.  Dorlond  v.  Dor- 
laniL  5  Cow.  417.' 

26t*.  One  execution  beintr  issued  and  returned^ 
another  may  go  more  than  a  year  eAer  without  a  set. 
fa.     Thorp  v.  Fwoler^  6  Cow.  446. 

27.  U  teems,  that  a  second  execution  cannot  be 
issued  within  the  statute,  (1  R.  L.  4?6»  s.  24.)  on  the 
ground  that  the  defendant  has  rsraped,  unless  the 
escape  continue  till  the  time  of  its  issuing.  Sharp  v. 
Caswell  6  Cow.  65. 

28.  The  escape  must  be  such  as  will  charge  the 
sheriff.    IbifL  ^      .  . 

29.  At  any  rate,  on  so  grave  a  question,  the  plam- 
tiflT  should  );)roceea  by  tcire  facias.    Ibid. 

30.  A  second  execution  may  be  'allowed  by  the 
Court  where  the  first  was  issued,  by  mistake,  lor  an 
amount  less  than  the  judgment  The  People  v.  The 
Judges  nf  Chatauqut,  1  ^\end.  73.  • 

31.  Leare  to  issue  a  new  execution,  where 
the  first  is  lost,  afVer  levy  and  sale  of  real  estate, 
will  not  be  granted,  but  upon  notice  to  the  de- 
fendant.   Douw  V.  Burt,  1  Wend.  89. 

32.  A  plaintiff  issuing  an  execution,  and  di- 
recting an  amount  less  Uian  the  whole  aum  to 
which  he  is  entitled  to  be  levied,  cannot  subse- 
quently issue  another  execution  for  the  balancfs. 
The  People  v.  Onendaga,Common  Pleas,  3  Wend. 
331. 

33.  An  execution  cannot  issue  until  after  the 
record  of  judgment  is  filed.  Moorvin  ei  ah  y. 
Herriek,  5  Wend.  109. 

34.  In  an  action  of  debt  on  a  bond  condition- 
ed for  the  payment  of  an  snnuity,  it  is  neeee^ 
sary,  after  judgment,  to  have  a  setre  facias  to 
warrant  an  execution  for  subsequent  arrears* 
JPTcwrf  T.  Wwrf,  3  Wend.  464. 

35.  A  ^uit  will  not  be  stayed  until  the  costs 
of  a  former  suit  for  the  saftie  cause  of  aetion  be 
paid,  where  the  plaintiff  is  in  execution  for 
such  costs.    Eaton  r.  iVyekqf,  4  Wend.  803. 

36.  Where  A.,  haying  a  judgment  against  B^ 
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«et0  it  off  in  a  miit  rabseqaently  broogfat  bj  B. 
against  A.,  and  a  balance  ia  eertifira  in  hia 
favour,  for  which  he  takea  Judgment  in  the 
aecond  euit,  such  aet^off  ia  an  extinguiehment 
of  the  firet  judgment  only  po  an  amount  equal 
to  the  demand  of  B.  in  the  aecond  aaity  and  for 
the  residue  A.  may  iasue  an  execution  on  the 
firat  judgment.  Dofy  ▼.  RtauUetal,  5  Wend.  129. 

37.  An  action  mtthe  ame  Hea  againat  a  party 
who  wrongfully  and  wilfully  auea  out  an  execu- 
tion on  a  judgment  which  he  knows  to  ha:re 
been  paid  and  aatisfied,  whereby,  the  property 
of  the  defendant  is  taken  and  aold ;  and  to  aiip- 
port  the  action,  it  ia  unneceaaary  to  allege  or 
prove  aduai  malice.  Brawn  ▼•  lieUr^  7  Wend. 
301. 

38.  A  second  /•/«•  cannot  laane  until  after 
the  return  of  a  previoue  execution.  Cumpdon 
y.  Field  et  al.  3  NVend.  383. 

39.  Two  writs  of  JL  fa.  may  issue  on  the 
same  judgment  into  diferent  conntiea  at  the 
•ame  time.    Hammond  r,  3tather^'2  Cow*  466. 

IL  Fieri  fadai  t  (a)  What  may  he  eold  under  a 

fieri  faeiae. 

40.  A  chose  in  action  cannot  be  taken  in 
execution;  as  a  promisaory  note.    IngaiU  y. 

Lnyd,  i  Cow.  d40, 

41.  And  where  a  oon«taMe -recetved  a  promiaaory 

note  aa  aecuritv,  and  afterwanla  aold  it,  the  trana^o- 
tion  uxu  held  illegal.    Ibid. 

4%  The  exemption  of  certain  property  from  exo- 
cution,  bj  the  atatute,  (aeaa.  38,  ch.  227.)  ia  a  per- 


-aonal  privilege,  of  which  the  owner  alone  can  take 
advantage.    Mieklea  v.  Tou8ley,  1  Cow.  1 14. 

43.  Kj|{ht  of  tenant  by  the  courte^  initiate  aold, 
on  execution.    Schermerkom  ▼.  Mi/lar,1l  Cow.  439. 

44.  By  die  aeiain  of  the  wife  in  fee,  of  one  undi- 
vided third  part  of  certain  prcmiaea,and  the  birth-ofa 
child  alive,  the  huaband  became  tenant  by  the  cour- 
tesy initiatiB ;  then  his  interest  waa  aold  to  R  G.  on 
execution ;  then  the  whole  premiaea  were  aold  to  R. 
G.  under  the  Katute  of  partition.  On  application  by 
K.  G.  before  the  expiration  of  fifteen  months  from 
the  first  sale,  the  Court  onlcred  one-thnrd  of  the  pro- 
ceeds of  the  sale  to  bo  put  at  intereat  by  the  cksrk, 
to  be  (lispoaed  of  by  the  Court,  at  the  expiration  of 
the  fifteen  montfaa,  according  to  the  righta  of  (be 
parties  at  that  time.    J  bid, 

44*,  Lands  In  a  defendant's  possession  when  Jud^ 
ment  is  obtained  against  him,  may  be  sold  by  execu- 
tion, though-  at  the  time  of  the  sale  they  are  holdcn 
'advemety  to  him.    Jaekean  v.  Tttttle^  9  Cow.  233. 

4A,  A  naked  claim  to  be  the  owner  of  a  lot, 
unaccompanied  by  poasession,  doee  not  consti- 
tute a  right,  title,  or  interest  n^hich  can  be  aold 
by  execution ;  nor  can*  a  purchaser  under  an 
execution  avail  himself  of  a  aubaequent  title 
acquired  by  the  defendant.  Hagaman  ads. 
Jaekton,  .1  Wend.  (M)8. 

46.  The  interest  in  lands  of  a  cestui  mte  use 
may  be  sold  by  execution.  Jadapn  v.  Walker 
ttal.  4  Wend.  469. 

47.  A  rent  charge^  that  ia,  a  rent  reserved  upon 
a  lease  in  fee,  eontaining  a  clause  to  enter  and 
distrain  for  the  rent,  is  an  interest  in.hmd  which 
ia  bound  by  a  judgment,  and  may  be  aold  on 
execution  aa  real  eatate,  and  forms  a  specific 
portion  of  the  premises  on  which  it  is  char^ ; 
a  rent  seek  is  not  such  an  Intereat.  The  People 
w.  ffaskitu^  7  Wend.  463, 


48.  Lands  camiot  be  sold  on  an  etecotioa 
issued  after  the  death  of  the  defendant,  althongb 
the  execution  bears  teste  aa  of  a  day  prerioae 
to  the  death  of  the  defendant.    Jbid% 

49.  The  intereat  of  a  person  in  possession  of 
land,  under  a  aubaiating  contract  for  the  pnr- 
chase  thereof,  cannot  be  aold  on  an  execution  t 
law ;  but  in  all  other  eases  the  bare  possessioi 
of  the  defendant  in  the  execution,  although  U 
be  a  mere  tenancy  at-will  or  oA  aufiferance,  or  a 
possession  without  colejrr  of  right,  is  such  t& 
interest  as  may  be  aold  on  the  executiop.  TU' 
bot  y.  Chamberlain,  3  Paige,  219. 

(b)  Leny  apd  saie^  oMii  herein  «f  the  redtmptim 

if  the  Umde  mdJL 

50.  Whether,  on  a' sale  by  ezecution  upea  t 
senior  judgment,  a  junior  judgment  creditor 
may  redeem  so  as  to  divest  the  right  of  an  in- 
termediate mortgage  t  Quaere*  Van  Rumdeer 
V.  Mayor  of  4^>ony^  1.  Cow.  69. 

5i.  Bl  ^emble^  he  may,  but  the  point  was  not 
finally  decided^    Undi 

59.  Where  a  aale  of  landa  vraa  made,  vxA  t 
certificate  thereof  given  under  two  executions, 
oiie  of  wbich  waa  afWrwards  set  aside,  and  the 
moneys  ordered  to  be  applied  on  the  other;  not^ 
withstanding  which,  tne  afaeriff,  by  nustadce, 
made  and  recorded  a  deed  to  the  purchaser 
under  both,  but  which  had  not  beenactoailT 
delivered ;  and  he  afterwards  executed  a  deed, 
as  under  the  valid  execution,  to  the  aame  p^^ 
chaser;  upon  -motion,  upon  due  notice  to  tho 
defendant,  it  ^waa  ordered  that  the  first  deed  be 
aet  aside.    Bay  v.  GilUhnd,  1  Cow%  990. 

63.  Btit  the  Court  refused  a  rale  deelaiin; 
the  second  deed  valid,  as  this  fbllows  from  setp 
ting  aaide  the  first.    Ibid. 

64.  Where  land  is  sold  upon  a  JUfa.  pnna- 
ant  to  the  act  in  addition  to  the  act  coneenaag 
judgments  and  exeootioila,  th^  sevend  junior 
creditora,  coming  to  redeem,  do  not  take  pr^ 
fei«nce  according  to  the  thne  of  redemption,  but 
according  the  pnority  of  their  respective  liena* 
Bosekraus  v.  Hughson,  1  Cow.  498.  * 

55.  Accordingly,  where  A.  redeemed  from  the 
purchaser;  B.,  who  had  a  judgment  older  than 
A.*8,  was  afterwards  allowed  to  redeem,  apon 
paying  to  the  sheriff  the  original  purchase  mo- 
ney and  intereat,  without  alao  paying  A.*8  judg- 
ment.   Ibid. 

56.  Neither  the  defendant  nor  his  grantee 
can  redeem  lands  sold  upon  execution  pursnant 
to  the  act  in  addition  to  the  act  concerning 
judgipents  and  executions,  after  one  year  irooi 
the  time  of  aale.  Fan  Rensselaer  v.  Sherifif 
Onondaga^  1  Cow.  443.    • 

57.  Hut  within  that  time,  he  or  his  grantee 
have  the  exclusive  right  of  redemption.    IM 

58.  The  ri^ht  of  creditora  to  redeem  does  not 
attach  till  arter  the  year  hat  elapsed;  ttom 
which  time  for  three  months  they  have  the  ex- 
clusive right  of  redeemlnp.    Ibtd. 

59.,  The  defbndant  or  his  grantee  redeemittf 
is  in  no  case  bound  to  pay  more  than  the  money 
bid  at  the  original  purchase^  with  ten  per  cent 
interest.    IbTd. 

60.  An  assignee  of  a  Judgment  ia  a  judg- 
ment creditor  within  the  meaning  of  the  act, 
and  may  redeem ;  and  this  thoidgb  he  purchase 


EXECUTION. 


•9T 


the  jiidnnent  after  the  sale  of  the  land  by  Uie 
sheriff.    Ibid. 

61.  A  judgment  obtained  at  any  time  within 
fifteen  months  after  the  sale  is  a  hen,  and  enti- 
tles the  creditor  therein  to  redeem.  And  t(iough 
the  jud^ent  be  confessed  yoliuitarilv,  with  a 
stipulation  to  stay  execution  thereon  for  a  year, 
yet  this  does  not  preclude  the  creditor  therein 
from  redeeming  inunediately.    Ibid* 

69.  A  iudgment  creditor,  coming  to  the  she- 
nff  to  redeem  pursuant  to  the  act,  may  produce 
an  exemplificatipn  of  his  judgment,  or  a  certi- 
ficate thereof  from  the  clerk,  eitlier  of  which 
will  be  sufficient  evidence  to  the  sheriff  that  he 
la  entitled  to  redeem.  If  he  be  an  assignee,  it 
is  proper  that  he  should  also  eive  notice  to  the 
sheriff  of  the  assignment.    Dnd, 

63.  Where  A.  obtained  judgment  against  B. 
prior  to  April  9th,  1811;  hMi  that  the  lien 
upon  the  lands  of  d,  ceased,  as  against  a  sub- 
sequent judgment  creditor,  at  th^  expiration 
of  ten.  years  from  that  time.  Diekerton  v.  Gil- 
Hiand,  I  Cow.  481. 

64.  A  sale  under  the  judgment  as  late  as 
July  3d,  1821,  and  a  sheriff's  deed  after  the 
lapse  of  fifteen  monthSr  will  not  do  away  the 
Ilea  of  a  creditor  whose  judgment  is  interme- 
diate the  9th  April,  1811,  and  the  time  of  «de, 
unless  A.'s  lieq  has  been  kept  aliv^  by  an  exe- 
ontion  actually  issued  and  delivered  to  the  she- 
riff prior  to  the  3d  April,  1821,  (sess.  44,  ch. 
338,  s.  3.)  in  which  case  it  lies  with  him  to 
show  this  affirmatively ;  for  it  will  not  be  in- 
tended from  the  mere  circumstance  of  a  sale 
having  been  made  by  virtue  of  an  execution  on 
the  judgment,  on  the  3d  July,  1821,  or  any  day 
intermMliate  that  time  and  the  9th  prif  pre- 
ceding.   Ihid, 

65.  Whether  the  extension  of  the  lien  for 
three  months,  by  the  act  of  April  3d,  1821,  is 
to.be  computed  by  calendar  or  lunar  months! 
Quaert.    Ibid, 

66.  .Where  D.  obtained  a  judgment  against 
G.,  which  bound  all  his  lands,  and  G.  after- 
wards sold  and  conveyed  one  parcel  of  his  land 
to  P.,  and  another  paieel  to  K.,  and  then  B. 
and  P.  obtained  another  Judgment  against  G., 
which  bound  the  residue  of  his  lands,  and  then 
G.'s  lands  were  all  sold  by  execution  upon 
D»'s  judgment  in  separate .  parcels,  and  pur- 
chased by  D.  at  distinct  sums  for  each  parcel, 
and  the  parcels  sold  by  G.  to  P.  and  K.  were  set 
up  separately,  and  bid  off  by  D.  at  distinct 
sums;  held,  that  P.  and.  K.  might  respectively 
redeem  the  parcels  purchased  by  them  of  G., 
on  paying  the  sum  i>id  therefior,  Ju:.,  and  were 
not  bound,  to  pay  the  sum  bid  for  all,  or  any 
other  of  the  lands  sold  upon  the  execution ;  for 
it  is^the  same  as  if  e^cji  of  the  parcels  had  been 
sold  to  separate  purdiasers.    llid. 

67.  Held^  aiso^  Uiat  B.  and  P.  might,  as  judg- 
ment creditors,  redeem  according  to  the  extent 
of  the  lien  created  by  their  judgment,  viz.  on 
paying  the  amount  bid,  &».  for  the  lands,  exclu- 
sive of  thos^  sold  to  P«  and  K.,  but  that  they 
had  no  right  to  redeem  the  lands  sold  by  G.  to 
P.  and  KT,  because  their  judgment  was  not  a 
lien  thereon.  Yet  the  circumstance  6f  paying 
the  money  bid,  and  .taking  a  deed  therefor  of  the 


sheriff,  together  with  the  other  lands  which 
they  had  a  right  to  redeem,  would  not  vitiate 
the  deed  as  to  the  latter.    Ibid, 

^.  A  junior  judgment  creditor,  in  order  to 
redeem  the  lands  from  a  purchaser  upon  execu- 
tion, according  to  the  third  section  oi^the  act  in 
addition  to  an  act  concerning  judgments  and 
executions,  must  within  fifteen  months  from 
the  time  of  sale  pay  the  amount  bid  by  the 
purchaser,  together  with  interest  thereon,  at 
tea  per  cent,  per  annum,  from  the  time  of  the 
sale,  or  he  is  not  entitled  to  a  deed ;  nor  can 
the  sheriff  dispense  with  the  payment  of  that 
sum,  or  any  part  thereof;  and  it  he  firive  a  deed 
without  receiving  the  money,  it  will  oe  void,  for 
he  is  a  special  agent,  and  must  prove,  his  author- 
ity strictly.    iRd, 

69.  If  less  than  the  ten  per  cent,  be  paid  to 
the  sheriff,  though  the  deficiency  be  paid  to  him 
by  the  judgment  creditor  after  the  fifteen  months, 
it  will  not  vary  the  case ;  for  the  payment  of  the 
money  at  ten  per  cent,  within  the  fifteen  months 
is  &  condition  precedent;  nor  does  it  make  any 
difference,  that  both  the  sheriff  and  the  creditor 
suftpose  seven  per  cent,  to  be  enough^  by  reason 
whereof  payment  is  made  at  that  rate  within  the 
fifteen  months,  and  after  that  time,  suid  after  the 
deed  is  given,  on  discovering  the  mistake,  the 
deficiency  is  inunediately  paid.  -  Ibid, 

70.  It  M  a  mistake  of  the  law,  against  which 
the.  Court  cannot  relieve.    J  bid, 

71.  Whether  they  would  relieve  had  it  been 
a  mere  mistake  of  fact,  as  a  misaddition  1  Qutere. 
Ibid. 

72.  It  seems  they  would.    Ibid, 

73.  Whether  the  fifteen  months  allowed  by 
the  statute  to  a  junior  judgment  creditor,  for 
redeemiofff  are  to  be  computed  as  kinar-or  calen- 
dar months  ?     Qumre.    ibid, 

74.  l*he  orders  of  this  Court  on  summary 
application  are  not  res  judicata  /  but,  on  motion,  it 
is  their  duty  to  direct  and  control  their  officers  in 
their  official  acts;  and  accordingly  where  one  has 
purchased  lands  upon  execution,  which  are  not 
redeemed  within  fiheen  months,  they  will,  by  a 
rule,  order  the  sheriff  to  give  him  a  deed  of  coti- 
veyance.    Ibid.  * 

75.  But  they  will  not  make  any  order  touch- 
ing a  deed  of  the  same  lands  from  the  sheriff  to 
another,  given  under  pretence  that  he  had  re- 
deemed as  a  junior  judgment  creditor ;  whereas, 
in  f^ct,  he  had  not  r^eemed,  but  had  merely 
attempted  to  redeem ;  for  the  deed  being  void 
of  itself,  an  order  is  unnecessary,  and  a  rule 
directing  the  sheriff  to  convey  to  the  pnr- 
chaser  answers  him  every  requisite  purpose. 
Ibid, 

76.  Form  of  this  role.    Ibid, 

77.  The  act  in  addition  to  Uie  act  concerning 
judgments  and  executions  is  a  remedial  sta- 
tute, and  should  be  so  construed  as  to  suppress 
the  mischief  intended  thereby  to  be  avoided, 
and  advance  the  remedy  proposed.  Van  Bens' 
selaer  v.  Sheriff  cf  Albany^  1  Cow.  501. 

78.  It  was  intended  for  the  benefit  of  the 
debtor,  by  preventing  a.  sacrifice  of  his  real 
property;  and  of  the  junior  judgment  creditor, 
by  giving  him  a  chance  to  redeem  the  land  sold 
upon  a  senior  judgment.    Ibid. 
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79.  If  a  junior  judgment  creditor  become  a 
purchaser  of  real  estate  on  execution,  he  must 
Did  the  amount  of  the  execution  and  bis  own 
lien,  if  he  mean  to  sectire  himself  out  of* the 
property  sold.    Ibid. 

80.  On  a  sale  by  execution  of  real  estate 
bound  by  a  mortgage  younger  than  the  judg- 
ment upon  which  the  estate  ts  sold,  if  the  mort^ 
gagee  mean  to  save  himself,  he  must  bid  to  the 
amount  of  his  mortgage.    Ibid. 

81.  A  mortgagee,  or  the  assi^ee  of  a  mort* 
l^agee,  as  such,  is  not  a  grantee  within  the  mean- 
ing of  the  act,  and  has  no  power  to  redeem ;  and 
vpoQ  such  sale,  a  creditor  by  judgment  younger 
than  the  mortgage  may  redeem  from  the  pui^ 
chaser,  and  ia  entilied  to  a  conyeyance,  and 
may  thus  obtain  a  preference  to  the  mortgagee, 
though  the  lien  of  the  latter  be  the  oldest ;  for 
the  creditor  redeeming  it  in  nnder  the  purchaser 
takes  all  his  rights.    Ibid, 

82.  Where  W.  had  a  Judgment,  then  L.  had 
a  mortgage,  then  V.  had  a  judgment,  all  against 
the  same  man,  and  which  were  a  lien  on'the 
same  real  estate ;  upon  a  sale  on  execution  upon 
"W.'s  judgment,  L.,  the  mortgagee,  purchased ; 
and  y.  then-  claimed  to  redeem  by  paying  the 
purchase  money  with  ten  per  cent.,  &c.,  but  L. 
gaye  notice  to  the  sheriff  not  to  convey  till  his 
mortgage  w-as  first  paid ;  held^  that  the  sheriff 
was  bound  to  convey  to  Y.  And  a  rule  for  a 
mandamua  waa  granted  to  compel  him  to  give  a 
deed.     Ibid'     ' 

83.  Form  of  this  rule,    tbid, 

84.  The  act  does  not  invert  the  order  of  liens, 
but  merely  withholds^  remedy  from  the  mort- 
gagee, which  it  grants  to  a  Judgment  creditor. 
It  violates  no  right  therefore,  and  is  not  in  this 
particular  unconstitutional ;  for  before  the  statute, 
a  sale  on  an  elder  judgment  divested  all  junior 
liens.    Ibid, 

85.  It  is'  enough  to  entitle  a  judgment  creditor 
to  redeem,  that  his  judgment  is  a  lien  when  he 
comes  to  redeem.  It  need  not  be  «( lien  at  the 
time  of  the  sale.  The  sale  does  not  divest  the 
title  of  the  debtor  till  the  fifteen  monthsVtime 
for  redeeming  has  expired;  and  a  judgment 
obtained  against  the  debtor  at  any  time  wlthm  the 
fifteen  months  usr  therefore  a  lien.    Ibid.  ^ 

86.  Where  the  debt  for  which  a  junior  judg^ 
roent  is  confessed  is  well  secured  otherwise 
than  by  the  judgment,  the  judgment  creditor 
ought  not  to  be  permitted  to  redeem  to  the  pre- 
judice of  a  mortgage  lien,  intermediate  (he 

senior  judgment  on  which  the  sale  took  place, 
and  his  own  judgment  on  which  he  seeks  to 
redeem.  But  the  proper  remedy  of  the  mort- 
gagee in  such  a  case  is  in  a  Court  of  equity ; 
and  this  Court  will,  notwithstanding,  compel 
the  sheriff  by  viandatnus  to  convey  to  such  junior 
creditor.    Ibid. 

87.  But  they  will,  on  request  of  the  counsel 
for  the  mortgagee,  make  the  rule  for  vnnandamua 
expressly,  without  prejudice  to  the  rights  of  the 
mortgagee  in  any  future  litigation.    Ibid. 

88.  A  stipulation  iiot  to  take  out  execution 
against  the  body  or  personal  property  of  the 
defendant,  in  consideration  of  his  confessing 
a  judgment,  does  not  prevent  the  judginent  ope- 
rating as  a  lien  upon  his  real  estate.    Ibid. 


89.  The  particular  cause  may,  theiefcre,  be 
shown  in  evidence,  as  that  theji.fa.  issued  after 
a  year  and  a  day,  withont  a  previous  jet.  fa, 
Wwfdeock  v.  Bennei^  1  Cow.  711. 

90.  An  execution,  issuing  after  a  year  and 
a  day  without  a  pilous  «et./a.,  being  effotteota 
and  widabh  merely,  not  vM^  a  sale  under  it 
would  be  yahdf  though  it  be  afterwards  set 
aside.    Ibid. 

91.  And  the  party  aggrieved  must  take  his 
remedy  against  tae  party  at  whose  suit  thefi.f(u 
iasvted.    Ibid* 

9S.  The  statute  (1  R.  L.  504,  s.  II.)  which 
gives  rcinedy  to  a  purchaser  under  an  irregulsr 
execution,  or  for  want  of  title  id  the  peiaon 
against  whom  it  issues,  is  not  in  affirmance  of 
the  common  law,  but  it  gives  a  remedy  which 
did  not  exist  previously.    Ibid. 

93.  The  purchaser  waa  already  protected  at 
common  law,  in  case  of  a  Teversal  or  setting 
aside  a  judgment  or  execution  for  error.     Ibid. 

94.  Bnt  the  word  irregularis  in  the  statute 
refers  to  void,  not  voidable  proceedings,  and  g;tves 
a  I'emedy  in  Chancery.     Ibid. 

95.  llie  fifteen  months*  redemption  from  a 
sale  on  execution  allowed  by  the  statute  are 
calendar,  not  lunar  months. .  Snyder  r.  WdrrtOj 
2  Cow.  518. 

96.  In  computing  the  lime,  the  creditor  is 
allowed  full  fltteen  months  from  the  day  of  sale. 
Ibid. 

97.  A  Judgment  ezeditor  has  no  right  to 
redeem  unde/  the  third  section  of  thi^  act  of 
April  13,  18S0,  (sess.  43,  ch.  184.)  unless  his 
judgment  be  a  lien  on  the  land  which  he  seeks 
to  redeem;    In  the  matUr  of  Hand,  3  Cow.  35. 

98.  It  cannot  be  a  lien  where  the  land  of 
the  debtor  is  sold  and  conveyed,  either  by  the 
debtor  or  by  the  sheriff,  before  the  judgment 
of  the  creditor  claiming  to  redeem  is  docketed. 
Ibid. 

99.  And  though  it  be  insisted  that  the  sale 
was-  fraudulent  and  void  as  to  creditors,  the 
Court  will  not  try  this  question  on  motion. 
Ibid. 

100.  Land  passes  by  a  general  assignment 
under  the  insolvent  act,  and  a  creditor  whdse  judg> 
ment  agafnst  the  insolvent  i^ ^perfected  after  the 
assignment  has  no  lien,  and  therefore  cannot 
redeeifT  within  the  act.  (Sess.  43,  ch.  184,  s.  3.) 
In  ihe  matter  tf  Marshy  3.  Cow.  69. 

101.  A  deputy  sheriff  who  is  plaintiff  in,  or 
assignee  of  a  judgment,  may  purchase  under  an 
execution'  thereon  directed  to  his  priilcipaL 
Jackson  y.  CoHin^^  3  Cow.  89. 

103.  A  sheriff  who  advertises  for  sale  on  but 
one  execution  cannot  sell  under  that  and  another 
execution,  coming  subsequently  to  his  hands, 
by  virtue  of  the  same  aavertiaetnent.  In  ike 
maifer  ijf  Maa^aft,  3  Cow.  334. 

103.  On  a  safe  of  lands,  the  whole  purchase 
money  should  be  inserted  in  the  certificate  of 
sale,    /ii'rf." 

104.  A  judgment  debtor  holding  a  deed  of 
lands  is  seised  as  to  his  creditor,  though  his 
deed  be  not  recorded  pursuant  to  the  statute. 
Hence,  a  conveyance  or  mortgage  bona  fide 
by  him,  intermediate  the  judgment  and  a  sale 
on  a  /.  /a.,  will  not  defeat  the  latter  sde,  for 
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tUi  lelntet  lo  tiie  time  of  dddEetinis  flie  j 
Jadeton  v.  mru/oto,  9  Cow.  13. 

104*.  8.,  owning  i>n>perty,  jyointed  it  oat  to  a  oon- 
■tmble  as  beloofinr  one-BMi  or  it  to  B.,  againat  whom 
the  ooDitable  naa  an  execntion.  and  was  inquiring 
of  the  moperty  with  a  view  to  tae  levy.  The  con- 
stable  levied.  8.  receipted  the  property  to  the  oon- 
staMe,  and  B.'a  right  was  aflerwardi  eold  and  bid  off 
by  a  third  peieon,  6ona,/l4le.  under  the  execution.  8. 
then  sold  the  property:  ana  in  an  action  by  the  pur- 
chaeer  Ibr  the  avails,  would  have  ehown  that  fi.  had 
no  title,  inasnuch  as  he  had  not  Ailfilled  a  ceitain 
contract  on  whioh  the  one-Afth  was  to  vest  in  him. 
HM,  inasmncfa  as  notice  was  not  i^ven  of  the  con- 
tract to  the  purchaser,  he  had  a  nght  to*  purchase 
upon  the  fliith  of  8.*s  admissions,  who  snould  lie 
estoppeil,  under  the  dreuoistances,  to  deny  B.'s  in- 
terest; and  that  B.  stiould  socount  to  the  purchaser 
for  the  value  of  the  0De*Afth.  Stepheu  v.  Bnrd^  9 
Cow.  274. 

104t.  Where  several  parade  of  property  aie  sold 
under  an  execution  at  one  bid,  tfaoush  the  sale  might 
have  lieen  Aiver,  and  the  property  Brought  more  in 
separate  parcels,  yet  a  third  person,  not  a  creditor, 
has  no  right  to  object  to  the  manner  of  sale.  The 
'  title  passes  by  such  a  sale  as  to  a  stranger.    JMdL 

10a.  Where  lUleen  montlis  horn  the  day  of  sale  of 
landi  under  an  execution  expired  on  Sunday,  an 
oflbr  made  by  a  creditor  on  the  next  day  to  redeem 
(under  the  statute)  wob  kdd  to  be  too  late.  The 
Peoole  V.  LuiMer,  1  Wend.  42. 

106.  Where  a  sherii!^  nusconstraing  instiuctious 
which  he  has  received  from  a  plaintiff,  relinquishes  a 
levy  which  he  has  made  upon  goods  of  the  delTendant, 
he  may,  after  the  tetum  day  of  the  execution,  retake 
the  properly,  though  in  the-mean  time  it  has  been 
tranuerred  By  the  cbfendant  Ibr  pre-existing  debts  to 
ceitain  of  bis  creditors,  but  wiQiout  ddivering  to  them 
posicssion  of  the  goods.  The  payment  of  the  riierlff's 
bee  on  such  execution  does  ndt  render  the  relinquislH 
moot  valid,  ss  the  sherlft  had  no  right  to  disdiafge 
the  execution  vrithout'  satasfttction  or  the  judgment. 
Cotton  etaLyf.  Cai^p,  1  Wend.  366. 

107.  A  vaiisnoe  in  the  amount  of  recovery  between 
an  execution  end  the  judgment  on  which  it  issues 
will  not  affect  the  sale,  the  execution  being  amenda- 
ble as  well  after  as  befoTB  the  sale.  Jaduon  v.  IFinCfe- 
cr,  4  Wend.  462. 

108.  On  ftyreclQsure  of  premises  mortgaged  to  the 
state,  a  part  owner  of  the  premises  sold  is  entitled  to 
redeem  within  the  time  allowed-  by  the  statute,  bi 
rt  BroMtut  fVUkrd,  6  Wend.  94. 

109.  A  kmajide  purchaser  at  a  sheriff's  sale  under 
such  judgment  to  not  bound  to  so  beyond  the  tran- 
script filed  in  the  clerk's  office,  toprove  the  right  of 
the  sheriff  to  sell  the  property'.  Twtle  v.  JacKaon,  6 
Wend.  213. 

110.  A  9hoJtr»  atOi  was  set  aside  as /Wwdtf^mf, 
where  real  estate  worth  8 10,000  was  sold  to  satisfy  a 
judgment  of  KlOO,  and  where  the  premises  were  so 
situated,  that  a  portion,  which  would  probably  have 
brought  mora  than  enough  to  satisfy  the  judgment, 
could  oooveniently  have  been  sold  separately.  Grq^ 
▼.  .AMet,6  W^nd.  622. 

111.  Where  a  sheriff  had  two  executions,  on  which 
be  sold  ybur  distinct  parcels  of  land,'and  the  two  flnt 
pareels  described  in^  his  deed  brought  an  amount 
more  than  sufficient  to  satisfy  the  older  execution ;  it 
VDOM  Kt\A^  notwithstandhig  Inat  theyunior  execution 
was  inoperstive  by  reason  of  a  /ta  jmdois,  that  the 
two  last  parcels  were  legally  sold,  aiid  passed  by  the 
slieriff's  deed  to  the  purchaser,  ^  the  sneriff  stating 
Sn  the  deed  that  the  seisure  and  sale  were  by  virtue 
of  both  executions.  Jatkmn  v.  BiAerts,  7  Wend. 
63. 

112.  Where  a  ahtrW  levied  upon  perM>nal  pro- 
perty  worth  iS500,  subject  at  the  time  to  a  mortgage 
of  4)  100,  which  became  absolute  in  sixteen  days  after 
the  levy :  U  wot  held,  that  the  sheriff  wss  not  charge- 
able erithnegleet  of  duty  in  omitting  to  seU  the  pro- 
perty previous  to  the  fbrlbiture.  it  not  appearing 
that  at  the  time  of  the  levy  he  had  notice  of  the  exist- 
ence of  the  mortgage.  Smith  v.  Durming,  7  Wend. 
135. 

113.  Peraonri  piopertj  pledged  by  way  of 
mostguge  naji  after  forfetture,  be  leried  upon 
hv  TMie  of  an  exeentlon  against  the  mortgagee* 
althou^  it  renains  in  the  iiaod  of  the  mortga- 
■ger.    nrjgtsmm  r.  LUf  9  Wend.  868. 
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114.  The  provision  of  the  lerised  statutee, 
by  which  a  creditor,  whoee  judgment  is  a  lien 
on  a  specific  portion  only  of  any  lot,  tract,  or 
parcel  of  land  sold,  may  redeem  the  whole,  ap- 
plies as  well  to  sales  made  before  as  since  those 
statutes  went  into  operation.  FeopU  r.  Hatkine^ 
7  Wend.  403. 

115.  Where  a  plaintiff  and  a  deputy  sheriff 
were  deeeired,  as  to  the  localitjr  of  the  real  es- 
tate of  a  defendant,  by  the  representations  of  the 
defendant,  and  in  consequence  thereof  the  plain- 
tiff- bid  much  more  than  its  value  for  a  portion 
of  the  property,  and  the  property  was  struck  off 
to  him,  a  resale  was  .ordered*  Mulke  v.  Alkn^ 
19  Wend.  353. 

116.  To  constitute  a  leyy,  the  sheriff  must 
not  only  have  a  view  of  the  goods,  but  must  as- 
sert his  title  to  them  by  rirtue  of  the  execution ; 
he  must  do  enough  to  render  himself  chargeable 
as  a  trespasser  out  for  the  protection  of  the 
process  in  his  hands.  WetUrveU  t.  Finekney^ 
14  Wend.  133. 

117.  A  levy  by  virtue  of  an  execution  upon 
real  estate  is  not  a  satisfaction  of  a  judgment. 
Shepatd  v.  Bmoe^  14  Wend.  I860. 

118.  The  fleeces,  or  the  yarn  or  doth  mano- 
faetored  from  fleeces  of  ten  sheep,  are  exempted 
from  exeeution  while  in  the  hands  of  a  house- 
holder, whether  he  be  or  be  not  the  owner  of 
the  sheep.    HeoUy,.Fenney^  11  Wend.  45. 

119.  A  redemption  of  iands  by  trustees,  under 
the  abscondiaff  debtor  act,  does  not  entitle  the 
trustees, to  a  deed  of  thd  property  sold,  or  au- 
thorize them  to  direct  the  execution  of  the  deed 
to  a  third  persoA ;  its  effect  is  the  same  as  would 
be  a  redemption  by  the  debtor  himself,  and  not 
otherwise.    Phyfe  v.  Biley^  15  Wend.  348. 

130.  A  purchaser  is  not  bound  to  accept  the 
amount  of  his  bid  from  a  person  who  has  no 
right  to. redeem,  and  may  insist  that  the  deed  be 
executed  to  him  in  pursuance  of  the  sale;  but 
if  he  accepts  the  money,  though  paid  by  a 
stranger, 'his  right  to  a  deed  is  gone.    Ibid* 

(c)  Sherijpe  deed, 

131.  A  deed  given  by  a  sheriff  upon  a  pre- 
vious sale  on  execution  relates  back  to,  ano  in 
judgment  of  law  is  executed  at,  the  time  of  sale. 
Jaekaon  v.  Ramaay^  3  Cow.  75.  See  Everteen 
V.  Sawyery  3  Wend.  507. 

189.  Where  there  are  divers  acts  concurrent 
to  make  a  conveyance,  estate,  or  other  thing,  the 
original  act  shall  be  preferred ;  and  to  this  the 
other  act  shall  have  no  relation.    Ibid, 

133^  If  the  redtsl  of  executions  in  a  sheriff's  deed 
of  land  describe  them  correctly  in  several  particulars, 
but  add  others  which  are  fnaccumte,  the  latter  may 
be  rejected  as  surplusage ;  all  that  Is  necessary  is,  that 
the  deed  show  that  Uie  sheriff  acted  under  the  author- 
ity of  the  executions,  even  admitting  s  recital  to  be 
important     /ae'von  v.  Jonea^  9  Cow.  182. 

1 23.  A  variancn  in  the  dencription  ofpremises  sold, 
between  the  c^'rtificate  of  sale  and  the  shrriff 's  deed, 
does  not  affect  the  title.  Jackaan  v.  Page,  4  Wend.  6S8. 

(d)  Tiiia  of  the  purchaser  qf  frop«rty  aold  under  er#- 
cutiofHy  and  how  he  may  obtain  poeaeaaion, 

124.  It  aeema,  a  bonajide  purchaser  of  lands  on  an 
execution  issued  upon  a  judgment  which  has  been 
paid,  but  on  which  no  satisfsction  is  entered  of  record. 
nor  an  execution  returned  satisfied,  will  be  protected 
in  his  purchase.    Jaek*on  v.  CadwelL,  1  Cow.  622. 

126.  But  it  is  otherwise  if  he  have  notice  of  the 
payment,  cither  actual  or  presumptive.    Ibid, 
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126.  If  thd  party  to  the  execution  purchase, 
he  will  not  be  protected,  for  he  is  chargeable 
with  notice.    Ihid. 

137.  So  if  one  afterwards  purchase  of  him, 

with  notice  that  the  defendant  whose  property 

■  was  sold  claims  it,  and  the  latter  purchaser 

takes  an  indemnity  from  the  first,  he  will  not  be 

deemed  a  bona  fide  purchaser.    Ihid* 

128.  To  constitute  a  bona  fide  purchaser,  it  is 
not  enough  to  show  a  conYeyan6e  good  in  form, 
but  payment  of  the  consideration  must  be  made 
out.  it  must  be  actually  paid ;  not  merely  se- 
cured to  be  paid ;  for  otherwise  the  purchaser 

.  would  not  be  hurL    Ihid* 

129.  That  one  is  a  htma  fide  purchaser  is  a 
defence  generally  confined  to  a  Court  of  equity. 
Ihid. 

130.  It  is  used  to  defend  one's  possesncHis ; 
but  is  not  a  ground  for  relief.    Ihid. 

131.  Knowledge  that  another  has  claim  to 
land  is  enough  to  put  the  "^xty  on  inquiry,  and 
charge  him  with  presumptive  nstice ;  which  is, 
where  the  law  imputes  to  a  purchaser  the  know- 

•  ledge  of  a  fact  of  which  the  exercise  of  common 
prudence  and  ordinary  diligence  must  haw  ap- 
l^ized  him.    Ihid, 

132.  A  conreyanee  to  defraud  creditors  is 
Talid  as  between  grantor  and  grantee,  but  Toid 
as  to  creditors.  75icL 

133.  But  to  enable  a  creditor  to  contest  the 
Talidity  of  the  oonreyance,  he  must  liave  a 
judgment  in  lull  force.    IbiiL 

134.  If  it  be  paid,  a  sale  under  it  and  a  pur- 
chase by  the  plaintiff  would  itself  be  a  fraud, 
and  confer  no  right    Ihid. 

135.  A  honafidt  purchaser  at  sheriff's  sale 
upon  execution  not  absolutely  Yoid,  but  yoidable 
only,  acquires  a  |rood  title.    Ihid, 

136.  A  sale  oTland  under  a^. /a.  will  not  be 
avoided,  though  the  judgment  be  afterwards  re- 
versed for  errcNT.  Wboieoek  v.  Bermet^  1  Cow. 
711. 

137.  So  of  an  erroneous /L /a.,  as  if  it  issue 
after  the  year  and  day,  witnout  a  previous  «cf . 
fa.  Ihid. 

138.  Otherwise  as  to  ^fi.fa.  which  is  irregu- 
lar.   Ihid. 

139.  An  erroneous  execution  is  valid  to  the 
time  of  sale  under  it.    Ibid. 

140.  Otherwise  of  an  irregular  execution, 
which,  when  set  aside,  is  considered  a  nullity 
from  the  beginning.    Ibid. 

141.  And  this,  even  against  9i  bona  fide  pur- 
chaser under  iU    Ibid. 

142.  When  a  rule  sets  process  aside  for 
irregularity^  without  saying  more,  and  the  pai^ 
ticuTar  cause  is  not  shown  in  evidence,  the  pro- 
cess will  be  denied  to  have  been  irregular  and 
void  from  the  beginning.    Ibid. 

143.  This  is  the  usual  fofm  of  the  rule, 
whether  the  process  be  voidable  or  void.    Ibid. 

144.  A  sheriff's  deed  to  a  person  not  a  cre- 
ditor, given  for  land  sold  under  an  execution 
with  the  consent  of  a  creditor,  who  has  regularly 
redeemed  it,  is  valid.  The  defendant  in  the 
execution  cannot  question  the  regularity  of  the 
proceeidings,  as  between  creditors,  in  relation  to 
such  redemption,  those  proceedings  as  to  him 
being  m  inter  alios  acta.  Merriit  ads*  Jaekeon 
I  Wend.  46.  .  • 


145.  A  variance  between  the  judgment  and 
execution,  being  amendable,  cannot  be  taken  ad- 
vantage of  on  a  trial  for  the  recovery  of  land 
sold  by  virtue  of  the  execution.  Jadaon  v. 
Walker,  4  Wend.  462. 

146.  W^here  the  real  estate  of  a  defendant  in 
an  execution  was  sold  in  August,  1829,  and  the 
fifteen  monthe  given  to  a  creditor  to  redeem  of 
course  expired  in  November,  1830,  after  the  r«- 
viKd  statufee  went  into  operation,  and  the  cre- 
ditor omitted,  on  paying  the  amount  bid  and  die 
interest  thereof,  to  produce  to  the  sheriff  a  eerfi' 

fi^  ^^}f  of.  the  docket  cf  hie  judgment,  in  compli- 
ance with  the  requirements  of  the  revised  sta- 
tutes; it  woe  held,  that  the  creditor  was  not 
entitled  to  succeed  to  the  rights  of  Uie  pur- 
chaser, by  havine  a  deed  executed  to  him  of 
the  premises  sold.  The  People  v.  ZavingsUm,  6 
Wend,  626. 

147.  If  a  deed  has  been  improvidently  exe- 
cuted to  the  purchaser,  and  a  sheriff  is  subse- 
quently directed  to  execute  a  deed  to  a  redeem- 
ing creditor,  the  Court  will  not  direct  the  first 
deed  to  be  cancelled,  but  leave  the  creditor  to 
enforce  his  rights  as  he  shall  be  advised.  Peo- 
ple V.  Haekins,  7  Wend.  463. 

148.  Where  waste  is  committed  upon  the  real 
estate  purchased  under  exeeutioB  tetween  tiie 
sale  and  the  expiration  of  the  .time  allow^  for 
redemption,  the  purchaser,  if  the  premises  are 
not  redeemed,  is  entitled  to  the  proceeds  of  the 
waste  in  the  hands  of  the  judgment  debtor,  or 
of  any  other  person  who  may  have  received  the 
same  without  consideration,  or  with  full  know- 
ledge of  the  equitalNe  rights  of  such  purchaser. 
JSoyd  V.  Hoyt,  5  Paige,  65. 

'  (e)  jSppUeation  tf  the  money. 

149.  A  d^uty  sheriff  may  complete  an  exe- 
cution by  sale  and  conveyance  aft^  the  sheriff 
goes  out  of  office,  provided  the  execution  was 
levied  before.    Jaekaon  v.  CblUm,  3  Cow.  89. 

150.  On  a  sale  of  real  esfiite  under  a  senior 
execution,  a  junior  judgment  creditor  is  entitled 
to  the  surplus  moneys.  Fan  Neet  v.  Yeomone^  I 
Wend.  87. 

151.  Where,  on  an  execution  in  an  aetion  of 
debt  on  judgment,  sufficient  is  levied  to  satisfy 
the  original  judgment,  the  plaintiff  must  ^ply 
the  money  levi^  in  satisfaction  of  such  judg- 
ment, although  there  be'  not  enough  to  dis- 
charge the  costs  as  well  as  the  debt  reeovered  by 
the  second  judgmenL  Harvey  et  aL  y.  fVood,  5 
Wend.  221. 

152.  A  grantee  of  real  estate,  sold  under  an 
execution  against  the  grantor,  on  a  judgment  en- 
tered previous  to  the  conveyance,  is  entitled  to 
the  surplus.    Every  v.  Edgarton,  7  Wend.  259. 

III.  Capiae  ad  eati^keienium. 

153.  A  ea.  »a,  executed  is  a  satisfaction  of 
the  debt,  except  in  certain  cases  provided  for  by 
statute.    Bigalow  v;  Cboper,  1  Cow.  56. 

154.  So  that  a  judgrment  upon  which  the  de- 
fendant is  in .  execution  will  not  be  set  off 
against  another  judgment  in  his  lavour.    Ihid. 

155.  Arrest  of  the  body  on  execution  from  a 
Court  of  law  satisfies  a  judgment;  otherwise  as 
to  a  Court  of  equity.    Ibi£  note  (a). 

156.  A  ea.  sa.,  with  a  term  intervening  b^ 
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tween  its  teste  and  return,  is  irregular.    Cfibbona  I  secution  for  an  escape.     Thwruend  ▼.  O.Vn,  5 
▼.  Lareom,  3  Wend.  303.  Wend.  207. 


157.  A  counsellor  actually  attending  Court 
for  the  purpose  of  making  a  special  motion,  if 
arrestea  on  a  co.  m.  during  his  attendance,  will 
be  discharged  from  the  arrest.  Humphrty  v. 
Cummine,  5  Wend.  90. 

158.  The  application  for  the  discharge  is  ex 
parte,  and  notice  need  not  be  given  to  the  attor- 
ney of  the  party  suing  out  the  execution ;  after 
the  privilege  ceases,  the  same  writ  may  be 
served,  or  a  new  execution  issued.    Ibid, 

159.  A  plaintiff  in  a  jud^ent,  who  has  taken 
notes  as  collateral  security  for  the  payment 
thereof,  cannot  maintain  an  action  upon  the 
notes,  if  after  the  taking  of  the  same  he  issues 
execution,  and  imprisons  the  defendant  in  the 
judgment.     Wa^man  v.  Lyon^  9  Wend.  241. 

160.  A  complainant  in  Chancery,  against 
whom  there  is  a  decree  for  costs,  cannot  be  im- 
prisoned on  an  execution  for  such  costs,  where 
the  bill  is  founded  on  a  contract,  and  the  com- 
plainant pr^s  for  general  relief,  as  well  as  a 
specific  performance,  and  the  circumstances  of 
the  case  are  such,  that  upon  proof  of  the  contract, 
there  might  have  been  a  decree  against  the  de- 
fendant wr  damages  for  the  nonperformance  of 
the  contract.    Ex  parte  Beatty^  12  Wend.  229. 

IV.  Service  and  return  cf  executions* 

161.  The  sheriff  has  not  the  power  to  dis- 
charge an  execution,  even  by  returning  it  satis- 
fied, unless  he  proceed  ana  execute  it  in  due 
form  of  law.  Bank  cf  Orange  County  v.  Wake 
tnant  I  Cow.  46. 

162.  His  taking  the  defendant's  negotiable 
note,  receipting  it^as  payment  in  full,  and  re- 
turning the  executfon  satisfied,  will  not  operate 
as  a  legal  dischargs  of  the  execution,  even 
though  uie  defendant  afterwards  pay  such  note 
to  a  thjrd  person^  to  'whom  it  has  been  trans- 
ferred.   Ibid, 

163.  After  a  levy  made  under  a  JL  fa,\  if  the 
officer  .discover  that  a  previous  execution  has 
been  levied  on  the  property  to  an  amount  sufH- 
cient  to  exhaust  it,  he  may  return  the  JL  fa. 
nulla  bonoy  and  a  ea,  aa,  will  be  regular.  Cham- 
penotM  ads.  White,  1  .Wend.  92. 

164.  Where  the  plaintiffs  in  an  execution 
directed  a  stay  of  proceedings  Trom  March  until 
July,  and  the  sheriff  delayed  proceedings  until 
Decemberi  in  consequence  of  a  conversation 
with  them  in  August,  which  kduced  him  to 
expect  further  directions  before  proceeding  to 
close  the  execution ;  it  was  heid,  to  be  fraudu- 
jent  as  against  a  subsequent  execution  which 
came  to  the  hands  of  the  sheriff  in  October. 
Benjamin  v.  Smith,  4  Wend.  332. 

165.  It  is  not  necessary,  on  the  return  to  an 
execution  by  virtue  of  which  lands  have  been 
sold,  particularly  to  describe  the  land  sold ;  the 
identity  of  the  property  may  be  shown  by  parol. 
Jaekaon  v.  Walker,  4  Wend.  462. 

166.  An  ofKcer  who  has  returned  on  a  eapiaa 
ad  iolufaeiendum  that  he  has  received  the 
amount  of  the  execution  in  fdlJ,  will  not  be  al- 
lowed to  impeach .  the  return  by  showing  that 
what  he  received  were  notes,  and  that  they 
were  taken,  not  in. payment  of  the  execution, 
bttt  for  his  indemnity  against  a  thieateoed  pro- 


167.  Where  9.  sheriff  sold  real  estate  on  an 
execution  for  an  amount  more  than  sufficient  to 
satisfy^  it,  and  instead  of  applying  the  surplus 
in  satisftaction  of  a  second  execution  in  his 
hands,  paid  the  same  over  to  a  grantee  of  the 
defendant  in  the  execution  to  whom  the  pro- 
perty was  conveyed,  subsequent  to  the  first,  but 
previous  to  the  rendition  of  the  judgment  in  the 
second  suit,  and  returned  the  second  execution 
-nulla  bona,  &c. ;  it  was  held,  that  if  an  action 
would  lie,  ease  for  a  false  return,  and  not  ss- 
sumpsit  for  money  had  and  received,  was  the 
most  epprobriate  remedy.  Everu  v.  Edeariwu 
7  Wend.  259.  . 

168.  An  ofiicer  may  return  process  on  the 
morning  of  the  day  of  its  return,  and  is  not 
responsible,  although  he  might  subsequent  to 
the  return  have  executed  the  process.  Hinman 
V.  Borden,  10  Wend.  369. 

169.  It  is  the  duty  of  a  sheriff  to  proceed  oh 
an  execution  regular  upon  its  face ;  and  it  is  no 
excuse  for  his  omission,  that  the  sum  specified 
in  it  varies  from  the  amount  for  which  judg- 
ment was  rendered.  Parmeke  v.  Hitchcock^  13 
Wend.  96. 

V.  When  an  execution,  and  the  oroeeedings  tffi- 
der  it,  wiU  be  set  aside, 

« 

170.  In'  an  tetion  on  a  bond  for  the  peribrmanee 
of  coTenants.  and  an  assi^ment  of  brpaohes,  the 
execution  will  not  be  set  aside  for  a  mere  informality 
of  the  verdict  in  not  ■iwewing  damage?  for  the  breach, 
but  referring  the  damages  to  the  detention  of  the  debt. 
Updemff/Mattet  qf,  3  Cow.  31,  • 

170«  ^he  Common  Pleas  may  set  aside,  or  other- 
wise control  an  execution  issued  by  the  county  clerk 
on  a  judgment  rendered  by  a  justice  of  the  peace, 
transcribed  and  docketed  by  the  clerk  of  the  county. 
Ex  parte  Cand  A,  7%ompson,  5  Cow.  31. 

*171.  Where  on  the  sale  of  property  under  mji.fa, 
a  plaintiff  inadvertently  bids  a  sum  less  than  the 
amount  of  his  execution,  the  sale  on  his  application 
will  be  set  aside,and  a  resale  ordered.  Ontta^  Bank 
V.  Lansing,  2  Wend.  260. 

172.  A  perpetual  atay  of  execution  will  be 
ordered  on  the  application  of  a  bona  fide  pur- 
chaser  of  lands  bound  by  Judgment,  where  it 
appeared  that  an  execution  had  neeh  issued,  and 
persona]  property  of  the  defendant  in  the  exe- 
cution levied  upon  to  an  amount  sofiUcient  to 
satisfy  the  judgment,  although  the  Court,  under 
the  circumstances  of  the  case,  had  refused  to 
set  aside  the  execution  on  the  application  of  the 
defendant.     Woody.  7\frrey,Syi end,  502, 

173.  Ati  execution,  thef  collection  of  which  is 
delayed,  will  not  be  deemed  fraudulent  as 
against  a  Junior  execution,  unless  4he  delay  is 
caused  by  the  interference  or  directions  of  the 
plaintiff  in  the  senior  execution.  Benjamin  ▼• 
Smithy  12  Wend.  404. 

VI;  Priority  of  executions, 

174.  Two  iudgments,  one  larger  and  one 
smaller,  were  docketed  at  the  same  time,  against 
the  same  defendant,  in  favour  of  different  plain- 
tiffs. Executions  were  simultaneotisly  issued, 
delivered  to  the  sheriff*  and  levied  on  personal 
property,  which  was  sold  under  both,  and  pur- 
chased by  each  plaintiff,  at  bids  differing  in 
amount;  held,  that  the  moneys  were  to  be 
equally  divided  between  the  two  executions. 
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till  the  smaller  one  was  satisfied,  the  residue  to 
be  applied  upon  the  larger.  Qtmpbell  v.  Rugfor^ 
1  Cow.  915. 

175.  The  exeeadon  first  delivered  binds  the 
goods.    Lemon  v.  Heirs  of  SiaaUj  I  Cow.  593. 

176.  And,  ii  aeema,  the  Cour^  will  inquire  into 
the  fractional  parts  of  a  day  to  determine:  the 
preference.    Aid. 

177.  If  the  sberiiT  sell  ^[oods  on  the  execu- 
tion last  deliyered,  he  is  liable  to  the  plaintiff 
in  the  first.    Ibid, 
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L  Mm»^raUon  and  adminiMirtUofm 
II.  Payment  oTdebts. 
IIL  fVnen  eafeeuton  and   adminittraion  art 

penonally  liable^ 
rV.  JnUona  by  and  against  executors  and  ad- 

ministraiers. 
v.  When  exeeutors  and  administrators  shall 

pay^  and  when  recover  eosts. 
VI.  Juthofity  of  an  executor,  or  adminisirator, 
YIL.  Jetton  on  tie  administration  "bond, 

♦ 
I.  Jdminittration  and  administrator. 

1.  A  bond  by  an  adminiflftrator  to  conyey  real 
estate  of  his  intestate,  in  contemplatioh  of  a 
sale  under  a  surroeate's  order,  is  yoid.  Merrick 
V.  Grow  et  al.   b  Wend.  579.    . 

3.  An  administrator  in  New  York  islwand  to 
take  measures  for  the  collection  oi  a  demand 
due  the  estate  he  represents  fVom  a  debtor  re- 
siding in  an  adjoining  state,  either  fov  obtaining 
himself,  or  by  employing,  an  agent,  there  to  ob- 
tain lettwB  of  administration,  and  institotinff 
proceedings  by  virtue  thereof.  Sehultz  y.  iW- 
ver,  n  Wend.  361. 

3.  It  seems^  that  even  more  than  ordinary 
diligence  and  aitentTon  will  be  exacted  from  an 
administrator  iii  the  execotioii  of  his  tni^t. 
Ibid. 

4.  All  d^bts  in  the  inventory  of  the  eficcts 
of  a  decedent,  not  designated  as  desperate,  will 
be  accounted  assets^  in  the  hands  of  the  execu- 
tor or  administrator ;  and  in  order  to  escape  auch 
accountability,  he  must  ehovF  that  they  are  des- 
perate, or  at  least  must  shov  a  demand  and- 
refusal.    Ibid. 

5.  Where  letters- of  administration,  with  the 
will  annexed,  ard  granted,  and  the  will,  having 
been  made  in  a  foreign  country,  reitii^ns  as  a 
record  in  some  public  office  there,  the  proper 
course  is  to  anqex  an-authentieated  copy  of  the 
will  to  the  letters  of  administration.  Fan  Rens- 
selaer and  others  y.  Morris^  1  Paige,  13. 

It.  Payment  of  d^ts^ 

6.  It  is  a  general  rule  that  if  a  creditor  ap- 
point his  debtor  his  sole  executor,  or  one  of  his 
executors,  and  the  debtor  accept  the^trust,  this 
operates  as  a  release  or  extinguishment  of  the 
debt.    MarmnrY.  Stone^  3  Cow.  781. 

7.  But  a  qualificatioA  universal  as  the  rule 
is,  that  where  there  is  a  deficiency  of  assets  to 
pay  debta^  the  debt  due  from  the  executor  is 


not  discharged,  but  shall  be  considered  a  part 
of  such  assets.    Ibid. 

8.  In  the  latter  case,  it  has,  in  judgm^t  of 
law,  been  paid  to  the  debtor  executor,  and  ib 
considered  as  money  in  his  hands.    Ibid. 

9.  Choses  in  actions  are  generally  not  deem 
ed  assets  till  actually  received  by  the  executor. 
Ibid.  . 

10.  But  if  he  release  the  debt,  it  is  assets, 
and  he  shall  be  adjudged  to  have  received  it. 
Ibid. 

11.  The  appointment  by  a  creditor  of  bis 
debtor  an  executor  is  considered  in  the  nature 
of  a  specific  bequest  to  him  of  the  debt;  and  as 
such  must  give  way  to  creditors.    Ibid. 

13.  But  a  specific  bequest  takes  preference 
of  general  legacies,  and,  as  such,  the'  beqaest 
of  the  debt  will  be  preferred.    Ibid. 

13.-  On  a  deficiency  of  assets  to  pay  debts, 
all  the  general  legacies  must  abate  proportion- 
ably  ;  but  a  specific  legacy  is  not  to  ^ate  at' 
all,  unless  there  be  a  deticiency  without.   Ihii. 

14.  Whenever,  from  the  whole  will,  it  ap- 
pears that  the  testator  did  oot  intend  to  dis- 
charge the  debt  by  making  his  debtor  an  execu- 
tor,, the  latter  is  a  tnistee  to  the  amount  of  the 
debt  for  the  legatees  or  next  of  kin.    Il^id, 

15.  But  making  a  Judgment  debtor  executor 
with  others,  and  in  the  wi)l  beoueathing  all 
judgments  that  may  .be  in,  the  nands  of  his 
executors  to  othen,  does  not  show  such  inten- 
tion.   Ibid. 

16.  The  debt,  when  assets  for  legatees,  &c., 
would  be  considered  niodey  ii>  the  hands  ef  the 
debtor  executor.    Ibid. 

17.  An  exesutor  may  be  lioldeo  to  bail  in  a 
case  of  devastavit.  But  a  refusal  to  apply  as- 
sets to  the  payment  of  debts  does  not  amoant 
to  a  devastavit;  afid  a  declaration  of  aa  inten- 
tion to  leave  the  coiintry,  and  not  to  return,  is 
not  enough  to  justify  an  order  to  hoid  to. bail. 
Uartness  ads.  Pureeli^  1  Wend.  303. 

18.  An  administrator  or  executor  cannot  be 
cpmpelled  to  pay  de,bt8  of  the  deceased*  until 
six  months  have  elapsed  from  the  granting  of 
letters  testamentary^  or  of  administration;  nor 
can  the  payment  of  legacies  or  distribution  be 
decreed  until  twelve  months  after  euch  period. 
Nichols  v.  Chapman^  9  Wend.  452. 

19.  The  personal  property  of.  a  testator  must 
be  .first  exhausted  in  the  payment  of  his  .debts 
before  hts  real  estate  can  he  resorted  to  for  that 
purpose.  Butwhere  there  is  a  specific  lien  on 
the  land  devised,  as  in  case  of  a  mortga^ ;  or 
where  the  land  is  demised  upon  condition  of 
paying  the  debts ;  or  where  the  debts  are  di- 
rected to  be  paid  out  of  tiie  estate  devised ;  in 
these  cases  Uie  real  estate  will  be  first  resorted 
to,  to  discharge-  the  debtd.  So  whefe  it  is  ap- 
parent from  the  will  that  the  testator's  intentioo 
wad  that  the  legacies  should  be  paid  entire,  and 
the  debts  discharged  out  of  other  funds,  the 
Court  win  carry  such  intention  into  efiect 
Pritchard  v.  Hicks^  \  Paifl^,  370. 

20.  Where  the  will  of  the  testator  contains 
no  directions  as  to  4he  payment  of  debts,  chat- 
tels specifically  bequea&ed  mnst  be  applied 
to  the  payment  of  a  judgment  against  the  tes- 
tator before  resort  is  had  to  the  real  estate  do- 
viaed.    Ibid.   . 
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81.  Personal  property  of  \he  testator,  whieh  is 
not  le^lly  and  ettectually  disposed  of  by  his 
will,  IS  the  primary  fand  for  the  payment  of 
debts,  althoa?h  he  lias  directed  the  debts  to  be 
paid  out  of  the  rents  and  profits  of  his  real  es- 
tate ;  unless  it  is  evident  from  the  terms  of  the 
wiU  that  the  testator  contemplated  the  event  of 
his  dyin^  intestate  as  to  some  of  his  personal 
estate,  and  intended  to  exempt  it  from  tne  pay- 
ment of  debtii,  for  the  benefit  of  those  who  might 
be  entitled  to  it  under  the  statute  of  distribu- 
tions. Hawley  v.  Jamta^  5  Paige,  316.  S.  P. 
Bo  gen  v\  Hogert,  3  Wend.  503, 

82.  The  mere  charging  of  a  seeondaiy  fund 
with  the  payment  of  debts  does  not  exempt  the 
primary  fund,' or  postpone  its  applipaiion,  unless 
the  intention  of  the  testator  to  exonerate  it  for 
the  benefit  of  the  residuary  legatee,  or  some 
other  person,  is  manifest ;  and  when  an  intention 
is  manifested  by  the  testator  to  exonerate  the 
primary  fund  for  the. benefit  of  the  residuary 
legatee,  a  lapse  of.  the  residuary  bequest  re- 
stores the  rediduaiT  fund  to  its  primary  liability 
for  the  payment  oi  debts.    Ibia, 

I 

ni.  When  executors  and  admiimtraUhrs  art  per- 

Monally  liable* 

23.  An  administrator  who  purchases  land  upon 
a  judgrment  or  decree  in  favour  of  his  intestate 
holds  It  as  a  trustee,  and  may  be  compelled  to 
account  for  the  land  itself  to  his  eestuia  que 
trust.    Fellows  V.  IW&wsj  4  Cow.  682. 

24.  Ai\y  person  receiving  from  an  executor 
tbe  assets  of  his  testator.  Knowing  that  such 
disposition  of  them  is  a  violation  of  the  execu- 
XorB  dutjf  is  to  be  adjudged  conniving  with  the 
exeeutor  to  work  a  detfOMlavit,  and  is  accountable 
to  the  person  injured  by  snch  disposition  di- 
rectly on  a  bill  filed  by  him.  Coll  v.  Lasnierf  0 
Cow.  320. 

23.  E,  g.  wh6r^  the  executor,  being  one  of  a 
trading  firm,  with  the  knowledge  of  the  firm, 
mixed  the  funds  of  his  testator^s  estate  with 
those  of  the  firm,  and  they  were  thus  employed 
in  trade ;  held,  that  the  firm  were  liable  for  these 
funds  to  a  Isflatee  of  the  testator.    Ibid, 

26.  And  this  even  admitting  diat  the  funds 
had  been  carried  to  the  account  of  the  executorv 
and  the  accoant  as  to  Xh&fa  closed  on  the  part- 
nerslfip  books.    Ilnd, 

27.  It  is  the  duty  of  trustees  and  guardiana 
to  keen  the  money  belonging  to  the  (rust  estate 
properly  invested.  De  Feyster  v.  Clarhon  et  a/. 
2  Wend.  77. 

28.  If  they  neglect  to  make  investmetets,  they 
are  chargeable  with  the  interest  of  the  unem- 
ployed foadai  commencing' six  months  after  the 
receipt  of  the  moneys.    Ibid, 

29.  Adtninistrators  who  have  given  a  note  for 
the  debt  of  their  intestate  cannot  be.  made  per* 
sonally  responsible  for  the  oayment  {hereof,  un- 
less it  be  shown  that  they' have  assets,  or  that 
forbearance  was  the  consideration  of.  the  note. 
Bank  of  Troy  v.  Dipping,  9  Wend.  273. 

30.  Where  it  was  not  prove<t  that  forbearance 
was  the  consideration  of  the  note*  the  Court 
will  not  ndes  suc^  consideration  from  the  mere 
fact  that  the  note  is  piqrable  at  sixly  days  aifier 
date.    Ibid, 

31«  If  debts  cqllectsJble  are  not  collected 


within  a  reasonable  time  after  the  granting  of 
letters  testnmentary  of  administration,  an  exc 
cutor  or  administrator  is  personally  responsible 
for  the  amount  of  such  debts  to  creditors,  or  to 
those  entitled  to  the  proceeds  of  the  estate  in 
the  order  of  distribution,  although  the  debts 
have  not  been  lost  by  the  delay,  and  no  impro- 
per motives  are  imputable  to  the  executor  or  ad- 
ministrator.    ShuUz  V.  Pulver,  11  Wend.  361. 

32.  An  administrator  appointed  in  New  York 
who  neglected  to  take  measures  for  the  collection 
of  a  debt  du6  from  a  solvent  debtor  in  Rennsyl- 
vania,  on  sealed  notes,  against  which  there  was 
no  presumption  of'  payment  from  lapse  df  timOf 
was  held  personally  responsible,  and  decreed  to 
pay  the  amount  of*^  such  debt  to  the  persons  en« 
titled  to  distribution,  although  less  than  six 
years  had  elapsed  since  the  granting  of  the  leU 
ters  of  administration.    Ibid, 

33.  \i.  executors  retain  money  in  their  hands 
belonging  to  infants  for  several  yeare,  without 
any  good  reason  for  so  doin^,  they  will  be 
char^  with  the  interest  which  they  might 
have  received  thereon.  Stephens  and  others  v. 
Van  Bwen  and  Wyekoff,  Executors,  ^rt,  1  Paige, 
479. 

34.  An.executor  who  is  a  debtor  to  the  estate 
is  chargeable  with  the  amount  of  the  debt  duo 
by  him,  as  assets  in  his  hands  for  the  payment 
of  the  debts  of  the  testator.  Decker  v.  Miller^ 
2  Paige,  149.    , 

35.  Where  a  creditor  of  an  intestate  sued  tho 
administrator  at  law,  and  the  latter  pleaded 

^plene  administravU,  and  the  creditor  thereupon 
confessed  the  plea  and  took  judgment  of  assets 
infuturo,  and  afterwards  filed  a  bill  in  this 
Court  against  the  administrator  for  the  satisfac- 
tion of  his  judgment;  hold,  that  the  creditor 
was  estopped  from-  alleging  that  the  defendant 
had  any  assets  at  the  time  the  plea  was  put  in 
by  him  in  the  Court  of  law ;  and  that  the  de- 
fendant was  not  liable  for  any  part  of  the  assets 
which  had  been  lost  previous  to  thai  time  by 
his  neglect.     Orcutt  v.  Otitis,  >3  Pai||e,  459. 

36.  Where  the  intestate  resided  in  this  state 
at  the  time  of  his  death,  and  administration  was 
granted  upon  his  estate  here,  by  virtue  of  which 
the  administrator  obtained  notes  due  to  the  es- 
tate of  the  decedent  against  a  debtor  who  resided 
in  Pennsylvania,  ami  had  sufficient  property 
there  to  pay  his  debts,  and  who  was  afterwards 
in  this  state,  with  the  knowledge  of  the  adminis 
tratof ,  and  might  have  been  arrested  here ;  hdd^ 
that  the  administrator  wa9  answerable  for  the 
amount  of  such  notes,  with  interest.  Shultx  v. 
Fuller,  3  Paige,  182. 

37.  Previous  to  the  revised  statutes,  a  surro- 
gate was  not  authorised  to  decree  costs  against 
an  administrator,  upon  a  proceeding  to  compel 
him  to  account  and  pay  over  the  balance  in  his 
hands.    Ibid, 

38.  //  jeenu,  that  an  executor  or  administrator 
who  has  taken  probate  of  the  will,  or  obtain- 
ed administration  of  the  estate  of  the  decedent 
witninthe  jurisdiction  where  he  was  domiciled 
at  the  time  of  his  death,  and  by  virtue  thereof 
obtained  possession  of  the  securities  against 
debtore  residing  in  an  adjoining  jurisdiction,  is 
bound  to  use  reasonable  diligence  in  collecting 
such  debts,  although  the  debton  are  not  within 
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the  state  where  the  decedent  was  domiciled,  and 
have  no  property  there.  Ibid, 
«39.  If  an  administrator  sells  leasehold  pro- 
perty belonging  to  the  estate  of  the  intestate  upon 
credit,  without  taking  proper  security,  he  will 
be  liable  for  a  loss  arismg  from  the  insolvency 
of  his  purchaser.    OreuH  v«  Ornu,  3  Paige,  459. 

40.  From  a  principle  of  convenience,  the 
Court  of  Chancery  has  adopted  the  rule  that  the 
personal  representatives  of  the  testator  or  intes- 
tate shall  have  one  year,  after  his  death,  to  col- 
lect in  the  assets,  and  to  liquidate  and  pay  off 
the  debt  and  prepare  for  a  distribution  oithe  es- 
tate, or  to  invest  the  same  in  the  manner  directed 
by  the  will,  except  in  those  cases  where  other 
directions  are  given  by  the  testator.  The  inte- 
rest or  income  of  the  estate,  for  that  year,  may 
therefore  be  applied  in  the  payment  of  debts, 
under  a  direction  contained  in  the  will,  and  in 
exoneration  of  the  principal  of  the  estate,  with- 
out violating  either  the  letter  or  the  spirit  of 
the  statutory  provisions  against  accnmulations. 
Hawky  v.  James,  5  Paige,  318. 

IV.  Jetiom  (y  and  agaifut' exeeuion  and  admi- 

niatraian*    * 

41.  An  administrator.  Who  goe»  to  trial  upon 
a  plea  of  payment,  though  in  goodi  faith,  and 
not  knowing  the  effect  of  a  finding  against  him 
upon  that  plea,  on  verdict  against  him,  will  not 
be  relieved  by  being  let  in  to  plead  pUne  admi- 
nistravitt  although  he  Swear  that  he  nas  a  good 
defence  upon  this  plea.  Martin  ▼.  Sarla,  4 
Cow.  24. 

43.  A  judgment  against  executors  or  admi- 
nistrators by  confession  is  conclusive  proof  that 
they  have  assets  sufficient  to  satisfy  it.  The 
People  V.  The  Judges  of  Erie^  4  Cow.  445. 

43.  The  plaintiff  may,  after  issuing  a  fi.fa, 
de  bonti  testatorie  vel  intekatoris,  and  a  return  of  a 
devastttffii  by  the  sheriff,  issue  t^JLfa,  de  bonis 
propriis,  of  course,  and  without  the  formality 
of  8  scire  fieri  inquiry,  or  an  action  of  debt  sug- 
gestinflra  devastaviL    Ibid, 

44.  The  different  forms  of  judgment  against 
executors  and  administrators,  considered  accord- 
ing to  the  different  pteas  which  they  Interpose, 
and  the  fonps  of  execution  upon  these.  *  Ibid, 

45.  The  rule  on-  this  head  in  Lansing  v.  Lan^ 
sing  (18  John.  503.)  explained  and  qualified.  Ibid. 

46.  If  on  a  fi.fa,  de  bonis  inteiaioris^  issued 
upon  a  judgment  by  confession  against  an  ad- 
ministrator, he  do  not  produce  assets,  this  justi- 
fies the  sheriff  in  returning^ a  devasiawiL    Ibid, 

47.  The  confession  by  an  executor  of  a  debt 
due  from  his  testator  is  not  admissible*  as  evi- 
dence in  a  suit  for  the  debt)  anunst  his  co-exe- 
eutors,  to  establish  his  original  demand,  ^am•' 
fnon  V.  Ilunfhy^  4  Cow.  493.  . 

48.  Otherwise,  to  take  it  oat  of  the  statute  of 
limitations.    Ibid, 

49.  One  taking  possession  of  the  personal  es- 
tate of  a  deceased  person,  without  being  admi- 
nistrator or  lawful  executor,  is  chargeable^  ex- 
ecutor de  son  tort,  Campbell  v.  TVuMy ,  7  CoW.  64. 

60.  And  may  be  sued  as  executotf  geoeraily. 
Ibidm 

51.  And  this,  though  he  be  lawfully  appoint* 
ed  executor  in  a  aeighbouring  state.    Ibid, 

52.  An  executor  or  admioistxmtor  appointed  in 


a  neighbouring  state  cannot  be  sued  as  such 
here.    Ibid. 

53.  But  if  he  collect  the  effects,  of  his  testa- 
tor or  intestate,  and  bring  them  here;  and,  be- 
side, collect  effects  here;  he  maybe  sued  as 
executor  de  son  tort,  and  shall  be  chargeable' for 
all  assets  which  he  has  not  applied  in  the  due 
course  of  administration,  either  under  his  fo- 
reign appointment  or  in  this  state,  whetlier  re- 
ceived abrdad  and  brought  here  or  received 
here.    Ibid. 

54.  One  sued  as  executor  de  son  tor/,  who 
pleads  fie  ungues  executor,  if  it  is  found  ajrainst 
him,  is  liable  for  the  debt  de  bonis  proprtu,  the 
same  as  any  other  executor.    Ibid. 

55.  The  Courts  of  this  state  canuot  take  no- 
tice of  letters  testamentary'  or  of  administration 
granted  by  a  neighbouring  state  for  the  purpose 
of  the  persons  appointed  under  them  being  par- 
ties here;  though  semble,  that  the  application 
of  assets  in  the  due  course  of  administration, 
under  such  appointments,  will  be  allowed.  Ibid, 

56.  On  the  plea  of  plcne  adminisiratit,  and 
no  assets  to  be  administered,  the  onus  lies  with 
the  plaintiff,  who  is  bound  to  show  assets.  Bent- 
ley  V.  Bentlev,  7  Cow.  701. 

57.  An  administrator  de  bonis  non  may  main- 
tain a  writ  of  error  on.  a  jud^rnient  against  the 
previous'  executor'  or  administrator.  DaU  t* 
Roosevelt,  8  Cow.  333. 

58.  And  he  may  bring  his  anit  as  the  sole 
plaintiff  in  error,  though  the^  judgment  was 
against  the  previous  representatives  in  the  usual 
form,  without  any  defence  being  made  on  the 
ground  of  a  want  of  assets.    IHd, 

59.  On  assigning  errors,  he  should  strirtif 
make  profert  of  his  letters  as  on  declaring;  but 
where  he  omitted  this  in  the  Court  of  Errors,  on 
motion  by  the  defendant  in  error,  he  was  ordered 
by  rule  to  produce  his  letters  in  four  days,  or 
that  the  writ  of  error  be  dismissed.    lUd, 

60.  An  order  of  the  Court  of  Chancery  that 
letters  of  administration  should  issue  on  a  cer- 
tain cqndition,  is  not,  per  se  evidence,  that  they 
actually  had  been  issued.    Ibid:" 

61.  In  an  actiofk  against  the  administraton  of 
a  deceased  partner,  the  surviving,  partner  is  a 
competent  witness'  to  prove  ihe  partnership. 
Grant  v.  Shuster  et  al,  I  Wend.  148. 

62.  Where  a  promissory  note  is  given  hy  an 
executor  or  administrator,  it  is  prima  fade  evi- 
dence of  assets,  because  they  are  the  (egal  con- 
sideration upon  which  the  premise  onght  to  be^ 
and  is  presumed  to  be  founded.  Bank  (f  TVoy 
y.  Tapping,  13  Wend.  657. 

63.  In  an  action  against  ad  adininistratorf  a 
creditor  fs  not  concluded  by  th^  appraisemeRt 
in  the  inventory  filed,  but  he  may  show  that  the 
goods  inventoried  are  of  greater  than  their  sp* 
praised  value.  ifilhuglSy  et  al.  y.  JtPQuer  d 
al,  2  Wend.  609. 

64;  An  action  will  not  lie  against  the  execu- 
tors of  a  sheriff  for  the  default  of  his  deputy  in 
returning  process,  for  the  omisstoo-  to  return 
which,  an  action  of  assumpsit  is  given  by  statiite* 
The  People  v.  Gibbs,  9  Wend.  39. 
>  65.  When  the  cause  of  action  arises  ex  delicto, 
an  action  cannet  be  sustained  against  the  repre- 
sentatives of  the  party  who  would  have  be«n 
liable,  aJthoagii  th^  «etion  be  given  by  statute, 
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and  18  in  fonn  er  eon/mc/^,  onless  the  estate 
of  such  party  was  benefited  by  the  act  com- 
plained of,  as  where  property  was  tortiously 
taken  and  sold,  or  remains  in  specie  in  the  hands 
of  the  representatives.    Ibid, 

66.  An  administrator  mav  brin^  trover  in  his 
own  name  for  the  goods  of  his  intestate,  eon- 
verted  previous  to  ttie  grantingr  of  administra- 
tion, and  need  not  declare  in  his  representattre 
character.    Valentine  t.  Jaekmmj  9  Wend.  303. 

67.  An  administrator  appointed  abroad  may 
maintain  a  suit  here  in  his  own  name  on  a  note 
payable  to  his  intestate  or  bearer;  especially 
vrhen  the  question,  whether  or  not  he  be  a  Inma 
JUk  holder,  is  submitted  to  the  jury,  and  there 
18  no  pretence  of  a  setroff  or  other  defence,  as 
against  the  payee.  Rdbinmm  v.  Crandali^  9 
Wend.  425. 

68.  Where  suits,  not  affected  by  the  pro- 
Tisions  of  the  revised  statutes  relative  to  the 
limitation  of  actions  and  bringing  suits  by 
executors  and  administrators,  abate  by  the  death 
of  the  plaintiff  before  judgment,  an  execu- 
tor er  administrator  may  brin^  a  new  suit,  al- 
though at  the  death  of  the  plaintiff  the  statute 
of  limitations  has  attached,  in  case  that  the  suit 
which  has  abated  was  brought  before  the  time 
limited  for  bringing  the  action  had  expired,  and 
that  the  new  suit  be  commenced  within  a  reason- 
able time.  Huntington^  JidmimatratoTj  v.  Brinek" 
erheff,  10  Wend.  278. 

69.  Such  rsasonable  time  is  generally  one 
Year  after  the  death  of  the  plaintiff,  unless  there 
be  special  causes  shown  to  and  approved  of  by 
the  Court*    Ibid, 

70.  Under  the  revised  statutes,  it  teems,  if  the 
time  limited  has  not  expired  within  the  year 
after  the  death  of  the  plaintiff,  the  new  action 
may  be  brought  at  any  time  before  the  expira- 
tion of  the  time  limited  by  statute  for  the  bring- 
ing of  the  action,  although  after  the  year.  Ibid, 

71.  A  replicaition,  showing  the  commence- 
ment of  a  new  action  after  two  yeara  from  death 
of  plaintiff,  is  bad.    Ibid, 

73.  A  plea  of  <ie/to  non  aeerevit^  and  that  the 
new  action  was  not  commenced  within  one  year 
after  the  abatement  of  the  first,  is  bad.    Ibid, 

73.  In  the  certificate  of  a  circuit  judge,  that 
the  demand  of  a  plaintiff  has  been  unreasonably 
Tesisted  by  executors,  the  fact  need  onlv  be 
stated  wiUiout  the  evidence.  If  the  evidence 
did  not  warrant  the  certificate,  application  must 
be  made  to  this  Court  to  set  it  aside,  fhot  et  al, 
T.  GumaerU  Execftiort^  12  Wend.  695. 

74.  Proof  of  proceedings  had  before  a  surro- 
gate, for  the  sale  of  all  the  real  estate  of  the  testa- 
tor or  intestate,  a  sale  had  in  purauance  thereof, 
and  a  distribution  of  the  proceeds  among  the  cre- 
ditora,  is  not  competent  evidence  to  establish 
the  foot  that  the  executor  or  administrator  had 
fully  administered  the  assets  of  the  estate.  Bank 
tf  Trovj,  Tljfinfy  13  Wend.  557. 

75.  The  limitation  in  the  act  concerning  the 
duties  of  exeoutora  and  administratora,  requir- 
ing a  suit  to  be  commenced  within  six  months, 
where  a  claim  is  disputed  or  rejected  by  tlie 
executor  or  administrator,  being  highly  penal,  is 
atrietly  construed.  ElHot  v.  GroMfcf,  Mmini*" 
iratar,  13  Wend.  35. 

76.  AD.adioiidetratoc  is  entitled  to  maintain 


an  action  for  the  penalty  given  by  statute  for  the 
omission  to  file,  within  ten  days  after  the  sale  of 
property  taken  as  a  distress  fur  rent,  the  land- 
lord's affidavit  and  the  warrant  of  distress, 
when  such  property  was  taken  out  of  the  pos- 
session of  the  administrator.  Holbrook  v.  White^ 
13  Wend.  591. 

77.  The  recovery  of  a  judgment  by  executore 
in  their  Representative  character  is  conclusive 
evidence  ot  their  right  to  sue,  in  that  character, 
in  a  subsequent  suit  founded  on  such  judgment. 
Rogers  v.  Rogers,  3  Paige,  379. 

78.  The  provisions  of  the  revised  statutes, 
that  an  executor  of  an  executor  shall  have  no 
authority  to  commence  or  prosecute  an  action 
relating  to  the  estate  of  the  original  testator,  did 
not  abate  a  suit  properly  commenced  by  such 
substituted  executor  before  the  revised  statutes 
went  into  effect.  But  the  right  to  continue 
the  •suit  is  suspended  until  administration  de 
bonis  non  is  granted ;  when  the  Court,  upon  a 
proper  application,  will  make  an  order  that  the 
suit  proceed  in  the. name  of  the  administrator  so 
appointed.     Campbell  v.  Bourne^  5  Paige,  34. 

v.  When  executors  and  administrators  shall  pay  f 
and  when  recover  costs, 

79.  An  executor  declared  upon  a  promissory 
note,  and  for  money  lent,  &c.,  m  the  lifetime  of 
his  testator,  laying  a  promise  to  himself  as 
executor,  after  his  testator's  death.  Beinff  non- 
suited upon  the  trial,  held,  that  he  should  not 
pay  costs.    Kelehum  v.  Ketchum,  4  Cow.  87. 

80.  So  of  an  insimul  eomputasset,  with  him, 
touching  accounts  of  the  testator.    Ibid, 

81.  The  general  rule  is,  that  if  the  executor 
sue  as  such,  when  he  might  have  sued  in  his 
own  name,  if  he  fail,  he  shall  pay  costs ;  other- 
wise, if  he  necessarily  sue  as  executor.    Ibid, 

82.  And  this  depends  on  the  inquiry,  whether 
the  cause  of  action  accrued  wholl  v  after  the  tes- 
tator's death,  or  wholly  or  partially  before.  If 
wholly  after,  the  executor  paye  costs  on  his 
failure,  as  in  trover  upon  his  own  possession,  or 
assumpsit  for  money  luui  and  received  to  his  use, 
or  debt  for  an  escape  upon  his  own  jud^ent 
and  execution  as  executor.  Otherwise,  if  the 
demand  accrued  wholly  or  partially  before,  as 
in  assumpsit  upon  a  promise  to  the  testator.  So, 
if  this  be  followed  by  promise  to  the  executor 
in  his  representative  character.  And  so  of  debt, 
for  an  escape  from  his  testator's  judgment  and 
execution,  though  the  escape  was  after  his 
death.     Ibid, 

83.  Where  an  administrator  goes  for  money 
had  and  received  to  his  use  after  the  letters  of 
administration  granted,  he  may  sue  in  his  own 
name ;  and  if  he  recover  less  than  $50,  must 
pa^  costs  to  the  defendant,  which  may  be  set 
ofif  against  the  damages.  Chamberlin  v.  Spencer, 
4  Cow.  550.  See  Vuylers  v.  Knifin  §t  al,  2 
Wend.  343. 

84.  An  executor  is  not  liable  to  pay  costs  for 
not  going  to  trial,  if  he  show  any  diligence  to  be 
prepared  for  trial,  but  fail  without  bis  fault ;  as 
where  he  has  sought  to  subpcMia  a  material  Ivit- 
ness,  but  failed  by  reason  of  his  keeping  out  of 
the  way.    Moru  v.  M^Coy,  4  Cow.  551. 

85.  Other  cases  in  which  an  executor  shall 
pay,  or  be  excused  from  <;09tSt    Jkii^ 
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86.  C^ecntor  allowed  to  diaconUnue  without 
costs,  on  motion,  after  having  ttipalated  to  try, 
^nd  noticed  his  cause  for  trial,  but  lomitting  to 
try  it,  because  he  discorered  at  the  circuit  that 
he  could  not  succeed ;  it  also  appearing  that  the 
action  was  commenced  in  good  faith.  Purdy^ 
Executor^  v.  Purdy,  6  Cow.  14. 

87.  A  cross  motion  for  judgment  as  in  case 
of  nonsuit  denied^  without  costs.    Jbid. 

88.  In  trover  by  executors,  on  a  edhrersion 
after  the  testator's  death,  if  they  be  nonsuited, 
A:c.  at  tlie  trial,  they  must  pay  costs.  Baker 
'Y^Baker^  6  Cow.  267. 

89.  For  they  may  declare  in  their  own  right. 
Jbid. 

90.  Where  executors  may  declare  in  their  own 
right,  they  shall  pay  costs  on  nonsuit,  &c.  Ibid, 

91.  In  oinnnjmt  by  executors  brought  in  the 
Supreme  Court,  and  referred,  they  recovered 
less  than  $50.  Heid^  that  they  should  not  re- 
cover costs.  Pr9tUy*9  Execuiors  v.  APDougalj 
6  Cow.  613. 

*    93.  iTeitf,  also,  that  being  executors,  they  were 
not  liable  to  pay  costs,    fhid, 

93.  Held,  also,  that  they  were  bound  to  pay 
the  referees'  fees,  within  the  statute,  (1  R.  L. 
517.)  which  imposes  this  upon  the  prevailing, 
party.     Ibid, 

94.  The  pleas  of  fiofwoMiti^wt/,  and  noriF- 
enumfuit  infra  $ex  arniot,  plead  b^  executors  or 
administrators,  though  found  against  them,  are 
not  technically  false  pleas,  so  as  to  subject  the 
defendants  personally  to  costs.  Evana  d  al.^ 
Mminittraiora^  ads.  Ptersofi,  1  Wend.  30. 

95.  An  executor  or  administrator  is  liable  to 
costs,  on  a  motion  for  judgment,  as  in  case  of 
nonsuit,  unless  he  has  shown  diligence  in  the 
prosecution  of  the  suit.  TYiylor  ads.  HoWf  jid^ 
mindHraior,  1  Wend.  34. 

96.  Where  an  executor  or  administrator 
pleads  the  general  issue,  coupled- with  the  plea 
of  piene  adminiatramt,  he  is  not  liable  to  costs, 
though  the  former  plea  is  found  against  him, 
If  the  latter  is  admitted  by  tlie  plaintiff.  Pope^ 
Jdminittrator,  ads.  Ddavan  et  oL  I  Wend.  68. 

97.  An  executor  or  administrator  is  liable  for 
costs  in  error,  only  in  cases  where  he  would  be 
subjected  to  eosts  in  the  Court  below.  Okaaon 
et  al.  V.  darkt  AdmimslraUtr^  1  Wend.  303. 

98.  Costs  cannot  be  recovered  in  a  suit  against 
executors  and  administrators,  unless  it  be  made  to 
appear  that  the  demand  on  which  the  action  was 
founded  was  presented  within  the  time  prescribed 
by  stati^te,  and  that  its  payment  was  unreason- 
ably resisted  or  neglected,  or  that  the  defend- 
ants refused  to  refer  the  same  according  to  the 
provisions  of  the  statute.  PoUer  v.  Etx  et  al. 
5  Wend.  74.  And  see  Palmer  v.  Palmer,  5 
Wend.  91,  and  Wooden  v.  Bayley,  13  Wend. 
453. 

99.  Where  there  is  a  trial,  the  facts  relied  on 
to  entitle  the  party  to  costs  in  such  cases  must 
1)0  certified  by  the  circuit  jud^.    Ihid, 

100.  To  subject  an  administrator  to  eotii,  it 
must  appear  that  the  demand  of  the  plaintiff 
'WBS  unreoiOfiabfyreiiatedornegleetid.  Niehohu 
▼.  Showerman,  6  Wend.  554. 

101.  In  a  reference  under  the  statutes  for  the 
leeoyeiy  of  a  demand  due  from  a  testator  or 
^ntestatOi  the  creditor  or  elainaxit  is  not  entitled 


to  costs,  although  he  obtain  a  report  m  bis 
favour,  unless  the  payment  of  the  aemand  has 
been  unreasonably  resisted  or  neglected;  the 
rule  is  the  same  in  the  case  of  a  reference  as 
when  a  suit  is  prosecuted.  Bobert  y»  DUmem, 
7  Wend.  583. 

103.  Executors  and  administrators  are  not 
liable  to  eosts  unless  they  are  guilty  of  a  vio> 
lation  of  duty.    Ibid. ' 

103*  Wheft  the  demand  of  the  claimmt  is 
reduced  by  the  refereesi  or  a  set-off  ellowed 
which  the  claimant  would  not  allowt  the  re- 
sistance win  not  be  deemed  unreasooahle. 
Ibid. 

104.  In  a  suit  by  an  administrator  for  a  d^t 
created  sinct*  the  death  of  the  intestate^  the 
defendant  cannot  set  off  a  debt  due  to  him  from 
the  intestate.    Fry  v.  Evam,  8  Wend.  530. 

105.  An  admimstrator  or  executor  ma^  join 
in  the  same  declaration,  counts  on  promtaea  \o 
himself  with  counts  on  promises  to  the  intes- 
tate  or  testator ;  the  rule  being,  that  the  connts 
may  be  joined  whenever  the  money  wh^  i^ 
covered  will  be  assets.    Ibid. 

106.  In  a  suit  against  an  administrator  who 
sutfen  a  default,  costs  cannot  be  taxed  ^tiH> 
out  leave  of  the  Court ;  nor  can  an  exeention 
issue  until  an  account  is  rendered  by  the  adnur 
nistretor,  or  an  order  for  execution  obtained 
from  the  surrogate.  Witme  v.  Fan  Sekaiekj  9 
Wend.  448. 

107.  On  motion  to  set  aside  a  judgment  for 
eosts  irregularly  entered,  the  Court  will  not 
hear  an  tmidavit  of  unreasonable  delay.  See*; 
such  facts  musf  be  shown  before  entry  of  the 
judgment.    Ibid. 

108.  Executora  and  administrators  are  not 
liable  to  costs  in  suits  necessarily  prosecuted 
by  them  in  the  right  of  their  testator  or  inteetals^ 
unless  the  Court  shall,  upon  special  application, 
award  costs  against  them  for  wantonly  bringing 
any  suit,  or  unnecessarily  eitffering  a  nonsuit 
or  nonpros,  or  for- bad  faith  in  bringing  or  eoo> 
ducting  the  cause.  The  Peopled.  Judges  ef 
ike  AlEany  Mayor**  Qmrt,  9  Wend.  486. 

109.  But  where  they  nnnecessarily  aue  ia 
their  representative  character,  aa  for  a  canae  of 
action  accruing  subsequent  to  the  death  of  th^ir 
testator  or  intestate,  they  are  personally  liable 
to  costs.    Ibid. 

110.  A  special  application  to  the  Courts  for 
costs  is  not  necessary,  where  the  executor  or 
administrator  is  personally  liable ;  and  in  such 
case  an  execution  may  issue,  althongb  no 
account  has  been  rendered  of  the  administration 
to  the  surrogate,  and  no  order  made  by  him  for 
execution.    Ibid. 

111.  A  party  asking  costs  against  an  execo- 
tor  must  bring  himself  strictly  wiUiin  the 
statute ;  it  is  not  enough  to  show  that  the  execu- 
tor refused  to  arbitrate,  he  must  refuse  to  lefez. 
Swift  V.  Blair'e  Executor,  13  Wend.  378. 

118.  It  ieeme,  that  when  costs  are  granted 
a^inst  an  executor,  they  must  be  paid  out  of 
his  own  funds.    Ibid. 

113.  A  judgment  for  costs  in  a  suit  against 
executore  is  not  erroneous,  although  it  does  not 
appear  on  the  face  of  the  record  that  the  coals 
were'  specially  awarded  by  the  Court,  and  a 
<fireotioa  giv«i  wbelherx  they  ^onld  be  Iftfied 
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d(V  honia  propnis  or  de  bonis  Usfatoria,     Mulht- 
ranU  Executor  y.  Gilleipie^  12  Wend.  349, 

114.  If  an  executor  or  administrator  com- 
mences a  suit  in  Chancery  in  good  faith,  upon 
probable  ^unds  of  right,  and  to  enforee  a  sup- 
posed claim  of  the. testator  or  intestate^  he  wUl 
not  be  charged  with  costs.  Mutnjff  Jdmini^ 
iraiar^  ^c  T.  PkH/hu,  1  Paige,  4^3. 

115.  But  if  he  brings  a  suit  merelv  to  aid  a 
defence  at  law,  he  cannot.  Hi  case  of  nilure,  be 
excused  from  costs  here,  in  a  case  in  which 
eosts  would  be  given  against  him  in  a  suit  at 
law.    Ibid^ 

116.  Where  an  execntor  upon .  sufficient 
grounds  applies  to  the  Court  for  direction,  he 
will  be  permitted  to  letaiii  the  costs  of  the  ap* 
plication  oat  of  the  property  of  the  testator  not 
speeificallT  bequeathed.    Aid. 

1 17.  Where  executors  or  admtnistrators,  with- 
out any  sufficient  excuse,  refuse  to  pay  oyer 
to  the  general  guardian  funds  belonging  to 
infants,  they  may  be  personally  charged  with 
^osts.  Staihens  and  oiAen  y.  Kian  Buren  mnd 
Wyektffy  f-e.  1  Paige,  479.  . 

118.  Where  an  executor  has  commenced 
ft  wrong  0ttit  by  mistake,  oir  has  ascertained 
that  it  would  be  useless  to  proceed  in  conse* 
quence  ^  facts  subsequently  'discoyered,  he 
will  be  permitted  to  discontinue  without  the 
payment  of  the  costs.  Jim^uk'r.  Skinbrenner 
and  otken^  t  Paige,  82. 

1 19.  Wheve  executors  who  haye  no  intnest 
in  the  question  aie  made  defendanti  in  Chan- 
eery,  they  are  entitled  to^  their  eosts  out  of  the 
fund.  Jkit0eld'  mnd  othen  v.  Gdden  omdoiien^ 
I  Paige,  139. 

130.  And. if  there  is-a, fair* question  for  liti« 
gntion,  and  an  ex^utor  or  administrator  does 
nothing  mom  than  his  duty  hi  attending  to  the 
interests  of  the  legatees,  he  will  be  allowed  his 
eosts  out  of  the  fund  belonging  to  them.  Prikh- 
ard  y.  ffiek$f  ()he«  I  Paige*  S70. 

181.  A  creditor  may  file  a-biU  in  Chancery 
against  the  pereon^  representatives  of  hb  d^ 
ceased  debtor,  at^  anjir  time  after  they  have 
accepted  the  trust.  But  as  they  have  one  ^ear, 
ibr  the  settlement  and  adjustment  of  darais, 
and  for  the  collecting  of  debts,  and  the  getting 
in  of  the  estate,  so  as  to  enable  them  to  make  a 
proper  distribution  according  to  the  statute,  the 
complainant  will  not  be  allowed  his  costs  in  a 
suit  commenced  within  that  tiiho,  unless  such 
suit  was  necessary  for  the  preservatton  of  the 
estate.    BuHs  v.  Oentmgf  5  Paige,  964. 

.  YI.  jttdkofii^  tf.ttn  executor  or  admimeiraior, 

133.  A  ooptract  by  an  administratrix  to  eohx 
▼cy  lands  of  her  intestate,  when  a  snrro^te^s 
order  (dt  that  purpose  shall  be  obtained,  does 
not  vest  an  interest,  though  ail  prdpr  be  afte^• 
wards  obtained.  BridgaoaUr  v.  Bwool^kld^  3 
Cow.  399* 

133.  Such  a  contract  is  void,  and  incapable 
of  beuig  enforced  either  at  law  or  in  equity^ 
both  because  the  ndmtnistFstrtx  has  no  interest, 
and  as  being  contraiy  to  the  policy  of  the 'act 
authorising  administratoia  to  sell  the  real  estate 
of  their  intestate.  '  Ibid, 
'  131.  An  administrator  has  no  interest  in  or 
w>Dtrol  over  the  real  estate  of  his  intestate ;  and 

Vol.  m.  43 


though,  after  a  contract  to  sell  land  when  a  sui^ 
rogate^s  order  shall  be  obtained  for  that  purpose^ 
an  order  be  actuallr  obtained,  the  administrator 
take^  no  beneficiad  interest  which  can  enure  to 
•make  the  oontract  binding,  even  if  it  wen  not 
contrary  to  the  policy  of  the  law.    Ibid* 

135.  The  cases  which  hold  that  where  one 
conveys  without  title,  and  afterwards  becomes 
owner,  this  shall  enure  to  the  benefit  of  the 
srantee,  meaii  that  the  grantor  must  acquire  a 
beneficial  interest  in  the  .premises  sold,  not  a 
mere  naked  authority  to  sell.    Ibid, 

136.  A  release  of  ineffidarity  in  a  judgment 
by  the  administrator  of  a  defendant  cannot 
anect  the  right  of  heirs ;  oh  whose  motion  the 
jud|rinent  may  be  set  aside,  notwithstanding  the 
release.    Spraker  v.  Davit^Jd-  Cow.  133. 

137.  Executors  are  esteemed  but  one  person 
in  law,  and  acts  done  by  one  of  several,  relating 
to  the  delivery,  sale,  or  release  of  the  testator's 
goods,  are  the  acts  of  A\.  Wheekr  v.  WkeeUr^ 
9  Cow.  34. 

138.  Thus  one  ef  two  executors  may  assign 
a. note  belonging  to  the  estate  of  their  testator* 
Ibid. 

139.  So  he  may  pledge  sncK  note,  or  assign 
it  as  coUatenl  security  m  a  Judgment  obtained 
against  the  estate  of  the  testator.    Ibid. 

130.  A  release  of  a  debt  by  two  of  three  ad* 
ministrators,  without  the  coocuirenee  of  the 
ether,  is  good,  notwithstanding  his  dissent. 
Murray  v.  BUUe/^ord  et  ai.    I  Wend.  683. 

131.  A  release  of  a  debt  on  a  compromise 
with  the  debtor,  executed  by  the  administrators, 
though  contrary  to  the  wishes  of  one«third  of 
thos^  entitled  to  disuibution,  will  not  be  set 
aside  where  there  ie  no  fraud  or  collusion 
shown  between  the  debtor  and  the  administia* 
tors.    Ibid. 

133.  An  administrator  cannot  as.  acainst  ere* 
ditors  retain  money,  remaining  in  his  hands 
unadministered,  to  apply  on  a  contract  made 
for  the  sale  of  lead  te  the  iatestale,  where 
the  oontract  has  been  annulled  and  cancelled 
by  the  vendors.  Harmon  y.  Duwiam^  3  Wend* 
367. 

133»  An  executor  by  virtue  of  his  office 
becomes  a  trustee  for  the  devieiees  and  creditoia 
of  the  testator,  when  it  is  ascertained  that  the 
personal  property  of  the  estate  is  insufficient  te 
nay.  the  debts  ofAhe  testator ;  and  in  such  a  case 
he  will  not  be  permitted  to  seH  the  roil  Mtatft 
of  the  testator  Udder  a  judgment  held  by  hlq»> 
self,  and  lb  become  the  purchaser,  ilttgffs  y« 
Roger$y  3  Wepd.  503. 

134.  An  esecatM'  is  entitled,  in  the  setderoent 
of  his  accounts,  to  be  allowed  the  reaaonable 
chargHS  paid  by  him  to  an  agent  employed  in 
tfie  manag[ement  of  the  estate  of  which  he  is 
executor,  if  the  circumstances  of  thc^  estate  ien» 
dered  the  ereployiiient  of  suoh  agent  propel 
and  justifiable ;  and  that,  whether  the  employ- 
mentof  an  agent  is  aatiiorised  W  the  will  or 
not.    M*tVhorter  v.  i9SifMoa,  1  Hopk.  98. 

13t>.  Hew  far  the  admissions  or  acts  of  one 
administrator,  in  roferenoe  to  the  acknowledg- 
ment or  liquidation  of  demands  against  the 
estate  which  he  represent,  are  ^ligato^  upon 
his  co-aHministrator  and  binding  upon  the  estate 
diicussed  ai|d  eoastdered,  w  various  oasei 
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cited  and  commpnted  upon.    H'Vlnfyre  t.  Jlibr^ 

13G.  Where  execatore  are  authorized  by  the 
last  will  and  testament  by  which  they  areappoint> 
ed,  to  sell  the  rei^  estate  of  the  testator,  and  one  or 
more  of  the  executors  neglect  or  refuse  to  tidce 
upon  themselves  the  execution  of  the  will,  a 
sale  by  the  residue  of  the  executors,  who  do 
take  upon  themselves  its  execution,  is  equally 
valid  as  if  all  had  joined.    Ilridn 

137.  Where  a  tesutor  directed  his  executors 
to  pay  to  one  of  his  sons  annually  ^SOO,  and 
also  one-fifth  of  bis  estate,  in  case  of  his  re- 
formation from  vicious  habits ;  it  was  hdd^  that 
the  executors  acted^orrectly  in  not  paying  over 
the  one-fifth  of  the  estate,  until  they  were  satis- 
fied of  the  son's  complete  reformation.  Jhuian 
T.  DuMtan^  1  Paige,  609. 

138.  And  where  a  suit  to  compel  such  pay- 
ment had  i»een  pending  some  time,  and'  the  exe- 
cutors in  their  answer  expressed  a  desire  and 
willingness  to  pay  oyer-  the  money,  under  the 
direction  of  the  Court,  it  was  .referred  to  a 
roaster  to  inc^uire  and  report  whether  a  perma- 
nent reformation  had  taketi  place.    /6uiL 

139.  And  where  4be  executors,  not  being 
satisfied  of  such  reformation,  iiad  refused  to 
pay  over  the  one-fifth  of  the  estate,  ^&f  were 
allowed  the  costs  of  defending  the  suit  com- 
menced to  odmpd  such  payment.  Ibid* 
.  140.  Executors  who  do  not  prore  the  will 
are  superseded  bv  the  grant  of-lettere  testa- 
mentaiy  or  of  administration  to  others;  and 
they  cannot  dispose  of  any  part  of  the  estate 
until  they  appear  and  qualiiy  as  exeeiitocs. 
Ogdea  ▼.  SmiM,  S  Paige^  195. 

141.  Where  %.  part  only  of  the  executors 
qualify  and  3ccept  the  trust,  those  who  qualify 
will  have  full  authority,  without  the  others,  -to 
execute  a  power  to  conTey  real  estate,  which  is 
by  the  will  conferred  on  the  executors  named 
therein,     ibid, 

143.  An  executor  is  entitled,  out  of  the  assets 
in  his  hands,  to  retatia  a  debt  due  him  by  the 
testator  in  preference  to  other  creditors  of  the 
same  degree.     Decker  v.  B/RUer^  3  Paige,  149. 

143.  He  is  also  entitled  to  the  same  prefer- 
ence in  applying  the  assets  in  the  hands  of  his 
co-executor  to  the  satisfaction  of  his  debt. 
Ibid. 

144.  An  executor  who  is  indebted  to  the  es- 
tate may  refuse  to  pay,  out  of  such  debt,  a  de- 
mand claimed  against  the  estate  by  his  co-exei' 
cutor,  until  he  is  satisfied  that  the  other  assets 
are  insufficient  to  discharge  such  demand'  of 
his  co-executor.  Ibid,  See  Rogert  y«  Rogerf, 
603. 

145.  Where  such  executor  has  a  ri^ht  to  ask 
the  aid  and  protection  of  the  Court,  in  paying 
oyer  the  debt  due  by  him  to  the  testator,  he 
will  be  entitled  to  his  costs  out  of  the  fund. 
Ibid. 

146.  So,  if  the  executor  who  was  the  creditor 
of  the  estate  had  a  right  of  preference  oter' 
other  creditors,  and  was  compelled  to  coma  Into 
Ctiancery  to  obtain  such  preference,  his  costs 
will  be  Daid  oi^t  of  the  fund.    Ibid. 

,  147.  Where  the  power  to  sell  giyen  to  exe- 
r.utors  by  the  will  is  special,  it  can  only  be 
exercised  in  the  mode  prescribed  by  the  testator. 


Pendleton  and  wife  y.  Fuy  and  others^  9  Paige, 
202. 

148.  Where  an  executor  was  authorized  to 
sell  the  real  estate  at  public  yendue,  to  pay  off 
the  legacies  to  the  children  of  the  testator  as 
they  became  of  age,  and  he  sold  the  properly  at 
private  sale  to  raise  money  for  hi^  own  on 
before  the  legacies  becanre  payable,  the  sale 
wa»  held  t6  be  void.    Ibid. 

149.  An  exeeator  or  guardian  nnay  employ  a 
derk'or  agent,  and  cliarge  the  estate  with  the 
expense,  where^  from  Uie  peculiar-  nature  or 
situation  of  the  property,  the  services  of  such 
clerk  or  agent  will  bcrbeDeficial  to  the  fxmp. 
Fan  Derheyden  y.  Fan  Derheyden^  2  Paige,  267. 

150.  But  for  his  own  services,  the  exeeator 
or  guardian  must  be  confined  to  the  sllowance 
by  way  of  commissions  as  fixed  by  jaw.  lUi* 

151.  An  agreement  by-  an  administrator  to 
convey  the  real  estate  of  the  intestate  previous 
-to  obtaininff  the  surrogate's  order  of  sale,  and 
in  anticipation  thereof,  »  illegal  and  void.  BtA 
y.  Hogen^  3^  Paige,  154. 

V U.-  JciiiMt  on.  ike  aamimtiraHon  bond. 

152.  Where  two  actions  were  brought  opos 
so  administration  bond,  under  the  statute,  {vik 
1  R.  L«  447.)  to  irecoyer  two  seyeral  claims  in 
fayour  pf  the  same  plaintiff,  the  Court  ordered 
them  to  be  consolidated.  Penph  y.  McDonald,  1 
Cow.  189. 

153.  And  in  such  an  actioB,  assignin^^  for 
breach  the  not  filing  an  inventory,  £c.  within 
six  months,  where  it  is  not  shown  that  the  r^ 
lator  suffered  any  injury  from  the  omission,  is 
improper; 'and  such  an  assignment  was  orde^ 
to  oe  stricken  out  of  the  declaratioii.    Jbid, 

154.  The  relater  being  within  the  juriedie- 
tton  of  the  Court,  proeeediags  ofi  kis  part  will 
not  be  stayed  till  security  for  costs  is  filed.  IbU. 

155.  The  oolleclion  of  the  costs  against  him 
may  be  enforced  by  attachment*  ^Ibid. 

166.  To  sustain  an  action  upon  an  admim»> 
trator's  bond,  put  in  suit  JCor  the  benefit  of  a 
creditor,  it  is  necessaty  to  show  not  only  ao 
order  of  the  surrogate  directing  the  prosecutioo 
of  the  bond,  but  also  a  decree  made  by  him  for 
the  payaaent  ef  the  debt,  and  the  omission  of 
the  administrator  to  comply  ^ith  the  decree. 
The  Pesj^  Y.  Bamee  ei  ol.   12  Wend.  492. 


EXTINGUISHMENT. 

1.  A  judgment  in  A  Justice's  Court  is  iwt 
extinguished  by  a  judgment  subseouently  ob- 
tained upon  it  in  another  J«stice*s  Court ;  the 
general  principle  goyerning  such  cases  is  ihst 
aeeci^rtty  of  a  higher,  nature  extinguishes  tV 
ferior  securities,  but  not  secutities  of  an  equal 
degree.    JIhdrews  y.  Smiih^  9  Wend.  53; 

See  Pavhikiit. 


FALSE  IMPRISONMENT. 

1 .  Where  a  part^  made  oath  and  demanded  an 
execution  of  a  justice,  under  the  third  proviso  to 
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the  fourteenth  section  of  the  fifty  dollar  act^ 
(eess.  47,  ch.  233,  p.  887.)  and  the  justice,  by 
mistake,  issued  it  asainst  the  body,  and  the  de- 
fendant was  arrested  thereon  without  the  plain- 
tiff's knowledge;  who,  as  soon  as  he  knew  of 
the  mistake  in  the  execution  and  of  the  arrest, 
ordered  the  defendant  to  be  discharged;  heU^ 
that  the  defendant  could  not  maintaio  false  im- 
prisonment against  the  plaintiff.  Tbiflor  r. 
7Vaa&,  7  Cow.  249. 

2.  A.  party  in  a  Instiee's  Court  is  not  ac- 
eouBtable  for  the  issuinsr  of  process,  unless  he 
direct  or  sanction  it.    Ibid, 

3.  Otherwise,  as  tp  process  issued  by  his 
attorney  in  a  Court  of  record.    Ibid. 

4.  Semble^  that  a  warrant  for  the  examination 
of  9  paup^,  jinder  the  statute,  (1  R.  L.  281, 
S.  7.)  may  be  directed  to  anjr  eonstable  of  the 
county  where  the  pauper  resides.  But  it  can- 
not M  executed  by  a  constable  of  any  other 
town  than  that  where  the  pauper  resides.  Rey- 
nolds r.  Orti99  7  CoW.  269. 

5«  Where  justices  issued  such  a  warrant, 
directed  and  delivered  by  them  to  a  constable 
of  another  town,  who  arrested  and  brought  the 
pauper  before  one  of  them  and  another  justice; 
and  these  two  tustices  examined  the  pauper, 
and  made  an  order  of  removal,  which  was  exe- 
euted ;  held^  that  the  proceedings  were  coram 
nonTjudiet  and  void,  tnoug[h  no  objection  was 
made  by  the  pauper  to  the  informality.-    Ibid, 

6.  Htld^  that  false  imprisonment  would  lie, 
in  such  case,  against  the  justices  who  issued 
the  procesSf  and  delivered  it  jto  the  constable. 
Ibid. 

7.  Otherwise^ had  the  pauper  appeared  volun- 
tarily, and  submitted  to  an  examination.    Ibid, 

8.  Where  a  statute  requires  that  a  certain 
person  shall  execute  process,  and  it  is  executed 
by  another,  such  a  proceeding  is  void.  It  gives 
no  jurisdiction;  and  all  the  subsequent  proceed- 
ings upon  it  9re  coram  rum  Judiee  and  void. 
Jbid* 

9.  A  warrant  issued  from  a  Justice's  Court, 
against  ^*  John  Doe,  the  person  carrying  off  the 
cannon,'*  intended  of  Levi  Mead,  who  was, 
when  it  issued,  in  the  act  of  carrying  off  a 
cannon,  and  for  whom  it  was  intended.  Being 
arrested  ninder  it,  htid^  that'  Mead  might  main- 
tain trespass  against  the  persons  concerned  in 
the  arrest.    Mead  v.  Hawa^  7  Cow.  332. 

10.  The  arrest  of  a  person  by  a  wrong  name 
cannot  be  justified,  though  he  was  the  person 
intended,  unless  it  be  shown  that  he  was.knoWn 
as  well  by  one  name  as  the  other.    Ibid, 

11.  In  false  imprisonment,  brought  by  a  de- 
fendant io  eiectment  against  a  lessor  of  the 
plaintiff  in  toe  ejectment  suit,  for  an  arrest  on 
a  €0.  M-,  on  the  ground  of  the  judgment  having 
been  subsequently  set  aside  for  irregularity,  it 
is  not  sttffi/cient  to  ftustain  the  dction,  that  an 
arrest  was  made  on  a  ea,  ta,  in  favour  of  the 
nominal  jilaintiff  in  the  ejectment  suit  against 
the  defendant.  There  must  be  some  collateral 
evidence  to  connect  the  execution  with  the 
judgment,  and  the  lesbor  with  the  execution. 
The  coincidence  between  the  sum  of  the  judg- 
ment and  execution  does  not  suiB<^ient1y  con- 
oect  them ;  and  it  should  be  shown  that  the 
lessor,  or  his  attorney,  issued  the  execution,  or 


that  one  of  them  was  in  some  way  privy  to  it, 
or  had  recognised  it.  Brown  v.  Dermont^  9 
Cow.  2G3. 

12.  Where  an  offender,  arrested  under  %  war- 
rant endorsed  in  pursuance  of  the  act  "  for  the 
better  apprehending  of  felons  and  other  offend- 
ers," was  taken  into  the  county  where  the 
ma^strate  resided  who  issued  the  warrant, 
which  was  not  the  county  where  the  offence 
was  committed ;  it  was  held^  that  an  action  for 
false  imprisonment  was  properly  brought,  the 
officer  having  neglected  to  comply  with  the 
requirements  of  the  statute.  Green  v.  Ramsey^ 
2  Wend.  611. 

13.  False  imprisonment  will  lie  against  an 
officer  and  a  complainant  in  a  criminal  prosecu- 
tion, where  by  operating  upon  his  fears  they 
extort  money  from  the  party  accused,  though 
he  be  in  the  custody  of  the  officer  under  a  vand 
warrant. ,  Bolhy  v.  Mix  ei  al,  3  W*end.  350. 

14.  In  an  action  for  faUe  imprisonment 
against  two,  where  several  damages  are  given, 
the  plaintiff  may  cure  the  irregrularity  by  enter- 
ing a  nolk  prosequi  agrainst  one,  and  taJdng  judge- 
ment affainst  the  other.    Ibid, 

1 5.  A  misnomer  in  a  warrant  of  the  person 
arrested  subjects  those  who  execute  it  to  an  ac- 
tion for  false  imprisonment.  Scott  v.  Bfy  and 
White,  4  Wend.  555. 

16.  False  imprisonment  will  not  lie  against 
a  plaintiff  who  insists  in  a  Justice's  Court  that 
he  is  entitled  to  a  general  judgment  against  a 
defendant,  notwithstanding  an  insolvent  dis- 
charge exemptlnsr  the  body  of  the  defendant 
from  execution,  obtains  such  judgment,  and  pro- 
cures an  execution  to  be  issued,  on  which  the 
defendant  is  arrested  1  Brown  v.  Crowl,  5  Wend. 
298, 

17.  Although  the  judgment  be  erroneous,  the 
point  having  been-  discussed  and  judicially  de- 
cided, the  plaintiff  is  protected  by  the  judgment. 
Ibid, 

18.  Where  a  resort  is  had  to  management  or 
artifice  to  deprive  a  defendant  of  the  benefit  of 
exemption  from  execution  against  his  body,  it 
seems  the  action  will  lie.    Ibid, 

19.  In  a  warrant  issued  under  the  act  to  sup- 
press immorality,  it  is  not  necessary  to  state 
the  circumstances  which  gave  the  magistrate 
jurisdiction;  they  may  be  shown  aliunde  in 
an  action  against  him  for  false  imprisonment. 
Atehinson  v.  Spencer,  9  Wend.  62. 

20.  In  an  action  for  false  impriBonment;  on 
the  assessment  of  damages  hj  writ  of  inquiry 
after  a  default,  evidence  denying  the  cause  of 
action,  or  tending  to  *  show  thfit  no  right  of  ac- 
tion exists,  is  inadmissible  in  mitigation  of 
dainages.  jFbs/er  y.  Smith  et  al,  10  Wend. 
377. 

21.  Damages  in  such  case  must  be  assessed 
on  the  assumption  that  the  trespass  complained 
of  has  been  committed.    Ibid, 

22.  In  an  action  for  false  imprisonment  for 
an  ar^t  on  a  eo.  la.,  set  aside  as  irregularly 
sued  out  previous  to  the  issuing  of  nJL/a.  in  a 
bailable  action ;  it  was  held,  that  the  plaintiff 
was  not  bound  to  show  that  notice  or  bail  in 
such  action  had  been  regularly  given.  Cht^ 
tnan  v.  Di/ett,  II  .Wend.  31. 

23^  It  is  no  defence  to  such  action  that  the 
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plaintiff  has  aasigned  his  interest  in  the  same 
to  a  third  person.    Ibid. 

34.  Whether  sneh  cause  of  action  is  assign- 
iblel     Qiicre.    Ibid. 


FENCES. 

•  I.  In  what  cases  and  against  what  animals 
the  owner  of  a  close  is  bonad  to  fence,  at  com- 
non  kw,  by  statate^'by  agreement,  by  prescrip- 
tion.    1  Cow.  79,  note  (a). 

9.  Whether  the  cattle,  dec.,  ma^  lawfully 
mn  at  large  on  the  highway  by  virtue  of  a 
town  law  t    Qmsre.    Ibid. 

3.  Without  such  law,  they  may  not    Ibid. 

4.  The  law  of  partition  and  other  fences  eon- 
sideied.    /5tdL 

6.  Wherejcattle  j^  xigtitfully  leeding  upon 
tffmmAnf,  either  each  as  belong  to  the  town  or 
svch  ss  sie  thrown  up  to  common  feeding, 
wider  the  act,  (3  R.  L.  133,  b.  17.)  the  owner 
of  crops  is  bound  to  make  fences  against  such 
cattle,  or  he  cannot  maintain  trespass.  SoUada^ 
T.  JUbrsA,  3  Wend.  148. 

6.  Cattle  can  be  thns  ri^htl^ly  feeding  only 
in  pursuance  of  a  regulation  adopted  in  town 
meeting.    Ibid. 

7.  Where  aparty-.remoTesadiTisioa  fence, 
without  hsTing  previously  given  three  months* 
notice,  the  partv  injured  thereby  is  not  limited 
to  a  suit  for  the  recovery  of  actual  damages 
sustained  in  consequence  of  such  remoyal,  but 
may,  after  a  month^s  notice,  make  the  fence 
anew,  and  recover  the  expense  thereof^  bj  ac- 
tion,   Miekardmm  v.  M^Dougall^  1 1  Wend.  46. 

8.  If  aOtual  damages  Hre  sustained,  as  the 
loss  of  a  crop  for  instance,  caused  by  the  re- 
moval of  the  fence,  an  action  for  the  reeovery 
of  such  damages,  as  well  as  a  suit  to  recover 
the  expense  of  making  the  fence,  may  be  sus- 
tained.   Ibid. 

9.  The  rule  is  not  invariable  that  a  crooked 
fence  will  be  regarded  as  a  boundary  fixed, 
and  acquiesced  in  by  the  owners  of  adjoining 
lands,  although  it  has  been  continued  for  thirty 
jrears.  If  such  fence  divides  but  a  small  por- 
tion of  the  possessions ;  if  there  be  a  fence  on 
the  true  line  dividing  another  portion ;  if  for 
nearly  half  the  length  of  the  line  between  the 
adjoining  owners  there  be  no  fence  or  actual 
occupation  on  either  Mde ;  and  if  there  be  no 
agreement  to  abide  by  the  crooked  fence  as  a 
boundary,  the  party  deprived  of  his  land  by  the 
crooked  fence  is  not  concluded  from  showing 
Uie  true  line,  especially  if  after  such  lapse  of 
time  the  other  party,  by  his  declarations  and 
acts,  admits  that  such  fence  is  not  a  fixed  and 
settled  boundary.   Xaai^  v.  Cbw,  16  Wend.  64d. 


FISHERIES. 

1.  One  may  prescribe  for  an  exclusive  riffht 
of  fishing  in  an  arm  of  the  sea  where  the  tide 
ebbs  and  flows.  But  such  prescription  must  be 
elearly  proved.  Every  presumption  is  against 
It.     Gould  V.  Jftmea,  6  Cow.  869. 

9.  A  several  fishery,  in  an  ann  of  the  tea 


where  the  tid^  ebbs  and  fiows,  msT  be  derived 
from  a  giant  or  presermtion.    IbiJL 

3.  Ppima/atie^  the  fishery  ^navigable  riven 
is  public ;  and  if  any  one  has  SA  exclusive  right, 
he  must  show  it.    Ibfd. 

4.  The  patent  to  the  inhdMtants  of  Ojitcr 
Bay  oonv^ed  all  ttte  lands  under  water  wilhia 
the  bounds  of  that  fnan,  together  with  the  ex- 
clusive richt  of  fishmg  in  tlie  waters  within  ths 
same.    laid. 

6.  Such  right  is  the  common  property  of  die 
town,  and  may  be  regulated  by  rules  adopted 
in  town  meeting,  but  so  as  not  lo  occssios  a 
common  annoyance  to  the  passage  of  shipe  or 
boats,  and  subject  also  to  the  laws  for  the  con- 
servatiott  offish  or  fry.    Ibid. 

6..  Bv  the  common  law,  the  king  has  die  pro- 
perty of  the  sail  in  all  rirora  which  have  the 
flux  and  refiux  of  the  see,  and  not  the  lord  of 
the  manor  adjoining,  without  grant  or  preteiif- 
tion;  and  every  arm  of  the  sea  or  navigable 
rirer,  so  high  ss  the  sea  fbWs  and  refiows,  bo- 
longs  to  the  king ;  but  by  gvant  or  preaoeriptioii, 
a  subject  may  have  the  interest  in  tke  water  and 
soil  of  navt^ble  rivers.  The  king  may  grvit 
fishing  within  a  ere^k  of  the  sea,  or  within  some 
known  precinct  that  hath  knowi^  bounds,  even 
within  the  main  sea.  The  sixteenth,  chspter  of 
Magna  Charta^  thou^  restricting  the  king  as 
to  the  oceupancey  oirivers for  his  plessaie, did 
not  prohibit  him  from  granting  the  lands  under  the 
rivers  and  navl^le  waters  m  his  reslm  at  hia 
will  and  pleesare.  Hogen  r:  Jones^  I  Wend.  S37. 

7.  Oysters  planted  by  sa  individual -hi  a  bed 
clearly  designated  and  marked  out  in  a  bay  or 
arm  of  the  sea,  which  is  a  common^  fisheiv  to 
all  the  inhabitants  of  the  town  in  which  the  bay 
is  situated,  are  the  prbper^  of  him  who  plaated 
them,  and  for  any  interferenee  with  tbma  by 
another,  trespass  lies.  Fka  r.  Btgmtm^  14 
Wend.  42. 

8.  //  «eeiR#,  that  if  a  bed  thus  planted  iDte^ 
fered  with  the  exercise  of  the  oomrooo  right  of 
fishing,  or  if  the  oysters  were  ondistingiu^hed 
from  others  in  the  public  waters,  the  inteieetof 
the  owner  in  them  would  be  snbsmlent  to  ths 
enjoyment  of  the  public  use.    Ibid. 


FORCIBLE.  ENTRY    AND    DE- 
TAINER. 

1.  The  same  circumstances  of  Tiolenoe  of 
terror  whidi  will  constitute  a  forcible  entry, 
will  amount  to  a  forcible  detainer.  Pmpk  v. 
i?idkerf,^Cow.B26. 

9.  E*  g.  threats  of  bodily  hurt  to  the  former 
possessor,  if  he  shall  return,  though  he  make  no 
attempt  to  re-enter.    Ibid. 

3.  The  defendant,  having  entered  peaceably* 
said  to  the  former  possessor,  **  It  will  not  be 
well  for  you,  if  you  ever  come  npon  the  premiaea 
again  by  day  or  night.^'  It  was  lefE  to  the  juty 
whether  this  was  a  threat  of  personal  Tio}en<^ 
and  so  a  fbreible  detainer  within  the  statute. 
They  found  it  was ;  and,  on  motion  for  a  nev 
trial,  it  was  refhsed.    Ibid. 

4.  The  title  of  the  defendant  is  not  in  <{nes- 
tion  on  the  trial  of  an  indictment  for  a  forcible 
entry  at  detainer.    Ibid^ 
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B.  Under  an  indictment  ft>r  a  foietble  entry 
mnd  detainer,  the  jury  may  find  the  defendant 
guilty  of  a  forcible  detainer  only.    AtV. 

6.  A  party  in  actnal  peaceable  poaaession  of 
landa  at  the  time  of  a  forcible  entry,  or  in  the 
conatnictiTe  noeseasion  thereof  at  the  time  of  a 
Ibicible  holdW  oat,  is  entitled  to  proceed  under 
the  atatate  of  fereible  entrieA  and  detainers, 
ulthbngh  he  is  neither  aeiaed  of  a  freehold,  nor 
poaaeaaed  of  a  term  of  yaara  in  the  premiaea. 
The  PetpU  T.  VanNostrimd^  9  Wend.  51. 

7«  Proof  of  .actnal  poaaeaaion  is  aufficient  to 
support  the  allegation  in  the  inaniaitton,  that  the 
eoDiplaiaaBt  waa  poaaeaaed  in  tee  simple.  Ikid* 

8.  On  an  application  for  proceas  unaer  the  act 
relatiTe  to  forcible  entriea  and  detainers,  an  affi- 
dant  that  the  complainant  was  lawfully  and 
peaceably  poaaeaaed  of  the  premiaea  in  question 
as  tenant  thereof,  under  the  executora  of  A.  B. 
daceaaed,  who  waa  the  owner  of  the  eamev'iyith- 
CMit  aetting  forth  the^  nature  of  the  eatate  hy 
▼irtue  <Mf  whicli  such  poaaeaaion  waa  held,  la 
aufficient  within  the  proviaiona  of  the  atatate 
upon  objection  taken  alter  an  inquiaition  finding 
$he  complainant  to  be  tenant  at  will.  The 
People^  exrel.  Wlnroy^^.  Bead,  11  Wend.  157. 

9.  A  mere  intruder  or  treapaaaer  could  not  in* 
atitule  proeeedinga  under  the  atatute  relatire  to 
forcible  entriea  and  detainera,  and  be  reatoied  to 
th^  poaaeaaion  which  he  held  nnlawfuUv ;  but 
any  person  having  lawfully  any  ipight  to  the  poa- 
aeaaion, and  forcibly  excluded,  from  aOeh  pos- 
aeaaion,  ia.entitled  to  ita  benefit.    Ibid, 

10.  The  complainant^a  intereat,  under  the  act 
relatiTe  to  forcible  entriea  and  detainera,  ahould 
be  tmhr  atated ;  bat  if  a  lawful  possession  is 
ayerre<C  it  ia  sufficient,  unless  the  want  of  pre- 
cision in  the  statement  of  the  complainant*a  right 
ia  objeatftd  to  before  the  judge  preyioua  to  the 
taking  of  the  inquisition.    /stdL 

II*  The  defendant  ia  entitled  to  produce  wit- 
neasea  befoie  the  jury  of  inquiry,  to  cross-ex- 
amine the  comp]ainant*a  witneaaea,  and  to  aum 
ap  the  eyidenoe  to  the  jury.    Ibid, 

13.  A  proyiaion  in  the  statute,  that  the  judge 
before  whom  auch  complaint  ahall  be  made  may, 
at  the  requeat  of  eilker  par^,  iaaue  his  eubpcaia 
requiring  any  pe|!8on  to  apfkear  and  teatify  before 
him,  ia  to  be  conatrued  aa  if  the  word  Mali  had 
been  uaed.    Ibid, 

13.  In  an  indictment  under  the  act  to  prevent 
forcible  entry  and  detainer,  (1  R.  L.  96«)  the 
defendant  may  be  eonyicted  of  forcible  de&ner 
cmly.     Tke  People  y.  GotVrepj  I  Hall,  940. 

14*  In  a  proaecBtion  of  this  nature,  the  title 
to  the  premiaea  aa  between  the  defendant  and 
the  relator  cannot  be  inquired  into,  although  the 
latter  ia  bound  to  act  forth  his  title,  so  far  aa  tb 
ahow  himaelf  to  be  within  the.proyiaions  of  the 
act.  That  title  may  be  controverted  by  the  d^^ 
fendant,  but  he  cannot  aet  up  hia  own  aa  a  sub- 
atanttva  nMtter  of  defence,  beeauae  the  aoeatioa 
of  title  cannot  be  tried  in  thla  action.    Ibid, 


FOREIGN  SENTENCE. 

1.  In  an  action  on  a  policy  of  insurance,  upon 
^-^-^  ahip,  by  aa  American  nndcrwriteri 


with  a  warrant  against  aeianre  for  illicit  traded 
the  defence  was,  that  she  w^  seiaed  in  a 
British  port,  and  condemned  by  a  Court  of  Ad- 
miralty there,  for  illicit  trade;  Ac/tf,  that  the 
condemnation  waa  not  conclusive  againat  the 
aaaured.  JFVoneta  v.  The  Ocean  Insurance  Comr 
pan^y  6  Cow.  404. 

*  3.  A  citiaen  or  subject  of  a  country  ia  not  to 
be  deeeMd  a  party  to  a  sentence  of  confiscation 
in  ita  Courta,  and  therefore  concluded  by  it  aa 
hia  own  act.    Ibid, 

S,  And  ao,  it  ieems^  of  a  atatute,  or  any  other 
public  authoritative  act  of  hia  government ;  aa 
an  vmbargOk    Ibid, 

4.  It  teeifif,  that  a  foreign  aentence  of  con* 
damnation  ia  prima  facie  evidence  that  the 
causes  of  condemnation  mentioned  in  it  exists 
and  of  the  authority  of  the  Court  to  pronounce 
sentence;  and  throwa  it  upon  the  party  who 
deniea  the  existence  of  the  eauaea  or  the  juria* 
diction  of  the  Court,  to  do  them  away  by  evi* 
dence  on  hia  part.    Ibid, 

fiii  So  of  tne  regularity  of  the  proceedingB.. 
Ibid, 

$,  Any  government  may  lawfully  provide  for 
the  aeizttie  of  veasels,  or  property  belongid^  U> 
its  own  subjects,  for  a  breach  of  ita  municipal 
regulationa,  either  on  the  high  seas  or  within 
ita  own  territorial  limita ;  and  ao  of  their  subjects 
themselves.    Ibid, 

7.  And  so,  it  eeeme^  of  vessela  belonging  to 
foreigners.    Ibid, 

8.  Where  a  seizure  and  condemnation  waa,  in 
terms,  for  breach  nf  aome  or  one  rf  the  Britiek 
lawe  relating  to  trade  and  navigation ;  hetd^  that 
the  party  who  would  avail  himaelf  of  the  sen- 
tence, must  not  only  ahow  the  proceedinga  of 
the  Court,  but  the  existence  of  the  law  under 
which  the  condemnation  took  place,  by  the 
usual  evidence.    Ibid,  . 

9.  The  libel  and  sentence  are  not  evidence  of 
the  atatute  law  upon  which  they  are  founded. 
Ibid. 


FORGERY. 

.1.  Where  the  instrument  foiged  waa  in  poa« 
session  of  the  party  at  the  time  he  uttered  and 
published  it,  is  prima  facie  evidence  that  it  con- 
tinuea  vnder  hia  control  at  the  time  of  the  trial. 
People  V.  Kingeky^  9  Cow.  539. 

3.  Certain  coal  being  conaigned  to  P.  of  New 
York,  arrived  there,  and  waa  claimed  by  another 
of  the  name  of  P.,  who  reaided  in  the  aame 
city,  but  waa  not  the  true  assignee ;  and  he, 
knowing  this,  obtained  an  advance  of  money, 
on  endorsing  the  permit  for  the  delivery  of  the 
coal,  yrith  hia  own  proper  name ;  Adtf,  that  thia 
waa  forgery,  and  not  the  merely  obtaining  gooda 
upon  false  pretences.  People  v.  Peacoelh  6  Cow. 
73. 

3.  The  forgery  of  a  writing  purporting  to 
contain  a  mere  naked  promiae  to  pay -a  aum  of 
money  in  labour,  expreaaing  no  oonaideration, 
and  being  connected  with  to  consideration  by 
averment  in  the  indictment,  ia  not  an  indictable 
crime.    People  v.  Shall,  9  Cow.  778.  ' 

4.  Forging  any  instrument  or  writing  ww^h, 
ft  appeara  on  the  face  oC  tbe  indietin«*^}  would 
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hare  beeD  Toid  if  genuine,  is  not  an  indiotabla 
crime.    Ihid. 

5.  Wliere  an  order  for  the  delivery  of  goods 
was  acceptedt  paid,  and  returned  to  Ute  drawer, 
and  the  date  of  the  paper  subsequently  altered 
by  him  with  a  fraudulent  intent ;  such  alteration 
is  not  forgery  at  common  law.  The  People  ▼. 
Fiieh,  I  Wend.  19Bw 

6.  The  cutting  out  a  brand  mark- is  an  altera- 
tion within  the  meaning  of  the  act*  Smith  t. 
Broum^.l  Wend.  231. 

7.  Where,  in  an  indictment  for  for|[vry,  two 
distinct  offences  requiring  different  punishments 
are  alleged  in  the  same  count,  as  where  the 
forging  of  a  morlgage  and  of  a  receipt  endorsed 
thereon,  are  both  charged  in  the  same  count,  and 
the  defendant  be  conyicted,  the  judgment  will  be 
arrested.     The  People  r.  Wright^  9  W^end.  193. 

8.  In  charging  the  forgery  or  felonious  altera- 
tion of  a  mort|^age,  with  the  intent  to  defraud 
the  mortgagor,  it  must  be  ayerred  that  th«re  are 
in  fact  such  lands  as  are  described  in  the  instru- 
ment, and  that  the  mortgagor  had  an  interest  or 
right  in  the  same.    Ihid. 

9.  A  check  on  a  bank,  charged  in  an  indict- 
ment for  forgery  to  be  addresMd  to  the  cashier 
thereof,  is  correctly  described  where  the  check 
is  in  the  form  of  a  letter,  addressed  on  the  back 
thereof  to  the  cashier,  although  in  the  inside  of 
the  letter  there  be  no  direction  whatever.  The 
People  ▼.  Gumaer^  9  Wend.  372. 


FRANCHISE. 

1.  For  the  inrasion  of  a  franchise  or  mere 
incorporeal  right,  the  remedy  is  by  action  on  the 
ease ;  but  when  the  Tisible,  tanpble,  corporeal 

Sropertf  of  a  party  is  injured,  if  the  injury  be 
irect,  immediate,  and  wilful,  trespass  is  the 
proper  form  of  action,  although  the  property  in- 
iured  may  be  connected  with,  or  be  the  means 
by  which  the  incorporeal  right  is  enjoyed*  Wil- 
eon  Y.  Smithy  10  Wend.  327. 

2.  Where  the  injury  is  direct  and  immediate, 
proceeding  from  the  wilful  and  intentional  act 
of  the  defendant,  the  action  must  be  trespass ; 
but  if  the  injury  be  attributable  to  negligence, 
thoush  it  be  immediate,  either  case  or  trespass 
may  be  brought.    lUA.  ' 

3.  Where  ease  is  brought  wheii  the  action 
should  be  trespass,  if  the  objection  be  taken  on 
the  trial,  the  plaintiff  will  be  nonsuited.    Ibid. 
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I.  Offrauda^  andhowthey  art  relieved  agaimt, 

1.  A  specialty  («.  g,  a  lease  under  seal)  etn- 
not  be  impeached  at  law,  on  tlie  ground  of  fhad 
or  misrepresentation  as  to  its  consideration  or 
the  motives  of  its  exeefttion.  Jaekaon  ▼.  Hili^ 
8  Cow.  290. 

2.  The  distinction  between  jurisdiction  of 
fraud  at  law  and  in  equity  is,  that  in  the  former 
Court  it  must  be  proved,  and  cannot  be  pre- 
sumed ;  whereas  in  the  last  it  may  be  prftsomed. 
Per  Wood^oorthj  J,  Gallaiian  y.  Ckumifighom^ 
8  Cow.  361. 

3.  It  is  a  proper  head  of  equitable  jurisdi^ 
tton  to  relieve  against  fraudulent  deeds.  Omh 
atock  v.  Jipthorpe^  8  Cow.  386. 

4.  An  answer,  denying  all  knowledge  and  be- 
lief of  the  alleged  fraud,  is  not  sufficient  wbeie- 
on  to  dissolve  an  injunctioii  against  eje^Stmeats 
prosecuted  on  such  deed.    Ibid, 

6.  An  injunction  is,  in  such  ease,  properly 
auxiliary  to  the  relief  sought ;  as  the  Court  of 
Chancery  "takes  the  whole  controversy  into  its 
hands,  to  prevent  double  litigation,  and  give  more 
effectual  relief  than  can  be  done  at  law.   IM, 

6.  It  is  the  practiiDe  of  the  Court  of  Chancery 
to  Older  deeds  and  other  papers,  contested  u 
false  and  fraudulent,  to  be  brought  into  Court 
for  inspection.    Ibid. 

7.  In  an  action  at  law  on  a  specialty,  fiand  is 
relation  to  its  consideration  is  no  defence.  Dek 
V.  Rooaeveli^  9  Cow.  307. 

8.  But  relief  may  be  had  in  equity.  Per 
Fte/e,  Senator.    Ibid. 

9.  If  a  jttdement  is  taken  for  a  larger  amount 
than  is  -actually  due  for  the  porpose  of  defeat- 
ing another  creditor,  the  plaintiff  is  liable  to  the 
penalty  ffiven  by  the  statute  of  frauds,  fftider 
et  al.  V.  Fhndey  et  al.  4  Wend.  100. 

10.  The  motives  of  a  party  in  entering  judg>' 
ment  upon  a  bond  and  warrant  where  he  has  oo 
security  besides  the  judgment  cannot  be  qoe»* 
tioned ;  but  where  he  has  other  security,  and 
takes  Uie  only  fund  against  which  the  lestof  the 
creditors  can  proceec^  his  motives  may  be  sob- 
mitted  to  the  consideration  of  a  jury.    Ibid* 

11.  The  statute  of  frauds  reaches  fraudulent 
eifecutions  as  well  as  fraudulent  judgments* 
An  execution  for  the  full  amount  of  a  6mefde 
judgment,  where  the  whole  or  a  part  of  the 
judgment  is  satisfied,  is  within  the  operation  of 
the  statute.    Ibid. 

12.  Inhere  is  no  such  thing  as  firaud  in  lawai 
distinguished  from  fraud  in  &ct;  what  was  fc^ 
merly  considered  as  firaud  in  law,  or  eonehmrt 
evidence  of  fraud,  is  now  held  to  be  but  prina 
facie  evidence,  to  be  submitted  to,  and  passed 
upon  by  a  jury.     Jaekaon  v.  TVimnermsfi,  7 

Wend.  437. 

13.  Under  the  act  of  1825,**  to  prevent  fiwidB- 

lent  bankruptcies  by  incorporated  companies, 
an  action  prosecuted  by  receivers  in  the  name 
of  a  corporation,  may  be  maintained  against  a 
bank  director  for  the  penalty  inconed  by  psyuif 
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out  a  portion  of  the  capital  stock  of  the  compa- 
ny to  a  stockholder,  although  it  be  admitted  by 
the  pleadings  that  the  bank  had  been  insolvent 
for  one  whole  year,  had  during  that  time  neg- 
lected to  redeem  its  notes,  and  had  suspended 
the  ordinary  business.  In  the  declaration,  how- 
ever, it  must  be  averred  that  the  suit  is  pros»> 
cuted  by  t)ie  direction  of  the  receivers.  The 
Sank  of  Niag&ra  v.  Johnwn,  8  Wend.  645. 

14.  Such  suit  may  be  brought  in  the  name  of 
the  corporation,  although  the  act  declares  that 
any  company  violating  its  provisions  shall  be 
deemed  to  have  surrendered  its  rights,  &c«,  and 
shall  be  deemed  to  be  dissolved;  the  surrender 
and  dissolution  spoken  of  in  the  act  is  but  quasi i 
the  company  remain  fit  esse  until  formally  ad- 
judged to  be  dissolved.     Ibid, 

15.  Since  the  revised  statutes^  the  receiver  in 
such  cases  is  authorized  to  bring  actions  in  his 
ewn  name.    Ibid* 

16.  A  debtor  proceeded  against  by  warrant, 
under  the  act  to  abolish  imprisonment  for  debt 
and  to  punish  fraudulent  debtors,  cannot  be  eom- 
mitted>  but  is  entitled  to  ba  discharged,  if  he 
tender  a  bond  that  be  will  not  remove  any  pro- 
perty that  he  then  ha^  out  of  the  jurisdiction  ef 
the  Court,  and  will  not  assign  or  dispose  of  his 
property  with  the  intent  to  ^fraud  his  cxedilors, 
although  the  officer  issuing  the  warrant  be  satis- 
fied that  the  allegfstions  of  the  complainant  charge 
ing  the  debtor  with  fraud  be  substantiated,  and 
such  charges  be  as  broad  as  the  cases  enume- 
rated in  the  act  l\nonit/ui  v.  AforreH,  10  Wend. 
677.   . 

17.  Where  an  officer  under  this  act  errone- 
ously commits  a  debtor  to  jail,  the  remedy  of 
the  party,  it  ieenu,  is  by  eertivrari^  and  not  by 
mandamus    Ibid, 

18.  After  commitment,  if  the  debtor  com- 
plies with  the  requirements  of  the  act,  and  the 
officer  refuses  to  discharge  him,  it  teemt  a  man^ 
damui  would  He.    Ibid* 

1 9»  An  c^lcer  before  whom  a  debtor  is  brought, 
under  the  act  to  punish  fraudalent  debtors,  must 
commit  such  debtor,  notwithstanding  the  debtor 
makes  and  delivers  an  inventory  of  his  estate 
for  the  purpose' of  assigning  his  property,  if  the 
judge  is  satisfied  that  the  proceedings  on  the 
part  of  the  debtor  are  not  just  and  fair.  •  Clarke 
V.  IFWeA/,  10  Wend.  684. 

20.  If  a  defendant  arrested  on  a  warrant 
under  the  act  to  punish  fraudulent  debtors  does 
not,  when  brought  before  the  officer,  controvert 
the  facts  and  circumstances  on  which  the  War- 
tant  issuedi  and  verify  his  allefirations  by  his 
own  affidavit,  or  by  proof,  it  is  Sie  duty  of  the 
officer  to  commit  him.  Spermer  y.  Hilton^  10 
Wend.  608. 

21.  The  complainant  is  not  bound  to  produce 
proof  to  substantiate  his  charges  until  after  the 
same  have  been  controverted  by  the  defendant's 
affidavit,  or  by  proof.    Ihid. 

32.  Where  the  officer  improperly  discharges 
the  complaint,  the  remedy  is  by  eerii^rarit  and 
not  by  vmndamul,    Ibid,  - 

23.  An  assignee  of  a  chose  in  action  will  be 
protected  in  a  Court  of  law  against  the  acts 
and  declarations  of  the  assignor  subsequent  to 
the  asmgnment.-  Kimbaii  y.  Huntin^^n^  10 
Wead.  676. 


n.  Conveyances  of  lands,  sales  of  chattels,  Judg- 
ments, executions,  and  other  acts  to  defraud 
creditors  and  purchasers  at  common  law,  and 
under  the  statute, 

24.  Where  F.  purchased  of  R.  a  tract  of  land 
on  the  bank  of  the  Ohio  river,  R.  representing  and 
believing  that  it  contained  a  valuable  coal  mine ; 
and  besides  paying  to  R.  $4400,  F.  covenanted 
to  pay  him  an  annuity  of  $1000  for  4en  years ; 
which  annuity  was  to  cease,  if,  afUir  the  mine 
was  faithfully  worked  by  P.,  it  should  not  yield 
a  certain. quantity  of  coal;  and  the  land  was 
accordingly  conveyed  by  R.  to  F.  It  turning 
out  in  fact  that  there  was  not  such  a  coal  mine 
as  was  represented  by  R«,  a  peq>etual  injunc- 
tion was  granted  to  restrain  R.  from  prosecuting 
at  law  for  the  annuity,  tho«igh  it  did  not  appear 
that  ^.  had  been  guilty  of  fraud.  Roosevelt  v. 
Fulton,  2  Cow.  129. 

26.  Ueld^  also,  that  as  there  was  no  such 
coal  mine  in  the  land  as  was  represented,  F. 
need  iiot  work  the  mine  in  order  to  determine 
the  quantity  of  coal.    Ibid. 

26.  The  nondelivery  of  properly  on  sale  is 
only  one  circumstance  in  proof  of  fraud,  and 
may  be  explained.  Butts  v.  Stnartwood,  2 
Cow.  431. , 

27.  Chancery  may  relieve  against  deeds  or 
Judgments  obtained  by  fraud  or  imposition,  or 
where,  if  regularly  obtained',  there  are  circum- 
stances of  extraordinary  hardship,  or  great 
inadequacy  of  consideration ;  but  the  party  ask- 
ing equity  must  do  etjuity,  and  he  must  not  on 
hi»  part  have  been  guilty  of  fraud  or  chicanery. 
The  hardship  should  not  be  the  consequence  of 
his  own  misconduct,  nor  should  he  delay  com- 
ing for  relief  till  the  situation  of  the  parties  is 
so  fiur  changed,  that  they  cannot  be  reinstated 
in  their  original  right.  McDonald  v.  Neilson, 
2  Cow.  139. 

28.  The  possession  of  goods  continuing  in 
the  vendor  after  sale  is  not  conclusive,  but  only 
prima  faeie  evidence  of  fraud  as  to  creditors, 
and  may  be  explained.  Bissell  v.  Hopkins,  3 
Cow.  166. 

29.  It  is  a  sufficient  explanation  that  the  sale 
was  bona  fide,  and  for  a  valuable  consideration, 
and  that  the  possession  of  the  vendor  was  in 
pursuance  of  some  agreement  not  inconsistent 
with  honesty  in  the  transaction;  as  where  a 
tefiant  sells  oxen  to  his  landlord,  In  payment  of 
rent,  upon  an  agreement  that  the  former  should 
retain  them  to  work  his  farm.    Ibid, 

30.  So  where  D.  mortgaged  a  mare  and  va* 
•riotts  other  personal  chattels  to  H.  to  secure  an 
honesi  debt,  but  retained  possession  of  the  mare 
with  H.'s  consent,  in  order  to  settle  and  close 
D.*8  business  as  constable,  he  having  no  other 
horse,  and  also  retained  possession  of  the  other 
articles  to  carry  on  his  ousiness ;  held,  a  suffi- 
cient explanation,  and  that  this  was  not  fraudu- 
lent as  to  creditors.    Ibid, 

31.  A  bill  of  sale  of  chattels,  declaring  that 
it  is  to  secure  a  debt,  and  providing  that  on 
payment  of'  the  debt  by  the  articles  or  other- 
wise, the  surplus  ai\d  remaining  article  shall 
be  released  to  the  vendor,  is  a  mortgage;  and 
possession  of  the  chattels  continuing  in  the 
mortgagor  is  not  evidonoe  of  fraud.    Ibid 
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33.  Merely  learing^  pnmeity  leried  upon  In 
the  possewion  of  the  defendant  in  the  execu- 
tion, though  with  the  plaintiff  *8  consent,  ie  not 
per  M  frandulent,  either  as  against  subsequent 
creditors  or  purchasers.  lUw  t.  ^arber^  3 
Cow.  27a, 

33.  Otberwisct  where  the  sheriff  is  directed 
to  delay  the  execution  or  sale.    Ibid. 

34.  W.,  a  man  seYenty-four  years  age,  own- 
ing a  cosftiderablf  real  estate,  the  father  of  aeven 
children,  and  whose  wife  was  sickly  ami  irritable, 
was  troubled  for  several  years  with  disseosions 
among  his  children  about  the  maaa^ement  of 
his  property,  his  wife  taking  part  with  all  his 
chilaren  on  one  side,  except  Wm.  and  J«,  two 
of  his  sons,  who  took  part  with  him ;  and  the 
dissensions  ran  so  higti,  that  the  mother  and 
the  children  who  took  part  with  her  deoarted, 
leaving  W*  tod  his  two  sons  Wm.  and  J.  in 
possession  of  the.  property,  the  management  of 
which  was  confided  by  tiieir  father  to  them,  as 
it  had  been  for  some  time  before  the  family  was 
broken  up.  W.  w^  credulous,  and  easily  led 
by  Wm.,  and  shortly  aAer  his  wife  left  him,  he 
was  sued  in  a  Justice's  Court  for  her  board ;  and 
on  askinff  Wm.*s  adyiee«  Wm.  told  him  that  if 
he  intended  ^yi%%  him  any  thing,  he  wished 
he  would  do  it ;  that  as  he  and  his  another  were 
conducting,  he  wooM  soon  hare  nothing  to  give. 
W.*s  fears  heeoming  alarmed  by  a  belief  that 
his  wife  would  dissipate  his  property,  in  order  to 
place  itbcTond  the  reach  of  dents  which  she  might 
contract,  he  was  induced  to  oonirey  most  of  his 
real  and  personal  estate  to  thesb  two  sons  in  fee, 
amounting  to  more  than  C9000  and  a  farm,  &c. 
to  Wm»  in  tmsl  f(W  another  son ;  but  which,  trust 
was  declared  by  parel  only:  Though  he  had 
before  declared  an  intention  to  ffive  all  his 
estate  to  Wm.  and  J.  by  way  of  adTaBoemsnt; 
and  though 'they  executed  to  him  a  bond  and 
mortgage  to  secure  his  and  his  wife's  mainte- 
nance, and  9$0  ja  year,  &c.  dwigg  their  Htcs  ; 
yet,M<i,  that  the  conYeyance  executed  under 
such  eireumstanees  was  void,  as  being  caused 
by  fraud,  undue  influence,  and  unfoundM  alarm, 
excited  or  countenanced  by  Wm. ;  and  being 
also  for  an  inadequate  consideration ;  and  though 
J.  might  have  had  no  part  in  bringing  itubout, 
yet  Ae/tf,  that  it  was  void  as  to  him.  JVhdan  v. 
Whtlan^  3  Cow.  637. 

36.  To  warrant  relief,  for  any  eanse,  in  a 
Court  of  equity  {t,  g,  undue  iimuence  in  pro- 
curing, a  conveyance,)  it  most  be  stated  in  the 
bill ;  but  the  charge  need  not  be  direct ;  it  is  suf- 
ficient if,  on  a  hearing- upon  the  pleadings  and 
proofs,  the  ground  of  relief  can  be  gnthered 
from  an  examination  of  the  whole  bill.    Ibid, 

36.  A  conveyance  obtained  by  children  from 
a  father  will  not  be  sanctioned  by  a  Court  of 
equity,  if  it  appear  to  have  been  caused  by  an 
abuse  of  confiaence  reposed  by  him  in  his  child- 
ren, who,  for  the  purpose  of  procuring  it,  took 
took  advantage  of  his  age,  imoecility,  and  par- 
tialtty  for  them,  the  conveyance  being  also  for 
an  inadequate  consideration.    Ibid. 

37.  A  coave3rance  by  a  father  seventy-four 
years  of  age,  his  wife  being  nearly  seyenty  yean 
of  age,  and  in  delicate  health,  to  his  two  sons, 
of  reid  and  personal  estate  worth  more  than 
#9000,  taking  from  his  sons  a  bond  and  mort^ 


gage  to  secure  his  and  his  wife's  maiatenanee, 
and  an  annuity  of  960  daring  their  liTCi ;  kdd, 
to  be  for  a  consideration  grossly  inadeqaate;  it 
not  appearing  to  be  intended  as  an  advaneemeoi 

d8.  If  a  repiesentatioR  be  made  by  one  to 
another  who  is  going  to  deal  in  a  matter  of 
interest  upon  thenith  of  thatrepresentatioBfthe 
former  ahall  make  it  jpood.    Ibid, 

30.  He  who  hargams  in  m  matter  of  advan- 
tage, wiUi  a  penoa  placing  confidence  ia  him, 
ia  bound  to  snow  that  a  leasonahie  use  has  heea 
made  of  that-confidence.    Ibid^ 

40.  One,  falsely  supposing  his  estate  in  dan* 
ger,  conveys  it  to  his  sons,  wlio  know  that  it  is 
hot  in  danger,  but  neglect  to  set  the  graotor 
right ;  this  concealment  is  a  sufficient  gnmnd 
for  avoidtng  the  conveyance.    Ibid, 

41.  Where  a  grant  is  made  by  an  aged  father 
to  his  children  with  whom  he  lives,  whohava 
the  management  of  hia  property,  and  is  whom 
he  reposes  particnlar  confiaence,  if  k  Cosrt  of 
equity  sees  that,  any  acts  or  stratagems,  or  any 
undue  means,  or  the  least  speck  of  impoaitioa, 
or  the  least  scintilla  of  fvand  entered  into  tlia 
bargain,  it  will  avdSd  the  grant.    Ibid, 

43.  A  deed  prociued  hf  fraud  or  uadve  ia- 
fluence  is  void^  and  will  b!e  set  aside  in  equiiyi 
not  only  as  against  the  one  who  prActisea  ibt 
fraud  or  exerted  the  influence,  hot  as  to  tbti4 
persons  who  have  acquired  interests  under  it, 
though  they  may  be  perfectly  innocent :  thai 
undMUff  the  whole  trarisaetion.    Ibid, 

43.  Marriage  is  a  valuable  consideratioai 
and  a  ycJnntary  deed  ceases^to  ^e'so,  if  a  voxf 
tisge  be  induced  by  its  provisions ;  but  itahooM 
appeal  in  evidence  that  it  was- the  cause  of  tiM 
marriage.  The  mere  fact  that  one  holdiag  t 
voluntary  conveyance  of  property  mairies,  will 
not  make  the  conveyance  good.    Ibid, 

44^  Whether  a  marria^  indooed  by  a  eon- 
veyance  or  Settlement  obtained  hi  fraud  orniMiM 
inmieace  will  mdke  it  good  1     QiMere.   Ibid, 

46.  All  peraens  concerned  in  the  demasdi  or 
who  may  be  affected  by  tiie  relief  prayed,  ought 
to  be  psurties  to  a  bill  in  equity,  if  within  the 
jurisdiction  of  the  Court ;  but  to  a  bill  filed  againat 
one  to  set  aside  a  deed  of  bai|pin  tnd  sale  of 
land  absolute  on  its  fece,  though  the  parlka 
agreed  by  parol  that  it  should  be  in  trast  for 
another,  Uie  latter  need  not*  be  made  apaity; 
for  the  trust,  not  being  declared  by  writiog,  ia 
void.    Ibid, 

46.  A  trust  most  be  manifested  and  proTM  ^ 
by  writing,  or  it  ir  void  within  the  statute  of 
frauds.    Ibid: 

47«  A  fether,  having  gnadrantied  the  payment 
of  a  judgment  against  8.,  who  had  landa  bt 
the  judgment,  whieh^  at  a  fetr  vslne,  might  well 
be  supposed  suflieient  to  pay  the  judgment,  thea 
disposed  of  all  his  real  estate,  by  giving  to  hii 
son  a  full  covenant  deed  in  fee,  and  taking  (ton 
the  son  a  bond  to  himself  (the  father)  to  psy  e« 
annuity  for  his  life^  The  sito,  also,  fa»  cooside^ 
ation  of  the  deed,  gave  separate  bonds  to  twe 
of  his  sistenfer  £eir  portions;  ader  yrhm 
the  property  of  I.  was  exhaust^  by  exseotioaa 
upon  the  judgment,  and  proved  insuiBcient^ 
pay  the  judgment;  and  the  father  was  sued 
upon  his  guarantee,  and  had  judgment  agaM 
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,hixn,  on  exeeatlon  npon  which  the  Teal  estate 
thus  conveyed  for  the  henefit  of  his  children 
was  sold.  In  ejectment  by  the  purchaser,  the 
jury  found  against  all  actual  fraud  in  the  parties. 
'  Htldy  that  the  conveyance  was  not  legally  fraud- 
ulent, as  against  the  creditor  on  the  guarantee. 
Per  Spencer^  Jillen^  and  Slebbina,  Senators.  But 
per  Jones,  ChanceHor^  quaere.  Seward  y.  Jackson^ 
8Cow.  40G. 

48.  A  conveyance  from  a  parent  to  a  child, 
in  consideration  of  love  and  affection,  is  not 
absolutely  void  as  to  creditors;  but  the  pre- 
sumption that  it  is  fraudulent  may  be  repelled 
by  circumstances.  Per  Spencer^  Senator,  citjng 
JHinde'*8  Lessee  v,  Longtoorih^  U  Wheat.  213. 

49.  Even  admitting  this  doctrine  to  be  other- 
wise, as  to  present  subsisting  debts^  yet  an  un- 
broken guarantee  for  the  payment,  a  warranty 
of  title  to  land,  and  the  like,  are  not  subsisting 
debts,  within  the  meaning  of  the  cases  as  to 
which  a  voluntary  conveyance  by  the  guaran- 
tor, warrantor,  &c.,  would  be  ftaudulent,  per  se  ; 
but  in  such  a  case,  actual  fraud  should  be  prov- 
ed.    Per  Stebifitia,  Senator.    Ibid, 

50.'  A  voluntary  settlement,  or  conveyance 
by  way  of  advancement  of  children,  fiifter  mar- 
riage, by  a  person  indebted  at  the  timie,  is 
fraudulent  ana  void  against  all  his  creditors  who 
were  such  prior  to  the  settlement  or  advance- 
ment ;  and  that  without  regard  to  the  amount 
of  their  debts,  or  the  extent  of  the  property 
settled,  or  the  eircui^taiices  of  the  person  who 
makes  the  settlement  or  advancement.  Jackson 
T.  Seward^  5  Cow.  67. 

51.  This  rule  applies  to  A  debt  due  froin  a 
person  as  guarantor ;  though  it  be  contingent, 
till  after  (he  settlement  or  advancement ;  and 
Chough  it  be  such  a  debt  at  the  time  as  could 
not  l^  proved  under  an  English  commission  of 
bankruptcy,  or  under  our  insolvent  acts.    Ibid. 

52.  But  with  regard  to  debts  contracted  sub- 
sequent to  the  settlement  or  advancement,  it 
Mterns,  that  the  presumption  of  fraud  arising  in 
law  may  be  repelled  by  circumstances.    Ibid, 

53.  A  father,  having  guarantied  the  payment 
of  a  certain  judgment  against  S.,  who  had  lands 
bound  by  the  judgment  which,  at  a  fair  valua- 
tion, might  well  be  supposed  sufficient  to  pay 
the  judffment^  then  disposed  of  all  his  real 
estate,  by  giving  to  his  son  a  full  covenant 
deed,  and  takiar  a  bond  to  himself  for  an  an- 
nuity for  his  life;  and  the  son  also,  in  con- 
sideratloD  of  the  deed,  gave  separate  bonds  to 
two  of  his  sistera.  for  their  portions;  after 
which,  the  property  of  S.  was  exhausted  by 
execution,  and  proved  insufficteBt  to  pay  the 
JHdgment;  and  the  father  was  sued  upon  his 
^arantee,  and  had  judgment  against  him*  on 
execution  upon  wbieh  the  real  estate  thus  con- 
Teyed  for  the  benefit  of  his  children  was  sold. 
On  ejectment  by  the  purchaser,*  though  the  jury 
found  against  all  actual  fraud ;  yet,  held^  (hat 
the  advanoement  wais  fraudulent  in  law,  and  void 
ss  against  the  debt  due  by  the  guarantee.  Jbid, 

54.  Meade  v.  Livingston  (3  John.  Ch.  Rep. 
481.)  in  equity  considered;  and  its  doctrine 
applied  to  a  Court  of  law.    Ibid. 

55.  C,  a  merehaat  in  failing  circumstances, 
executed  to  trustees  sundry  deeds  of  assini- 
oiont  of  his  property  in  trust  to  pay  his  ciedit- 


ors,  who  were  thereby  ranked  into  classes,  and 
were  to  be  paid  in  a  certain  order  of  priority. 
One  of  the  deeds  declariKi  a  trust,  to  pay  a  cer- 
tain sum  annually,  for  a  limited  time,  to  C,  the 
debtor ;  and  alj  the  assignments  were  subject 
to  this  trust.  By  another  of  the  deeds,  any  cre- 
ditor who  should  attach  any  of  the  debtor's 
property  was  to  be  excluded  from  the  benefit 
of  the  trusts ;  which  last  provision  was  subse- 
quently annulled.  Afterwards,  fearing  that  the 
assignments  might  not  prove  valid,  C.  confess- 
ed a  judgment  to  the  same  trustees,  upon  the 
same  trusts  for  creditors ;  but  without  the  re- 
servation in  his  own  favour ;  which  judgment 
was  intended  to  be  resorted  to  only  in  case  the 
assignment  should  not  be  adjudged  valid.  Held^ 
thatl)oth  the  assignments  and  judgment  were 
void  in  ioto,  being  a  fraud  upon  creditors. 
Maekie  v.  Cairns^  5  Cow.  547. 

56.  An  assignment  in  fraud  of  creditors  b^ 
ing  valid  as  between  the  parties,  the  assignee 
cannot  take  a  judgment  and  execution,  which 
shall  bind  the  subject  of  the  assignment,  until 
this  is  annulled,  released,  or  abandoned,  so  as 
to  revert  the  property  in  the  assignor.    Ibid. 

57.  The  intention  to  use  a  judgment  con- 
fessed by  a  fraudulent  assignor  to  a  fraudulent 
assignee,  only  in  case  the  assignment  should  be 
adjudged  invalid,  connects  the  judgment,  and 
infects  it  with  the  Vices  of  the  assignment. 
Ibid. 

58.  An  insolvent  debtor  may  pay  some  cre- 
ditors in  preference  to  ethers ;  and  may  secure 
his  preferred  creditors  by  assignment  or  judg- 
ment in  trust  for  such  creditors;  but  be  can 
make  no  assignment  of  any  part  of  his  property 
in  trust  for  himself;  and  if  the  security  for  the 
benefit  of  his  creditors  contain  any  such  pro- 
vision, or  be  intended  to  come  in  aid  of  another 
security  containing  such  provision,  it  is  void 
not  only  for  the  portion  reserved,  but  for  the 
whole;  not  only  in  equity,  but  at  law.    Ibid. 

59.  A  deed  or  judgment  void  in  part,  as  be- 
ing a  fraud  on  creditors,  is  void  in  tolo*    Ibid. 

60.  A  contract  or  judgment  illegal  and  void 
in  part,  as  being  against  the  provisions  of  a 
positive  statute,  is  illej^l  and  void  in  toto.  Ibid. 

61.  ThecasDS  of  Jfurrajr  v.  Rigg9f(i5  John. 
571,  2  John.  Ch.  Rep.  565,^580,  S.  0.)  Esi- 
imck  V.  (hlland^  (5  T.  R.  430,  2  Anstr.  381, 
S.  C.)  and  Tarbaek  v.  Marbury,  (2  Yen.  510.) 
considered  and  explained  in  reference  to  the 

Snestion,  whether  an  insolvent  debtor  may*  in  a 
eed  of  trust  for  the  benefit  of  his  creditors, 
reserve  a  provision  for  himself.    Ibid. 

63.  An  assignment  by  an  insolvent  of  pro- 
perty in  trust  for  his  creditors,  reserving  a Jiro- 
viaioa  for  himself^  is  void  by  the  law  of  Lou- 
isiana*  Ckartres  v.  Cbtiu,  Court  for  the  E.  D. 
Louisiana,  18254  Note  to  the  opinion  of 
Gulden^  Senator. 

63.  The  property  of  a  debtor  who  fails  be- 
longs, in  moral  justice,  to  his  creditors.  Per 
Savage f  Chief  Justice.    Ibid, 

6(«  If  a  judgment  be  valid  in  its  concoction, 
I.  e.  bona  fidt^  and  upon  sufficient  consideration, 
though  execution  be  taken  out  and  enforced, 
with  a  view  to  delay  and  hinder  creditors,  and 
it  have  that  effect,  yet  it  is  not  fraudulent  within 
the  statute  for  the  prevention  ef  fraadsy  (c 
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10,  ch.  44, 1  R.  L.  75.)  and  the  plaintiff  is  not, 
therefore,  liable  to  the  penalty  imposed  by  the 
fourth  section  of  that  statute.  (1  K.  L.  76,  7.) 
Wilder  T.  fVinne,  6  Cow.  284. 

65.  It  is  lawful  for  a  debtor  in  failing  cir- 
cumstances to  prefer  one  creditor  to  another,  or 
to  prefer  one  set  of  creditors,  by  confessing  a 
judgment,  &c.,  or  otherwise.    Ibid, 

66.  Fraud  is  a  question  of  law  when  there 
is  00  dispute  about  facts.  It  is  the  judsment 
of  law  on  fact  and  interest.  Jmekmm  r.  Mather^ 
7  Cow.  301. 

67.  The  law  has  established  certain  indicia, 
which,  if  they  appear  in  relation  to  a  contract, 
it  will  be  adjudged  fraudulent.     Ibid, 

68.  In  most  cases,  fraud  is  a  mixed  question 
of  law  and  fact ;  and  the  jury  are  often  called 
upon  to  draw  a  conclasion  from  eouirocal  facts 
and  suspicious  circumstances.    loid, 

69.  where  such  circumstances  combine,  as 
where  a  man,  unembarrassed  in  his  circa m- 
Btanees,  on  the  eve  of  judgment  against  him, 
sold  out  his  real  estate,  which  was  considerable, 
to  his  son-in-law,  who  was  in  low  circum- 
stances ;  who  gave  a  mortgage  for  the  purchase 
money ;  the  grantor  still'  continuing  in  partial 
possession,  and  exercising  some  control;  the 
son-in-law  acting  with  deference  to  his  direc- 
tions, making  suspicious  declarations,  and  ao- 
tually  taking  a  fniudulent  conyeyance  of  the 
grantor's  personal  property,  and  remoying  it  out 
of  the  county  to  avoid  executions  against  the 
^ntor*  &c. ;  all  these  circumstances  appear- 
mg,  and  not  being  explained  on  the  trial; 
though  the  jury  found  in  favour  of  the  validity 
of  the  grant  of  the  real  estate  against  a  sale  by 
the  creditor ;  held^  that  a  new  trial  6hould  be 
granted.    Ibid, 

70.  The  grantor,  before  he  purchased,  took 
the  advice  of  a  counsellor  at  law  upon  the 
question  whether  he  could  safely  make  the  pur- 
chase, notwithstanding  the  pendency  of  the 
suits  affsinst  the  grantor.  Held,  that  thoogli 
he  might  himself  have  souvht  that  opinion,  and 
the  jury  believed  that  he  did  so,  and  that  the 
opinion  was  fairlv  given,  it  ought  not  to  in- 
fluence them  in  &voar  of  the  flrant ;  as  such 
an  opinion,  though  honest,  could  not  reach  all 
the  circumstances  disclosed  in  evidence.    Ibid. 

71.  Held^  also,  that  whether  the  grantee 
knew  that  the  grantor  intended  to  commit  a 
fraud  or  not,  was  not  the  test  of  the  validity  of 
the  conveyance;  for  without  reference  to  the 
mn%of*B  intentions,  the  part  taken  by  the  de- 
fendant, and  his  acts,  might  be  fraudulent.  Ibid, 

73.  Where  the  question  is  upon  the  fraud  in 
a  conveyance  of  real  estate,  a  fraudulent  pur- 
chase of  peiBonal  property  by  the  grantee  from 
the  grantor  of  the  real  estate,  made  after  the 
sale  of  the  latter,  may  be  received  in  evidence 
in  connexion  with  other  circumstances,  to  im- 
peach the  sale  of  the  real  estate.    Ibid, 

73.  A  man  in  embarrassed  circumstances, 
with  a  suit  for  a  considerable  debt  notoriously 
pending  against  him,  on  which  execution  was 
shortly  expected,  conveyc»d  by  bill  of  sale  abso- 
lute on  its  iace,  one-half  of  a  sloo(»;  the  vendee 
agreeing  by  a  memorandum  in  writmg,  executed 
at  the  same  time,  that  if  the  vendor  paid  certain 
endorsements  for  himself  within  twdve  months, 


to  secure  which  the  sale  was  made,  then  the 
sale  should  be  void ;  but  if  not,  then  to  be  valid ; 
and  that  the  vendee  should  then  pay  the  en- 
dorsements within  one  year.  The  endorsers 
afterwards  took  the  vendee*s  notes,  but  did  not 
know  of  the  condition  in  the  sale.  A  part  of 
these  notes  were  afterwards  paid  out  of  mone^ 
furnished  by  the  vendor,  judgment  being  obtain- 
ed in  the  pending  suit  about  a  month  aA;^  the 
sale,  and  the  sloop  sold  under  execution  issued 
upon  it ;  held,  that  the  bill  of  sale  was  fraudulent 
as  to  creditors  in  judgment  of  law ;  and  there  be- 
ing no  dispute  about  the  facts,  keldf  also,  that  in 
trover  by  the  vendj^e  against  the  purchasers  un- 
der the  execution,  brou^t  for  a  conversion  of  the 
sloop,  that  the  plaintiff*  should  be  nonsuited ; 
there  not  being  sufficient  evidence  of  his  right 
to  go  to  the  jury.   StulMim  v.  Brown,  7  Cow.  733. 

74.  A  debtor  in  failing  circumstances  may 
prefer  one  creditor,  or  set  of  creditois,  to  an- 
other.    Winiringham  v.  Laf»y^  7  Cow.  735. 

75.  This  assignment  to  pay  debts,  providing 
for  payment  or  reassignment  of  die  suiplus  to 
himself  aAer  all  his  debts  paid,  is  not  naudu- 
lent  as  to  his  creditors.    Ibid, 

76.  A  sale  of  land  by  one  indebted  at  the 
time,  in  consideration  of  supporting  his  family, 
is  fraudulent  and  void  as  to  creditors ;  and  if  a 
jury  find  the  sale  valid  as  to  creditors,  a  new 
trial  will  be  granted.  Jaehon  y.  Parker^  9 
Cow.  73. 

77.  To  maintain'  an  action  for  selling  one 
article  for  another,  there  must  be  either  fraud 
or  warranty.     Wekk  v.  Carter,  1  Wend.  185. 

78.  The  possession  of  p^aonal  property  by 
a  vendor  or  mortgagor,  inconsistent  with  the 
face  of  the  deed  conveying  it,  \%  prima  facie  evi-' 
denoe  of  fraud,  but  subject  to  explanation.  A 
mortgage  of  personal  property  is  no  security 
for  subsequent  advances  made  on  the  strength 
of  a  parol  engagement.  Upon  a  conceded  state 
of  facts,  fraud  is  a  question  of  law.  iKvetr  d 
id,  V.  McLaughlin,  3  Wend.  596. 

79.  Actual  fraud  in  the  conveyance  of  pro- 
perty may  be  shown  by  a  creditor,  although  his 
debt  accrued  subsequent  to  the  conyeyance 
sought  to  be  avoided.  So  a  purchaser  for  a 
valuable  consideration  has  a  nght  to  avoid  a 
precedent  fraudulent  conveyance.  Wadnoarik 
v.  Havens,  3  Wend.  411. 

80.  Where,  from  the  nature  of  the  traimactiov, 
the  inadequacy  of  the  consideration,  the  relative 
character,  capacity,  and  connexion  of  the  parties, 
fraud  and  imposition  may  be  presumed,  a  Court 
of  equity  will  set  aside  a  contract*  JSaU  ei  ai. 
V.  Perkine,  3  Wend.  636. 

81.  A  sale  under  an  execution  does  not  en- 
title the  reversioner  to  demand  a  fifth  of  the 
consideration  money,  under  a  covenant  that  on 
every  sale  or  assignment,  such  proportion  of  the 
puichase  money  shall  be  paid  to  him.  If  it  be 
bona  fide  an  adversary  proceeding  on  the  part  of 
the  creditor,  and  not  collusive  with  intent  to 
defeat  the  oondition^o  the  lease.  hinngtUm  v. 
Kifp,  3  Wend.  330. 

83  A  voluntary  conveyance  is  a  deed  with- 
out any  valuable  consideration ;  if  any  thing 
valuable  passes  between  the  parties^  it  is  a  pur* 
chase.    Jacketm  v.  Peek,  4  Wend.  300. 

83,  A  volanlary  eonveyaneo  oaiuot  be  im* 
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|MHicbed»  unless  there  is  actaal  fraud,  which 
must  be  passed  upon,  and  decided  by  a  jury. 
Ibid. 

84.  Whether  an  action  ai  lata  will  lie  by  a  ven- 
dee against  a  vendor,  for  a  fraudulent  represen- 
tation as  to  the  title  to  land,  where  the  Tendee 
accepts  a  deed  without  warranty,  and  is  subse* 
quently  evicted  by  the  true  owner  I  Qumre, 
Leonard  v.  Pitney^  5  Wend.  30. 

85.  The  action,  at  all  events,  must  be  brought 
within  six  years  after  the  representation ;  igno- 
lance  in  the  vendee  of  the  defect  of  the  tide,  and 
ixandulent  concealment  en  the  part  of  the  vendor 
of  such  defect  until  within  six  years  before  suit 
brought,  is  no  answer  to  a  plea  ef  the  statute  of 
limitations.    Ibid, 

86.  Where  ^[oods  are  obtained  by  a  fraudth^ 
laU  rtpreaenlaU9n^  and  an  action  is  brought  for 
the  injury,  the  jury  are  «authori:(ed  to  give 
damSffes  for  the  punishment  of  the  fraud  over 
and  above  the  value  of  the  goods.  JiUen  v.  Jldf 
dington,  7  Wend.  1. 

87.  An  action  on  ike  eate  lies  against  a  party 
who  conmiiies  with  another,  that  such  other 
shall  obtain^  goods  on  credit  firora  a  third  person, 
-and  deliver  the  same  over  to  him;  the  fraudulent 
aot  of  the  party  obtaining  the  goods  beiiig 
deemed  the  act  of  the  other.  Moore  v.  TVocy, 
7  Wend.  ^29. 

88.  The  party  obtaining  the  goods  is  a  com- 
petent witness  against  ihepartieepifraudia.  Ibid, 

69.  The  bare  (act  of  a  grantor  remaining  in 
posaession  of  lands  conveyed  by  him  to  a  Uiird 
person  is  not  enough,  uncorroborated  by  other 
cucumstances,  to  subject  the  transaction  to  the 
imputation  of 'fraud.  M^very  v.  Edgarton,  7 
Wend.  259. 

90,  An  action  on  the  eate  lies  against  a  pubUe 
qfieer  for  a  faiae  and  fraudukni  repreeentaiion 
made  by  him  in 'relation  to  property  sold  by 
him,  and  it  is  no  answer  that  the  sale  was  made 
in  his  official  character.  Culoer  v.  dvery^  7 
Wend.  381. 

91.  The  action  lies  for  such  representation 
made  during  a  treaty  for  the  sale  and  purchase 
of  lands,  if  damage  ensues,  although  the  nego* 
tiation  has  been  consummated  by  a  aeed  or  writ- 
ten contract.    Ibid, 

99.  Whatever  is  said  or  done  in  goodfaiih^  in 
a  treaty  for  a  sale  and  purchase,  is  merged  in 
the  purchase  itself  when  consummated,  and  can- 
not be  overhauled,  whether  the  representations 
were  true  or  false ;  but  if  they  were  knoum  to  be 
fdht  when  made,  and  have  produced  damage, 
the  subsequent  consummation  of  the  agreement 
will  not  shield  the  defendant.    Ibid, 

93.  Where  a  par^  vras  induced  by  a  false 
Tepresentatton  to  purchase  property  at  a  loan 
officer's  sale,  paid  the  purchase  money,  and  ob- 
tained a  deed  which  conveyed  no  title,  the  pro- 
perty having  been  previously  sold ;  ii  was  hM^ 
that  an  aclioa  on  the  case  might  be  maintained 
by  the  purohaser,  without  proof  that  a  suit  had 
been  brought  for  the  recovery  of  the  premises. 
Ibid. 

94.  Oaae  lies  for  a  false  representation, 
whether  made  on  the  sale  of  real  or  personal 
property,  and  whether  it  relates  to  the  title  of 
land,  or  to  some  collateral  thing  attached  to  it. 
Ibid. 


95.  Whether  a  deed  from  a  parent  to  his  child, 
in  consideration  of  natural  love  and  aflection,  is 
fraudulent  or  not  as  against  creditors,  is  a  quea^ 
tion  of  fact  for  a  jury.  Jack$on  v.  7\mmerman^ 
7  Wend.  437. 

96.  A  voluntary  conveyance,  not  actually 
fraudulent  as  relates  to  the  grantee,  may  be- 
come valid  by  matter  ex  pott  Jaeto^  as  by  a  pur- 
chase for  valuable  consiaeration,  or  by  the  map> 
riage  of  the  grantee,  if  ^feme.  Marriage,  if  the 
conveyance  forms  an  inducement  thereto,  ren- 
dere  the  conveyance  valid,  not  only  as  ajrainsta 
subsequent  purchaser,  but  against  the  creditora 
of  the  grantor,     ff^bcvf  v.  Jockaon^  8  Wend.  1. 

97.  Case  lies  against  the  plaintiff  and  defend- 
ant in  ^  judgment,  for  fraudulently  setting  up 
the  judgment  as  unsatisfied,  when  in  fact  it  is 
paid,  causing  an  execution  to  be  issoed  thereon, 
and  a  sale  to  be  had  of  land  on  which  the  judg- 
ment when  in  force  was  a  lien,  when  such  land, 
subsequent  to  the  judgment,  was  conveyed  by 
the  defendant,  and  passed  into  the  hands  of  a 
third  penon.  .  Stvan  v.  Saddlenure^  8  Wend. 
6T6. 

98.  It  is  not  necessary  to  show  actual  spe- 
cific damages  in  such  action  t  trouble,  incon- 
venience, or  expense  to  the  plaintiff  is  enough  to 
sustain  the  action.    Ibid, 

99.  Whero  the  plaintiff  in  such  action  de* 
rives  his  title  from  one  of  the  defendants,  ths 
defendants  are  not  allowed  to  allege  that  no  in- 
terest in  the  land  was  conveyed  to  the  plaintiff 
by  the  deed  under  which  he  claims ;  nor  can 
they  avail  themselves  of  a  variance  between  the 
ju^Igment  and  execution.    Ibid. 

100.  The  obtaining  .of  an  endorsement  to  a 
promissory  note  by  false  pretences  and  with  a 
fraudulent,  intent,  and  which  the  party  obtain- 
ing it  has  actually  used  for  his  benefit,  is  within 
the  spirit  of  the  act  rendering  punishable  the 
obtaining  by  fi^se  pretence  money^'gooda  or 
chattels^  or  other  effeete  »*  the  words  *«  other  ^eeti^^ 
in  our  statute  are  equivalent  to  the  words 
««  other  valuable  things"  in  the  British  act.  The 
People  V.  Ston^,  9  Wend.  182. 

101.  By  the  revised  statutes,  the  obtaining 
by  false  pretence  the  tignature  tf  a  peraon  to  a 
written  instrument,  is  classed  with  the  obtaif^ 
ing  rf  money  by  false  .pretences.    Ibid. 

103.  Permitting  a  vendor  of  personal  property 
to  keep  possession  thereof  three  montns  after 
the  sale,  without  showing  any  reason  for  his  so 
contiAuing  in  possession,  makes  the  sale- prima 
facie  fraudulent  against  a  subsequent  judgment 
creditor  of  the  vendor,  who  took  the  property 
by  virtue  of  an  execution.  CoUina  v.  Brushy  0 
Wend.  198^ 

103.  Where  creditora  unite  in  a  composition 
deed  to  their  debtor,  any  security  taken  by  one 
for  an  amount  beyond  tiie  composition  agreed 
upon,  or  even  for  that  sum,  better  than  that 
which  is  common  to  all,  if  unknown  at  the  timo 
to  the  other  creditora,  is  void  and  inoperative. 
Muaaell  v.  Bogera^  10  Wend.  473. 

104.  The  assignment  by  an  insolvent  debtor 
to  his  son  in  trust  for  the  payment  of  debts, 
giving  preferonee  to  certain  creditora,  of  a  foun- 
dry establi^ment,  with  the  furnaces,  machinery, 
and  tools  appertaining  thereto,  the  trustee  to 
cany  on  the  business,  to  sell  the  manufectorad 
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articles,  to  work  up  and  sell  the  QnmannfactQred 
articles,  and  grenerally  to  dispose  of  the  assig^ned 
property  as  soon  as  the  same  can  conrenicntly 
and  iudiciously  be  done,  applying  the  proceeds 
to  the  payment  of  debts;  and  the  saoseauent 
use  of  the  property  and  prosecution  of  the  busi- 
ness by  the  trustee  in  the  same  place,  under  the 
same  name,  and  by  the  same  persons,  except  the 
assignor,  as  before  the  assignment ;  and  the  fact 
that  the  assignment  was  unaccompanied  with 
ftny  schedule  of  the  property  assigned,  or  a.  list 
of  the  creditors  to  be  paid,  are  not  such  badges 
of  fraud  as  will  justify  a  Court  of  equity  to  pro* 
nonnce  the  assi^ment  void,  where  the  case  is 
submitted  on  biH  and  answer,  in  the  latter  of 
which  the  fraudulent  intent  is  denied.  C\in- 
mngham  ▼.  />ee6om,  11  Wend.  HiO, 
«  105.  Where  the  ctrcumsiances  attending  an 
assignment  are  of  a  character  to  induce  bus> 
picion  of  the  bona  fides  of  the  transaction,  and  a 
Dill  is  filed  to  set  it  aside,  if  on  the  coming  in 
of  the  answer,  the  cause  is  heard,  and  the  relief 
asked  for  is  not  granted,  the  complainant  will 
not  be  subjected  to  costs.     Ibtd, 

106.  The  mere  filing  of  a  bill  in  Chancery 
by  one  set  of  creditors,  to  avoid  conveyance  of 
property  by  their  debtor,  gives  nfo  preference 
over  other  creditors  who  pursue  the  same  debtor, 
and,  previous  to  the  decree  in  the  equity  suit, 
obtain  a  judnnent  at  law  against  him.  Jackson 
T.  Robertas  Exeeuton,  11  Wend.  480. 

107.  A  debtor  in  failing  circumstances  may 
prefer  one  creditor  or  set  of  creditors  by  assi^- 
Hig  his  property  for  their  benefit,  in  exclusion 
of  his  other  creditors,  provided  that  he  devote 
the  whole  of  the  property  assigned  to  the  pay- 
ment of  his  just  debts ;  that  the  assigrnraent  be 
absolute  and  not  conditional ;  that  it  contain  no 
reservation  or  condition  for  his  benefit;  and  does 
not  extort  from  the  fears  or  apprehensions  of  his 
creditors  an  absolute  dischar^  as  a  considera- 
tion for  a  partial  dividend.  Grwer  tt  al,  v. 
fFakeman^  11  Wend.  187. 

108.  An  assignment' containing  a  preference 
to  certain  creditors,  '*  who  should,  within  three 
months  after  being  required  in  writing  by  the 
trustees  so  to  do,  agree^  m  writing  under  seal  to 
receive  from  the  trustees  such  proportion  of 
their  debts  respectively  as  could  be  paid  by  the 
avails  then  remaining  in  the  hands  of  the  trus- 
tees, in  full  discharge  of  their  respective 
claims,"  is  void,  and  being  void  in  part  as 
against  creditors,  it  is  void  M  /ofo,  notwith- 
standing the  denial  of  the  intent  to  defraud  con- 
tained in  an  answer  to  a  bill  in  Chancery,  filed 
to  avoid  the  assignment.    Ibid. 

109.  Whether  a  provision^  such  assign- 
ment for  the  benefit  of  creditors,  jg^ving  power 
to  the  assi^rnees  to  compound  with  any  or  all 
of  the  creditors,  in  such  manner  and  upon  such 
terms  as  they  shall  deem  inroper,  avoids  the  as- 
signment 1    Qtutre.    IbiJL 

110.  Whether  an  assignment  of  the  property 
of  a  firm  by  the  copartners,  for  the  payment  of 
the  individual  debt  of  one  of  the  partners,  can 
be  sustained  1    Qtaert,   Ibid, 

111.  Although  the  question  of  fraudulent 
intent  in  cases  arising  upon  conveyances,  or 
assignment  of  property,  alleged  to  have  been 
Made  to  hinder,  delay,  or  defraud  crediton,  ia 


declared  by  statute  a  question  of  fact,  and  not  of 
law,  a  Court  of  equity  is  competent  to  pro> 
nonnce  upon  it,  in  a  case  submitted  on  bill  and 
answer,  notwithstanding  the  denial  of  such  in- 
tent in  the  answer,  if  the  facts  of  the  case  be 
such  as  to  produce  tlie  conviction  of  the  fraud- 
ulent intent;  but^in  doing  so,  regard  will  be 
had  only  to  such  facts  as  are  per  se  conclusive 
evidence  of  fraud.  What  are  usually  termed 
badges  of  fraud,  although  of  an  iapoetng  cha- 
racter, and  of  sufficient  weight  unexplained  to 
authorize  the  presumption  of  fraud,  will  be  over- 
looked, such  badges  of  fraud  being  counter- 
vailed by  the  denial  of  the  fraud ulent  intent. 
Cunmn^kam  v.  FVeebornj  11  W*end.  ^Ow 

112.  The  admission  of  facts  which  are  per 
se  fraudulent  in  judgment  of  law,  are  as  much 
so,  and  as  conclusive  upon,  the  defendant,  as  if 
he  had  in  express  terms  admitted  a  fraudulent 
intient  in  his  answer;  and  in  such  a  case,  any 
subsequent  disclaimer  of  such  intent  wiU  not 
avail  him.    Ibid, 

113.  If  a  party  relies  upon  facts  and  circum- 
stances not  per  se  conclusive  evidence  of  fraud, 
he  must  put. in  a  replication,  and  give  his  oppo- 
nent an  opportunity  to  produce  proof  in  explana- 
tion of  the  facts  casting  suspicion  on  the  trans- 
action.   Ibid, 

114.  An  actual  levy  on  personal  property, 
which  in  law  is  valid  as  a^nst  the  aelendant 
in  the  execution,  and  will  justify  a  sale  under 
it,  will  operate  to  defeat  a  subsequent  purcha^ 
thongh  bona  fide  and  for  a  valuable  consideration. 
Butler et  nl,  y,Maynard  et  dL  \\  Wend.  546. 

115.  The  leaving  of  property  in  posses, 
sion  of  the  defendant  for  a  reasonable  time,  and 
without  any  fraudoilent  motive^  after  a  levy,  is 
not  per  se  fraudulent,  but  the  ri]g[hts  of  the  plain- 
tiff and  officer  remain  in  full  vigour,    i&ik. 

116.  Theomissioh  of  thecfficer,  at  the  time 
of  a  levy  made,  to  make  a*  public  avowal  of  his 
doings,  will  not/ier  se  affect  the  validity  of  the 
levy,  where  the  fact  of  the  actual  levy  be  in- 
controverttbly  established,  although  such  omis- 
sion be  at  the  request  of  the  plaintiff  in  the 
execution,    ibid, 

117.  The -statute  against  obtaining  goods 
by  false  pretences  extends  to  every  case  where 
a  party  has  obtained  money,  or  goods,  by* 
falsely  representing  himself  to  be  in  a  situation 
in  which  he  is  not,  or  by  ftilsely  representing 
any  occurrence  that  had  not  happened,  and  to 
which  representations  peraons  of  ordinary  cau- 
tion may  give  credit  The  People  v.  Haynes^ 
11  Wend.  557. 

118.  In  an  indictment  for  obtaining  goods 
by  fiiilse  pretences,  all  the  false  nretences  relied 
on  to  sustain  the  indictment,  and  io  convict  the 
accused,  must  be  speeificallj  negatived ;  but, 
to  authorize  a  conviction,,  it  is  not  necessary  to 

Srove  all  the  pretences  laid  in  the  indictment  to 
e  false,  unless  all  are  material  to  constitttte 
the  offence  charged.    Ibid. 

119.  Where  one  or  more  of  the  pretences 
thus  proved  to  be  false  are  sufficient  pa-  se  to  con- 
stitute the  offence,  the  accused  will  be  convict- 
ed, notwithstanding  the  public  prosecutor  fails 
in  proving  other  pretences  tp  be  false,  alle^^ed 
in  the  indictment ;  such  other  pretences  in  will, 

,  in  such  'Case,  be  regarded  as  surplusage.    Ibid* 
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120.  It  is  not  necessary  to  a  conviction  un- 
der the  statute  for  obtaining  goods  by  false 
pretences,  that  the  pretences  proved  to  be  false 
should  be  the  sole  or  only  inducement  to  the 
credit  or  delivery  of  the  property ;  it  is  enough 
if  they  had  so  material  an  effect,  in  proooring 
the  credit,  or  indacinff  a  delivery  of  the  pro- 
perty, that  without  uieir  influence  upon  the 
mind  of  the  party  defrauded,  he  would  not  have 
ffiven  the  credit,  or  parted  with  the  property. 

1^1.  Where  after  goods  were  bought  of  a 
mercantile  firm,  put  up  in  a  box  directed  to  the 
purchaser  at  his  residence,  and  by  his  direction 
sent  on  board  of  the  steamboat,  the  vendors, 
having  become  alarmed  as  to  the  credit  of  the 
purchaser,  determined  to  reclaim  the  goods,  and 
told  the  purchaser  that  th^y  could  not  deliver 
them,  as  they  had  heard  that  he  had  had  a  note 
protested ;  and  the.  purchaser  thereupon  made 
Tepresentations,  as  to  his  pecuniary  situation, 
which  induced  the  vendors  to  deliver  to  him  the 
receipt  for  the  goods  given  by  the  master  of  the 
•teamboat,  to  |;ive  him  an  invoice  of  the  goods, 
and  to  take  bis  note  for  the  purchase  money ; 
ii  toaa  heid^  on  an  indictment  against  the  pur- 
chaser for  obtaining  the  goods  by  false  pre- 
tences, that  the  transmission  of  the  goods  to  the 
steamboat,  previous  to  the  representations  of 
the  purchaser,  alleged  in  the  indictment  as 
false  pretences,  was  not  such  a  delivery  of 
them  as  to  disprove  the  allegatbn  in  the  indict- 
ment, that  they  were  delivered  to  the  purchaser 
upon  the  faith  of  the  false  pretences.    Ibid. 

132.  The  whole  matter  disclosed  on  the  trial 
of  a  cause  will  not  be  re-examined  on  a  bill 
of  eacceptions ;  the  party  excepting  must  lay 
his  fin^  on  the  points  which  may  arise,  either 
in  admitting  or  rejecting  evidence,  or  in  relation 
to  questions  of  law,  arising  from  facts  not  de- 
nied, in  which  either  party  was  overruled  by 
the  Court.    Ibid. 

123.  Where  a  sale  of  property  under  an  exe- 
ention  is  brought  about  by  the  defendant,  in 
concert  with  others,  with  the  avowed  object  of 
defeating  the  interest  of  a  third  person  in  such 
property,  such  sale  will  be  deemed  fraudulent 
and  void,  although  the  execution  be  issued  on 
a  valid  and  unsatisfied  judgment..  Crary  v. 
Sprag^  etal.  12  Wend.  41. . 

124.  A  mortgage  of  personal  property,  as 
well  as  an  absolute  conveyance  of  such  pro- 
perty, is  prima  facie  fraudulent  and  void,  as 
against  creditors  and  bonajide  purchasers,  un- 
less accompanied  by  an  immediate  delivery, 
and  followed  by  an  actual  and  continued  change 
of  possession.  Byt  a  continuance  of  possession 
by  a  vendor  or  mortgagor  may  be  explained ;  but 
his  accommodation  will  not  present  a  sutficient 
explanation.    Gardner  Y.Jdama,  12  Wend.  297. 

125.  Where  a  voluntary  assignment  was  exe- 
cuted, and  a  portion  of  the  assigned  property 
was  placed,  by  the  assignee,  in  the  hands  of 
an  auctioneer  to  be  sold,  who  sold  the  same 
and  received  the  proceeds,  the  assignment  hav- 
ing been  subsequently  decreed  to  be  void,  and 
a  receiver  appointed. to  take  charffe  of  the  as- 
signed property;  ii  was  hetd^  that  the  auc- 
tioneer nad  no  lien  upon  the  proceeds  of  the 
gocdsj,  and  was  bound  to  pay  over  the  same  to  years  is  not  good  within  the  statute  of  frauds. 


the  receiver,  for  the  benefit  of  the  creditors  of 
the  assignor  who  had  filed  creditor*s  bills, 
although  the  auctioneer  was  a  creditor  of  the 
assignor,  and  ttie  money  came  to  his. hands  pre* 
viously  to  the  filing  of  the  bills  by  the  creditors, 
to -whose  use  the  money  was  directed  to  be 
paid,  the  auctioneer  having  become  a  party  lo 
the  assignment  by  signifying  his  assent  to  the 
same,  by  a  formal  acceptance.  Hone  v.  Hen^ 
riqueZf  13  Wend.  240. 

126.  Where  a  party  purchases  household 
furniture,  which  at  the  time  is  in  the  use  and 
occupation  of  a  third  person,  and  the  nurchaser 

I  permits  such  possession  to  continue  for  a  great 
ength  of  time,  e.  ^.  twenty-one  months,  the 
continuance  of  such  possession  is  jprima  fade 
evidence  of  fraud,  and  unless  satistactorily  ex- 
plained, conclusive  as  against  a  judgment  cre- 
ditor,   fkmda  V.  Gffvits,  15  Wend.  628. 

127'.  Itmems^  that  the  continuance  of  posses- 
sion by  a  defendant,  after  the  sale  of  his  pro- 
perty under  an  execution,  is  prima  faeie  evi- 
dence of  fraud,  as  well  where  the  property  is 
bid  in  by  a  third  person  as  where  it  is  struck 
off  to  the  plaintiff  in  the  execution.    Ibid. 

12R.  The  temporary  resumption  of  personal 
property  by  a  mortgagor,  although  possession 
accompanied  the  execution  of  the  mortgaore, 
will  be  deemed  fraudulent,  unless  satisfactonly 
explained.  There  must  be  a  continued  change 
of  possession.  I^tok  v.  Comxtock,  15  Wend.  244* 

129.  Without  satisfactory  explanation,  pos- 
session in  a  vendor  is  in  judgment  of  law  fraud- 
ulent ;  and  even  where  there  has  been  a  con- 
tinued change  of  possession,  the  transfer  will 
still  be  deemed  fraudulent  in  hiw  as  against 
creditors,  if  not  made  upon  snfikient  consi- 
deration.   Ibid. 

130.  A  voluntary  conveyance  is  not  void,  as 
against  creditors,  on  the  ground  that  the -grantor 
at  the  time  of  the  conveyance  is  indebted,  if  it 
be  shown  that  the  vendee  of  the  real  estate  of 
the  grantor  was  amply  sufficient  to  pay  his. 
debts.    Jackson  v.  Post,  15  Wend.  588. 

131.  The  property  in  goods  in  a  store,  con- 
veyed to  a  third  person  by  an  instrument  of 
assignment,  dated  after  the  docketing  of  a-jodg- 
ment  against  the  assignor,  and  left  in  his  hands 
without  any  good  reason  shown  therefor,  does 
not  pass  to  the'  assignee,  and  the  assignment 
itself  is  fraudulent  and  void.  The  presumption 
in  such  eases  is,  that  the  assignment  vras 
made  to  defest  the  judgment^  and  it  will  not  be 
upheld.     Wiliicuns  v.  L^wndes^  1  Hall,  579. 

132.  Where  an  auctioneer  has  the  avails  of  a 
fraudulent  sale  in  his  hands,  he  cannot  protect 
himself  from  answering  by  a  demurrer  upon 
the  ground  of  his  being  a  witness.  Schmidt 
V.  Dreiericht,  I  Edw.  119. 

133.  An  auctioneer,  in  such  cases,  is  a  mere 
a^ent  or  stakeholder;  and  he  cannot  protect 
himself  upon  the  ground  of  other  parties  having 
a  defence.  Indemnity  is  all  he  can  ask  upon 
bringing  the  money  into  Court,  or  paying  it 
under  an  order.    Ibid, 

m.  Leases^   4^e.  by  parol  only;    assignments^ 
granisy  or  surrenders  of  interests  in  land,  ^c. 

134.  A  surrender  of  a  lease  for  a  term  of 
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nn\tm  it  be  by  deed  or  note  in  trriting,  signed  ^ 
by  the  party ;  the  cancelling  and  destroying  of 
the  lease  by  the  agreement  of  the  pafties  Will 
not  operate  to  divest  the  interest  of  the  lessee. 
Bovoan  ▼.  Lytle,  il  Wend*  616 

135.  A  parol  agreement  that  a  party  may  abut 
and  erect  a  dam  upon  the  lands  of  another,  not 
for  a  temporary  but  a  permanent  purpose,  as  the 
eieatiGo  of  a  water  power  for  the  use  of  mills 
and  other  hydraulie  works,  is  Toid  within  the 
statute  of  frauds.  Mumford  T«  Whitney^  15 
Wend.  380. 

136.  li  aum8f  all  the  cases  agree  that  a  per- 
manent intenrat  in  the  land  itself  can  be  trans- 
ferred only  by  writing* .  Ibid. 

137.  A  license  is  an  authority  to  enter  upon 
the  lands  of  another,  and  do  a  particular  act  or  a 
series  of  acts,  withoutpossessing  any  interest  in 
the  lands;  it  is  founded  in  personal  confidence; 
is  not  assignable,  and  is  valid,  though  not  in 
writing ;  but  the  conferring  of  a  right  to  enter 
upon  lands,  and  to  erect  and  maintain  a  dam  as 
long  as  there  shall  be  employment  for  the  water 
power  thus  created,  is  more  than  a  license;  it  is 
the  transfer  of  an  interest  in  lands,  and,  to  be 
▼alid,  must  be  in  writing.    Ibid, 

138«  A  parol  agreement  between  a  landlord 
and  a  tenant  of  a  term  for  six  years,  that  the 
tenant  shall  surrender  his  interest  in  the  de* 
mised  premises,  and  that  the  landlord  shall  exe- 
cute a  new  lease  for  eight  years  to  third  persons, 
does  not  operate  as  a  surrender  by  operation  of 
law,  unless  such  new  lease  be  executedt  nnd 
pass  an  interest  according  to  the  contract  and 
mtention  of  the  parties;  although  the  tenant 
quits  the  premises,  the  third  persons  enter,  re- 
main in  possession  for  the  space  of  a  year,  and 
pay  rent  to  the  landlord ;  and  conseauently,  the 
original  lease  remains  in  force,  and  the  landlord 
may  maintain  an  action  upon  the  covenant  in  it 
for  the  payment  of  rent  against  the  orifrinal 
tenant  for  rent  subsequently  accrued*  Sehiefft' 
Un  ▼.  Carpenter^  15  Wend.  400. 

IV.  (a)  What  writing  is  wuffident, 

139.  A  promise  in  writing  unsealed,  not  for 
the  payment  of  the  money,  is  void,'^nless  it 
either  express  a  consideration,  or  some  consi- 
deration oe  shown  by  averment.  JPeou/e  ▼.  Shall^ 
9  Cow.  778. 

(b)  Promiae  to  annoer  pfr  the  deht^  drfauU^  or 
tttisceurriage  nf  another  penon, 

140.  A  sale  of  goods  to  A.  on  request  of  B. 
is  a  good  consideration  for  B.*s  promise  to  pay 
for  tiiem.  But  the  promise^  being  collateral, 
should  be  in  writing;  otherwise  it  is  void  by 
the  statute  of  frauds.  Gallagher  y.  Brunell,  6 
Cow.  346. 

141.  A  promise  in  writing  to  pay  the  debt  of 
another,  acknowledging  a  past  consideration,  viz. 
land  conveyed  to  that  other,  but  not  at  the  pro- 
misor's request,  is  nudum  pactum  and  yoid. 
Chc^ee  y.  Thamat^  7  Cow.  358. 

143.  A  promise  to  pay  for  a  past  considera- 
tion, though  for  the'  benefit  of  the  promisor,  is 
not  binding,  unless  done  at ''the  promisor's  re- 
quest.   Ibid. 

143.  Where  A.,  in  consideration  of  property 
transferred  and  deliyered  to  him  by  b.,  pro- 


mises to  pay  and  discharge,  amongst  other 
creditors  of  n.  named  and  specified  at  the  time, 
the  demand  or  claim  of  C.  aj^inst  B.  on  certain 
notes  held  by  him,  an  action  wiU  lie  by  C. 
against  A.,  although  the  promise  of  A.  is  not 
reduced  to  writing.  Eilwood  y.  MmJkf  6  W^end. 
236. 

144.  A  gnaiantee,  in  general  terms  warrantiag 
the  collection  of  a  note,  does  not  aotiiorixe  a 
suit  against  the  guarantor  by  any  subaequeot 
holder  of  the  note;  it  is  a  special  contract,  whieh 
can  only  he  enforced  in  the  name  of  the  person 
with  whom  the  contract  was  made.  Zamsrinur 
y.  Hewit,  5  Wend.  307. 

145.  A  promise  to  pay  the  debt  of  a  third 
person,  in  eonsideiatioii  of  the  promisee  sur- 
rendering propeKy  levied  upon  by  execution,  is 
an  original  undertakings  and  need  not  be  in 
writing  to  render  it  valid.  Mtretin  y«  Jhidrtw$^ 
10  Wend.  461. 

146.  It  is  a  general  prindple  applicable  to  all 
instruments,  tluit  whatever  may  be  fairly  implied 
from  the  terms  or  langua|ne  of  an  instrument,  is 
in  judgment  of  law  contaroed  in  it.  Thus  whers 
a  party  ames  to  indemnify  another  from  any 
d^majre  that  may  i>e  recovered  against  him  in  a 
certam  suit,  and  for  all  advances  which  he  may 
make  in  that  behalf;  there  is  an  implied  agree- 
ment on  the  part  of  him  who  is  so  indemnified, 
that  he  will  continue  the  defence  of  the  suit^  snd 
make  the  necessary  advances  in  the  progress  of 
the  same ;  and  this  implied  agreement  must  be- 
considered  as  in  writing,  and  constitutes  a  suffi- 
cient consideration  to  make  the  instrument  of  in- 
demnity valid.  liogert  ^  al.  v.  Kneekttidf  13 
Wend.  114. 

147.  A  9Bems^  ihat  the  statute  of  frauds  ap- 
plies to,  all  casea  of  suretishtp,  whether  the 
ti^eement  of  the  surety  be  collateral  to  a  pre- 
vious or  concurrent  prondse  of  the  principal 
debtor.     Ibid, 

148.  Whether,  since  the  revised  statutes,  the 
requirement  of  the  statute  of  frauds  that  the 
consideration  as  well  as  the^romise,  in  eases 
of  engagements  for  the  debts  of  others,  shall  be 
ffi  writing,  applies  as  well  to  sgieements  under 
seal  as  to  agreements  not  under  aeal  I  Qumrt. 
Ibid. 

149.  All  collateral  promises  for  the  debt,  do* 
fault,  or  miscarriage  of  others,  must  be  in  writing 
expressing  the  consideration.  L^ton  v.  fVf 
man,  14  Wend.  946. 

150.  Where  an  individual  urged  the  comple- 
tion of  a  job  of  work  previously  undeitakea,  pro- 
mising to  be  responsible  for  the  woric  done;  it 
was  held,  that  the  promise  was  collateral,  and, 
not  being  in  writing,  could  not'  be  enforced  by 
action.    Ibid, 

151.  A  promise  to  answer  for  the  debt  of  sno- 
thcr  is  void,  made  since  the  revised  statutea,  un- 
less it  be  in  writing,  and  the  writing  on  its  face 
express  tbe  consideration  of  the  promise.  Pre- 
vioua  to  those  statutes,  it  toot  held  Sufficient  if  the 
consideration  could  be  inferred,  iinplied,4>r  spdt 
out  from  the  terms  of  the  agreement.  JPaeker 
v.  Wikan,  15  Wend.  343. 

(c)  Jgreement  notiobe  performed  witkin  a  yesr. 

153.  AAer  a  sale  of  V.*s  land  onJLfa.  to  O. 
for  #49,  and  before  the  ^eriff  eonveyed,  W. 
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ftCTced  verbally  with  V.  and  0.  to  take  the  land 
of  O.  and  ^ve  V.  $600,  of  which  he  paid  $300, 
and  tiie  sheriff  conveyed  to  Q.,  who  conveyed 
to  W.,  who  afterwards  sold  part  of  the  land  for 
S600,  and  acknowledged  the  sivreement  with  V.; 
in  asffttinpn/  by  V.  aeainst  W.  for  the  $400  re* 
maining  unpaid ;  heSl,  that  the  agreement  was 
within  the  statute  of  frauds,  and  void,  because 
not  in  writing ;  and,  also,  for  \vant  of  considera- 
tion.    Van  Alsline  v.  Wimple^,  6  Cow.  163. 

153.  If  part  of  an  entire  promise  be  void  by 
the  statute  of  frauds,  the  whole  is  void.    Ilrid, 

154.  A  parol  contract  to  pay  for  certain  ser* 
▼ices,  on  their  being  performed,  by  conveying  a 
certain  piece  of  land,  the  services  bein^  per* 
formed  pursuant  to  the  contract,  is  not  void  by 
the  statute  of  frauds ;  but  the  value  of  the  ser- 
▼ices  can  be  recovered  according  to  the  value  of 
the  land  promised,  which  fnay  be  resorted  to  as 
a  measure  of  damages,  though  ^the  contract  to 
convey  the  land  cannot  be  enforced.  Burlin- 
game  v.  Burlin^me,  7  Cow.  93. 

155w  Such  evidence  will  not  maintain  a  gene- 
ral count  for  work,  labour,  and  services;  hut 
the  count  should  be  upon  the  special  contract. 
Ibid. 

156.  The  plaintiff  having'  a  verdict  upon  a 
general  count,  on  such  evidence,  and  for  other 
services  to  which  the  general  count  applied,  he 
was,  on  granting  a  new  trial,  allowed  to  amend 
by  adding  a  special  count.    Ibid. 

157.  And  this,  on  paying  only  the  costs  of  the 
amendment.    Ibid. 

158.  Where  a  psrty  by  a  written  instrument 
acknowledges  to  have  received  a  deed  convey- 
ing lands  to  a  third  person,  to  be  paid  for  in  a 
specified  manner,  and  at  the  foot  of  the  instru- 
ment promises  to  see  the  contract  fulfilled,  such 
promriae  is  hot  within  the  statute  of  frauds,  and 
may  be  enforced  by  action,  the  delivery  of  the 
deed  constituting  a  good  consideration  for  the 
undertaking  of  the  guarantor.  Stymeiz  v.  Brooks^ 
10  Wend.  306. 

159.  Where  a  promise  to  pay  the  debt  of  a 
third  person  arises  out  of  some  new  considera- 
tion of  benefit  to  the  promisor,  or  harm  to  the 
promisee,  moving  to  the  promisor  either  from 
the  promisee  or  the  original  debtor,  such  pro- 
mise is  not  within  the  statute  of  frauds,  (1  R. 
L.  78,  sec  11.)  thou^  the  original  debt  still 
subsist,  and  remain  entirely  unaffected  by  the  new 
agreement.     Fhrley  v.  CUvtland^  4  Cow.  433. 

160.  Thus  where  M.  owed  F.,  and  C,  in  con- 
sideration that  M.  delivered  him  hay  to  the 
value  of  the  debt,  promised  by  parol  to  pay  F. ; 
heldt  that  this  was  not  within  the  statute.  Ibid. 

161.  The  English  and  American  cases,  es- 
tablishing, illustrating,  and  explaining  this  rule, 
collated  and  examined.  Per  Stwajt^  Ch.  J. 
Ibid. 

(d)  dgftemtnU  noi  to  be  performed  within  a 

year. 

16S.  Where  a  party  contracts  by  parol  to  work 
for  another  for  two  years,  for  which  the  former 
was  to  receive  $100,  or  $50  a  year,  and  he  quits 
the  service  at  tho  end  of  six  months^  the  con- 
tract being  whhtn  the  statute  of  frauds,  no 
action  eaa  be  maintained  oa  it  for  such  Qon* 


performance.    Drummond  v.  BurrelU  13  Wend. 
307. 

163.  An  agreement  to  waive  the  statute  of 
frauds  need  not  be  in  writing,  although  by  the 
terms  of  it  the  party  may,  at  his  election,  pei^ 
form  the  agreement  after  the  year ;  it  is  only 
when  it  appeare  by  the  whole  tenor  of  the 
agreement,  that  it  is  to  be  performed  after  the 
year,  that  a  note  in  writing  is  necessary.  Piimp- 
ton  v.  Curti$i  15  Wend.  336. 

V.  Contraeiafar  taU  tf  goods, 

164.  Where  R.  owed  J.  and  W.,  and  all  three 
agreed  that  R.  should  sell  slaves  to  the  amount 
of  the  debts,  viz.  $75  to  J.,  and  that  1.  should, 
on  selling  them,  pay  R.*s  debt  due  to  W. ;  and 
R.  said  to  J.,  •'  I  deliver  vou  the  slaves,"  (they 
being  ten  miles  of,)  and  J.  took  and  sold  them ; 
held,  that  the  contract  was  valid,  not  being  with- 
in the  statute  of  frauds,  either  as  to  the  promise 
or  sale;  that  the  delivery  was  sufficient;  and 
that  W*.  might  recover  his  debt  in  an  action 
against  J.     JenningB  v.  Webster,  7  Cow.  356. 

165.  Hdd,  also,  that  any  agreement  in  differ- 
ent terms,  made  by  R.  and  J.  before  the  agree- 
ment between  the  three,  and  when  W.  was  not 
present,  could  not  affect  W.;  nor  could  any 
declarations  on  the  subject  made  by  R.  and  /. 
Ibid. 

160.  A  contract  by  parol  to  sell  the  mere  im- 
provements made  on  land  is  not  within  the  sta- 
tute of  frauds  as  to  the  subject-matter;  and 
may,  therefore,  be  enforced  by  an  action.  Lower 
V.  fVinters,  7  Cow.  363. 

167.  But  when  the  agreement  was  in  January 
or  February,  to  pay  for  the  improvements  one 
year  from  Uie  next  following  March ;  held,  that 
the  contract  was  Within  the  statute  of  frauds,  as 
a  contract  not  to  be  performed  within  a  year. 
Ibid. 

168.  Wheat  growing  is  mere  chattel,  and 
the  property  in  it  will  therefore  pass  by  parol 
and  without  writing,  the  statute  of  frauds  not 
applying  to  such  a  case.  Justin  v.  Sawyer,  9 
Cow.  39. 

169.  A  signing  of  a  memorandum  of  a  bar- 
gain on  the  sale  of  goods  by  the  vendor  alone 
19  a  sufficient  compliance  with  the  requirements 
of  the  statute  of  frauds.  Russell  v.  NieoU  et  al. 
3  Wend.  113. 

170.  The  word  sold  at. the  commencement  of 
such  a  writing  means  contracted  to  sell.    Ibid. 

171.  A  memorandum  kept  by  a  clerk  of  a 
vendor,  who  sells  goods  at  auction,  of  the  ar- 
ticles sold  and  the  prices  bid  for  them,  is  a 
sufficient  note  in  writing  to  bind  the  vendee. 
Frost  V.  Hill,  3  Wend.  386. 

172.  An  assignment  or  relinquishment  of  a 
copyright'  of  a  book,  or  of  an  interest  therein, 
is  void  if  not  in  writing;  the  agreement  to 
assigrfi  or  relinquish  may  be  b^  parol,  and  is  a 
good  consideration  for  a  promise  on  the  other 
side.     Gould  v.  Banks,  8  Wend.  563. 

y  I.  What  will  take  a  ease  out  of  the  statute. 

173.  The  rule  tlfat  a  memorandum  of  a  sa]#) 
of  goods,  made  by  an  agent  having  merely  paiol 
authority,  satisfies  the  statute  of  frauds,  means 
that  he  should  be  an  auctioneer  or  broker,  or 
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other  agent  of  both  parties ;  not  the  mere  agent 
of  the  vendee,  or  the  agent  of  either  party 
singly,  e.  g*  a  commission  merchant  aathoriaed 
to  buy  goods  in  behalf  of  a  foreign  eorrespoiid- 
ent.    Stwall  v.  Fiteh^  8  Cow.  815. 

174.  And  see  Dixon  r,  Broornfieldf  cited  from 
9  Chit.  Rep.  205,  note  (a)  to  this  case,  as  to  a 
memorandum  of  guarantee  made  by  an  agent. 
Jbid. 

175.  The  statute  requiring  a  memorandum, 
&c.  of  floods  sold  aboYo  the  yaloe  of  925,  means 
goods  IB  §oiido.  It  extends  both  ¥j  contracts 
executed  and  executory  for  the  sale  of  such. 
But  where  the  goods  are  yet  to  be  mantilactnred, 
or  any  labour  performed  about  them,  the  contract 
is  more  properly  for  work  and  labour,  and  mate- 
rials to  be  found ;  and,  though  by  parol^  is  not 
within  the  statute.    Ibid, 

176.  Where  a  promise  to  pay  the  debt  of  a 
third  person  arises  out  of  some  new  considera- 
tion of  benefit  to  the  promisor,  or  harm  to  the 
promisee  moving  to  tbe  promisor  either  from 
the  promisee  or  the  original  debtor,  such  pro- 
mise is  not  within  the  statute  of  frauds,  (1  R. 
L.  78,  s.  11.)  though  the  original  debt  still 
subsist,  and  Remain  entirely  unaffected  by  the 
new  agreement.  Cleveland  v.  Farley^  9  Cow. 
639. 

177.  Thus  where  M.  owed  F.,  and  C,  hi  con- 
sideration that  M.  delivered  him  (C.)  hay  to 
the  value  of  the  debt,  promised  by  parol  to  pay 
F. ;  htld^  that  this  promise  was  not  within  the 
statute.    Ibid, 

178.  A  contract  for  the  sale  of  a  boat  load  of 
wheat,  to  be  delivered  at  a  subsequent  day,  is 
within  the  statute  of  frauds,  where  no  part  of 
the  wheat  is  delivered  at  the  time,  no  earnest 
paid,  and  no  note  or  memorandum  in  writing 
of  the  bargain  made.  The  mere  fact  that  the 
article  sold  is  not  to  be  delivered  immediately 
docs  not  take  the  case  out  of  the  statute.  Jack- 
ton  V.  0>verly  5  Wend.  139. 

179.  Where  A.,  who  had  contracted  to  build 
a  house  for  B.  to  be  paid  for  when  finished, 
refused  to  jro  on  and  perform  the  contract,  be- 
cause B.,  aner  the  materials  were  collected  and 
the  buildings  framed,  had  absconded,  but  was 
subsequently  induced  to  proceed  and  finish  the 
buildingupon  the  promise  of  C.  (who  had  pur- 
chased B.^s  interest)  that  he  would  pay  A. ;  it 
VJOM  keld^  that  the  promise  of  C.  was  an  original 
undertaking,  and  not  within  the  statute  of  frauds. 
King  ei  al,  v.  Despard^  5  Wend.  277. 

180.  A  promise  by  one  to  indemnify  another  ibr 
becoming  a  guarantor  for  a  third  person,  is  not 
within  the  statute  of  frauds ;  such  promise  need 
not  be  in  writing,  and  the  assumption  of  the  re- 
sponsibility is  a  suflicient  consiaeration.  Cho' 
pin  V.  Merrill^  4  Wend.  657. 

181.  A  parol  promise  to  pay  the  owner  of 
land  a  specific  sumi  on  his  oonsentinff  to  have 
a  public  road  or  highway  laid  through  his  lands, 
is  not  within  the  atalute  of  fraud*^  and  may  be 
enforced  by  action,  if  such  road  be  laid  out  and 
occupied  as  such.  Noy^  v.  Chopin^  0  Wend.  461. 

182.  The  public  acquire  an  interest  in  such 
road,  although  there  be  no  writing  to  pass  the 
title  of  the  owner,  the  statute  regulating  high* 
ways  providing  for  the  laying  out  of  a  road  oy 
tbe  eonicnt  of  u^c  own^r^    Ibw^ 


^  183.  A  deHvery  of  goods  br  the  VBodcff,  asd 
an  aectpUmee  by  the  agent  of  the  vendee^  are  suffi- 
cient to  take  a  cqntraet  oat  of  the  operation  of 
the  statute  of  frauds,  where  there  is  no  earnest 
paid,  and  no  note  or  memorandum  in  writing. 
Outioater  v.  Dodge^  6  Wend.  397. 

184.  To  take  a  case  out  of  the  statute  of 
frauds,  not  only  the  promise,  but  the  ooasidera- 
tion  for  tlie  promise  must  be  in  writing.  Smdtk 
V.  IvcMf  15  Wend.  182. 

165.  In  a  promise  to  guaranty  the  paymeat 
of  a  note  over  due  when  the  promise  is  made, 
expressing  no  consideration,  forbearance  to  sue 
will  not  be  implied  as  the  consideration  mov- 
ing to  the  promise.    Ibid. 

186.  Forbearance  to  ane  is  not  a  new  const- 
deration,  taking  the  case  out  of  the  statute. 
Ibid, 


GAMING. 

1.  An  action  of  ddft  for  money  bad  and 
received,  in  the  form  authorized  by  the  second 
section  of  the  *'act  to  prevent  excessive  and  de- 
ceitful flraming,'*  (1  R.  L.  153.)  will  lie  against 
the.  skXeholder^  to  recover  money  deposited  in 
his  hands,  npon  tlie  event  of  a  trotting  match ; 
but  the  limitation  of  three  months  prescribed  by 
that  act  aflfords  a  bar  to  the  action;  and  if 
pleaded,  will  protect  the  stakeholder^  as  well  ss 
the  winner.    IPKeon  v.  Cakerty^  2  Hall,  299. 


GRANT. 

1.  An  exception  of  a  mill  site,  in  a  srant  or 
lease,  operates  as  an  exception  of  the  soil  of  the 
mill  site,  and  so  much  land  as  is  necessary  for 
the  mill  pond,  and  for  erecting  and  carrying  on 
the  business  of  a  mill.  Jaek$tm  v.  VermUyea^  6 
Cow.  677. 

2.  It  is  not  the  reservation  of  a  mere  eas^ 
ment,  but  of  the  soil  itself;  and  the'  grantor  or 
lessor,  or  bis  assies,  may  enter  upon  and  locate, 
under  the  exception,  even  after  the  grantee  or 
lessee  has  conveyed,  or  assigned,  or  mortgaged 
his  interest  to  another.    Ibtd, 

3.  In  the  description  of  parcels  in  a  convey- 
ance of  land  by  boundaries,  or  number  of  the 
lot,  or  other  certain  desiffnation,  the  quantity 
being  mentioned  in  the  addition,  without  an  ex- 
press covenant  that  the  land  contains  that  quan- 
tity, the  whole  is  considered  as  mere  description ; 
and  quantity,  being  the  least  certain  part^  must 

?'ield  to  certain  boundaries,  or  the  number  of  the 
ot,  or  other  more  certain  description.    Jachon 
T,  A&ore^  6  Cow.  706. 

4.  ETfTect  should  be  gifeo  to  every  part  of 
the  description,  if  practicable.  But  if  the  thing 
to  be  granted  appear  clearly  iVom  any  part  ot 
the  description,  and  other  circumstances  are 
mentioned  not  applicable,  the  grant  will  not  be 
defeated ;  but  the  false  or  mistaken  part  will  be 
rejected.    Ibid. 

6.  What  is  most  material  and  most  certain 
shall  prevail  over  that  which  Is  less  material  and 
less  certain.  Thus  course  and  distance  shall  yield 
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to  nataral  wid  ascertained  obji^ets,  as  a  rircr,  a 
atream,  a  apringt  or  a  marked  tree.    Ibid, 

C.  Thus,  where  a  conveyance  was  of  **  two 
tracts  or  parcels  of  land,  &c.,  being  township 
No.  3,  6lc.  ;  also  township  No.  4,  &c.,  to  be 
six  miles  square ;  and  containing  33,040  acres 
each,  and  no  more^  &e."  though  these  tracts 
'were  in  fact  six  by  eight  miles  in  size ;  Ae/rf, 
that  the  whdle  six  by  eight  milea  passed.  Ibid, 

7.  Sach  a  description  is  not  aknbignous  in  a 
•  legal  sense,  so  as  to  be  a  subject  of  elueida- 
tion  from  extrinsic  evidence.    Ibid, 

8.  The  acts  of  a  portion  of  the  grantees,  te- 
nants in  coromoo  in  locating  land  ander  a  deed, 
will  not  affect  the  co-tenants,  unless  it  appear 
that  tb^y  sanctioned  these  acts  in  some  way. 
Ibid. 

9.  And  the  Court  will  not,  in  such*  a  case, 
presume  a  grant  for  the  purpose  of  quieting  an- 
cient possessions.    Ibid, 

10.  A  grant  of  land  will  never  be  presumed 
from  lapse  of  time*  unless  it  be  so  great  as  to 
create  the  belief  that  it  was  actually  made,  or 
unless  tlie  facts  and  circumstances  in  the  case 
dhow  that  the  party  to  Whom  it  is  presumed 
to  have  bee&  made  was  legally  pr  equitably 
entitled  to  it.    Ibid, 

1  i.  Of  the  descriptions^f  parcels  in  a  grant ; 
'with  the  English  rules  of  construction.  Note 
(fl),  720  to  722.    Ibid. 

12.  In  the  construction  of  grants,  it  is  a  gene- 
ral rule,  that  both  course  must  be  varief  and 
distances  lengthened  or  shortened,  so  as  to  con- 
form to  the  natural,  or  ascertained  natural  or 
artificial  objects,  or  bounds  called  for  by  the 
grrant.    Wendell  r.  The  Petmie^  8  Wend.  183. 

13.  Grants  by  the  Legislature  of  islands  in 
rivers  and  streams  where  the  tide  does  not  ebb 
snd  flow,  although  made  during  a  long  series 
of  years,  will  not  justify  the  conclusion  that 
the  principle  of  the  common  law  has  not  been 
adopted  here*  that  grants  of  land  bounded  upon 
rivers  or  streams  where  the  lide  does  not  ebb  or 
flow  carry  the  exclusive  ri|[hts  of  the  grantees 
to  the  middle,  or  that  the  principle,  having  been 
adopted,  has  beefr  legally  abrogated  or  exploded. 
TJke  People  v.  Damon^  13  ^'^nd.  351. 


GUARDIAN. 

« 

1  The  father,  as  guardian  by  nature,  has  no 
right  to- receive  the  rents  and  profits  of  his 
child^s  land.    Jadtaon  v.  CbmAs,  7  Cow.  36. 

2.  A  father  cannot,  by  law,  be  guardian  in 
socage  to  his  child.    Ibid, 

3.  None  can  bo  guardian  in  socage  except 
one  to  whom  the  inheritance  cannot  possibly 
descend*;  but  by  t>ur  statute  it  may  descend  to 
the  father.    Ibid. 

4.  Guardianship  in  socage  is  strictly  only  till 
the  Infant  arrives  at  the  age  of  fourteen ;  but  it 
continuea  after  that  age  if  no  other  guardian  be 
appointed.    Ibid, 

5.  A  guardian,  though  appointed  by  the  snr- 
roffate,  may  be  removed  from  his  office,  com* 
peiled  to-aoconnt,  and  another  guardian  be  substi- 
tuted by  the  Court  of  Chancery  on  petition.    A 
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bill  is  not  n'ecessary.    Diahrow  v.  Henahato,  8 
Cow.  349. 

6.  Though  the  chancellor  may,  in  his  discre- 
tion, order  a  bill  to  be  filed.  Per  Sutherland,  J, 
Ibid, 

7.  There  can  be  no  guardianship  in  socnge  of 
lands  granted  by  the  state  since  the  fourOi  of 
July,  1776.  By  the  act  concerning  tenures,  all 
such  lands  are  declared  to  be  allcraial,  arid  not 
feudal.     Comb*  v.  Jacksanj  2  Wend.  153. 

8.  At  the  common  law,  where  there  was  -no 
guardian  in  socage,  the  father  was  guardian  by 
nature  to  his  heir  apparent  until  the  age  of 
twenty-onew  This  was  a  guardianship  of  his 
person  only, Hind  gave  the  father  no  right  or 
control  over  his  property,  real  or  personal. 
Ibid. 

9..  In  this  state,  under  the  statute  of  descent, 
all  the  children  are  heirs  apparent  of  the  father, 
and  he  is  entitled,  as  guardian  by  nature,  to  the 
care  of  their  persons  until  they  attain  the  age 
of  twenty-one,  or  marry,*  except  where  lands 
granted  before  the  revolution  descend  to  the 
children  from  their  maternal  relations,  in  which 
case,  as  the  lands  cannot  go  to  the  father,  he 
may  be  guardian  in  socage,  and  take  the  rents 
and  profits  thereof  for  tm)  use  of  his  children 
until  they  attain  the  age  of  fourteen,  and  until 
another  guardian  istippointed.    Ibid, 

10.  Where  a  lease  is  made  by  the  guardian 
of  a  minor,  reserving  rent,  the  action  for  the 
nonpayment  of  the*rent  is  properly  brought  in 
the  name  of  the  guardian  ao  plaintiff,  although 
the  suit  be  brought  after  the  ward  has  attained 
his  age.     Pond  v.  CurtiBS,  7  Wend.  45. 

11.  The  presumption  in  such  case  is,  unless 
the  contrary  be  shown,  that  the  ^nit  is  prose- 
cuted for  the  benefit  of  the  ward.    Ibid, 

12.  A  guardianship  by  nature  is  entitled  to 
the  charge  of  the  person,  but  not  of  the  personal 
estate  of  the  wmtd,  Ilyde  v.  5fon«,  7  W^end, 
354. 

13.  Where  a  widow,  in  the  assi^mentof  a 
lease,  proCesses  to  act  as  the  administratQx  of 
the  estate  of  her  husband,  she  will  not  he  eonai« 
A&ed  as  having  performed  the  act  as  guardian 
in  socage  to  her  children.  Rikhit  v.  Pttinasny 
13  Wend.  524. 

14.  Guardian  ad  liiem  to  the  infimteannot  be 
assigned  as  error  in  fact,  on  a  writ  of  error 
brouglit  in  the  same  Court  to  revoke  the  jndg* 
meat,  where  upon  the  capien  ad  respondendum 
the  infant  is  returned  not  found,  and  the  other 
defendant  taken,  and  the  judgment  is  entered  . 
against  both  defendants,  pursuant  to  the  statute 
authoriaing  proceedings  against  joint  debtors 
Mason  V.  DcMson,  15  Wend.  G4. 

15.  If  upon  such  judgment  the  joint  property 
of  the  defendants  be  taken  in  execution,  and  the 
infant  or  defendant  not  brought  into  Court  was 
not  liable  to  the  payment  of  the  debt,  his  re- 
medy, it  aeema,  is  by  audita  querela,  or  by  bill 
in  equity.    Ibid, 

16.  Previous  to  the  last  revision  of  our  sta- 
tutes, a  father  could  not  be  guardian  in  socage  • 
to  his  child ;  now  he  may  be :  as  guardian  by 
nature,  a  father  has  no  Control  over  the  pro- 
perty, real  or  personal  of  his  child.  I\mak  v. 
Fan  Homef  15  Wend.  63U 
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HABEAS  CORPUS. 


I.  ProcceedinfFS  by  habeas  cnrpHs  under  the 
statute.  (Seas.  36,  ch.  57,  f  R.  L.  354.)  In 
the  matter  ff  Stveatman,  1  Cow.  144* 

3.  Affidavit  upon  which  to^procure  allowance 
of  writ.    Ibid. 

3-.  Writ  of  habeoi  eorptu  ad  subjiciendum  re- 
turnable before  a  circuit  judge,  pursuant  to  the 
fifth  section  of  the  fifth  article  of  the  constitu- 
tion.   Ibid, 

4.  Endorsement,  and  allowance  thereon,  and 
return  of  the  sheriff  by  his  deputy.    Ibid, 

5.  When  preferable  to  a  writ  of  error.  Ibid. 
149,  note  (c). 

6.  On  removing  a  cause  by  habeaa  corpus^  the 
plaintiff  must  declare  within  two  terms  after 
the  return  of  the  writ.  But  filing  a  declaration, 
and  a  bona  fide  attempt  to  serve  it,  as  by  mailing 
a  copy  to  the  defendant's  attorney,  is  a  declaring 
within  the  rule.  The  third  week  is  term  time 
for  all  purposes  except  the  test  and  rMurn  of 
writs.  But  whether  it  be  so  where  the  Court 
adjourn  before  that  timel  Qutere,  Bank  of 
Orange  v.  Van  Jnkin^  1  Cow.  58. 

7.  Suit  is  removed  from  Common  Plea&by 
habeas  corpus^  and  the  plaintiff  neglects  to  de- 
clare within  two  terms,  and  the  defendant  after^ 
wards  refuses  to  receive  a  declaration ;  then  the 
plaintiff  brings  a  second  action  here  for  the  same 
cause.  The  Court  will  not  stay  proceedings  in 
the  last  suit  till  the  costs  of  the  first  are  paid. 
Lawrence  v.  Dickenson^  3  C(fw.  560. 

8.  Where  the  defendant  removes  a  case  by 
habeas  corpus^  and  the  plaintiff  does  not  follow 
fatm  by  declaring  in  tins  Court,  he  is  not  bound 
to  pay  costs.    Aid. 

9.  The  two  terms  within  which  a  plaintiff  is 
allowed  to  declare  on  a  habeas  corpus  must  be 
reckoned  inclusive  of  the  term  at  which  bail  is 
put  in.    Bogart  v.  £rinckerhoff^  3  Cow.  687. 

10.  Motion  to  set  aside  declaration  served 
after  that  time ;  but  because  the  plaintiff  showed 
a  good  excuse  for  the  delay,  the  motion  was 
denied.    Ibid. 

II.  And  so  the  plaintiff  does  not  absolutely  lose 
his  right  to  declare  though  two  terms  pass.  Ibid. 

12.  A  cause  being  removed  by  habeas  corpus 
from  the  Common  Pleas  to  this  Court,  the-  for- 
mer have  no  jurisdiction  till  a  procedendo  filed, 
and  till  tliis  be  done,  ilny  proceeding  in  the 
cause  in  the  Court  below  is  irregular.  In  the 
matter  tf  Smith,  3  C  o w.  37. 

13.  A  motion'  to  supersede  a  habeas  corpus, 
cum  causa,  will  be  heard  though  the  writ  be 
not  returned.     Snowden  v.  Roberts,  4  Cow.  69. 

14.  Though  a  habeas  corpus,  cum  causa,  be 
not  properly  directed,  it  lies  with  the  Court 
below  to  object  to  this ;  not  with  the  party,  who 
cannot  move  to  supersode  it  on  this  ground, 
afler  Uie  Court  below  have  acted  upon  it.  Ibid, 

15.  Though  -the  sum  in  question  do  not  ex- 
ceed $500,  in  a  cause  in  the  Common  Pleas  of 
New  York;  {vid.  sess.  46,  ch.  307.)  yet  if  it 
appear  by  affidavit  that  the  title  to  land  will 
come  in  question,  the  cause  is  removed  by  habeas 
corpus.    Ibid.. 

16.  One  of  severel  defendants  returned,  taken 
in  the  Court  below,  may  sue  out  a  habeas  corpus  ,• 


but  to  avoid  a  procedendo,-  be  most  put  in  bail 
for  all  the  defendants,  according  U>  the  ienlli 
general  rule  of  October  term«  1796.    liAd. 

17.  On  hfibeas  corpus,  a  prisoner  who  had 
been  committed  by  a  state  magistrate  for  fur- 
ther examination  touching  a  robbery  of  the 
United  States  mail,  was  remanded  without  uy 
cause  being  shown  by  the  attorney-general; 
the  prisoner  iiaving  been  in  custody  but  a  short 
time.    Ex  parte  Smith,  5  Cow.  273. 

18.  The  first  judge  of  a  county,  of  the  degree 
of  counsellor  at  law  in  the  Supreme  Court,  may 
allow  a  habeas  corpus  ad  testificandum,  to  briag 
op  a  prisoner  in  execution  upon  a  en.  lo.  Wsir 
ties  V.  Marsh,  5  Cow.  176. 

19.  This  writ  may  be  allowed  to  briDgvpa 
person  under  a  eo.  sa.  to  testify  in  relation  tohia 
own  application  to  a  first  judge,  for  a  discharge 
paramount  to  an  act  of  insolvency. .  Ihid. 

SO.  And  if  valid  on  its  face,  though  irtrgii- 
larly  or  erroneously  allowed,  the  sheriff  will 
be  protected  in  his  obedience  to  iu    Ibid, 

21.  Form  of  the  writ.    Ibid. 

S2.  Though  it  do  not  say  to  testify,  yet  if  it 
have  words  equivalent,  this  is  sufficieot    /i»^ 

23.  So,  though  it  did  4iot  specify  a  place  of 
return  within  the  county,  as  at  the  office  of  the 
first  judge;  for  this  is  to  be  intended.    llnA* 

24.  The  alteration  of  the  writ  afler  it  is  exe- 
cuted, without  the  knowledge  or  privity  of  the 
sheriff,  will  not  deprive  him  of  the  light  to  give 
it  in  evidence  for  his  justification,  though  soch 
alteration  be  made  by  the  deputy  who  exeeuial 
it.    Ibid. 

25.  If  a  haibeas  corpus  ad  iestifieandm  be 
issued  by  an  officer  of  competent  authority,  sad 
be  not  void  on  its  face,  the  sheriff  is  bound  to 
obey  it.    Ibid, 

26.  Upon  the  return  of  a  habeas  eorpva  ei 
subjiciendum,  wi'th  the  ^  body  of  a  prisoner 
against  whom  a  coroner's  inquest  havefooad 
an  inquisition  of  murder  or  manslaughter,  the 
Court  are  not  concluded  by  the  finning;  but 
will  look  into  the  depositiona  to  see  whether  a 
crime  has  be6n  committed,' its  nature,  and  tlie 
strength  of  the  proof  by  whioh  the  accusatioQ 
was  supported.    Ex  parte  Thyloe,  5  Cow.  39. 

27.  A  rule  to  appear  upon  a  htdteat  corput 
cannot  be  taken  before  the  return  day,  thoo^ 
the  writ  be  actually  returned  when  the  rule  is 
entered.    Jones  v.  jSpceer,  5  Cetw.  39^1. 

28.  Where  joint  debtors  are  sued  in  the  Com- 
mon Pleas,  and  the  plaintiff  proceeds  on  tbe 
arrest  of  one  under  the  statute,  (1  R.  L.  521 « s. 
13.)  this  one  may  remove  the  cause  by  Aoftess 
corpus,  and  put  in  bail  for  himself  only.   Cor^ 

V.  Wyekoff,  7  Cow.  145. 

29.  How  the  plaintiff  should  declare  in  sttdi 

a  case.    Ibid, 

30.  Whether  the  plaintiff  may  bring  in  the 
other  debtors  on  process  simul  cum  in  tbe  Su- 
preme Court  f     QtiSEre.     Ibid, 

31.  In- a  case  where  the  plaintiff  would  hare 
removed  the  costs  in  the  Common  Pleas,  ii« 
shall  have  them  on  the  defendant's  remoriof 
his  cause  to  the  Supreme  Cooit  by  hobtas  tv 
pus4    Salisbury  t.  Parker,  7  Cow.  150. 

32.  On  habeas  corpus  cum  causa  to  the  Com- 
mon Pleas,  the  plaintiff  proceeded  on  the  sopp 
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pomtion  that  it  was  returned,  obtained  a  proet' 
denSo,  tried  the  cause  in  the  Court  below,  and 
went  on  to  ex«H;ation  there.  The  defendant, 
knowinar  that  the  writ  was  not  returned,  filed 
special  bail  with  a  clerk  of  the  Supreme  Court 
pursuant  to  a  written  notice  of  such  intention, 
Qut  a  few  days  after  the  rule  for  a  procedendo 
was  entered ;  and  having  notice  of  all  the  plain- 
Ciflr*8  proceeding,  did  not  apprize  him  of  the 
writ  not  being  returned.  Socket  y.  BiUingkurei^ 
7  Cow.  620. 

33.  H^d^  on  motion  by  the  defendant  to  set 
flstde  the  plaintiff's  proceedings  for  irregularity, 
that  the  latter  might  file  the  HtAeaa  corpus  with 
the  return  nunc  pro  tunc<,  on  the  payment  of 
eosts  and  thus  sustain  his  proceedings.    Ibid, 

34.  A  habeaa  corpus  unuer  the  authority  of 
this  state  runs  to  West  Point.  In  ike  matter  of 
Carlton,  7  Cow.  471. 

35.  To  take  away  the  jurisdiction  of  the  state 
Courts  on  habeas  corpus,  within  state  territory 
oeded  to  the  Unitea  States,  such  Jurisdiction 
Dittst  be  expressly  surrendered  by  the  state. 
Ibid. 

36.  The  enlistment  of  a  minor,  without  con- 
sent of  his  parent  or  guardian,  ipto  the  army  of 
the  United  States,  is  void,  and  he  may  be  dis- 
charged by  the  state  authority.    Ibid, 

31.  Any  person  illegally  detained  has  a  right 
to  be  discharged  on  habeas  corpus.     Ibid, 

38«  Where  there  are  two  causes  of  imprison- 
ment, one  good,  and  the  other  inralid,  the  Court 
may,  on  habeas  corpus,  discharge  as  to  the  in- 
Talid  cause;  remanding  the  prisoner  as  to  the 
other.    Ex  parte  Badgley,  7  Cow.  473. 

39.  Mileage  on  hallos  corpus  ad  testificandum 
to  be  computed'  both  for  going  and  returning* 
Ulita  Bank  t.  Kihbe,  7  Cow.  434. 

40.  Neither  the  original  habeas  corpus  act,  ^1 
R.  L.  354,  s.  3.)  imposing  a  penalty  for  not  de- 
IWering  a  copy  of  a  warrant  of  commitment  or 
detainer,  nor  the  amendatory  act,  (sess.  41,  ch. 
877.)  so  far  ^  it  respects  that  penalty,  extend 
to  a  commitment  or  detainer  unoer  the  warrant 
of  a  military  officer  for  a  military  offence,  (hie 
T.  Thayer,  8  Cow.  349. 

41.  Semble,  in  this  respect  the  two  statutes 
are  confined  to  warrants,  or  process  of  comity 
ment  or  detainer  by  the  civil  magistrate,  issued, 
or  purporting  to  be  issued,  for  a  criminal  or  sup- 
posed criminal  offence.    Ibid, 

43.  Where  property  is  burglariously  stolen 
in  one  county,  and  the  offender  is  apprehended 
and  committed  for  such  offence  to  tne  jail  of 
another  county,  if  he  is  indicted  in  the  county 
where  the  property  was  stolen^  this  Court  will, 
on  the  application  of  the  district  attorney  of  that 
dounty,  award  a  habeas  corpus  to  bring  up  the  pri- 
soner, so  that  he  may  be  delivered  to  the  sheriff 
of  the  iBounty  within  which  the  property  was 
stolen,  and  there  tried*  The  People  v.  Mason, 
9  Wend.  505. 

43.  In  Such  a  ease,  the  sheriff  of  the  count? 
where  the  prisoner  is  confined  is  authorized, 
on  the  production  of  a  beneh  Warrant  issued  by 
a  jodge  of  the  eounty  Courts  where  the  prisoner 
was  indicted,  duly  endorsed  by  a  justice  of 
his  own  county,  to  deliver  the  prisoner  to  the 
i^eriff  of  the  county  where  the  property  was 
stolen.    Ibid, 


44.  The  Supreme  Court,  at  a  special  term,  has 
power  to  grant  a  habeas  corpus  to  inquire  into  the 
cause  of  detention  of  a  party,  and  ;When  such 
party  is  brought  up,  to  discharge  him  from  cus- 
tody ;  the  hiweas  corpus,  when  thus  granted,  is 
granted  by  the  Court,  and  not  by  one  of  the 
justices  thereof,  acting  as  conuntssioner.  Ex 
parte  BeaVy,  13  Wend.  339. 
-  45.  Every  person  having  an  interest  in  con- 
tinuing the  imprisoiiment  of  the  party  named  in 
the  hdeas  corpus,  is  entitled  to  notice  of  the  time 
and  place  of  the  return  of  the  writ ;  but  it  is  not 
necessary  to  serve  with  such  notice  a  copy  of 
the  petition  or  other  paper  upon  which  the  writ 
was  granted.    Ibid, 

46.  On  habeas  corpus,  a  Court  or  judge  before 
whom  is  brought  a  prisoner,  arrested  as  a  fugi* 
tlve  from  justice,  by  a  warrant  from  the  execu- 
tive of  one  state  on  the  requisition  of  the  execu- 
tive of  another  state,  under  the  constitution  and 
laws  of  the  United  States,  will  not  inquire  as  to 
the  probable  guilt  of  the  mccused ;  the  onlj  in- 
quiry is,  whether  the  warrant  on  which  he  is  ar- 
FestOT  states  that  the  fugitive  has  been  demand- 
ed by  the  executive  of  the  state  from  which  he 
is  alleged  to  have  fled,  and  that  a  copy  of  the 
indictment,  or  an  affidavit  charging  mm  with 
having  committed  treason,  felony,  or  other  erime^ 
certified  by  the  executive  demanding  him  as  au- 
thentic, has  been  presented.  In  the  matter  cf 
Clark,  9  Wend.  313. 

47.  An  offence  made  indictable  by  statute  is 
a  crime,  within  the  meaning  of  the  constitution 
and  law  of  Congress  l».  this  subject.    Ibid, 

48.  In  a  case  of  this  kind,  where  a  prisoner 
is  remanded,  the  Court  will  not  grant  a  stay  of 
proceedings  on  the  prosecution  of  a  writ  of  error. 
Ibid, 

49.  Notice  of  the  suin^  out  of  ^habeas  corpus 
to  relieve  a  party  fVom  imprisonment  must  be 
^ven  to  the  party  interested  in  continuing  the 
imprisonment,  although  the  latter  do  not  reside 
in  the  county  where  the  former  is  imprisoned,  or 
where  the  proceeding  is  had  for  a  httbeas  corpus  i 
it  must  be  given  witneut  reference  to  residence. 
The  People  v.  PeMm^  14  Wend.  48. 


HALF-MOON  PATENT. 

1.  The  east  line  of  the  half-moon  patent,  run- 
ning from  the  Mohawk  to  the  Hudson  river, 
should  touch  the  source  of  Anthony  *s  kill.  /ocA- 
son  V.  Frost,  5  Cow.  346. 


HEIR. 

1.  Form  of  declaring  against  heirs,  on  tlie 
simple  contract  of  the  ancestor  under  the  act 
**  for  the  relief  of  creditors  against  heirs  and  de- 
visees.** (1  R.  L.  316.)  Whitaker  v.  Youngs 
3  Cow.  569. 

8.  The  statute  prescribing  the  mode  of  pro- 
ceeding against  joint  debtors,  where  a  part  only 
are  brought  into  Court,  (I  R.  L.  531.)  does  not 
apply  to  an  action  against  heirs,  &c.    Ibid 
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8.  These  are  liable  to  the  extent  of  their  in- 
heritance only.    Ibid» 

4.  If  some  are  not  named,  those  who  are 
must  plead  it  in  the  first  instance,  or  they  lose 
the  benefit  of  contribution.  But  where  it  ap- 
pears on  the  face  of  the  declaration,  that  only  a 
part  of  the  heirs,  &c.  are  arrested  in  the  suit, 
those  who  are  so  arrested  may  demur.    Ibid, 

6.  In  an  action  against  heirs,  if  they  will 
show  nothing  by  descent,  or.  insufficient  assets 
by  descent,  they  must  plead  or  give  notice  of 
this  specially,  and  cannot  show  it  upon  the 
general  issue.  Fandiuen  v.  Browerf  6  Cow. 
60. 

6.  The  rules  of  pleadinjr  are  the  same,  in  this 
respect,  in  the  case  of  heirs  as  of  personal  le- 
presentatiyes.    /6t</. 

7.  If  they  do  not  so  plead,  the  plaintifif  may 
take  judgment,  either  generallv  or  of  assets  de- 
scended, at  his  election.    JbiJL 

8.  Execution  against  infant  heirs  cannot 
issue  till  a  year  aAer  judnnent.    Ibid, 

9.  But  where  some  of  the  heirs  are  adults, 
it  may  issue  agaiqat  them  short  of  the  year. 
Ibid, 

10.  If  issued  against  both  short  of  the  year, 
it  may  be  so  amended  as  to  affect  only  the 
adults.    Ibid* 

11.  Where  the  plaintiff  appears  for  infants  by 
a  nominal  guardian,  the  Court  will,,  at  any  time 
before  the  judgment  is  finally  executed,  let  them 
in  to  plead,  the  judgment  standing  as  security. 
Ibid, 

12.  In  corenant  againf^  the  heirs  of  the  co- 
▼enantor,  they  pleaded  that  they  had  not  at  the 
commencement  of  the  suit,  or  before,  or  since,  any 
lands,  tenements,  or  hereditaments  by  descent. 
Replication,  that  the  defendants  have,  and  at 
and  after  tlie  commencement  of  the  suit,  had 
Sufficient  lands,  tenements,  and  hereditaments  by 
descent,  &c.,  wherewith  they  could,  and  might, 
and  ought  to  have  satisfied  the  moneys  claimed. 
BooieveU  r.  The  Heirs  of  Fulton,  7  Cow.  7U 

13.  Held,  that  this  plea  and  replication,  though 
broader  than  those  authorized  by  the  statute, 
(1  R.  L.  316.)  were  yet  substantially  within  the 
statute ;  and  that  the  juiy  should  have  inauired 
of  the  value  of  the  land  descended,  &c.    Ibid, 

14.  Held,  also,  that  lands  owned,  but  mort- 
gaged by  the  ancestors,  and  which  descended, 
were  lee^  assets  within  the  issue,  not  merely 
equitable  assets ;  especially  as  the  ancestor  died 
before  the  mortgage  money  fell  due.    Ibid. 

15.  The  mortgagor  before  entry  or  foreclosure 
is  deemed  legally  seised  of  the  mortgaged  pre- 
mises as  to  Si  persons  except  the  mortgagee. 
Ibid, 

16.  Plain  words,  or  necessary  implication,  are 
necessanr  in  a  will,  to  disinherit  the  heirs  at 
law.    loid, 

17.  The  testator  gave  by  his  will  certain  an- 
nuities to  his  wife,  some  lor  her  use,  and  some 
for  the  use  of  her  children ;  those  for  the  use  of 
the  wife  to  be  out  of  the  profits  of  his  steamboat, 
and  those  not  proving  sufficient,  then  out  of  any 
oUier  property  or  profits  arising  from  his  estate, 
real  or  personal;  those  for  the  use  of  hie  children 
to  be  out  of  the  profits  of  his  steamboats,  or  any 
other  property,  real  or  personal ;  and  there  were 
other  provisions  in  the  will  countenancing  the 


idea  that  these  anonities  were  intended  by  the 
testator  to  be  made  dependent  upon  the  profits 
of  his  estate,  and  not  to  break  in  upon  the  capi- 
tal. There  being  no  express 'devise  of  his  real 
eatate ;  held,  that  it  descended,  and  became  as- 
sets in  the  hands  of  his  heirs  for  the  payment  of 
debts ;  and  remained  totally  unaffected  by  the 
words  of  the  devise ;  and  that  the  children  of  thf 
testator  should,  therefore,  be  sued  on  l|is  eOf^r 
nant,  us  heirs,  not  as  devisees.    Ibid, 

18.  In  an  action  against  the  heir  on  the  debt 
of  his  ancestor,  to  a  piea  of  riesu  perdieeent,  at 
the  time  of  the  commencement  of  the  action,  the 
plaintiff  mvf  reply  that  the  defendant  had  lands 
before  the  time,  &c.;  and  if  this  issue  be  found 
for  the  plaintiff,  the  jury  shall  inquire  of  tbe 
value.    Ibid, 

19.  In  every  other  case,  there  is  no  inquiry 
as  to  value.    Ibid,  ^ 

30.  If  the  plaintiff  reply  acooidinff  to  the 
statute,  (1  R.  L.  317,  s.  4.)  he  is  bound  to  have 
the  value  of  the  land  inquired  of  by  the  jury. 
Ibid. 

21.  If  the  plaintiff  to  a  plea  of  rientper  dip- 
cent  reply  assets  as  at  common  law,  wnd  the 
issue  is  u»und  for  him;  or  there  be  judgment  by 
confession,  demurrer,  or  ntV  dieit,  the  jodgmeot 
is  ^neral  for  the  plaintiff,  without  any  writ  to 
inquire  of  the  lands  described.    Ibid, 

22.  The  only  difference  betwieen  a  replication 
at  common  law  to  such  a  plea  and  a  leplicauon 
under  the  statute,  is  in  the  time  when  the  assets 
are  alleged  to  be  had  by  the  heir.  At  common 
law,  the  replication  is,  that  on  the  day  of  issu- 
ing the  wnt,  the  defendant  had  sufficient,  &c., 
by  descent,  with  a  eonelusion  to  the  country. 
Under  the  statute,  it  is  sufficient  assets  befoie 
the  issuing  of  the  writ*    Ibid, 

23.  Tlie  plaintiff  proves  the  latter  issue,  by 
showing  either  assets  when  the  writ  issued,  or 
assets  before  that  time,  which  have  been  bona 
fide  aliened ;  otherwise,  on  a  replication  atcom- 
mon  law.  Then,  if  the  land  be  aliened,  it  ceases 
to  be  assets.    Ibid, 

24.  A  direction  in  a  will  to  ejcecutors  to  sell 
lands  to  pay.  legacies,  and  distribute  the  re- 
sidue, does  not  break  the  descent  to  the  heir  at 
law,  though  he  be  expressly  cut  off  by  a  disin- 


heriting legacy,  and  a  declaration  in  the  will 
that  he  shall  take  nothing  as  heir ;  otherwise*  if 
the  land  be  devised  to  the  exeoutois  to  sell. 
Jaekaon  v.  Schauber,  7  Cow.  1^7. 

25.  To  cut  off  the  heir  at  law,  the  estate  most 
be  devised  expressly  or  by  implication  to  some 
other  person.    Ibid,      ^ 

26.  A  devise  that  executors  shall  sell  con- 
fers merely  a  naked  power  without  interest. 
Ibid, 

27.  The  Court  will  not,  nor  is  a  jury  author- 
ised  to  presume  a  conveyance  by  the  exeentors, 
and  a  continued  outstanding  title,  as  between 
the  heir  and  a  mere  intruder,  without  pretenco 
of  title,  even  after  the  lapse  of  more  than  forty 
years'  possessioiu    Ibid, 

28.  A  mortgage  of  more  than  twenty  years* 
standing,  on  wnich  ik>  interest  has  been  paid, 
and  under  or  upon  which  tliere  has  been  no  en- 
try or  foreclosure,  is  not  such  an  outstanding 
title  as  will  bar  an  ejectment  by  the  mortgager 
or  hU  heirs,    76i(/« 
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fi9.  Courts  will  not  coontenance  presump- 
tions of  outstanding  title  in  favour  of  a  mere  in- 
truder without  pretence  of  title.    Ibid. 

30.  An  heir  is  not  liable  to  costs  de  boniapro^ 
prita,  where  he  pleads  the  general  issue,  and 
riena  per  diaeetUf  where  the  last  is  admitted  by 
the  plaintifi^  though  the  first  is  found  against 
him.     Fan  Ptdten  y.  Badger^  1  Wend«  69.   • 

31.  Where  an  Actr,  previous  to  the  death  of 
his  ancestor,  conveys  by  deed  all  his  interest  in 
the  estate  of  his  ancestor,  and  there*  is  a  judg- 
ment against  the  heir  previous  to  the  convey- 
ance on  which,  after  the  descent  of  the  property, 
a  sale  is  liad,  the  purchaser  at  such  sale,  and 
not  the  flrrantee  under  the  conveyance,  takes  the 
land.    Jaekaon  v.  Bradford^  4  Wend.  619. 

32.  Although  a  covenant  of,  warranty  would 
h^T^  by  way  of  estoppel,  the  heir  and  his  issue 
from  setting  up  title  to  the  estate,  such  estoppel 
does  not  affect  the  purchaser  under  a  judgment 
entered  previous  to  the  conveyance  creating  the 
estoppel.    Ibid,  ' 

33.  No  title  passes  by  the '  deed  of  an  heir 
apparent  or  presumptive,  to  lands  that  may 
afterwards  descend  to  htm  on  the  death  of  his 
ancestor,  the  expeetancv  of  an  heir  at  law  in 
the  life  of  the  ancestor  being  less  than  a  possi- 
bility;  yet'  the  heir  may  be  barred  by  his  deed 
from  recovering  such  lands..    Ibid, 

34.  The  next  of  kin  cannot  maintain  an  action, 
or  prosecute  a  claim  for  a  distributive  share  of 
the  personal  property  of  the  deceased,  in  their 
eharaeier  of  neoet  cf  kin ;  letters  of  administra- 
tion must  be  taken  out,  and  snit  brought  in  the 
name  of  the  administrator.  Woodin  v.  BasUy, 
13  Wend.  453. 


HIGHWAYS. 

-I.  BighuHty 8  generally, 
II.  Proceedinga  under  the  atcUute  to  regulate 
high  way  at  (a)  Laying  out  highwaya  and 
asaeesmenta,  gre,i  (b^  Obatrueting  and 
eneroaeking  oti  a  highway  i  (c)'liemov' 
ing  the  proceedinga  into  the  Supreme 
Court,  , 
III.  Public  rivera. 

.   I.  Highwaya  generally, 

1.  The  power  of  a  turnpike  commissioner  in 
ordering  a  g^ate  open,  under  the  act  concerning 
turnpike  roads,  catinot  be  questioned,  because 
it  does  not  appear  that  these  commissioners 
were  appointed  and  sworn  for  the  county. 
TVowbridge  v.  Baker,  I  Cow.  251. 

2.  Debt  against  an  overseer  of  highways  for 
the  penalty  of  $12.50,  under  the  act,  (sees.  44, 
ch.  128,  8.  1.)  for  refusal  to  accept  the  office, 
does  not  He,  except  where  the  town  proceed  to 
a  new  election.  JVinnegar  v.  Roe,  1  Cow. 
258. 

3.  Merely  neglecting  to  file  notice  of  his  ac- 
ceptance with  the  town  clerk  is  not  enough. 
Ibid. 

4.  The  object  of  the  statute  was  to  enforce 
the  performance  of  his  duties,  and,  if  the  town 


proceed  to  a  new  election,  then  to  exact  the  pe- 
nalty.   Ibid. 

5.  A  road  or  highway  of  which  a  survey  has 
been  filed  and  recorded  by  the  commissioners 
of  highways,  between  1805  and  1826,  is  a/}u^ 
He  highway,  notwithstanding  that  the  same 
Dftay  not  have  been  regularly  laid  out  in  pursu- 
ance of  the  requirements  of  the  statute.  Parker 
V.  Van  Houten,  7  Wend.  145. 

6.  On  a  question  arising  under  the  acts  of 
the  Legislature,  requirlnff  all  persons  meeting 
each  ouer  on  any  ]Miblic  highway  to  drive. their 
carriages  to  the  right  of  the  centre  of  the  road ; 
it  tvaa  adjudged,  that  the  true  construction  of 
the  acts  is,  that  persons  thus  meeting  shall 
keep  to  the  right  of  the  centre  of  the  worked 
pari  of  the  road,  and  not  only  of  the  smooth  or 
traveued^ZTi,  Earing  v,  Lanaingh,  7  Wend. 
185. 

7«  It  is  no  defence  that  the  party  had  no  de^ 
sign  to  ofiend,  or  that  he  tried  to  prevent  col- 
lision, or  that  it  was  easier  for  the  other  to  turn 
out ;  unless  the  obstacles  to  turning  out  on  his 
own  side  are  insuperable.    Ibid^ 

8.  Where,  by  an  act  of  incorporation  of  a 
turnpike  road  and  bridge  company,  it  was  made 
the  duty  of  the  president  and  directors  to  keep 
the  road  in  repair,  and  the  neglect  to  do  so  was 
declared  a  mtademeanour  in  the  president  and 
individual  directors  for  the  time  being ;  it  was 
held,  that  an  individual  director  mignt  be  in- 
dieted  for  such  nefrlect,  either  separately  or 
jointly  with  his  eo-directors,  and  on  conviction 
might  be  punished  aeparately,  although  the 
board  of  directors  consisted  or  aeven  members, 
and  the  concurrence  of  a  majority  was  neces- 
sary to  the  doing  of  a  corporate  act.  Kane  v. 
The  Pemk,  8  Wend.  203. 

9.  When  the  road  is  out  of  repair,  prima 
facie,  all  the  directors  are  liable;  those,  how- 
ever, who  have  done  their  duty,  and  were  pre- 
vented from  complying  with  the  act  by  the 
omission  of  others  to  do  their  duty,  may  show 
the  facts  of  the  case  In  exoneration  of  them- 
selves.   Ibid, 

10.  Under  such  an  act,  the  offence  is  set  forth 
with'  sufficient  certainty,  by  reciting  the  sub- 
stance of  the  statute  imposing  the  duty,  aver- 
ring the  company  to  be  in  existence  as  a  body 
corporate,  and  that  they  have  erected  gates  ana 
exacted  toll,  without  formally  alleging  the  road 
to  have  been  made  and  completed,  that  the  de- 
fendant was  a  director,  that  he  had  notice  of 
the  road  being  out  of  repair,  and  had  been 
guilty  of  a  neglect  of  doty  in  the  premises. 
Ibid. 

11.  Although  two  statutes  are  set  forth  in  the 
indictment,  it  is  not  necessary  to  allege  that  the 
offence  was  committed  contra  formam  statuto- 
rum,  where  it  is  wholly  created  by  one  of  the 
statutes,  and  the  second  merely  makes  some 
alterations  in  the  first,  without  affecting  the 
offence.     Ibid, 

12.  The  fact  that  a  corporation,  incorporated 
as  a  road  and  bridge  company,  was;  by  a  subse- 
quent act  of  the  Legislature,  permitted  to  form 
itself  into  two  distinct  companies,  one  desig- 
nated as  a  turnpike  road  company  and  the  other 
a^  a  bridge  company,  was  held  not  to  exonerate 
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tlie  officers  of  the  road  company  from  the  pe- 
nalty imposed  by  the  original  act^  it  beinor  mani- 
fest that  the  Legislature  did  not  intend  to  re- 
lieve them  from  their  liabilities.  Nor  does  an 
act  of  the  Legislature,  permitting  a  turnpike 
company  to  abandon' ?l  part  of  their  road,  dis- 
charge the  directors  from  a  penalty  incurred,  in 
reference  to  such  part  of  the  road,  previous  to 
the  act  authorizing  the  abandonment.    Ibid, 

13.  Lands  adjoining  a  public  highway,  rer 
maining  unenclosed,  are  considered  as  dedicated 
to  the  public  use,  and  the  owner  of  such  land 
cannot  maintain  an  action  asainSt  any  person 
travelling  over  it.  Ckvclana  r.  Cleveland^  12 
Wend.  172. 

14.  To  defeat  an  action  for  penalties,  by  a 
turnpike  road  company,  it  is  not  necessary  to 
show  an  absolute  forfeiture  of  the  charter ;  it 
is  enough  if  the  company  have  so  conducted  as 
to  induce  the  belief  that  they  have  abandoned 
the  road.  Hooker  y.  Uticd  and  Minden  Turn' 
pike  Company^  12  Wend.  371. 

15.  It  8eem»i  that  the  title  to  the  land  over 
which  a  turnpike  road  passes  is  vested  in  the 
company  solely  for  the  purposes  of  a  road,  and 
that  when  the  road  is  abandoned,  the  land  re« 
verts  to  the  original  owners.^    Ibid. 

n.  Proceedings  under  the  statute  to  regulate 
hightoayst'  (a)  Laying  out  highways^  and 
ttsaeatmenUf  4^e,  > 

10.  The  survey  on  laying  out  a  public  high- 
way need  not  specify  the  width.  Ptxtple  v. 
Commimonera  of  Salem^  1  Cow.  23. 

17.  Proceedings  on  laying  out  a  road  through 
improved  lands,  and  discontinura^  an  old  road. 
Form  of  certificate  to  the  commissioners.  Their 
refusal.  Petition  of  appeal.  Reversal  of  their 
decision.  Order  to  lay  out  and  discontinue, 
&c.  Certiorari  to  remove  appeal,  &c.,  return 
thereto.  Continuances  and  judgment  of  affirm- 
ance. Record  of  the  judgment.  Alternative. 
Mandamus  to  compel  the  comfiiissioners  to  lay 
out  and  discontinue,  &e.     Ibid. 

18.  The  judges,  on  reversing  the  decision  of 
the  commissioners,  ordered  them  to  proceed 
and  lay  out  and  discontinue,  &C.4  and  a  man- 
damus was  holden  to  lie,  to  compel  their  obedi- 
ence.   Ibid. 

19.  An  order  on  appeal  that  the  road  be  laid 
out  as  applied  for,  is  a  sufficient  direction  to 
the  commissioners  to  lay  it  out.    Ibid. 

20.  The  owner  of  the  soil  over  which  a 
highway  is  laid  retains  all  his  rights  not  incom- 
patible with  the  public  right  t>f  way.  Babcock 
v.  Lamb^  1  Cow.  238. 

21.  He  may  maintain  trespass  for  cutting 
timber,  &c.    Ibid. 

22.  7n  laying  out  a  public  highway  on  the 
sworn  certificate  of  twelve  freeholders,  the 
commissioners  of  highways  must  all  be  pre- 
sent, but  a  majority  must  decide.    Ibid. 

23.  The  power  of  the  judges  of  the  Com* 
mon  Pleas,  under  the  aet  to  regulate  highways, 
(sess.  36,  ch.  33,  s.  36.)  is  strictly  appellate; 
and  they  cannot  lay  out  a  road  differing  from 
the  one  submitted  to  the  commissionerst  Ex 
parte  Cnmmissioners  of  Danube.  1  Cow.  142. 

24.  Where  commissioners  had  laid  out  a 
load  on  the  application  of  twelve  freeholders, 


but  neglected  to  file  their  proceedings,  and  a 
mandamus  directed  to  their  successors,  com- 
manding them  to  open  it,  by  mistake  misde- 
scribed  the  road  ;  on  application  for  a  rule  re- 
quiring the  defendants  to  furnish  the  original 
application,  and  that  the  mandamus  be  amended 
thereby,  it  appeared  that  the  paper  sought  for 
had  remained  in  the  hands  of  H.,  a  fomer 
commissioner,  and  was  beyond  the  control  of 
the  ^  defendants.  Motion,  therefore,  denied  sa 
to  the  defendants.  People  v.  Vail  et  al.  1  Coir. 
589. 

25.  But  a  rule' was  made  upon  H.  that  he 
file  the  paper  with  the  clerk  of  the  town,  &c., 
or  show  cause  why  he  should  not  dp  so.    Und. 

26.  Though  a  road  be  laid  out,  the  overseer 
of  highways  has  no  right  to  open  it,  by  remov- 
ing fences,  without  an  order  from  the  commis- 
sioners or  a  majority  of  them.  Kelly  v.  Ilorton, 
3  Cow.  424. 

27.  Nor"  have  they  a  right  to  open  a  road 
which  they  have  laid  out,  or  direct  it  to  be 
opened,  by  removing  fences,  until  after  sixty 
days'  notice  to  the  owtier  to  remove  his  feac^ 
Ibid. 

28.  And  if  fences  are  removed,  to  open  t 
road  newly  laid  out,  without  such  notice,  all 
persons  concerned  therein  are  trespassers.  Ibid, 

29.  If  a  highway,  or  any  part  of  it,  be  net 
opened,  and  workexl  within  six  years  after  the 
19th  March,  1813,  it  ceases  to  be  a  road; 
though  it  had  been  opened  and  worked  before 
that  time,  and  within  six  years  aiVer  it  had  been 
laid  out.     Lyon  v.  Munsen^  S  Cow.  426. 

30.  Accordingly,  where  a  road  had  been  laid 
out  in-  1798,  and  opened  and  worked  wiihia 
six  years  thereafter ;  but  a  part  of  it  had  beea 
fenced  up,  and  the  travel  turned  another  way 
for  six  years  afler,  and  including  the  19th 
March,  1B13 ;  heldj  that  the^  part  thus  feooed 
ceased  to  be  a  road.    Ibid. 

31.  And  consequently,  that  an  action  for  the 
penalty  of  f  5,  within  the  25ih  section  <>f  the 
act  to  regulate  highways,  would  not  lie  for  con- 
tinuing the  fence.    Ibid. 

32.  The  sworn  application  of  twelve  free- 
holders for  a  public  highway,  pursuant  to  the 
16th  section  of  the  act  to  regulate  highways, 
(2  R.  L.  275. y  is  a  public  document^  open  for 
inspection  by  all  the  inhabitants  of  the  town  in 
which  the  road  is  laid  out,  and  belongs  to  the 
town  clerk's  office.  People  v.  Fail,  3  Cow.  623. 

33.  And  if  it  come  into  the  hands  of  a  stran- 
ger, not  a  commissioner  of  highways,  this 
Court  will  compel  him,  by  attachment,  to  file 
it  with  the  town  clerk  for  the  inspection  of  a 
person  who  is  a  party  to  a  suit  in  which  the 
road  is  in  question.    -Ibid. . 

*34.  So,  for  the  inspection  of  one  who  is  pr^ 
secuting  a  mandainus  to  compel  the  (^oing  01 
the  road.    Ihid. 

35.  i3y  the  act  to  regulate  highways,  (3  H. 
L.  270,  s.  1,  16.)  the  commissioners  of  high' 
ways  are  authori^  to  lay  out  public  high- 
ways through  land  lying  in  a  state  of  nalurei 
or  through  improved  or  cultivated  land,  com- 
monly so  called ;  but  this  provision  does  not 
authorize  them  to  lay  out  a  highway  through 
buildings,  millfl.  Or  manufactbries*  or  fixtures, 
yards,  ^.  appurtenant  to  them}  without  cos- 
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Bent  of  the  owner,  dark  r.  Phelps^  4  Cow. 
IDO. 

36.  Accordingly,  where  commissioners  laid 
out,  and  opened  a  road  through  a  corn  crib, 
mill  yard,  and  the  tender  bars  of  a  fnllingr  mill; 
held^  that  they  were  liable  to  the  owners  in 
trespass.    Ibid. 

.37.  -l^e  right  of  the  owner  of  improv  »i  or 
cultivated  land,  through  which  the  commis- 
sioners have  laid  a  highway,  to  appeal  to  three 
judges  of  the  Court  of  Common  Fleas,  under 
the  36th  section  of  the  act,  (2  R.  L.  282.)  is 
personal  to  such  ownftr,  whose  private  rights 
cannot  be. affected  by  an  appeal  in  behalf  of 
any  other  person,  through  whose  land  the  same 
road  may  also  have  been  laid.  If  there  be 
several  owners,  each  may  appeal  for  himself. 
Ibid. 

3d.  It  is  the  duty  of  the  judges  to  whom  such 
appeal  is  made  to  convene  aqd  decide  it  as 
soon  as  may  be,  on  a  day,  &c.  which  they  shall 
agree  upon,  of  which  they  should  give  notice 
to  the  parties,  who  then,  and  not  till  thett,  arc 
bound  to  attend,  or  be  concluded.    Ibid. 

39.  An  appeal  suspends  the  powers  of  the 
commissioners ;  and  till  their  acts  are  affirmed 
by  a  decision,  they  cannot  open  the  road.  If 
they  .do  so,  they  are  trespassers.    Ibid. 

40.  Where  one  C,  through  whose  land  a 
road  was  laid,  appealed  to  three  judges;  then 
M.,  through  whose  land  the  same  road  passed, 
appealed  to  three  judges,  two  of  whom  were 
the  same  judges  appealed  to  by  C. ;  and  C. 
ap)>eared  before  the  last  board,  and  objected  to 
their  proceeding,  on  the  ground  that  his  appeal 
was  nrst;  but  his  objection  was  overruled;  and 
he  then  stated  his  reason  ajrainst  the  proceed- 
ings of  the  commissioners,  in  passing  over  the 
ground  through  which  the  road  ran;  and  the 
judges  affirmed  the  acts  of  the  conunissioners ; 
Ac/iZ,  notwithstanding,  that  their  decision  was 
void,  and  of  no  effect  as  to  C,  and  that  he  was 
entitled  to  select  the  three  judges  who  were  to 
pass  upon  his  right.    Ibid. 

41«  Aftet  C.'s  appeal,  one  of  the  judges  to 
whom  he  appealed  went  abroad,  and  did  not  re- 
turn till  after  M.'s  appeal  was  decided ;  and  no 
further  proceeding  were  had  by  C;  and  the 
commissioners  laid  out  and  opened  the  road; 
yet,  heldj  that  C.*s  appeal  continued  in  force, 
Hud  was  not  to  be  deemed  idiscontinued  or  aban- 
doned by  the  neglect  of  the  judges  to  convene 
and  hear  it;  and  that  the  commissioners  were 
trespassers.    Ibid^ 

42.  If  the  commissioners  deem  the  judges 
dilatory,  they  should  apply  to  them  to  fix  a  day 
for  the  hearing.    Ibid. 

43.  Al\er  the  appeal  the  jndgps  become  actors, 
and  if  they  do  not  proceed,  it  cannot  be  imputed 
as  a  lack  to  the  party.    Ibid. 

44.  ']hie  assessment  of  damages  by  commis- 
sioners appointed  under  thasixteenth  section  of 
the  act  to  regulate' highways,  (3  R.  L.  275.)  is 
conclusive  upon  the  board  of  supervisors,  who 
are  bound  to  proceed  and  levy  such  damages ; 
and  cannot  inquire  whether  they  be  too  high  or 
not.  Peopk  V.  Superviaon  rf  Si.  Lawrence^  6 
Cow.  892. 

.    46.  Commissioners  of  highways  are  not  bonnd 
to  build  bridges,  when  not  in  funds  to  defray 


the  expense.     Tht  Peopk  v.  Chmmiasionon  of 
Highways  of  Hudson^  ^e.    7  Wend.  474. 

46.  Where  the  probable  expense  of  building 
a  bridge  would  exceed  $250,  the  sum  which 
the  commissioners  may  cause  annually  to  be 
raised  for  the  improvement  of  roads  and  bridges, 
they  will  not  be  required  by  mandamus  to  pro- 
ceed in  the  erection  of  the  bridge ;  and,  on  a 
motion  for  such  mandamus  the  Court  do  not 
look  at  the  affidavits  on  which  the  alternative 
writ  was  founded;  their  decision  is  made 
solely  upon  the  return  to  the  alternative  writ. 
Ibid. 

47.  The  President  and  Directors  of  the  Mo- 
hawk Turnpike  Company  are  personally  liable 
to  punishment  as  for  a  misdemeanour  for  every 
n^lect  to  keep  the  road  in  good  repair.  The 
oflence  is  joint  and  several ;  and  on  an  indict- 
ment, some  may  be  acquitted  and  others  con- 
victed.   Kane  v.  Tke  People^  3  Wend.  363. 

48.  Where  the  record  of  a  private  road  laid 
out  by  commissioners  designates  the  course, 
distance,  and  quantity  of  land  taken,  in  legal  in- 
tendment, the  road  will  be  considered  as  laid 
out  (the  course  specified  in  the  record  taken  as 
the  centre)  of  such  a  width  as  the  quantity  of 
land  will  permit;  and  parol  evidence  is  admis- 
sible td  show  the  width  from  the  data  given. 
Ilerriek  v.  Stoner^  5  Wend.  580. 

49.  Sixty  4iay8*  notice  to  the  owner  of  land 
must  he  given  before  proceeding  to  open  a  road, 
as  well  where  it  has  been  estabTished  by  an  a/- 
teralion  made  by  judges  after  the  same  had  been 
laid  out  by  them  on  appeal^  as  where  a  road  is 
originally  laid  out  by  oommissioners  of  high- 
ways.   Case  V.  Thompwn^  6  Wend.  634. 

50.  Actual  notice  must  be  shown  in  such  case, 
and  will  not  be  presumed.    Ibid. 

5L  The  payment  or  assessment  of  damages 
of  the  owners  of  lands  through  which  a  road  is 
laid,  is  not  a  condition  precedent  to  the.  right  to 
open  .the  road.    Ihid. 

52«  It  is  no  objection,  in  proceedings  under  the 
act  ae  to  laying  out  roads,  that  the  certificate  as 
to  the  necessity  and  propriety  of  a  road  is  made 
by  more  than  twelve  freeholders.  Omnmission' 
ert  ff  Carrael  v.  Judges  (f  Putnam^  7  Wend. 
264. 

53.  Where  the  certificate  is  made  by  twenty 
freeholders,  the  fact  that  five  of  them  are  of 
kin  to  the  owners  of  the  land  through  which 
the  road  is  proposed  to  be  laid  does  not  vitiate 
it,  as  there  iBtill  remain  t';velve  not  interested. 
Ibid. 

54.  The  fact  that  one  of  the  judges  to  whom 
an  appeal  is  made  from  the  decision  of  com- 
missioners refusing  to  lay  out  a  road,  was  one 
of  ihe freeholders  who  originally  certified  to  the 
propriety  of  the  road,  is  not  such  an  error  as 
will  produce  a.  reversal  of  the  doings  of  the 
judges,  if  the  obiection  was  omitted  to  be  urged 
on  the  hearing  of  the  appeal.    Ibid. 

55.  A  general  appeal  from  the  determination 
of  commissioners  refusing  to  lay  out  a  road,  is 
a  sufficient  compliance  wiui  the  requirements  of 
the  statute.    Ibid. 

56.  The  supervisors  of  a  county,  when  called 
on  to  credit  the  damages  of  owners  of  lands 
taken  for  roads,  are  not  concluded  by  the  assess- 
ment of  a  jury  or  liquidation  of  commissioners. 
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but  may  reduce  the  ftmount  certified,  and  direct 
only  the  balance  to  be  levied  and  collected.  The 
P tuple  T%  SuperviMOTt  tf  Kin^M  County^  7  Wend. 
630. 

57.  The  sapervisora  hare  no  authority  to 
inquire  into  the  proceedings  of  the  coimnia- 
aionera;  they  can  be  reyiewed  only  by  eeriio- 
rari.     Ibid, 

58.  The  making  and  filing  of  the  map  of  the 
route  of  a  turnpike  road  required  to  be  made  and 
filed,  is  not  a  condition  precedent  to  the  right  to 
enter  upon  lands  for  the  purpose  of  making  the 
road.    Eslea  t.  Keliey,  8  Wend.  555. 

59.  The  map  is  but  eyidence  of  the  route  of 
the  road,  and  should  be  received  as  testimony, 
whenever  made.    Ibid. 

60.  Nor  is  it  material  that  the  commissioners 
appointed  to  lay  out  the  road  should  be  together 
at  the  time  of  their  certifying  the  map,  provided 
they  acted  together  in  the  designation  of  the 
route  of  the  road.    Ibid. 

61.  An  omission  to  file  the  petition  at  the 
time  of  makin?  an  order  laying  out  a  road  does 
affect  the  regularity  of  the  proceedings,  the  sta- 
tute requiring  it  to  be^  filed  being  merely  di- 
rectory, (hmmiisianen  tf  Highways  (f  Juuth- 
vjick  V.  MeseroU,  10  Wend.  122, 

63.  On  an  appeal  from  the  acts  of  commis- 
sioners in  laying  out  a  road,  an  inquiry  into  the 
damages  of  the  owners  of  lands  is  proper  to 
enable  the  judges  to  determine  whether  the 
benefit  will  equal  the  expenee,  and  whether  the 
public  good  will  be  promoted  by  the  road.  Ibid. 

63.  Freeholders  whose  freeholds  are  "situated 
in  the  village  of  Williamsborgh  are  not  compe- 
tent petitioners  for  a  road  in  the  town  of  Ber- 
wick, without  the  bounds  of  the  village.    Ibid. 

64.  Parol  testimony  is  admissibly  on  an  ap- 
peal to  show  the  location  of  the  freeholds  of  the 
petitioners.    Ibid. 

65.  //  jeemi,  that  a  justice  of  the  ]>eace  has 
no  authority  to  administer  the  oath  reauired  to  be 
taken  by  petitioner^  for  a  road.    Ibia. 

66.  An  appeal  stating  the  proceed inp  of  com- 
missioners in  laying  out  a  road  to  be  illegal,  is 
a  suflicient  compliance  with  the  statute  requir- 
ing the  grounds  of  appeal  to  be  briefly  stated  in 
a  case  where  the  petitioners  for  the  rcMid  are  not 
freeholders  of  the  town,  within  the  meaning 
of  the  act ;  although,  tV  $eem9^  it  would  have 
been  well  to  have  specified  the  objection.  Ibid. 

67.  On  an  appeal,  a  commissioner  of  roads  is 
not  a  competent  witness  to  prove  the  regularity 
of  the  proceedings  in  the  laying  out  pf  a  road. 
Ibid. 

68.  An  assessment  of  damages  on  the  laying 
out  of  a  private  road,  is  not  subject  to  the  revi- 
sion or  collection  of  a  board  of  Supervisors. 
Craig  v.  Supermson  (tf  Orange^  10  Wend.  585. 

69.  Where,  in  the  laying  out  of  a  road,  the 
commissioners  of  highways  ran  a  single  line,  but 
specified  the  length  df  the  road  over  the  land  of 
each  proprietor  over  whose  pounds  the  road 
would  pass,  and  the  qua&ttty  of  that  land 
which  the  road  would  take  fr»m  each  proprietor; 
it  was  heidy  that  the  line  so  laid  out  should  be 
taken  aS  the  centre  of  the  road,  and  that  its 
width  should  be  ascertained  by  the  quantity  of 
land  which  it  would  take  from  each  proprietor. 


The  People  v.  Commimfmen  rf  Highwcyt  (f 
Bed  Hook,  13  Wend.  Z\U. 

70.  On  an  appeal  from  the  decision  of  com- 
missioners of  highways  in  refusin<T  to  lay  out  a 
road,  the  ju!lges  have  no  authority  to  entertain 
an  objection  to  the  regularity  of  the  proceedings 
anterior  to  the  decision  of  the  eommisstoneis; 
their  decision  can  be  only  on  the  merits,  as  to 
the  necessity  and  propriety  of  laying  out  the 
road.  CommMonerM,  j^c  €f  JVarvnck  v.  Judga 
of  Orange  County,  13  *Wend.  432. 

(b)  Obgtructing  and  encroaching  on  a  highway, 

71.  Thongh  the  statute  (2  R.  L.  277.)  re- 
quires public  roads  to  be  laid  out  four  rods  wide, 
and  where  they  are  laid  ont  under  the  statute, 
they  are  to  be  deemed  of  that  width ;  yet  where 
they  are  claimed,  not  as  being  laid  out  under  the 
statute,  but  by  reason  of  a  tuer  for  twenty  years 
or  more,  they  may  be  less  than  four  rods  wide. 
Kenlotv  v.  Humiston,  6  Cow.  189. 

72.  And  in  trespass  for  laying  wood  in  a 
highway  of  the  latter  sort,  by  which  the  plain- 
tiff ^s  horse,  being  frightened,  ran  upon  it  and 
was  killed,  the  road  being' in  fact  but  two  and 
two  and  a  half  rods  wi(&^  and  it  being  ques- 
tionable on  the  evidence  whether  the  wood  wsi 
laid  within  the  road  as  established  by  use, 
though  it  lay  witiiin  the  road  fence  on  the  land 
of  the  defendants ;  held,  that  it  should  have  bees 
left  to  the  jury  to  find  whether  the  wood  was  is 
the  highway*     Ibid, 

73.  AU  the  land  within  a  highway  fence  is 
not  necessarily  subject  to  the  right  of  way;  and 
if  not,  it  may  be  occupied  by  the  owner;  and 
if  he  place  an  obstruction  there,  and  another  be 
injured  -by  it,  he  is  not,  therefore,  liable.    J  bid, 

74.  And  thoo^  such  obstruction  be  within 
the  highway,  he  is  not  liable,  unless  the  penoa 
iniured  exercise  ordinary  diligence  to  avoid  it. 

75.  If  a  man*s  servant  in  the  ordinary  courtt 
of  his  business  obstruct  the  highway*  from 
which  a  traveller  reecives  a  special  injury,  the 
master  is  liable.    Ibid. 

76.  The  question  seems  to  be,  whether  the  act 
be  such  that  he  can  justify  himself  to  his  mas- 
ter ;  if  he  may,  it  shall  be  deemed  in  the  course 
of  his  business  as  a  servanty  and  the  master  is 
liable.    Ibid, 

77.  The  owner  of  land  adjoining  «  privatfl 
road  cannot  build  a  Virginia  fence,  placing  t^ 
centre  of  it  on  the  exterior  lines  of  the  road, 
with  the  angles  projecting  into  the  road.  Ser- 
rick  v.  Stover,  5  Wend.  580. 

78.  A  plea  of  title  is  no  bar  to  an  action  by 
commissioners  of  highways  for  an  obstrocuoo 
of  a  highway.  Parker  v.  Fan  Houten^  7  Wend. 
145. 

79.  An  overseer  of  highways  is  bound  to 
remove  obstructions  from  nighways  within  his 
district  although  not  specially  directed  to  do 
so  by  the  commissioners.  M*Fadden  v.  Kinff' 
bury  etoLli  Wend.  667. 

(c)  liemoiMzl  of  proceedings  udo  the  Safrtm 

Court. 

80.  A  public  hiffhway  having  been  laid  ont 
by  three  judges  of  the  Common  Pleas,  on  « 
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petition  to  discontinue  it,  they  discontinued 
onl^  a  part,  and  certiorari  was  brouglit  from 
their  decision ;  heid^  that  the  certiorari  did  not 
suspend  proceeding  as  to  that  part  of  the  road 
which  they  had  not  directed  to  be  discontinued, 
but  that  the  commissioners  were  bound  to  go 
forward  and  open  this  part.  Ex  parte  Sanders^ 
4  Cow.  544. 

81.  And  a  numdamus  to  compel  them  to  do 
this  was  granted)  notwithstanding  the  certiorari. 
Ibid. 

82.  The  true  construction  of  the  act  to  regu- 
late highways,  declariag  the  adjudication  on  an 
appeal  to  be  conclusive  in  the  premises,  is,  that 
the  decision  of  the  judges  is  conclusire  in  the 
case  in  which  the  appeal  was  made,  but  it  does 
not  interdict  or  affect  a  new  application,  or  deny 
the  right  oi  instituting^  proceedings  dt  novo. 
Bruyn  v,  Graham^  1  M^cnd.  370. 

83.  The  prohibition  as  to  the  taking  up  or 
altering  a  road  fixed  by  the  decision  of  the 
judges  applies  only  to  eases  where  the  pro- 
eeeoings  of  commissioners  have  been  affirmed, 
and  pot  where  tjiey  have  been  reversed.    Ibid. 

84^  A  turnpike  company  have  a  right  to  re- 
move fences  or  other  encroachments  upon  their 
road,  and  are  not  compelled  to  resort  to  a  remedy 
by  action.    Etia  v.  keluey^  8  Wend.  555. 

in.  Public  rivere. 

85.  A  patent  or  grant  of  land  by  the  state, 
bounded  on  the  margin  of  a  river  above  tide 
water,  carries  the  land  to  the  grantee  u»mu 
filum  omM,    Ex  parte  lermingg,  6  Cow.  518. 

86.  Otherwise,  where  it  is  bounded  on  a  navi- 
gable river.    Jbid, 

87.  A  navigable  river,  in  the  common  law 
eense  of  the  term,  is  only  where  the  tide  ebbs 
and  flows.    Ibid.  ' 

88.  A  patent  or  grant  of  land  was  bounded 
Dn  the  margin  of  the  Chittenango  creek;  held, 
that  it  carried  the  land' to  the  grantee  ua^/^m 
aqtuB,    Jbidws 

89.  The  water  of  the  Chitienango  creek  waf 
diverted  from  a  mill  and  other  hydraulic  works 
on  that  creek;  the  right  to  erect  the  works 
being  claimed  under  a  patent  or  grant  from  the 
state,  bounded  on  the  margin  of  the  creek ;  heldt 
that  the  appraisers  appointed  pursuant  to  the 
act,  ^sess.  48,  eh.  975,  s.  1.)  were  bound  to 
appraise  the  damages  to  the  owners  of  the 
works,  they  having  a  right  to  erect  them,  and  a 
right  to  the  use  of  the  waters;  that  tliis  was  a 
ease  within  the  statute.  (Sees.  40,  ch.  263,  s.  3.) 
Ibid. 

90.  The  appraisers  having  refused  to  act,  on 
the  ground  that  the  property  of  the  creek  was 
in  the  state,  and  that,  therefore,  they  had  no 
jurisdiction;  held^  that  a  mmndamu$  should 
issue,  commanding  them  to  appraise.    Ibid. 

9i.  The  Court  granted  a  peremptory  manda- 
mus  on  the  first  motion,  the  case  being  argued 
on  both  sides,  end  the  Court  understanding 
that  the  appraisers  were  willing  to  abide  by  the 
decision  on  the  facts  as  they  then  stood ;  but 
afterwards,  on  suggestion  that  the  appraisers 
wished  to  bring  error,  they  changed  the  rule 
into  one  fbr  an  alternative  mandamus  f  so  that 
the  fiiets  might  be  put  on  record  by  a  return. 
Jbid, 

VoIh  IIL  40 


92.  Form  of  the  rule  for  a  peremptory 
damns.    Ibid. 

93.  Some  account  of  Hale*s  treatise  De  jure 
Maris  et  brackiorum  ejusdem,  with  his  doctrine 
in  relation  to  private  waters,  extracts  from  his 
treatise,  and  a  view  of  the  modern  authorities 
relating  to  public  and  private  right  in  soil  ad- 
joining to  and  under  waters.  Note  (a).  536  to 
554.    Ibid. 

94.  The  owners  of  land  adjoining  a  stream 
of  water  where  the  tide  does  not  ebb  and  flow, 
own  also  the  bed  of  the  stream  usqus  fiium ' 
aqua.     People  v.  Seymour^  6  Cow.  579. 

95.  It  is  competent  to  a  state  government  to 
authorize  thl*  erection  of  a  bridge  across  a  navi- 
gable river,  at  a  point  below  where  the  coasting 
trade  is  carried  on  by^licensed  vessels,  provided 
that  the  bridge  be  built  with  a  draw  for  the 
passing  and  repassing  of  vessels  free  of  ex- 
pense. Th^  People  V.  Rensselaer  and  Saratoga 
Railroad  Cormany,  15  Wend.  113. 

96.  The  Rensselaer  and  Saratoga  Railroad 
Company  are  authorized,  by  their  act  of  incor- 
poration, to  build  a  bridge  across  the  Hudson 
rivdr  from  the  city  of  Troy  to  Green  island  on 
the  opposite  side  of  the  river.    Ibid. 

97.  In  an  information  in  the  nature  of  a  quo 
warranto  against  a  corporation,  calling  upon 
them  to  show  by  what  warrant  they  use  certain 
franchises  alleged  to  have  been  usurped,  it  is  a 
sufficient  answer  to  say  that  such  franchises 
were  granted  by  an  act  of  the  Legislatare.  It  is 
not  competent  to  the  attorney-general  in  behalf 
of  the  people  to  allege  that  the  act  of  the  Legis- 
lature is  repugnant  to  the  constitution  of  the 
United  States  and  the  laws  of  Congress,  and 
therefore  void.    Ibid. 


HORSERACING. 

1.  Keeping  a  horse  for  trotting,  and  using 
him  for  that  purpose  on  a  wager,  is  not  within 
the  second  section  of  the  statute  against  horse- 
racing,  (Scss.  25,  ch.  44,  1  R.  L.  222.)  Fan 
Falkenburg  v,  Thrrey,  7  Cow.  252. 

2.  The  first  section  of  a  statute  declared  all 
racing,  running,  pacing,  and  trotting  of  horses  for 
a  bet,  public  nuisances,  punishable  by  fine  and 
imprisonment.  The  second  section  declared 
the  owner  of  every  horse  used  for  racing  with 
his  privity  or  permission  on  bet,  should  forfeit 
the  value  of  the  horse;  held^  that  keeping  a 
horsp  for<  and  allowing  him  to  be  used  m  trot 
ting  on  a  bet,  was  not  within  the  latter  section 
of  the  statute.    Ibid. 

3.  Penal  statutes  are  generally  to  be  con 
strued  strictly.    Ibid. 

4.  Where  a  statute  declares  that  the  penalty 
for  a  certain  offence  shall  be  sued  for  by  a  com- 
mon informer ;  and  a  subsequent  statute,  that  it 
shall  be  sued  for  by  the  overseers  of  the  poor 
exclusively ;  during  the  existence  of  wnich 
last  statute  the  offence  is  committed  ;  and  then 
a  third  statute  comes  and  repeals  the  second, 
so  far  as  it  excludes  persons  other  than  over- 
seers from  prosecuting ;  held,  thai  this  does  not 
restore  the  right  of  the  common  informer  to  pro- 
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•ecnte  for  the  offence  committed  intennediate  ] 
the  second  and  third  atatates*    Ibid* 

6.  Overseera  of  the  poor  may  still  prosecute 
aa  auch,  for  the  penaltiea  giYen  bj  the  act  to. 
prevent  horseraeing.     (Seaa.  25,  eh.  44,  1  R. 
L  SSI.)    Ibid. 

6.  Under  the  statute  agrainst  horseraeing,  (1 
R.  L.  S3S,  a.  6.)  and  the  atatnte  againat  gam- 
ing, (Ibid,  162.)  the  loser  may  recover  his  wa- 
ger or  the  atakeholder,  on  demanding  the  money 
of  him  before  it  ia  paid  over  to  the  winner. 
Mm  T.  Ehle,  7  Cow.  496. 


HUSBAND  AI^D  WIFE. 

I.  Marriage  and  0$  ineidenis, 
n.  Huiband^f  inttrest  in  the  wife's  niaie^  and 
conveyarkeMf  ^e,  by  and  to  kuiband  and 
wifcy  and  by  the  wife  ahne, 
HI.  Hutband*s  liability  for  the  wife,  and  how  far 

bound  by  her  aeU. 
IV.  JctioM  by  and  against  hutbandand  wife, 
V.  Separation  and  separate  maintenance, 
VI.  Divorce, 

I.  Muriage  and  its  ineSdtnts, 

1.  A  hnaband  is  not  bonnd  to  support  his 
wife's  child  by  a  former  marriage.  Gay  v. 
Ballou,  4  Wend.  403. 

S.  A  marriage  is  complete,  if  there  he  a  full, 
free,  and  mutuu  consent  between  parties  capable 
of  contracting,  though  not  followed  up  by  coha- 
bitation.   Jackson  v.  Winne,  7  Wend.  47. 

3.  The  circumsUnoe  of  a  partv  beinff  under 
arrest  as  the  putative  father  of  a  bastara  child, 
ia  not  enough  to  avoid  the  contract  on  the 
ground  of  duress.    Ibid. 

4.  In  deciding  upon  the  question  of  the  auffi- 
eiency  of  the  assent^  the  Court  will  look  prin- 
cipalfv  to  the  facta  which  transpired  at  the  ea- 
pousals.    Ibid, 

II.  Hwhand's  interest  in  the  wife's  estate,  and 
conveyances,  jre,,  by  ahd  to  husband  and  wife, 
and  by  the  wife  alone, 

5.  A  conveyance  to  husband  and  wife  makes 
them  neither  joint  tenants  nor  tenants  in  com- 
mon ;  but  both  are  seised  of  the  entirety ;  and 
neither  can  alien  without  the  consent  of  the 
other;  and  on  the  death  of  one,  the  whole 
will  go  to  the  survivor.  SulKff  v.  Forgey,  1 
Cow.  89. 

6.  A  wife  cannot  purchaae,  except  through 
the  medium  of  her  husband.    Ibid. 

7.  The  wife's  equity,  as  it  is  called,  cannot 
be  diapoaed  of  by  the  husband,  without  first 
making  a  suitable  provision  for  her  support. 
Udall  V.  Kenney,  3  CfoWk  690. 

8.  Though  the  wife  should  Join  the  husband 
in  the  assignment  of  it,  this  will  not  render  the 
disposition  valid,  she  bein^  an  infant.    Ibid, 

9.  The  only  way 'in  which  she  can  herself 
dispose  of  it  is  by  consent  in  Court,  or  out  of 
Court,  on  an  adequate  provision  being  made  for 
her.    Ibid, 

10.  Otherwise,  as  to  a  wife's  cfaoses  in  jpos- 
aesaioa  or,  in  action.    Of  the  former,  the  hus- 


band is  abaoln'e  owner  by  the  marrisge;  mi 
so  of  the  latter,  when  reduced  into  his  poasea- 
sion.    Ibid, 

II,  It  seems,  that  when  the  property  of  the 
wife  ia  the  subject  of  an  action  at  law,  equity 
will  not  interfere,  by  injunction  or  otherwise, 
so  aa  to  prevent  the  husband  getting  possession 
till  he  make  proper  provision  for  his  wife.  Rid, 

IS.  But  ir  tlie  aid  of  a  Court  of  equity  be 
necessary  to  enable  the  husband  to  getposses- 
aion  of  his  wife's  property,  the  Court  will  see, 
when  he  eome&  there  for  that  purpose,  that  be 
first  make  a  auitable  proviaion  for  her;  or  it 
will  interfere,  at  her  suit,  to  prevent  bis  getting 
possession  in  any  way  till  such  pro? ision  ii 
made.    Ibid, 

13.  So  of  tho  general  assignment  of  the  hna- 
band, by  his  own  act,  with  or  without  Talaable 
consideration,  or  by  operation  ef  law.    Ibid, 

14.  So  of  a  specific  assignment  for  valuable 
consideration,  with  or  wi&out  notice  of  the 
wife's  equitable  claim.    Ibid, 

15.  Cases  on  the  three  last  headd  cooaidered 
in  chrotioloKical  order  by  Savage,  C.  J.    Ibid, 

16.  In  all  theae  cases,  the  extent  of  the  pro- 
vision for  the  wife  is  properly  the  subject  of 
reference  to  a  master,  and  must  depend  on  ci^ 
cumstances ;  and  the  husband,  or  his  assignee, 
is  entitled  to  what  remains  afler  provision  made. 
Ibid. 

17.  The  general  rule  is,  that  the  interest  or 
income  of  the  wife's  equit^le  property  pftT 
be  received  by  the  husband  while  he  Urea  with 
and  maintains  her.    Ibid, 

16.  But  if  he  neglects  to  do  this,  or  if  he  nn 
away  with  and  married  her  while  she  was  i 
ward  of  the  Court,  or  has  shown  incapacity  to 
mana^  his  concerns,  or  a  disposition  to  squan- 
der his  wife's  properly,  the  Court  will  direct 
die  interest  to  be  paid  to  her,  or  to  a  trustee  for 
her  benefit.    Ibid. 

19.  While,  however,  he  has  a  rig[ht  to  rs* 
ceive  the  interest  or  income  of  his  wife's  pro- 
perty, he  may  transfer  that  ri^htta  another  for  a 
valuable  consideration,  who  shall  not  be  bolden 
to  account  to  the  wife,  especially  if  such  rishtof 
the  husband  or  assignee  be  sanctioned  by  ^ 
order  of  Court.    Ibid. 

50.  It  seems,  that  inadequacy  of.pdce  alone 
ia  not  a  sufficient  ground  tor  setting  a  contract 
aside.    Ibid. 

51.  Bank  stock  was  settled  by  a  father,  by 
deed  declaring  a  trust  in  favour  of  his  infisat 
daughter,  and  by  an  order  of  the  Court  of  Chaa* 
eery,  was  placed  in  the  handa  of  the  afisi8t*Bi 
register  of  that  Court,  as  truatee  to  execute  the 
trust  in  her  favour.  Slie  married,  and  ao  order 
of  the  Court  waa  made  to  pay  tlie  dividends  of 
the  stock  to  the  husband,  within  a  year  aAer  the 
marriage;  and  while  she  waa  an  infant,  she  «» 
her  husband  transferred  the  stock  for  a  yaluable 
consideration,  the  assignee  knowing  at  theaane 
time  of  the  deed  of  settlement  and  the  infancy 
of  the  wife ;  whereupon  an  order  was  made  that 
the  dividends  ahould  thereafter  be  paid  to  ^ 
assignee  till  the  wife  came  of  age,  or  the  fcrthrr 
order  of  the  Court.  On  a  bill  filed  by  the  wift 
against  the  husbandand  assignee,  the  ^^j'^^ 
Chancery  declared  the  asaignment  iw"  .'"* 
void,  so  ftir  as  it  respected  Uie  wife's  equity* 
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and  decreed  that  the  assignee  should  aceount  for 
the  dividends  receiyed  by  him  nnder  the  order. 
And,  the  husband  having  misbehaved  himself, 
the  dividends  were  directed  to  be  paid  to  the 
wife,  until  she  came  of  a^,  with  liberty  for  her 
th<$n  to  apply  for  such  suitable  provision  out  of 
the  property  as  might  be  determined  on  the 
Qsnal  reference  to  a  master.  On  appeal  to  the 
Court  of  Errors,  the  decree  was  affirmed,  ex- 
cept so  much  as  directed  the  assignee  to  ac- 
count fer  dividends  received  anterior  to  the  de- 
cree; and  the  wife  in  the  mean  time  having 
come  of  age,  the  record  was  Yemitted  with  direc- 
tions to  the  Cburt  below  to  make  the  proper  re- 
ference, and  determine  what  would  be  a  suitable 
provision;  the  overplus,' if  any,  to  be  paid  to 
the  assignee.  And  the  chief  justice  intimated, 
in  delivering  the  opinion  of  the  Court,  that  if 
the  wife  had  no  fortune  heside  the  stock,  which 
was  $8000,  the  whole  would  not  exceed  a  rea- 
sonable provision.    Ibid. 

3*3.  Husband  and  wife  holding  lands  by  a 
conveyance  to  them  jointly  are  not  joinMenants, 
or  tenants  in  common.  They  are  seised  per 
tout,  but  not  per  my ;  each  owner  of  the  whole ; 
and  the  Conveyance  by  one  is  inoperative  as  to 
any  part ;  for  both  are  necessary  to  make  one 
grantor.    Ihe  v.  Howland,  8  Cow.  277. 

23.  The  deed  of  ^feme  eov^  is  void  at  com- 
mon law,  not  merely  voidable ;  and  though  she 
acknowledge  the  execution  after  her  husband^s 
death,  this  shall  not  relate  to  the  time  of  original 
execution.  It  can  be  made  operative  only  in 
virtue  of  an  acknowledgment  under  the  statute. 
(1  R.  L.  369,  8.  12.)     Ibid, 

d4.  But  her  acknowledgment  of  the  deed 
afler  the  husband's  death  shall  pass  her  right 
in  the  land ;  fotr  it  gives  effect  to  the  old  deed, 
as  an  original  conveyance,  from  the  time-  of  the 
acknowledgment.    Ibid. 

95.  Husband  and  v^ife  were  aeised  of  land  by 
a  conveyance  to  them  jointly.  They  executed 
a  deed  m  fee  in  the  common  law  form,  which 
was  not  acknowledged  nursuant  to  the  statute. 
(1 R.  L.  369,  s.  1, 2.)  After  the  husband^s  death, 
the  wife  went  before  a  mastefr  in  Chancery,  and 
witli  full  knowledge  of  her  rights,  and  with  in- 
tension to  give  effect  to  the  deed,  acknowledged 
that  she  executed  it  freely,  ice.  Held,  that  this 
was  an  original  execution  of  the  deed  by  her; 
and  that  it  passed  her  estate,  taking  effect  from 
the  time  of  the  acknowledgment.    Ibid. 

26.  The-  wife  may  convey  land  to  her  hus- 
band by  first  aliening  with  her  husband  to  a 
stranger,  who  may  ahen  to  the  husband.  Per 
Jones^  Chancellor^  arguendo  in  support  of  his 
decree.  Recognised  per  Stebbin$,  Senator,  who 
aays  an  indirect  mode  of  conveyance  is  no  fraud 
apon  the  law,  when  resorted  to  in  order  to  re- 
medy a  want  -of  capacity  to  convey  directly. 
M^Oartee  v.  OrphantM  Asylum^  9  Cow.  437. 

27.  Goods  conveyed  to  a  trustee  for  the  use 
of  the  wife,  places  them  beyond  the  control  of 
the  husband.  Per  Jone^y  Chancellor,  arguendo 
in  snpport  of  his  decree.     Ibid. 

28.  Where  marriage  articles  were  entered 
with  a  female,  an  infanf,  not  conveying  an  estate 
of  freehold  to  secure  the  settlement,  but  making 
pr«prlsion  for^the  payment  of  an  annuity,  after 
the  decease  of  the  hosband,  to  the  wife  during 


widowhood;  which  articles,  after  the  decease  of 
the  husband,  were  considered  as  invalid^  by 
reason  of  the  infancy  of  the  wife  at  the  time  of 
entering  into  the  same,  as  well  by  the  widow  as 
by  the  executor^  to  whom  the  estate  of  the  hus- 
band was  devised  in  trust,  and  the  latter,  upon 
the  assumption  of  the  invalidity  of  the  marriage 
articles  for  several  years,  paid  the  one4hird  of 
the  rents,  issues,  and  profits  of  the  estate  to  the 
widow  OS  and  for  her  dower ^  and  by  other  ads 
acknowledged  her  right  of  dower ;  it  was  held^ 
upon  his  subsequently  refusing,  after  the  re- 
marriage of  the  widow,  to  pay  over  one-third  of 
the  rents,  &c.,  that  he  was  concluded  by  his 
acts,  and  an  account  of  the  moneys  received  by 
him  was  directed  to  be  taken  and  stated  by  a 
maatec.     UPCartee  v.  7V//cr,  8  Wend.  267. 

29.  Personal  property  of  the  husband  bought 
in  at  a  sheriff's  sale  by  a  trustee  of  the  wife  with 
tryst  funds  belonging  to  her,  and  left  with  the 
wife,  who  resides  with  the  husband,  is  not  subject 
to  the  debts  of  the  husband,  where  there  is  no 
pretence  of  fraud  in  the  purchase,  no  allegation 
that  the  act  of  leaving  the  property  wiui  the 
wife  was  fraudulent,  or  done  with  the  intention 
to  defraud  the  creditors  of  the  husband,  and  no 
evidence  that  the  husband  ever  exercised  acts 
of  ownership  over  the  propeiiy,  or  in  any  man- 
ner intermeadled  with  it ;  to  held^  where  such 
purchase  was  made  in  1817,  and  the  property 
was  levied  upon  as  long  subsequent  as  1829« 
under  an  execution  ao^ainst  the  husband.  Qutdfe 
Y.'^rarrison,  10  Wend.  335. 

30.  It  seems,  that  without  sopie  proof  of  actual 
fraud,  the  question  whether  such  a  transaction 
be  fraudulent  or  not,  will  not  be  submitted  to  a 
jury.    Ibid. 

31.  A  wife,  mortgaging  her  separate  property 
for  the  debt  of  her  husband,  is  entitled  to  all  the 
rights  and  remedies  of  a  personal  surety,  and 
conse(^uent1y  may" avail  herself  of  a  contract  en- 
tered into  by  the  creditor  without  her  asSent 
with  the  husband,  the  principal  debtor,  by  which 
the  creditor  is  disenabled  for  a  given  time  from 
enforcing  paytrtent  of  the  moneys,  or  a  part 
thereof  actually  due;  but  to  eitable  her  to  do  so, 
the  fact  of  suretiship  must  be  known  to  the  cre- 
ditor.    Gale  V.  Neimcttoiez,.  11  Wend.  312. 

32.  It  is  not  enough  in  such  a  case  that  it  be 
known  to  the  mortgagee  that  the  property  mort- 
gaged is  the  inheritance  of  the  wife,  and  that 
the  security  waa  given  for  money  loaned  to  the 
husband ;  for.  as  the  money  may  have  been  ob- 
tained for  the  benefit  of  the  wife's  estate,  or  with 
the  view  of  a  gift  to  the  husband,  the  fact  of 
suretiship  must  be  shown  afHrmatively.     Ibid. 

33.  A  bond  executed  by  a  husband  to  a  third 
person,  to  secure  the  amount  of  a  legacy  left  to 
the  obligor's  wife  by  her  father,  and  received 
by  the  obligor  after  marriage,  is  a  valid  bond, 
and  may  be  enforced  in  an  action  by  the  trustee 
of  the  wifa  against  the  personal  renresentative 
of  the  obligor.  I^orthrtfp  v.  Bamutnrs  Executors, 
15  Wend.  167. 

34.  A  deed  to  a  husband  and  wife,  and  to 
six  of  their  ichildreut  naming  them,  and  to  such 
other  children  of  the  marriage  as  might  be  sub- 
sequently born,  creates  a  tenancy  in  common  be- 
tween the  husband  and  wife  and  the  children ; 
the  husband  and  wife,  being  considered  in  law 
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But  as  ooe  person,  take,  while  th^re  aie  sU 
children,  one-Berenth  of  the  estate  granted,  and 
when  two  more  children  are  bom,  tuce  only  one- 
ninth  of  the  estate.  Barhtr  ▼.  Harris^  15  Wend. 
615. 

35.  As  between  themselves,  the  husband 
and  wife  hold  neither  as  joint  tenants,,  or  as 
tenants  in  common ;  each  is  seised  of  the  entirety 
per  totf/  et  turn  per  my^  and  for  that  reason  the 
husband  alone  cannot  alien  the  estate;  but  hav- 
iuff  the  absolute  control  of  the  estate  during  his 
life,  he  may  convey  or  mortgage  it  during  that 
period.    Ibid* 

in.  Hutband^M  liabilifv  for  the  wift^  and  htno 
,  far  bound  oy  her  acta* 

36.  Where  a  feme  eoveri  has  a  separate  estate 
rested  in  a  trustee,  and  services  are  rendered  on 
account  of  the  estate,  and  the  credit  for  such 
services  is  given  to  her,  the  husband  is  not  liable 
for  them.     I^ammere  v.  Macomb,  3  Wend.  454. 

37.  A  wife  may  act  as  the  agent  of  her  hus- 
band, and  a  subsequent  acknowledgment,  or 
ratification  of  her  acts  by  the  husband,  is  evi- 
dence of  and  eaui Talent  to  an  original  authority. 
Hopkins  V,  MotUnieux,  4  Wend.  465. 

38.  Where  a  husband  professes  to  provide 
for  his  wife,  who  lives  apart  from  him,  it  is  in- 
cumbent upon  a  party  wha  has  been  expressly 
forbidden  to  give  credit  to  her,  in  order  to  ren- 
der the  husband  liable  for  subsequent  supplies, 
to  show  affirmatively  and  clearly  that  the  hus- 
band did  not  sapply  her  with  necessaries  suitable 
to  her  condition.  MoU  v.  Comatoek^  8  Wend.  544. 

39.  Where  the  wife,  when  furnished  wiUi 
provisions  in  large  quantities,  sells  them,  the 
nusband  is  excused  in  adopting  the  mode  of 
providing  for  her  by  sending  her  meals  to  her, 
if  the  supply  be  abundant  and  of  good  quality. 
Ibid. 

40.  A  wife,  in  the  absence  of  her  husband, 
may  hire  out  property  of  her  liusband,  and  trover 
will  not  lie  for  the  possession  thus  obtained, 
unless  it  be  shown  that  the  husband  had  con- 
stituted some  other  person  his  agent  to  take 
charge  of  his  propertv  in  his  absence.  G&urcA 
V.  Landers,  10  Wend.  79. 

41.  'fhe  wife,  in  the  absence  of  the  husband, 
is  considered  as  having  a  general  authority  to 
exercise  a  usual  and  ordinary  control  over  his 
property,  unless  i.t  be  expressly  shown  he  has 
constituted  some  other  one  his  agent  for  that 
purpose.    Ibid. 

42.  A  husband,  bein^  separated  from  his  fa- 
mily, is  bound  to  provide  them  with  necessa- 
ries suitable  to  their  condition  in  life,  and  his 
omission  to  do  so  furnishes  them  with  a  ge- 
neral credit  to  that  extent.  KimbaliY.Keyes,  11 
Wend.  33. 

43.  But  the  husband  and  parent  has  a  right 
to  supply  his  famiW  in  such  reasonable  mea- 
sure as  he  may  think  proper,  as  by  designating 
persons  to  furnish  what  may  be  want^ ;  ana 
if  an  individual  not  thus  designated  furnish 
necessaries,  and  it  be  shown  that  a  notice  was 
published  forbidding  credit,  and  that  the  news- 
paper in  .which  sgch  a  notice  appeared  was 
taken  by  such  individual,  an  action  cannot  be 
maintained  by  him.    Jbid, 

44.  The  wife  of  the  plaintiff^  being  intrnsted  by 


him  with  sertain  sums  of  money,  and  diiectcd 
to  deposit  them  in  some  bank  for  safe  keeping, 
opened  an  account  with  the  defendants  in  her 
own  name,  and  deposited  the  money  in  their 
bank.  The  defendants  were  not  aware  «t  the 
time  of  the  deposits,  nor  until  the  money  had 
been  entirely  withdrawn  from  the  bank,  that 
the  depositor  was  a  married  woman,  and  they 
therefore  gave  her  a  bank  book  in  the  ordinary 
form,  .and  prescribed  the  mode  in  which  her 
checks  should  be  made,  as  she  was  illiteratf, 
and  could  not  write.  XWy  v.  T%e  Chemcol 
Bank,  S  Hall,  550. 

45.  Under  this  anangement  the  wife  drew 
out  of  the  bank,  at  various  times,  the  entire 
sums  deposited;  and  her  husband,  then  disco- 
vering that  bis  money  was  gone,  broaght  ai 
sction  of  a$tump$it  against  the  bsnk,  to  recorer 
the  amount  of  the  deposits.  Held,  that  he  wu 
not  entitled  to  recover;  that  the  wife;  being 
the  agent  of  the  husband  to  make  the  deposits, 
might  fairly  be  presumed  to  have  had  aotboiity 
to  withdraw  them;  but  if  this  were  otherwise, 
as  the  bank  bad  no  notice  of  the  affent^a  cover- 
ture, and  as  the  husband  had  enabled  his  wife, 
by  intrusting  her  with  the.  money,  to  do  the 
wrong,  that  the  loss  accruing  from  her  breach 
of  trust  should  fall  upon  him*  rather  tbaa.opoa 
the  bank.    Ibid* 

IV.  Actions  bfg  and  against  hatband  and  wife. 

46.  A  feme  covert  may  be  imprisoned  on  a  oo. 
so.  with  or  without  her  husband ;  though  other- 
wise as  to  mesne  process.  M^Kinstrey  v.  IkmM 
eiux.    3  Cow.  339. 

47.  In  an  action  against  kusband  and  wift^ 
for  the  debts  of  the  wife  contracted  by  her 
while  sole,  a  plea  that  the  husband  ii  an  infant 
is  no  ba/  to  a  recovery.  Roach  v.  Qaiekt  9 
Wend.  838. 

*  48.  A  wife  must  be  joined  with  her  hoabandin 
an  action  to  recover  a  demand  which  accrued 
to.  the  wife  before  marriage.  J&ore  v.  Eark, 
13  Wend.  271. 

49.  //  iee^is,  where  a  husband  performs  the 
stipulations  of  a  contract  entered  into  by  his  wife 
before  marriage,  which,  if  per^rmed  by  her 
whilst  io/e»  woiild.  have  given  her  a  ript  of 
action,  that  the  action  for  the  recovery  of  a  de 
mand  thus  arising  must  be  broughtinthe  joint 
names  of  the  husband  and  wife.    Ibid* 

50.  An  action  against  husband  and  wlfs«  ^f^ 
the  debt  of  the  wife  dem  sola,  abates  bv  the 
death  of  the  wife  after  commencement  of  soit 
and  before  declaration.  Wiliiams  T.  JSettt,  IS 
Wend.  360. 

61.  The  statute  declaring  the  husband  liable 
for  the  debts  of  his  wife,  contemplates  a  new 
suit  a^inst  the  husband  after  the  death  of  the 
wife,  in  which  he  is  answerable  only  fbrasseiSf 
unless  he  neglects  to  iake  oiit  letters  of  admi* 
nistration.    Ibid*   , 

53.  The  statutory  provision  fhst  an  action 
shall  not  abate  by  the  death  of  one  of  several 
defendants,  applies  onliy  to  cases  where  the 
cause  of  action  sorvives.    Ibid. 

53.  Where  a  lease  is  made  by  husband  and 
wife  of  premises  belonging  to  the  wife,  and 
an  action  be  brought  for  tne  recovery  of  the 
rent,  the  lessee  is  entitled  to  set  off  a  demaod 
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agtifist  t!ie  husband  alonei  afthougfh  the  suit 
be  in  the  names  of  both  husband  and  wife. 
Ferguwn  ▼.  Lotkr&p^  15  Wend.  635. 

54.  Where  the  husband  may  bring  an  action 
in  his  own  namev  he  cannot  defeat  the  riglit  of 
set  off  by  joining  his  wife  as  a  co-plaintiff. 
Ibid. 

T.  Separation  and  aeparaie  maintenanee. 

55.  Where  a  bond  is  gi?en  by  a  husband,  to 
secure  a  separate  maintenance  to  his  wife,  on 
an  agreement  .between  them  to  live  separate  and 
apart,  and  they  separate,  and  the  wife,  subse- 
quently returning  for  the  purpose  of  resuming 
her  duties  and  privileges  as  a  married  wo- 
man, is  received  by  her  husband  as  his  wife, 
their  previous  agreement  to  live  separate  from 
each  other  is  at  an  end, '  and  the  bond  which 
had  been  given  for  her  separate  maintenance 
must  fall  with  the  contract  or  a^eement  out  of 
which  it  arose,  and  upon  .which  it  was  founded. 
Her  subsequently  abandoning,  her  husband 
would  not  revive  the  bond,  or  the  legal  liability 
of  her  husband  to  afford  her  a  separate  mainte- 
nance.    ShtUhar  v.  Gregory^  3  Wend.  432. 

VI.  Divorce* 

56.  Where,  in  an  action  o(  ejectment  for  dower, 
in  answer  to  proof  on  .the  part  of  the  defendant 
that  the  plaintiff,  previously  to  the  marriage  by 
virtue  of  which  she  claimed  dower,  was  a  mar- 
ried woman,  and  that  her  first  husband  was  still 
alive,  the  plaintiff  produced  a  record  of  the 
Superior  Conrt  of  Connecticut,  coniaininf  a 
sentence  of  divorce,  on  her  petition,  from  her 
first  husband,  and  such  record  did  not  state  that 
the  husband  was  served  with  process,  or  had 
notice  of  the.  proceedings,  or  appeared ;  but  on 
the  contrary  alleged  that  the  adjudication  was 
made  on  hearinjgr.  the  plea  and  evidence  pro- 
duced by  the  plamtiff;  and  the  defendant  in  the 
ejectment  suit  further  proved  that  the  first  hus- 
band of  the  plaintiff,  at  the  time  of  the  presen- 
tation and  of  the  granting  of  the  divorce,  was 
an  inhabitant  of  the  state  of  New  York ;  it 
was  itld,  that  the  dii^oree  was  void  and  inope- 
rative here,  and  that  the  plaintiff  was  not  en- 
titled to  recover  dower  in  any  lands  of  which 
h^r  second  husband  died  seised,  although  such 
divorce  was  ^nted  thirty-eight  years  previ- 
ously to  the  trial  of  the  action  for  dower,  and 
twenty  years  had  elapsed  since  the  second  mar- 
riage.    Bxadthaw  v.  Heath,  13  Wend.  407. 

57.  A  voluntary  cohabitation  of  a  wife  with 
her  husband,  with  full  knowledge  of  an  act  of 
adultery  committed  by  him,  is  legal  evidence 
of  condonation  or  forgiveness  of  the  offence,  and 
bars  a  suit  b^  her  for  a  divorce.  Johnson  v. 
Johnson,  14  ^  end.  637. 

58.  Whether  in  this  statfs  where  a  divorce 
a  mensa  et  thoro  only  is  granted  for  cruel  and 
inhuman  treatment,  a  divorce  a  vinculo  matrix, 
numii  will  be  granted,  when  an  adultery  has 
been  commtttea  by  the  husband,  a  condona- 
tion of  the  offence,  and  subsequent  cruel  and  in- 
human  conduct  on  the  part  of  the  husband  1 
Quwre.  In  other  words,  does  the  rule  of  the 
£nglish  law,  that  a  condonation  of  the  offence 
of  adultery  implies  a  -condition  not  only  that 
the  sams  offence  shall  not  be  repeated,  but  that 


the  wife  shall  be  treated  with  conjugal  kind- 
ness, and  that  on  breach  of  the  latter  part  of  the 
condition,  the  right  to  sue  for  a  divorce  dis- 
solving the  marriage  contract  is  revived,  prevail 
here  1    Ibid, 

59.  It  is  prima  facie  evidence  of  adulteij  that 
a  husband,  long  after  marriage,  is  infected  with 
the  venereal  disease.    Ibid, 
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1.  The  conveyance  by  an  Indian,  resident  in 
this  state,  of  his  land  by  deed  to  a  white  per- 
son, is  void,  whether  he  reside  at  the  time 
with  his  tribe  or  not.  Lee  v.  Glover,  8  Cow. 
189. 

3.  Being  void,  no  act  of  disafiirmance  is  ne- 
cessary to  render  it  unavailable  to  the  grantee* 
Ibid. 

3.  The  case  is  not  altered  by  the  Indian  de- 
riving his  title  by  patent  from  the  people.  Ibid. 


INDICTMENT. 

I.  Indictment,  and  its  incidents .-  ^a)  What  is 
indictable,  and  form  of  the  indictment  f 
(b)  Plea  {  (c)  rrial. 
II.  Vcrdtct  and  Judgment. 

I.  Indictment,  and  its  inddentsj   (a)  What  is 
indictable,  and  form  cf  the  indictment. 

1.  It  is  a  general  rule,  that  in  an  indictment 
for  forgery,  the  instrument  forged  should  be 
described  particularly.  People  v.  Kingsley,  9 
Cow.  523. 

3.  But  if  in  the  hands  of  the  defendant,  or 
lost  or  destroyed  by  him,  the  indictment  may 
show  this  excuse,  and  set  forth  the  instrument 
in  general  terms,  if  it  contain  enough  to  show 
the  offence.    Ibid. 

3.  Dates,  sums,  «[nd  times  of  payment  may 
be  omitted.    Ibid. 

4.  And  parol  evidence  given  of  the  contents. 
Und. 

5.  An  indictment  lies  for  maliciously,  wick- 
edly, afid  wilfully  killing  a  cow,  the  property 
of  another.    People  v.  Smith,  5  Cow.  358. 

6.  Acts  injurious  to  private  persons,  which 
tend  to  excite  violent  resentment,  and  thus  priH 
duce  a  disturbance  of  the  peace,  are  indictable 
lUd. 

7.  An  indictment  against  an  attorney,  ftc, 
upon  the  statute,  (sess.  41,  ch.  359.  s.  1.)  for 
buying  a  note,  need  not  allege  that  he  .bought 
the  note  with  intent  to  prosecute,  &e.,  nor  that 
the  note  has  been  prosecuted,  nor  need  it  show 
when  it  became  due,  its  amount,  or  other  cir- 
cumstance from  which  en  intent  to  prosecute  is 
to  be  inferred.  People  v.  Wa&riage,  6  Cow. 
513. 

8.  The  act  of  baying  is  the  offence,  unless  it 
come  within  the  proviso  of  the  statute ;  which 
it  lies  with  the  defendant  to  show.    Ibid. 

9.  The  statute  is  constitutional.    Ibid. 
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10.  The  indictment  upon  it  may  conclude, 
contrary  to  the.  form  of  the  statute,  in  the  sin- 
gular. It  need  not  be  contrary  to  the  form  of 
the  $tatute»p     Jbid, 

11.  The  omission,  in  reciting  the  title,  of  the 
word  the  after  tkepraetiee  of,  wUl  not  Titiate  the 
indictment.    Ibid. 

12.  An  indictment  lies  for  a  conspiraoy  to 
defraud  an  individual  of  his  property.  Lambeft 
T.  The  People,  7  Cow.  166. 

1.3.  Form  of  th^  indictment;    Ibid, 

14.  It  may  be  in  very  general  tehnSf  as  to  a 
description  of  the  offence,  its  object,  and  the 
persons  concerned.    Ibid, 

15.  A  judgment  record  in  the  Oyer  and  Ter- 
miner, on  an  indictment  transmitted  there  from 
the  Sessions,  adjudged  good  upon  varibos  ex? 
ceptions  of  form.    Ibid, 

16.  Sembk,  that  no  rule  or  order  need  be 
entered  in  the  Sessions  to  send. up  the  indict^ 
menu'  Ibid, 

17.  The  Courts^  take  judicial  notice  of  the 
civil  divisions  of  the  state  into  towns,  &c.,  by 
statute.     The  People  v.  Breese,  7  Cow.  429. 

18.  Therefofe,  where  an  indictment  describ- 
ed the  defendants  as  late  of  W.,  in  the  county 
of  Oneida ;  and  then  laid  the  offence  at  F.,  in 
said  county^  F.  being,  in  (ruth,  in  the  county 
of  H. ;  held,  that  this  was  equivalent  to  laying 
the  offence  in  the  latter  county;  F*  being  a 
town  created  by  public  statute.    Ibid, 

19.  An  indictment  for  a  conspiracy  to  defraud 
individuals  of  private  property  must  set  forth 
the  means  agreed  upon  by  the  conspiratots. 
Vide  this  case,  in  connexion  with  Lambert  v. 
The  People,  7  Cow.  166.  People  r.  Echford,  7 
Cow.  535. 

90.  Jt  is  in  the  discretion  of  the  Court  to 
quash  an  indictment  for  insufficiencTi  or  put  the 
party  to  a  motion  in  arrest;  and  where  the 
question  is  doubtful,  they  will  put  him  to  the 
latter.    Otherwise,  where  it  is  clear.    Ihid, 

21.  As  where  the  question  is  settled  by  the 
Court  of  Errors  in  another  cause.    Ibid, 

22.  Manner  in  which  the  Court  will  inform 
themselves  as  to  the  ground  of  decision  in  the 
Court  of  Errors.    Ibid, 

^,  Quashing  an  indictment  as'  to  pne  of 
several  defendants  Quashes  it  as  to  all.    Ibid, 

24.  Every  indictment  must  contain  a  certain 
description  of  the  crime,  and  a  statement  of  the 
facts  by  which  it  is  constituted.  An  indictment 
for  common  barratry  is  an  exception;  and  a 
bill  of  particnlars  is  required.  Why  indict- 
ments of  common  scolds,  houses  of  ill  fame, 
common  nuisances,  &c.,  are  exceptions.  Per 
Spencer,  Senator.  Lambert  y.  People,  9  Cow. 
678. 

25.  Semlie,  the  time  of  committing  an  of- 
fence laid  in  an  indictment  is,  in  general^ 
wholly  immaterial,  and  any  other  time  may  be 
proved.     Peopk  v.  Fan  Sanivoord,  9  Cfow.  656. 

26.  Where  there  are  two  counts  in  an  indict- 
ment for  a  mrsderaeanour,  one  good  and  the 
other  bad,  and  the  defendant  is  convicted, 'the 
indictment  will  not  be  quashed  On  demurrer, 
nor  the  judgment  arrested  or  revenied  for  that 
cause.    Kane  v.  The  People,  3  Wend.  363. 

27.  In  an  indictment  for  perjury  by  an  insol- 
vent debtor,  in  the  oath  taken  bj  him  on  pre- 
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senting  bin  petition  and  the  inventory  of  Km 
estate  required  by  the  statute,  it  is  not  neces- 
sary to  set  forth  the  facts  which  give  jurisdic- 
tion to  the  officer,  as  is  done  in  pleading  a  dis- 
charge in  a  civil  suit ;  it  is  enough  to  avertiiat 
the  officer  had  lawful  and  competent  authoritj 
to  administer  the  oath.  The  People  v.  fhi^, 
5  Wend.  9< 

28.  Where  the  perjury  consisted  in  omitting 
to  set  forth  in  the  inventory  property  beloRginr 
to  the  insolvent^  it  is  sufficient  to  aver  that  witS 
the  papers  presented  to  the  officer,  was  one 
purporting  to  be  a  full  and  just  inventory  of  all 
the  estate,  both  real  and  personal,  in  law  and 
equity,  of  the  insolvent.    Ibid, 

29.  Where  some  of  the  words  in  the  pre- 
scribed form  are  omitted  in  the  affidavit,  uey 
may  be  supplied  by  an  innuendo.    Ibid. 

30.  In  an  indictment  for  perjury  committed 
in  the  taking  of  an  oath  by  an  insolvent  on  pre* 
senting  his  petition  /or  a  discharge,  it  is  not, 
nor  was  it  necessary,  previous. to  tfie  revised 
statutes,  to  set  forth  more  than  the  substance  of 
the  o!ith.    The  People  v.  Warner,  5  Wend.  271. 

31.  Where  the  oath  is  set  forth  in  the  indict- 
ment to  be. in  substance^  and  to  the  effect  fol- 
lowing, to  wit,  &c.,  an  exact  recital  is  net 
necessary ;  and  accordingly  where  the  indeA- 
nite  article  an  wa^  substituted  for  the  definite 
article  the,  the  yariance  was  held  to  be  imma- 
terial.   Ibid, 

32.  A  count  in  an  indictment  charging  a 
party  witli  neglect  of  duty,  as  a  director  of  a 
road  and  bridge  company,  after  the  company 
had  been  formed  into  two  distinct  companies, 
viz.  a  road  and  bridge  company,  is  bad ;  bot  if 
there  be  also  a  count  charging  him  as  a  directed 
of  the  road  company,  and  there  be  a  menl 
verdict  of  guilty,  judgment  may  rendered  npw 
the  last  count ;  tlie  law  in  criminal  ca^  vary- 
ing from  civil  cases  in  this  particular.  Kom  r. 
People,  8  Wend.  203. 

33.  It  cannot  be  objected  in  error,  that  two 
or  more  offences  of  the  same  nature,  upon  which 
the  same  or  a  similar  judgment  may  be  gireOt 
are  contained  in  different  counts  of  the  saihe  in- 
dictment, nor  can  such  objection  be  urged  either 
on  demurrer  or  in  arrest.    Ibid, 

34.  In  coses  of  felony,  where  two  or  more 
distinct  and  separate  offences  are  contained  in 
the  same  indictment;  it  may  be  quashed,  or  the 
prosecutor  compelled  to  elect  upon  which  charge 
he  will  pr(Kieea ;  but  such  election  will  not  be 
required  to  be  made  when  several  counts  are 
inserted  in  an  indictment  solely  for  the  purpose 
of  meeting  the-  evidence  as  it  may  transpire  on 
the  trial,  the  charges  being  substantially  for  the 
same  offence.  In  cases  of  misdemeanour,  hov- 
ever,  punishable  by  line  and  imprisonment,  the 
prosecutor  may  join  several  distinct  offences  m 
the  stoe  indictment,  and  try  them  at  the  same 
time.     Ibid, 

35.  In  an  indictment  for  peijury  against  t 
person  voting  at  an  election,  an  averment  tljat 
tie  was  sworn  by  and  before  the  board  of  in- 
spectors is  a  sufncieat  averment  that  the  oam 
was  administered  by  the  board.  CampbeU  r. 
The  People,  8  Wend^  636. 

36.  It  is  not  neeessary  in  sudi  ease  to  set 
forth  the  whole  oath  taken  by  the  elector;  it  ^ 
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enoagh  to  set  out  oMt  in  which  the  perjury  is 
alleged  to  have  been  committed ;  as  where  the 

Erisoner  is  accused  of  having  falsely  sworn  to 
is  citizenship,  only  that  part  of  the  oath  wliieh 
relates  to  his  being  a  citizen  need  be  set  forth. 
Ibid. 

37.  It  most  appear  on  the  face  of  the  indict- 
ment, that  the  mattor  alleged  to  he  false  was 
material ;  but  such  matorialiiy  need  not  be  ex- 
pressly averred,  when  it  evidently  appears  on 
the  record.    Ibi^* 

38.  Where,  by  an  ^  of  the  Legislature,  cer- 
tain oaths  are  prescribed^  and  false  swearing  in 
taking  them  is  declared  perjury,  and  by  a  sub- 
sequent act  the  original  act  is  amended  and  die 
form  of  the  oaths  altered,  false  swearing  under 
the  amendment  is  peijury,  although  it  be  not 
so  expressly  declared  in  die  amended  act.  Ibid. 

39.  A  frauds  to  be  indictable  at  common  law, 
must  be  such  as  affects  the  public,  or  is  calcu- 
lated to  defraud  numbers,  and  which  ordinary 
care  and  caution  cannot  guard  against ;  as  the 
use  of  false  weights  and  measures,  defrauding 
another  under  false  tokens,  or  by  a  conspiracy  to 
cheat.    Feoplt  v.  SlUmit^  9  Wend.  183« 

40.  In  an  indictment  under  the  statute  for 
obtaining  by  false  pretences  the  signature  of  a 
person  to  a  written  instrument,  it  is  not  neces- 
sary to  charge  loss  or  prejudice  to  have  been 
sustained  by  the  prosecutor ;  the  offence  is  com- 
plete when  the  signature  is  obtained  by  false 
pretenoes,  with  intent  to  eheat  or  defraud.  Peo- 
pU  V.  Gtnung^  11  Wend.  18. 

41.  An  indictment  lies  against  a  corpora- 
tion ^OM  a  eorporaiionf  for  neglecting  to  do 
what  the  common  good  requires,  as  where  the 
corporation  of  a  city  have  power  to  direct  the 
excavating,  deepenmg,  or  cleansing  of  a  batin 
connected  with  a  river,  and  neglect  to  take  the 
necessary  measures  in  that  respect,  after  such 
basin  becomes  foul  by  the  aggregation  of  mud 
and  other  substences,  so  that  the  water  'is  eor- 
ropted,  and  the  air  infected  by  noisome  and 
unwholesome  stenches,  and  thus  a  nuiaanee  is 
created.  The  People  v.  The  (hrporatian  ofAi- 
bany^  11  Wend.  639. 

43.  The  corporation  of  the  city  of  Albany 
has  no  right  under  its  corporate  powers,  granted 
by  charter,  or  by  special  acte  of  the  Lensleture, 
to  remove  the  bulk-h^ad  at  the  foot  of  tne  basin, 
eonnecting  the  Erie  canal  with  Uie  Hudson 
river ;  if  the  public  health  can  be  preserved  in 
no  other  way  than  by  the  removal  of  the  bulk- 
head, the  duty. of  removing  it  is  no  more  incum- 
bent upon  the  corporation  than  it  is  upon  indivir 
dual  citizens;  and  where  a  Court  of  General  Ses- 
sions instructed  a  jury  that  the  corporation  were 
bound  to  abate  a  nuiaanee^  arising  irom  the  basin 
being  foul,  even  if  in  doing  «o  it  thituld  be  neee$- 
$ary  to  eui  doion  and  remove  the  bulk-head^  and  a 
verdict  was  found  accordingly,  the  judgment 
entered  upon  such  verdict  was  reverted  by  the 
Supreme  Court  upon  a  writ  of  error.    Ibid, 

43.  Circus  performera  are  liable  to  the  pe- 
nalty given  by  the  statute  concerning  jugglen 
and  the  exhibition  of  shows,  if  they  exhibit  with- 
out license.  Downing  et  oL  v.  Blanehard,  13 
Wend.  383; 

44.  The  total  prohibition  of  shows,  te.  ex- 
tends only  to  those  enumerated  in  the  first 


section  of  the  act ;  all  othera  may  Ji>e  exhibited 
if  a  license  be  obtained.    Jbid. 

45.  In  an  indictment  for  receiving  stolen 
goods,  it  is  not  necessary  to  allege  that  they 
were  received  upon  any  consideration  passing 
between  tlie  thief  and  the  receiver.  IJopkina  v. 
The  Femie^  12  Wend.  76. 

46.  Where  a  parly  is  charged  with  forging 
or  eounierfeiling  a  cheek  on  a  bunkf  it  is  sufficient 
to  allege  in  the  indictment  that  he  falsely  made, 
forged,  and  counterfeited  a  certain  check,  with 
intention  to  defraud,  &c.,  setting  forth  the  check 
in  hoe  verba^  with  the  name  of  the  drawer  as 
appearing  upon  it ;  and  it  is  not  necessary  to 
aver  that  by  such  forgery  any  pereon  is  affected 
or  injured  m  his  person  or  property.  The  Fet^ 
pie  V.  Ryndsnj  19  Wend.  425. 

47.  An  indictment  under  the  revised  statutes 
is  not  vitiated  by  pureuing  the  forms  under  the 
old  statute,  in  charging  that  the  prisoner  made, 
forged,  and  counterfeited,  and  caused  or  procured 
to  he  falsely  made,  (orged,  and  counterfeited, 
and  willingly  aided  and  assisted  \t  the  false 
making,  &c.,  the  latter  charges  being  mere  sur* 
plusage.    Ibid. 

48.  An  indictment  for  forging  a  check  on  a 
bank  in  the  name  of  A.  B.,  is  not  superseded 
by  an  indictment  subsequently  found,  charging 
the  same  party  with  peraonaiing  A.  B.,  and  in 
such  assumed  character  receiving  a  sum  of 
money,  although  the  money  be  alleged  to  have 
been  received  from  the  same  individual  who  is 
stated  in  the  first  indictment  to  have  been  de- 
frauded by  means  of  the  check,  and  the  amount 
thereof  corresponds  with  the  sum  received  by 
means  of  the  check.    Ibid. 

49.  Offences,  though  differing  from  each 
other,  and  varying  in  the  punishmente  author- 
ized to  be  inflict^  for  their  perpetration,  may 
be  included  in  the  same  indictment,  and  the 
accused  tried  upon  the  several  charges  at  the 
same  time,  provided  that  the  offences  be  of  the 
same  character,  and  differ  only  in  degree ;  as  for 
instance,  the  forging  of  an  instrument,  and  the 
altering  and  publishing  it  knowing  it  to  be 
false.    Ibid. 

50.  Under  the  provisions  of  the  revised  sta- 
tutes relative  to  homicide,  the  indictment  for  mur« 
der  may  be  in  the  common  law  form,  charging 
the  offence  to  have  been  committed  fehniouely^ 
wilfully^  and  of  malice  eforethought^  instead  of 
charging  it  to  have  been  perpetrated  from  a/ire* 
meditated  design  to  effect  the  death  of  the  person 
killed ;  but  the  accused  cannot  be  convicted,  on 
such  an  indictment,  of  a  feUmimu  homicide  wilh 
moHee  irforeihought^  unless  the  evidence  be  such 
as  to  bring  the  case  within  the  statutory  defini- 
tion of  murder.  The  Peopk  v.  Enochs  13  Wend. 
159. 

51.  Where  an  offence  is  created  by  statute^ 
or  astetuto  declares  a  common  law  offence« 
committed  under  peculiar  circumstances,  not 
necessarily  included  in  the  original  offence^ 
punishable  in  a  different  manner  from  what  it 
would  be  punished  without  such  cireumstances^ 
or  where  the  nature  of  the  common  law  offence 
is  changed  by  statute  from  a  lower  to  a  higher 
grade,  the  indictment  must  be  drawn  with 
reference  to  the  provisions  of  the  statute,  and 
conclude  «on/ra  formam  ttatuti  i  but  where  the 
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statate  is  oqIt  declaratory  of  what  was  pre- 
viously an  oneoce  at  common  law,  without 
adding^  to^  or  altering  the  punishment,  the  in- 
dictment need  not  conclude  contra  formam  ata^ 
tuli.    Ibid, 

53.  An  indictment  for  ohtainin^  goods  or  the 
signature  of  a  party  to  a  written  mstrument  by 
fmae  pretenctB,  &^.,  must  contain  all  the  facts 
and  circumstances  which  the  public  prosecutor 
will  be  bound  to  prove  to  produce  a  conviction. 
It  must  be  shown  upon  the  face  of  the  indict- 
meni  that  the  offence  charged  has  beqn  com- 
mitted, or  in  the  languag^e  or  Lord  Mansfield,  it 
must  be  an  intelligible  story,  so  explicit  as  to 
support  itself.  The  Peopk  v.  GateM^  13  Wend. 
811. 

53.  A  writing  in  the  form  of  a  bond,  neither 
having  the  signature  nor  purporting  to  have  the 
signature  of  any  person  attached  to  it,  is  not  a 
false  writing  withm  the  meaning  of  the  statute. 
Ibid. 

54.  A  conspiracy  of  ioumeymen  workmen 
of  any  trade  or  handicraft  to  raise  their  wages, 
by  entering  into  combinations  to  coerce  jour* 
neymen  and  master  workmen  employed  in  the 
same  trade  or  business  to  conform  to  rules  esta< 
blished  by  such  combination  fbr  the  purpose 
of  regulating  the  price  of  labour,  and  carrying 
such  rules  into  effect  by  overt  acts,  is  indict' 
able  as  a  misdemeanour ;  and  it  lou  aeeordingfy 
held^  where  iourneymen  shoemakers  conspired 
together  and  fixed  the  price  of  making  coarse 
boots,  and  entered  into  a  combination  uiat  if  a 
journeyman  shoemaker  should  make  such  boots 
for  a  compensation  below  the  rates  established, 
he  should  pay  a  penalty  of  ten  dollars ;  and  if 
any  master  shoemaker  employed  a  journeyman 
who  had  violated  their  rules,  that  they  would 
refuse  to  work  for  him,  and  would  ouit  his 
employment,  and  carried  such ,  combination 
into  effect  by  leaving  the  employment  of  a 
master  workman  in  whose  service  was  a  jour- 
neyman who  had  violated  theic  rules,  and  thus 
compelled  the  master  shoemaker  to  discharge 
such  journeyman  from  his  employ,  that  the 

^  parties  thus  conspiring  were  guilty  of  a  misde- 
'  meanour,  and  punishable  accordingly.    The  Peo- 
pie  V.  /VsA«r,  14  Wend.  9. 

65.  Where  a  purchase  of  merchandise  is 
made,  the  goods  selected,  put  in  a  box,  and 
the  name  ofthe  purchaser  and  his  place  of  resi- 
dence marked  thereon,  and  the  box  containing 
the  goods  sent  by  the  vendor,  and  put  on  board 
a  steamboat  designated  by  the  purchaser  to  be 
forwarded  to  his  residence,  the  sale  is  complete, 
and  the  goods  become  the  property  of  the  pur- 
chaser. The  People  v.  Hayne$^  14  Wend.  546. 
56.  And  where,  after  such  delivery,  the 
vendor,  oii  receiving  information  indacing  him 
to  suspect  the  solvency  of  the  purchaser,  ex- 
pressed an  intention  to  reclaim  the  goods,  and 
the  purchaser  thereupon  made  representations 
in  respect  to  his  ability  to  pay,  by  means  of 
which  the  vendor  abandoned  his  intention; 
and  the  purchaser  was  then  indicted,  charged 
with  the  offence  of  JiQving  obtained  the  goods 
by  false  pretences,  the  representations  made  by 
him  being  alleged  as  false  pretences ;  -it  waa 
tuJd^  that  the  sale  being  complete  before  the 
representations  were  made,  the  defendant  could 


not  be  considered  guilty  of  the  crime  clnrged 
against  him.    Ibid. 

57.  In  an  indictment  for  arson,  the  house  or 
building  set  fire  to  or  burned  must  be  described 
as  thQ  house  or  building  of  the  person  in  pos- 
session ;  and  it  tctt$  aeeordingiy  held  in  this 
case,  where  the  bnildinff  homed  was  alleged  in 
the  indictment  as  the  building  of  the  owner, 
and  the  proof  was,  that  at  the  time  of  the  eom- 
mission  of  the  offence  it  was'  in  the  possession 
of  a  tenant,  that  the  accused  could  not  be  eon- 
victed.     The  People  v.  Go/es,  15  Wend.  159. 

58.  A  turnpike  road  company  is  liabb  to  an 
indictment  at  common  law  for  snfferipg  tbeir 
road  to  be  out  of  repair,  notwithstanding  ifatl 
by  Uie  terms  of  the  charter  a  specific  pentltj 
is  provided,  if  the  charter  contains  no  nentiie 
words,  nor  any  thing  from  which  it  can  be  in- 
ferred that  the  Legislature  intended  to  take 
away  the  common 'law  remedy.  Presidtnt,^ 
Iff  the  Sui^uehonnah  and  Bath  TStrnpike  Bsai 
Company  v.  The  People^  15  Wend.  867. 

59.  &>  when  the  indictment  is  at  common 
law,  Uie  Court  befoire  whom  the  conviction  is 
had  may  impose  a  fine  of  9350,  notwithstand- 
ing that  the  ^neral  act  relative  to  tompike 
companies  limits  the  ^e  to  $200  in  esse  of  a 
conviction  on  an  indictment  haid  under  that  act. 
Ibid, 

60.  A  justice  of  the  peace  is  indictable  for 
misbehaviour  in  his  omce,  when  he  acts  par- 
tially, or  oppressively,  from  malicious  or  cor- 
rupt motives.  The  People  v.  Cbon,  15  Wend. 
277. 

61.  Discharging  an  offender  withoot  requir- 
ing Sttfiicient  eureties,  when  it  is  done  with 
intent  to  pervert  the  course  of  law  and  justice, 
is  clearlv  an  indictable  offence.    Ibid. 

62.  1  he  indictment,  liowever,  in  snch  case 
must  charge  the  magistrate  to  ha?e  acted  from 
a  corrupt  motive,  and  with  the  intent  to  pertot 
the  course  of  law  and  justice ;  it  is  not  enoogli 
to  charee  the  act  to  have  been  done  fraudulently, 
comiptiy,  and  in  violation  of  du^ ;  the  indicts 
ment  must  allege  how,  and  In  wnat  particular 
the  offence  was  committed.    Ibid, 

63.  So  also,  it  must  be  directly  and  posi- 
tively charg^ed  that  the  offender  was  disekarfed 
without  taking  sufficient  sureties,  or  sureties  in 
a  sufficieiit  sum  for  his  appearance ;  it  is  not 
enough  that  it  is  alleged  that  the  magistiate 
discharged  *  the  offender,  upon  his  finding  sure- 
ties in  a  sm^ll  and  trifling  sum,  to  wit  $50. 
The  offence  cannot  be  charged  argumentstiTely 
or  inferentially.    Ibid, 

64.  It  is  not  necessary,  in  such  an  indict- 
ment, to  state  the  offence  with  which  the  party 
suffered  to  escape  was  charged,  with  the  same 
formality  and  preei.sion  which  would  be  neces- 
sary in  an  indictment  against  such  offender  |i| 
is  enough,,  if  it  be  shown  that  he  was  ciiarged 
with  a  criminal  offence,  and  that  the  nroceediBg 
against  him  was  not  utterly  void.  ThuSf 
where  it  was  alleged  that  the  par^  suffered  to 
e6cape  had  been  charged  with  falsely  and  frand- 
nlently  obtaining  the  signature  of  a  certain 
person  to  a  promissory  note,  by  meus  of  o"^ 
tain  false  pretences,  without  particularly  de- 
scribing the  note,  or  averring  the  signatore  to 
have  Men  obtained  with  the  intent  $0  c}tf9(  ^ 
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defraud,  &c. ;  it  toaa  hdd^  tliat  this  being  mat- 
ter of  inducement,  the  indictment  was  not  objec- 
tionable in  this  respect.    Ibid, 

(b)  Pha. 

65.  It  is  not  necessary  to  negative  all  the 
pretences  set  forth  in  an  indictment  for  obtain- 
ing goods  by  false  pretences,  but  those  relied 
on  by  the  pleader,  and  whidi  he  expects  to 
prove  false,  must  be  specifically  and  directly 
negatived;  it  is,  however,  sufficient  to  prove 
one  of  several .  assignments.  .  "ITht  People  v. 
Stone,  0  Vfend.  182. 

66.  It  is  Jkot  a  good  plea  to  ah  indictment 
that  one  of  the  gratMJurort'who  found  the  same 
is  not  a  freehoJder^  &c.  The  People  v.  Jewetty 
6  Wend.  386. 

67.  A  party  indicted  for  compounding  a  laf- 
eeny,  and  agreeing  to  withhold  evidence,  cannot 
plead  the  acquittal  of  the  person  charged  with 
the  larceny,  in  bar  of  his  own  conviction.  The 
People  V.  Bueklandt  13  Wend.  592. 

6d.  A  previous  indictment  for  the  same  of- 
fence is  no  bar  to  a  second  indictment,  although 
upon  the  first  the  defendant  has  been  arraign- 
ea  and  pleaded.  The  People  v.  IHther^  14 
Wend.  9. 

69.  An  indictment,  trial,  and  acquittal  for  the 
forgery  of  a  eertifieate  of  deposit  of  money  in 
a  bank,  is  no  bar  to  a  subsequent  indictment 
for  an  attempt  to  obtain  money  from  another 
bank,  by  colour  of  a  forged  letter  enclosing  the 
certificate  of  deposit,  ami  desiring  the  amount 
to  be  transmitted  to  the  writer  of  thb  letter. 
The  PeopU  v.  Ward^  15  Wend.  231. 

(c)  Trial. 

70.  A  rule  merely  directing  a  criminal  cause, 
removed  into  this  Court  by  certiorari^  to  be 
tried  in. a  eounty  other  than  that  in  which  the 
oflfence  is  alleged  to  have  been  committed,  will 
not  authorize  the  trial  in  such  countv,  without 
a  suggestion  on  the  roll  that  a  fair  and  impartial 
trial  cannot  be  had  in  the  county  where  the  in- 
dictment was  found ;  and  such  suggestion  can- 
not be  made  without  special  leare  obtained  from 
the  Court.  The  People  t.  MtUher,  3  Wend.  431. 

71.  A  rule  to  change  the  |)lace  of  trial  may  be 
waived,  by  the  parties  going  to  trial  in  the 
county  where  the  indictment  was'  found.    Ibid, 

72b  A  rule  entered  in  the  minutes  of  the 
Court  during  one  of  its  terms,  w*i4hout  the  ex- 
press direction  of  the  Court,  and  not  asked  for 
oy  either  party,  will  be  regarded  as  a  nullity. 
Ibid, 

II.  Verdict,  judgment,  and  conviction,, 

73.  Though  an  indictment  lay  the  time  so 
long-  before  the  indictment  is  found,  that  the 
crime  appears  to  be  barred  by  the  statute  of 
limitations,  this  is  no  ground  for  arresting 
judgment.  The  People  ▼.  Van  Santwordi  9 
Cow.  665« 

74.  A  Jtfdgment  that  a  defendant  pay  a  fine, 
and  an  award  of  process  for  the  recovery 
thereof,  according  to  the  course  and  practice  of 
the  Court,  is  g^,  although  it  be  not  added 
that  the  defendant  stand  committed  until  the 
fine  be  paid ;  it  is  enongh  if  ihete  be  an  award 
of  process  to  carry  into  effect  the  sentence  of 
the  Court.    ICaae  r.  7^  Pemle^  8  Wend.  203. 
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75.  Where  a  party  convicted  of  an  offence  is 
subject  to  two  distinct  and  independent  punish- 
ments, it  cannot  be  alleged  for  error,  by  the 
defendant,  that  only  one  of  the  punishments  to 
which  he  is  liable  is  adjudgea  against  him; 
the  ^osMti^or  may  complain  of  such  omissioAf 
but  not  the  party  convicted.    Mfid, 

76.  In  every  case  where  a  party,  charged 
with  a  criminal  offence,  is  brought  before  a  jus- 
tice oil  a  warrant,  the  accused  must  be  examined* 
but  not  on  oath,  in  relation  to  the  offence  charged, 
and  is  entitled  to  have  witnesses  sworn  and  exp 
amined  on  his  part,  and  the  assistance  of  coud- 
sel;  a  conviction,  howeveij  will  not  be  auashed, 
or  a  judgment  set  aside,  alter  a  trial  hao,  for  the 
omission  of  duty  by  the  justice  in  these  parti- 
culars.    Sony,  The  People,  13  Wend.  344. 

77.  A  conviction  in  a  Court  of  Special  Ses- 
sions*  founded  upon  the  yerdiift  of  a  jury,  will 
not  be  quashed,  on  the  ground  that  the  verdict 
was  against  evidence.     Ibid, 

78.  It  is  not  necessary  that  a  defendant  in  a 
criminal  proceeding  should  be  present  in  Court 
when  judgment  is  pronounced,  except  when 
corporeal  punishment  is  to  be  inflicted.    Ibid. 


INFANT. 

I.  Bow  far  the  acta  of  am  infant  are  binding, 
II.  Privilege  <f  infancy  and  liability  if  an 

iffant, 
III.  Jkiione  by  and  againat  infante, 

I.  How  far  the  ads  ff  an  infant  are  binding, 

1.  A  sale  and  delivery  of  ^ods  by  an  infant 
with  his  own  hands  is  not  voidable  till  be  come 
of  age.    Boofy,  Stafford,  7  Cow.  179. 
•    2.  So  of  his  conveyances  of  real  estate.  Ibid, 

3.  If  he  marry  under  the  a^re  of  discretion^ 
he  cannot  disagree  till  he  arrives  at  that  age. 
Ibid, 

4.  The  executory  contracts  of  an  infant  by 
deed  are  generally  voidable,  not  vmd.  So,  in 
soihe  senses,  his  simple  contracts.    Ibid, 

5.  His  executory  contracts  are  voidable  at 
any  time,  without  his  restoring,  or  being  liable 
to  restore  the  consideration.    Ilnd, 

6.  But  it  is  otherwise  as  to  contracts  executed 
on  his  c6ming  of  age ;  and  on  avoiding  these, 
he  must  restore  the  consideration.    Ibid, 

7.  The  holding  of  a  note  taken  by  a  plain  tiff, 
in  payment  for  work  done  by  him  during  his 
minority,  eight  months  aAer  he  arrived  or  age, 
before  he  offered  to  return  it  to  the  defendant, 
is,  in  judgment  of  law,  a  ratification  of  the  con- 
tract, especially  where  in  the  mean  time  the 
maker  of  the  note  has  become  insolvent,  the 
debt  lost,  and  the  offer  to  return  made  on  the 
heel  of  that  event  Delano  v.  Blake,  1 1  Wend. 
85. 

8.  After  a  plaintiff  comes  of  age,  every  in- 
ference in  relation  to  a  contract  entered  into  by 
him    during   his   minority  should   be  drawn 

Xinst  him  the  same  as  against  any  other 
It.    Ibid. 

9.  If  a  father,  during  the  infancy  of  his 
child,  sells  chattel  property  belonging  to  tho 
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child,  with  the  assent  of  the  child,  and  for  the 
purpose  of  having  it  replaced  by  other  pro- 
perly, and  the  father  purchases  other  property 
and  gives  it  to  the  child,  but  it  remains  in  the 
possession  of  the  father,  who  at  the  time  is 
insolvent,  such  substituted  property  does  not 
become  the  property  of  the  child,  but  is  the 
property  of  tne  father,  and  subject  to  a  levy 
tinder  an  execution  against  him,  fhnda  y«  Fan 
Home,  18  Wend,  631. 

10.  No  title  passes  to  the  purchaser  of  per- 
sonal property  belonging  to  an  infant,  unless 
manual  delivery  is  made  by  the  infant ;  it  is 
not  enough  that  the  propeny  be  sold  by  an 
agent  appointed  by  the  infant    Ibid, 

11.  Acts  of  an  infant,  when  yoid  and  when 
^  t)nly  voidable,  considered.     Fhid. 

13.  If  an  infant  give  or  sell  his  goods,  and 
deliver  them  with  his  own  hand,  the  act  is 
voidable  only ;  but  if  he  give  or  sell  goods,  and 
the  donee  or  vendee  take  th^m  by  force  of  the 

f\(i  or  sale,  the  act  is  Void,  and  the  infant  may 
ring  trespass.    Jbid. 

13.  A  warrant  of  attorney  by  an  infant,  to 
confess  judgment,  is  void ;  and  a  judgment  en- 
tered in  virtue  of  it  will  be  set  aside  on  motion. 
BenneU  v.  DtnoU^  6  Cow.  393. 

II.    Privilege  (f  ii^aney  tmd  UdbiUty  cf  an 

14.  Thon^  the  executory  contracts  of  an 
infant  are  voidable,  yet  where  he  does  work  in 
payment  of  his  contract,  or  pays  money  npoo 
his  contract,  he  cannot,  by  avoiding  it,  get 
back  the  money,  or  recover  a  compensation  for 
his  work.  The  avoidance  goes  merely  to  re- 
lieve him  from  his  contract  as  far  as  it  is  so 
executed.    JifOoy  v.  Jh^many  8  Cow*  84. 

15.  Where  one  assumes  lo  be  guardian,  or 
the  agent  of  a  guardian,  and,  as  such,  enters  on 
the  infant's  land,  and  receives  the  rents,  the 
infant  may  elect  to  consider  him  a  wrong  doer, 
and  bring  trespass,  or  charge  him  as  gowdian ; 
and  if  the  infant  waive  the  tort,  his  only  remedy 
is  by  action  of  account  or  bill  in  equity.  Sher- 
man V.  BaUou,  8  Cow.  304. 

16.  Infants  are  liable,  in  the  same  manner  as 
adults,  for  trespass  and  assault.  Bullock  v. 
Babeoek,  3  Wend.  391. 

17.  An  expvfess  promise  after  apartyeame 
of  age  need  not  be  proved  to  render  him  liable 
for  necessaries  furnished  to  hira  during  his 
minority.     Gay  v.  Ballour  4  Wend.  403. 

in.  AcUam  by  and  against  if^anU. 

18.  It  is  irregnlar  for  an  in&nt  to  declare  by 
attorney ;  and  Uiat  the  defendant  do6s  not  know 
the  infancy  to  be  material,  is  an  excuse  for  de- 
lay in  moving  to  set  the  declaration  aside.  Ex 
parte  Scott,  1  Cow.  33. 

19.  Piaintiff^s  infancy  not  a  ground  of  non- 
suit, but  may  be  pleaded-  in  abatemeot.  Ibid, 
note  {b\ 

80.  An  infant  under  the  age  of  twenty-one 
years  is  not  liable  to  an  action  for  a  breach  of 
promise  of  marriage.  IhMt  v.  Peake,  5  Cow.  475. 

31.  Sembk,  tliat  such  a  contract  is  not  void, 
but  voidable  at  the  election  of  the  infant,  who 
may  maintain  the  action,  though  he  is  not  liable 


33.  In  a  nonbailable  action  against  infanti, 
the  plaintiff  may  take  a  rule  that  they  appear  in 
twenty  days  after  personal  service  of  the  rale; 
or  that  the  plaintiff's  attorney  have  leave  to  ap- 
point John  Doe  a  nominal  person  for  their  goard- 
lan,  and  epter  their  appearance.  Vandtuxn  v. 
Brower,  6  Cow.  50. 

23.  On  filing  an  affidavit  of  the  service,  the 
plaintiff  may  enter  a  rule  of  course  for  the  ap 
pointment  of  John  Doe  as  guardian.    Ibid, 

24.  An  infant,  having  a  general  guardian,  sold 
a  horse  belonging  to  him,  the  infant;  but  there 
was  no  proof  that  he  delivered  the  horse  with 
his  own  hand.  The  vendee  afterwards  oflercd 
to  sell  the  horse ;  held^  that  trover  lay  by  die 
infant  even  before  coming  of  age,  without  any 
demand  of  the  horse  from  the  vendee;  Stafford 
V.  Botf,  9  Cow.  626. 

25.  And  per  Jones,  Chancellor,  the  sale  is 
void,  no  manual  delivery  being- shown.  The 
sale  and  actu^  delivery  of  a  personal  chattel  by 
an  infant  is  voidable  before  he  attains  the  ase  of 
twenty-one  years.    Otherwise  of  land,    /bid, 

26.  If  an  infant,  who  has  a  horse  on  hiie, 
wilfully  and  intentionally  injures  the  animal,  it 
amounts  to  an  election,  on  his  part,  to  disaffinn 
the  contract  of  hiring,  and  an  action  of  trespass 
lies  against  him  for  ure  tort  Campbell  v.  StakOi 
3  Wend.  137; 

27.  A  plea  of  in&ncy,  widi  an  averment  that  &e 
injuiy  happened  through  the  nndullulnen,  want  of 
knowledge,  dkcretion,  and  judgment  of  the  defendant, 
would  be  a  complete  answer  tb  an  action  of  tropHi 
brought  for  ^kilUng  a  hoise  (M  to  hiro)  fay  Solent 
driving  and  cruel  treatment    Ilnd. 

27*.  A  proekein  ami  must  be  a  responsible  pff 
SOB.    Dtdrympk  v.  Lamb^  3  Wend  424. 

28.  The  note  of  an  in6uit  (though  a  negotiable  one) 
Is  voidable  and  not  void,  and  may  be  affirmed  after  the 
infimt  comes  of  age.  Goodsell  v.  Myers,  3  Wend.  479. 

29.  But  its  afiirmance  should  be  a  promise  to 
a/Mzr/y  in  interest  or  his  agent,  or  at  least  sn 
explicit  admission  of  an  existing  liabili^,  from 
which  a  promise  may  be  implied.    Rid^ 

30.  Infancy  is  admitted  by  a  replication  of  a 
new  promise  to  a  plea  of  inrancy.    Ibid. 

31.  The  rule  that  an  infant  shall  appear  by 
proehein  ami,  and  not  by  attorney,  relates  to  the 
appearance  upon  the  record,  but  is  not  intended 
to  deprive  the  infant  of  the  professional  aid  of 
an  attorney.  The  People  v.  ^ew  York  Conmos 
Pi^os,  11  Wend.  164. 

32.  An  attorney  retained  in  a  suit  commenced 
for  an  infant  by  his  proehein  ami,  may  conduct 
the  proceedings  in  nis  own  name,  and  is  not 
obliged  to  sign  the  name  of  the  prvehein  ami  to 
his  noticesv  and  nse  the  name  of  the  prothein 
ami  in  entering  rules  as  if  he  were  an  attorney' 
Ibid. 

33.  A  Court' of  Chanceir  will,  on  its  ows 
motion,  or  upon  petition,  direct  a  reference  to 
ascertain  whether  a  suit  prosecuted  for  an  infant 
by  a  proehein  ami  is  for  the  interest  of  the  in- 
fant, and  whether  the  infant  b  properly  placed 
in  tlie  cause.    Idley  v.  Bowen,  11  Wend.  2*27. 

34.  In  a  suit  by  an  infant,  a  proehein  ami 
muat  be  appointed  before  the  suing  out  of  pro- 
cess,    wilder.  Ember,  19  Wend.  191. 

35.  If  nn  infant  who  is  arrested  does  not  ap- 
pear to  th^  action,  nor  take  tny  notice  of  b^ 
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aneBt,  upon  motion  of  the  plaintiff,  and  on  notice 
to  the  infant,  the  Court  will  appoint  a  guardian 
ad  Utem  for  him,  in  order  to  prevent  the  pro- 
ceedings from  heing  afterwards  set  aside.  Fbot* 
ing  ▼.  Chwmmt  1  Hall,  65. 

^«  If  upon  the  return  to  a  certiorari^  the 
plaintiff  in  error  rely  upon  infancy,  disclosed  by 
the  record,  as  a  defence,  it  must  be  specially  as- 
signed as  error  in  faet^  that  the  defendant  in 
error  may  take  issue  upon  it.  HaMna  r.  Kings' 
/bfid,  d  Hall,  4d5.    ^ 


INSOLVENT. 

1,  0/ihe  diaeharge  under  the  imolveni  hwi* 
II.  Effect  of  an  insolvenlU  diacharge. 
III.  Bow  tie  insokeni  may  avail  himself  of  hia 

discharge, 
J V.  What  wiff  avoid  the  diacharge. 
V.  Impriaonment  for  debt, 
VL  Of  the  aasignmeni  under  the  inaolvent  aeig 
Us  effect^  jre, 

h  Of  the  discharge  under  the  insolvent  lotos, 

1.  An  insolvent  discharge  under  the  act  to 
abolish  imprisonment  for  debt  in  certain  cases, 
(seas.  43«  ch.  101.)  may  be  granted  by  a  judge 
of  the  Common  Pleas,  tbougn  not  of  the  degree 
of  counsel  in  the  Supreme  Court.  UnionCotton 
Manufaetory  v.  Curtia^  7  Cow.  105. 

8.  An  insolvent  law  of  one  of  the  United 
States  which  discharges  the  person  and  future 
acquisitions  of  a  debtor,  is  constitutional  and 
valid  as  toi-  contracts  made  between  citixens  of 
such  state  Subsequent  to  the  passing  of  the  law. 
Spring  V.  A&rsereauj  9  Cow.  344. 

3.  An  insolvent's  notices  for  creditors  to  show 
i^use  must  be  published  for  six  weeks  succes- 
sively, that  is,  during  forty-two  days.  Anony^ 
•MHO,  1  Wend.  90. 

4.  Ho  person  can  become  a  petitioning  cre- 
ditor for  an  insolvent's  discharjpe  who  has 
purchased  a  judgment  against  the  insolvent,  ex- 
cept for  so  much  as  was  actually  nven  for  the 
jodgmenU    SUdeU  v.  dPOrea^  1  Wend.  156. 

5.  If  an  insofvent  procure  a  person  to  become 
a  petitioning  creditor  for  any  sum  not  bona  Jide 
doe  from  him  to  suoh  creditor,  or  for  any  larser 
aiim  than  is  so  due,  to  make  such  sum  in  value 
as.  is  necessaxy  to  procure  the  insolvent's  dis- 
charge, this  per  se  avoids  the  discharge.    Ibid. 

6.  A  foreigner  who  has  resided  and  transacted 
business  in  this  state  for  seven  years,  and  then 
retnms  home,  taking  with  him  hia  effects,  being 
uncertain  whether  he  will  come  back  here,  loses 
his  character  as  an  inhabitant.  Ex  parte  WHg- 
kyj  4  Wend.  603. 

7.  A  foreigner  who,  after  residing  in  this  s)ate 
seven  years,  and  transacting  business  as  %  com- 
mission merchant,  returns  hpme,  taking  with 
him  his  effects,  uncertain  whether  he  wili  return 
or  fMf ,  loses  his  character  of  an  inhabitant ;  so 
that  although  be  returns  to  this  state  wfteir  so- 
jooming  only  three  weeks  in  his  native  land^  he  is 
not  entitled  to  be  discharged  aaim  insolvent  debtor 
if^  after  his  return,  he  enffagee  in  no  business, 
and  his  residence  ismerehr  of  .a  temporary  ehar 
meter.   In  the  matter  of  Wri^fBYfeiai,^Z4» 


8.  In  all  summary  proceedings  under  a  statute, 
although  enough  is  shown  in  the  institution  of 
them  to  give  jurisdiction  to  the  officer  intrusted 
with  the  execution  of  the  powers  conferred,  if 
on  the  progress  of  the  case  it  is  discovered  that, 
in  fact,  the  officer  has  not  jarisdiction,  it  is  his 
duty  to  stop  and  dismiss  the  proceedings.  Ibid, 

n.  Effect  (fan  inaolvenCs  discharge, 

9.  Where  a  defendant  has  no  opportunity  of 
pleading  his  discharge  ander  the  insolvent  act 
puia  darein  continuance,  he  will  be  relieved  on 
motion.    Fa(mer  v.  Hutchina,  I  Cow.  4d. 

10.  The  mere  fact  that  th^  defendant's  person 
ifi  discharged  under  the  act  to  abolish  imprison- 
ment for  debt  in  certain  cases,  (sess.  4,  ch.  101.^ 
is  not,  of  itself,  notice  to  the  creditor.     WamSr* 
V.  North,  I  Cow.  179. 

U.  And  if  he  hold  the  defendant  to  bail  with- 
out an  order,  being  ignorant  of  the  discharge,  a 
suit  upon  the  bail  bond  will  be  set  aside  only 
on  the  terma  of  paying  the  costs  of  the  suit  and 
the  application,  provided  the  plaintiff  has  no  ac- 
tual notice  of  the  discharge  till  the  papers  for 
the  motion  are  served,    /bid. 

13.  When  and  how  the  Court  will  relieve 
where  the  discharge  is  after  verdict,  or  cognovit, 
and  before  judgment,  do  that  the  defendant  has  no 
chance  to  plead  his  discharge  Palpter  v.  Hutch- 
inaj  1  Cow.  43.  Mabbott  y.  Van  Burenyl  Cow. 
44,  in  note  {b).    Baker  Y.Taylor,  1  Cow.  165. 

13.  Difference  between  practice  of  English 
Courts  and  ours  as  to  discharging  insolvents  on 
common  bail.     1  Cow.  51,  note  (a). 

14.  Insolvent  act  (sess.  36,  ch.  61,  sec.  1,  1 
R.  L.  348.)  extends  to  fines  not  exceeding  twen- 
tv-five  dollars,  impoaed  by  a  special  session.  In 
the  ^natter  of  Sweatman,  1  Cow.  144;  and  see 
150,  note  (J),  and  151, 3,  note  {e), 

15.  The  law  of  the  state,  &c.,  where  a  con- 
tract is  made,  controls  it,  unless  it  appear  on  its 
face  that  it  was  to  be  performed,  or  was  made 
in  reference  to  the  law  of  some  other  place. 
Accordingly,,  an  action  on  a  contract  made  in 
this  state,  in  1806,  between  citizens  of  Massa- 
chusetts, is  barred  by  a  discharge  under  the  in- 
solvent act  of  1801 ;  and  even  if  the  contract  had 
been  made  in  that  state,  yet  to  the  plea  of  such 
a  discharee,  the  plaintiff  mast  reply,  and  show 
the  law  of  that  state  to  be  against  the  operation 
of  the  discharge ;  otherwise  the  law  there  will 
be  presumed  tne  same  as  our  own.  The  form 
of  a  plea  of  discharge  under  the  insolvent  act 
of  1801,  1  R.  L.  by  K. -and  R.  428.  SheriU  v. 
Hookina,  1  Cow.  \03. 

16.  l*he  defendant's  discharge  under  the  in- 
sdvent  act  of  the  3d  April,  1811,  will  not  pre- 
vent the  statute  of  limitations  running  against 
an  action  of  aaaumpsit,  upon  a  contract  made 
before  the  act,  though  the  monev  did  not  fall 
due  upon  the  contract  until  after  the  discharge. 
Saeia  v.  De  Oravf  1  Cow.  356. 

17.  The  exceptions  in  the  statute  of  limi- 
tations will  not  be  extended'  by  construction  to 
cases  within  the  reason,  but  not  within  the  letter 
of  the  exceptions.    Ibid. 

16.  Where  the  plaintiff  in  the  cafe  roentionetl 
proved  nothing  more  than  an  insolvent  discharge, 
in  answer  to  a  plea  of  the  statute  of  limitations ; 
held  that  the  Court  should  have  nonsuited  him; 
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and  they  refusing  to  do  so,  error  lies  upon  a  lull 
of  exceptions  taken  to  their  decision.    Ibid, 

19.  In  an  action  on  ajodgment  rendered  in 
this  Coart,  the  plaintiff  is  not  estopped  to 
show  that  the  jadgment  here  was  rendered  on 
another  jadgment  in  a  neighbouring  state,  which 
latter  judgment  was  rendered  oh  a  contract 
made,  and  to  be  performed  there  before  the  pas- 
sage of  oar  insolvent  law,  and  thus  to  avoid  the 
operation  of  a  discharge  under  that  law,  which 
is  pleaded  here  to  an  action  on  the  last  judg- 
ment.   Wyman  r.Mtehell^  1  Cow;  316. 

20.  A  replication  setting  out  these  facts  is 
iiota  departure,  though  the  judgment,  a»declared 
on,  purports  to  hare  been  upon  promises.  IhitL 
«  SI.  Nor  is  the  plaintiff  for  that  reason  es- 
topped to  deny  that  it  is  in  fact  upon  a  judgment. 
Ibid. 

33.  A  contract  made  before  the  act  of  April 
13,  18fl3,  is  not  affected  by  a  discharge  under 
that  act.    Ibid. 

83.  Nor  is  a  contract  made  and-  to  be  per- 
formed 1(1  another  state,  though  made  sub* 
sequent  to  the  act.    Ibid. 

34.  An  insolvent  discharge  of  a  neighbouring 
state,  which  exempts  the  person  from  imprison- 
ment, but  leaves  the  fotnre  acquisitions  of  the 
debtor  liable  to  execution,  relates  to  the  remedy 
merely,  not  the  contract,  and  is  not  of  any  force 
in  this  state.  Whittemore  v.  Adams,  3  Cow.  636. 

35.  Imprisonment  is  no  part  of  the  contract. 
Ibid. 

36.  The  kx  loci  governs  the  remedy.    Ibid. 

37.  An  insolvent  lavr  does  not  operate  as  a 
part  of  the  lex  ioei  eontroeius,  unless  it  discharges 
the  contract.    Ibid. 

38.  A  discharge  under  the  act  for  giving  relief 
in  cases  of  insolvency,  ^1  R.  L.'  464,  5,  s.  9.) 
passed  April  13th,  1813,  is  a  bar  to  an  action  on 
a  contract  made  in  this  state  subsequent  to  that 
day.    Raymond  v.  Merehani,  3  Cow.  147. 

39.  A  promissory  negotiable  note  given  for 
an  antecedent  debt  is  not  absolutely  an  ex- 
tinquishment  of  that  debt ;  but  an  action  m^ 
still  be  maintained  for  the  original  consideration, 
provided  the  note  he  lost,  or  produced  anji  can- 
celled at  the  trial.    Ibid. 

30.  Where  such  antecedent  debt  was  con- 
tracted in  this  state  subaeqaent  to  the  act  for 
giving  relief,  in  cases  of  insolvency ;  and  a 
negotiable  note  was  afterwards  given  for  that 
debt  in  the  state  of  Vermont ;  held,  that  a  dis- 
charge under  that  act  was  a  bar  to  an  action  on 
the  note,  the  original  cousideratiop  of  which 
might  be  inquired  into  in  reference  to  the  dis- 
charge.   Ibid. 

31.  An  action  on  a  note  given  February  6th, 
1813,  just  before  the  repeal  of  the  insolvent 
act  of  1811,  which  was  repealed  February  14  th, 
1813,  is  baned  by  a  discharge  under  the  in- 
solvent act  of  April,  13th«  1813.  Bryar  r.  WiU 
eoeks,  3  Cow.  159. 

33.  A  discharfife  under  the  act  to  abolish  im- 
prisonment for  debt  in  certain  cases  (seas,  43, 
ch.  101.)  extends  to  judgment  in  actions  for 
wrongs.    Ex  parte  Thayer,  4  Cow.'66. 

33.  A  discharge  under  the  act  to  abolish  im- 
prisonment for  debt,  &c«,  (sees.  43,  ch.  14)1.) 
does  not  exteiid  to  a  debt  doe  the  people  of  this 
«^te.    The  People  v.  Bxmikr^  4  Cow.  143< 


84.  Nor,  temhk,  does  any  insolvent  or  bank- 
rupt law,  unless  the  people  are  named  in  iu 
Ibid. 

35.  The  people  have  sacceeded  to  die  rights 
of  the  king,  the  former  sovereign  of  this  stale. 
They  are  not,  therefore,  bound  by  general  wordi 
in  a  statute  restrictive  of  prerogative,  without 
being  expressly  named.  £.  g,  the  insolfeot 
lawa.     The  People  y.  Herkimer,  4  Cew.  345. 

36.  The  plaintiff,  resident  in  Ireland,  drew  t 
"bill  of  exchange  in  &vour  of  the  defendant,  re* 
sident  in  New  York,  for  money  to  be  employed 
in  building  a  vessel  and  prosecuting  a  particular 
adventure,  porauaat  to  a  previous  agreement. 
The  defendant  received  the  bill  Hay  37th,  1818, 
and  the  money  was  paid  to  him  upon  iiL,  July 
37th,  1818.  The  defendant  built  the  vetftei, 
but  employed  her  in  a  different  adventure  from 
the  one  agreed  on.  On  the  83d  June,  1818,  he 
petitioned  for  bis  discharge  under  the  act  for 
giving  relief  in  cases  of  insolvency,  (1  B.  L 
460.)  which  was  granted,  his  property  beias 
assigned,  &c.  on  the  ISth  August,  1818;  heS, 
that  the  money  was  recoverame,  as  money  had 
and  received  to  the  plaintiff  ^s  use;  and  that  the 
debt  (not  accruing  till  after  the  defendant  peti- 
tioned) was  not  affected,  by  the  discharge. 
JPNeilly  v.  Riehardaon,  4  Cow.  607. 

37.  A  discharge  nnder  the  ad  for  giving  idief 
in  cases  of  insolvency  does  not  affect  debts 
which  ara  contracted  after  the  time  of  presentiag 
the  petition.    Ihid,  '^ 

38.  Ner  will  the  discbarge  affect  creditors 
residing  out  of  the  United  States,  unless  the 
eighth  section  of  the  act  be  pursued.    Ibid. 

39.  A  discham  \inder  the  acito  abolish  Ia- 
prisonment  ibr  debt,  ke.,  (sesa.  43«  eh.  101.) 
extends  to  one  committed  to  gael  for  not  fal- 
iilling  ah  order  of  filiation  and  mainteaanee, 
within  1  R.  L.  306,  a.  1.  Ex  pwU  G.  Smitk 
5  Cow.  376. 

40.  A  subsequent  promise  to  pay  a  debt,  as  to 
which  the  debtor  has  been  discharged'  from  im- 
prisonment under  the  ^et  of  1619,  (sees.  43, 
ch.  101.)  will  not  take  away  the  effect  of  soeh 
discharge.    Ilubfri  v.  Williams,  6  Cow.  537. 

41.  An  insolvent  debtor,  who  has  released 
all  claim  to  a  surplus,  is  a  competent  witness  for 
his  assignees.  Jaques  v.  Marquand,  3  Cow.  497. 

43.  An  insolvent  discharge,  under  the  act  of 
1 8 1 3,  is  constitutional  as  to  debts  contracted  after 
the  act.    Ibid. 

43.  An  insolvent  discharge  after  a  verdiet, 
bat  before  judgmetit,  Jn  an  action  of  trespass, 
does  not  protect  a  defendant  Crom  impriaoameDt 
Bodges  V.  Chaee,  3  Wend.  348. 

44.  An  insolvent  discharge  obtained  ia  this 
state  cannot  be  plead  in  bar  of  a  suit  brought 
in  a  Court  of  this  atate,  on  a  contract  made  is 
another  state  subsequent  to  the  passage  of  the 
act  under  which  the  discharge  ia  obtained,  hot 
between  parties  not  inhabitants  of  this  state  st 
the  time  of  the  making  of  the  ooniract,  although 
previously  to  the  presentation  of  his  petition  by 
the  insolvent  for  his  discharge,  they  ^became 
auch  inhabitants.  Wiit  v.  fhlkU,  8  Wend;  457. 

45.  An  aeUon  cannot  be  maintained  againrt 
the  maker  of  a  promissory  note  payable  to  bearer 
by  a  person  to  whom  the  same  hss  been  trans* 
fened,  where  the  maker  haa  obtained  adischaiga 
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from  all  his  debts,  as  an  insolvent  debtor,  pre- 
vious to  the  transfer;  although  after  the  dis- 
charge, but  before  the  transfer,  the  maker  makes 
a  new  promise  to  the  payee  to  pay  the  debt, 
and  such  new  promise  is  set  up  by  way  of  re- 
plieatioo  to  the  plea  of  discharge.  Ikpuyv. 
Swart^  3  Wend.  135. 

46.  An  insolvent  discharge  under  the  act  ex- 
onerating a  debtor  from  the  payment  of  his  debts 
discharges  the  debt  for  which  a  note  is  given ; 
the  note  becomes  fundus  qfficiOf  loses  its  nego- 
tiable qualities,  and  a  person  to  whom  it  is 
transfented  aAer  such  discharge  acquires  no 
right  to  maintain  an  action  upcm  iu^  Ilnd^ 

47.  A  promise  to  pay  a  debt  discharged  under 
such  insolvent  law  js  a  new  contract.  A  suit 
on  such  contract  can  be  brought  only  in  the 
name  of  the  person  with  whom  the  contract  is 
made ;  and  a  note,  the  evidence  of  the  original 
debt,  has  no  connexion  with  such  suit,  other 
than  as  furnishing  a  consideration  for  the  pew 
promise.    Ibid, 

48.  The  moral  obligation  '  resting  upon  a 
debtor  who  has  obtained  an  insolvent's  dis- 
chargre,  is  a  good  consideratioa  for  a  subsequent 
promise  to  pay  a  debt.  M*Nair  v.  GilberU  3 
Wend.  344. 

49.  Such  a  promise  to  a  petitioning  creditor 
is  as  valid  as  to  any  other  creditor.    Ihidn 

50.  An  action  cannot  be  maintained  by  the 
assignee  of  a  note  payable  to  bearer  directly  on 
the  note,  where  the  negotiability  of  such  note  has 
been  destroyed  by  an  insolvent  discharge  grant- 
ed to  the  maker.    Mitort  v.  VUlt^  4  Wend.  420. 

51.  Where,  at  the  time  of  the  transfer  of  such 
note,  it  was  agreed  between  the -payee  and  the 
assignee  that  the  payee  should  be  a  witness  to 
prove  a  new  promise,  and  the  transfer  was  made 
expressly  upon  sneh  understanding;  it  wa» 
hcld^  that  the  jury  ouffht  to  be  instructed  that 
it  went  far  to  impeach  the  credibility  of  the 
payee  as  a  witness. .  Ibid. 

52.  A  discharjre  obtained  by  an  insolvent 
debtor  from  all  his  debts  is  no  bar  to  an  action 
by  an  accommodation  endorser  for  money  paid 
by  him,  subsequent  to  .the  discharge,  in  satts- 
factipn  of  a  note  made  by  the.  ins<^ vent*  End 
▼.  AndretD9j  9  Wend.  312. 

53.  The  provision  in  the  revised  statutes 
that  such  discharge  may  be  pleaded  in  bar  of 
any  action  incurrM  by  the  insolvent  in  con- 
sequence of  the  payment  by  any  party  to  such 
note  of  the  money  thereby  secured,  whether 
sdch  payment  be  made  prior  or  subsequent  to 
the  execution  of  the  assignment  by  the  insolvent, 
applies  (o  future  contracts,  and  not  to  contracts 
made  previous  to  the  statute  going  into  ope- 
ration.   Ibid, 

54.  A  defendant  who  has  obtained  a  dischar^ 
as  an  insolvent  debtor  since  Judgment  against 
him,  and  who  is  arrested  on  a  ea.  sa.,  is  entitled 
to  a  discharge  from  arrest  on  production  of  his 
insolvent  discharge.  RusaeHy.  Padcard^  9  Wend. 
431. 
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55.  The  plea  of  an  insolvent  diteharge  under 
the  act  of  April  12th,  1813,  (seas.  36,  ch.  38, 
1  R.  L.  460.)  must  esqtressly  aver  that  the  de- 


fendant, at  the  time  he  applied  for  the  discharge, 
was  an'  inhabitant  of  the  county  in  which  his 
application  was  made.  Wyman  v.  Miehelij  1 
Cow.  31 G. 

56.  This  is  essential  in  order  to  gire  the 
judge  jurisdiction.    Ibid, 

57.  The  want  of  proper  arerments  to  give 
jurisdiction  cannot  be  supplied  by  the  recital 
in  the  discharge.    Ibid, 

58.  For  the  presumption  that  the  judge  did 
his  duty,  and  required  those  things  to  be  done 
which  should  be  done,  does  not  arise  till  after 
jurisdiction  is  sufficiently  alleged.    Ibid, 

59.  To  avail  himself  of  a  discharge  of  the 
person  from  imprisonment,  the  defendant  should 
plead  such  discharge;  or  he  may  give  it  in 
evidence  on  the  trial,  and  if  found  valid,  this 
finding  should  make  a  part  of  the  postea,  on 
which  a  modified  judgment  may  be  entered. 
But  where  this  course  was  overruled  by  the 
circuit  judge,  and  the  plaintiff  did  not  express 
a  desire  to  contest  the  aischarge  at  the  circuit, 
nor  impeached  it  by  affidavit,  on  motion  in  the 
Supreme  Court  to  have  the  judgment  qualified, 
the  motion  was  granted.  Robertson  y.  CroweH^ 
3  Cow.  13. 

60.  In  a  plea  of  a  dischar^  of  an  insolTent 
debtor,  under  the  ninth  section  of  the  act  for 
givin?  relief  in  cases  of  insolvency,  the  fact. 
3iat  the  insolvent  was  indebted  to  the  creditor 
on  whose  application  the  proceedings  were  had 
in  a  sum  not  less  than  $25,  must  be  expressly 
averred,  or  the  plea  is  bad  on  genend  demurrer. 
The  recital  of  the  fact  in  the  discharge  set 
forth  in  the  plea  will  not  supply  the  defect. 
Whteler  r.  Thwnsend^  3  Wend.  247. 

61.  An  averment  in  a  plea  of  an  insolvent 
discharge,  that  the  defendant  was  **of  the 
county"  to  a  iudge  of  which  he  presented  his 
petition  for  a  discharge,  is  sufficient  to  give  the 
judge  jurisdiction.  Porter  v.  Mller^  3  Wend.  329. 
See  also  Barber  v.  Winelow^  13  Wend.  102. 

62.  Sureties  to  a  bond  for  the  payment  of 
money,  who  have  been  fully  indemnified  for 
their  responsibility,  cannot  avail  themsefves  of 
an  insolvent  discharge  granted  to  their  princi- 
pal, although  such  discharge  was  obtained  by 
the  concurrence  of  the  creditor,  and  withont 
such  concurrence  would  not  have  been  granted. 
Moore  et  al,  v.  Paine,  12  Wend.  123. 

63.  Aj)leaof  an  insolvent's  discharge  can- 
not be  joined  with  a  plea  of  nul  tiel  record  i  but 
the  misjoinder  can  only  be  taken  advantage 
of  by  special  demurrer,  or  by  motion.  Dtlavan 
V.  Stanton  and  Wilbur,  2  Mall,  190. 

64.  If  a  party  plead  a  judgment,  he  must 
show  the  certainty  of  it,  setting  forth  the  par^ 
ties  and  thcCourt  in  which  it  was  obtained. 
And  the  plea  of  an  insolvent's  discharge  ought 
to  set  forth  the  aetwn  in  which  the  debtor  was 
imprisoned,  the  Court  out  of  which  the  execu- 
tion was  issued,  and  the  name  of  the  creditor 
.upon  whose  application  the  proceeding  was  in- 
stituted.   Ibid4 

65.  A  defect  in  the  avennenta  of  a  plea,  as 
to  these  particulars,  is  matter  of  substance,  and 
may  be  tiUien  advantage  of  hf  a  general  demurs 
rer.    Ibid, 

66.  A  plea  of  a  diseharm  under  the  ninth 
section  ot  Uie  gcoeral  insolvent  act,  (1  R.  L 
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464.)  most  arer  eveij  fact  necessary  to  give  I 
jurisdiction  to  the  officer  grranting  it;  and  the 
want  of  such  averments  cannot  be  supplied  bv 
the  recitals  contained  .in  the  discharge  itself, 
though  i^e  discharge  be  Set  forth  at  large  in  the 
plea.    By  this  act  it  is  essential,  iiv  order  to 

S've  the  magistrate  jurisdiction  over  the  case, 
at  the  debtor  should  have  been  imprisoned  fpr 
sixty  days  upon  execution  in  a  civil  suit.  A 
plea,  therefore,  w.hich  merely  set  forth,' that  the 
debtor  was  impriatmed  for  sixty  davs  and  up- 
wards on  a  civu  suit,  was  held  to  be  insufficient^ 
Hildreth  T.  ShiUaber,  2  Hall,  331. 

67.  To  an  action  of  debt  on  judgment,  the 
defendant  pleaded  his  discharge  under  the  in- 
solvent act,  and  the  plaintiff  replied,  that-after 
the  discharge  was  obtained,  the  defendant  **  as- 
sented to,  ratified,  renewed,  and  confirmed  the 
said  judgment  and  demand  of  the  plaintiff/' 
Held^  that  the  replication  was  no  departure  from 
the  count,  and  that  the  new  promise  was  suffi- 
ciently laid  in  the  replication.    Ibid, 

68.  The  plaintiff  declared  on  a  promissory 
note,  bearing  date  the  90th  of  June,  1816,  and 
also  for  gocSs  sold,  money  paid,  &c  The  de- 
fendant pleaded  a  discharge  under  the  ninth 
section  of  the  act  "  giving  relief  in  cases  of 
insolvency,'*  passed  April,  12tli,  1813.  The 
plaintiff  replied,  admitting  the  discharge,  but 
averrinff  that  the  comiddration  of  the  note  arose 
out  (f  ike  state  (f  New  York,  before  the  passing 
of  the  act,  and  tnat  the  plaintiff  ^ttn  resided  out 
of  the  state,  to  wit,  at  Philadelphia.  T)ie  same 
matters  were  also  set  forth  relative  to  the 
goods,  money,  &c.,  specified  in  the  second 
count  of  the  declaration.    The  defendant  re- 

i'oined,  statin?  that,  '*at  the  time  when,"  &c., 
e  was  ^m  itifant^  residing  in  the  state  of  New 
York,  and  so  continued  until  ai'ter  the  passing 
of  the  act ;  and  that  he  fesided  in  sara  state 
until  after  he  arrived  at  the  age  of  twenty«one 
years.    BobeHs  v.  Kelly ^  2  Hall,  307. 

69.  Upon  demufrer  to  the  rejoinder,  t{  was 
held  to  be  a  departure  from  the  plea,  and  con- 
sequently bad.  That  the  replication  was  bad, 
also,  for  duplicity ;  but  as  that  defect  could  not 
be  noticed,  except  upon  a. special  demurrer,  the 
plaintiff  had  juugment  on  the  issue.    Ibid. 

70.  To  an  action  of  debt  on  a  bond,  the  de- 
fendant pleaded  his  discbarge  under  the  insol- 
vent act.  The  plaintiff  replied,  that  the  de- 
fendant afterwards  ratified  and  confirmed  the 
bond,  and  waived  the  benefit  of  the  discharge. 
Titoker  V.  Doane^  S  Hall,  .532. 

71.  To  support  the  issue  taken  on  this  repli- 
cation, the  plaintiff  produced  a  paper,  signed 
by  the  defendant  more  than  two  years  after  his 
discharge,  wherein  he  agreed  that  the  obligee 
^  might  made  any  settlement  he  thought  proper 
with  one  Sexten,  (for  whose  benefit  the  bond 
was  made,)  without  giving  up  any  lien  he 
might  have  on  the  defendant  for  the  amount  of 
the  bond."  Held^  that  the  proof  did  not  sup- 
port the  replication,  and  that  the  affreement  was 
DO  waiver  of  the  disoharse.    Ibid, 

72.  Sexten,  it  appeared^  after  the  dale  of  the 
discharge^  made  two  payments  on  the  bond; 
but  as  it  was  not  shown  that  they  were  'made 
with  the  kno^vledge  or  assent  of  the  defendant ; 


it  tvas  held^  that  no  inference  unfavourable  to 
him  could  be  drawn  from  the  acta  of  Sexten. 
Ibid. 

IV.  What  will  atoid  the  discharge, 

73.  The  validity  of  a  discharge  nnder  the 
two-third  act  cannot  be  question^,  on  an  ap- 
plication to  discbarge  the  defendant  on  common 
bail,  either  on  the  ffronnd  of  fraud  or  iiregn- 
larity. .  Meed  v.  Gordon^  I  Cow.  50. 

74*  The  defendant,  having  been  arrested  and 
fifiven  ball  to  the  sheriff  for  a  debt  from  which 
his  person  had  been  discharged  nnder  the 
statute,  &c.,  moved  to  be  discharged  on  com- 
mon bail,  which  was  refused,  because  a  prima 
facie  case  of  fraud  was  made  out  ag^nst  him 
by  affidavit.  Reynolds  v.  Mmning,  1  Cow.  228. 

75.  If  a  debtor  fail  to  specify  the  trae  cause 
aAd  consideration  upon  which  the  debts  were 
contracted;  his  discharge  is  fraudulent  and  void. 
SHdellY.  Crea,  1  >Vend.  156. 

76.  A  specification  that  a  debt  is  doe  on  a 
promissory  note,  without  setting  forth  the  con- 
sideration thereof,  is  insufficienL    Ibid. 

77.  The  omission  by  an  insdvent  to  state  the 
cause  or  consideration  of  his  indebtedness  to 
his  creditors  vitiates  his  discharge.  lf*l&tnv. 
Gilbert,  3  Wend.  344. 

78.  A  discharge  of  an  insolvent  debtor,  void 
as  to  its  effect  in  relieving  a  party  from  Uie  pay- 
ment of  his  debts,  is  equally  inoperative  to 
protect  him  from  the  imprisonment*  of  his  per- 
son.    Witt  v.  JFbllett,  4  Wend.  501. 

79.  A  discharge  of  an  insolvent  debtor  will  not 
be  set  aside  6n  certiorari,  becanse  the  officer 
before  whom  the  proceeding  was. had  refused 
to  heat  the  objections  of  a  creditor,  who  ap- 
peared to  show  cause  thirty  minutes  ofitr  Ae 
hour  (Appointed ;  the  order  of  assignment  having 
been  made9  the  assignment  executed,  and  the 
discharge  signed,  but  not  delivered,  when  the 
creditor  appeared.  In  the  matter  tf  Buher^  6 
Wend.  632. 

80.  An  insolvent's  discharge  will  be  set  aside 
^s  fraudulent  in  hw^  where  the  insolvent,  in 
contemplation  of  obtaining  a  discharge,  eon- 
fesdes  a  judgment,  on  which  his  property  i^ 
sold,  although  it  be  confessed  to  a  trustee  for  the 

'benefit  of  lul  his  creditors  without' preference; 
the  Judgment  and  sale  nnder  it  being  considered 
an  assignment  in  fraud  of  the  statute,  in  the 
nusUtr  of  Hurst,  7  Wend.  239. 

y.  Imprisonment  for  ddft, 

81.  X)n  an  application  for  a  discharge  under 
the  act  to  abdish  imprisonment  for  debt  in  cer- 
tain cases,  (sees.  4^,  ch.  101.)  ftn  order  for 
ten  weeks'  advertisement  to  creditors,  and  a 
publication  of  only  six  weeks,  and  th^n  an  or- 
der by  mistake  for  assignment,  which  is  made, 
the  secCnd  order  is  a  nullity,  beinf  made  with- 
out jurisdiction,  and  the  commissioner  may 
refuse  to  sign  the  discharge.  In  the  matter  Jf 
Underwood,  3  Cow.  59. 

82.  *Tha  act  for  the  relief  of  d^tofs,  with 
respect  to  the  imprisonment  of  their  persons, 
(1  K.  L.  34S|  s.  4.)  extends  <o  debtors  in  exeeu- 
tion  on  judgment?  founded,  on  wrongs  as  well 
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88  on  eontracts ;  «.  g,  on  an  assanlt  and  battery. 
Tkt  People  T.  Marine  Covrty  3  Cow.  366. 

83.  Under  the  act  to  abolish  imprisonment 
for  debt  in  certain  cases,  (sess.  41,  eh.  101.)  a 
new  promise  to  pay  the  debt,  made  aAer  the  dis- 
charge, will  not  restore  the  right  to  imprison 
the  defendant.     Couch  t.  jfaA,  5  Cow.  265. 

84.  On  a  motion  to  be  discharged  under  the 
provisions  of  the  statute  to  abonsh  iraprison- 
inent  (or  debt  ifxt  an  arrest  by  eapioi^  the  facts 
authorizing  an  arrest  by  warrant  under  that  act 
will  not  be  heard  In  opposition  to  the  motion. 
Stoddard  ▼.  Coffin^  10  Wend.  ^609.    • 

85.  A  party  against  whotai  a  jadgment  for 
costs  is  rendered  on  the  reversal  of  a  justice's 
judgment,  is  ^entitled  to  this  protection  of  the 
act  abolishing  imprisonment,  &c.,  and  is  not 
subject  to  arrest,  it  the  action  in  which  the  judg- 
ment in  his  favour  was  rendered  was  found^ 
on  contract.    Pht^  v.  Barton^  13  Wend.  68. 

86*  If  such  party  be  arrested  on  a  ca.  «a.  for 
the  costs,  and  escapes,  the  sheriff,  in  an  action 
against  him  for  such  escape,  may  plead,  in  bar 
of  a  recovery,  the  defendant's  exemption  from 
arrest.    Ibid, 

67.  In  a  proceeding  by  attachment  under  Uie 
act  to  abolish  imprisonment,  &c.,  t  justice  can- 
Dot  render  judgment  for  a  demand  exceeding 
950.     Comfort  T.  Gilietpie,  13  Wend.  404. 

88*  The  affidavit  on  which  the  application  is 
made  for  an  attachment  must  state  that  the 
acts  charged  upon  the  defendant  were  done  with 
the  intent  to  defrand  creditors,  and  the  facts 
and  circumstances  relied  on  must  he  $ei  forth  in 
the  t^fftdoBit.    Ibid. 

8Bn  In  a  proceeding  by  attachment  under  tiie 
act  to  abolish  imprisonment  and  to  punish 
fraudulent  debtors,  the  plaintiff  giust  state  in 
his 'affidavit  the  origin  of  his  demand,  that  is, 
whether  founded  upon  contract  or  upon  judg^ 
ment ;  and  roust  also  state  the  facts  and  circum- 
fttances  upon  which  the  application  is  made,  as 
that,  the  defendant  had  declared  his  intention  to 
remove  his  property,  &c.,  or  had  assigned  it 
without  consideration,  or  secreted  it,  or  other 
circumstance  indicating  fraud ;  the  mere  belief 
of  the  plaintiff  is  not  sufficient.  Smith  v.  Luee^ 
14  Wend.  237. 

YI.'  Of  the  tuaignment  under  the  insoherU  aet^ 

its  effect^  jre. 

90.  An  assignment  under  the  insolvent  act 
will  not  pass  any  interest  in  a  chose  in  action 
which  was  before  voluntarily  assigned  by  the 
ioaolvent,    Hopkim  r.Banka^  7  Cow.  650. 

91.  But  the  insolvent  cannot  bring  a  suit  fbr 
such  ehose  in  action  without  the  assent  of  his 
previous  assignee.    Ibid- 

92.  Having  sued  with  his  assent,  the  as- 
aij^nee  is  not  a  competent  witness  for  the  plain- 
tin,  for,  he  is  liable  to  the  defendant  for  costs 
on  the  plaintiff's  fieiilure.    Ibid* 

93.  Where  an  assignee,  under  an  assignment 
for  the  benefit  of  crwlitors,  which  he  had  not 
executed  or  assented  to,  took  possession  of  all 
the  real  and  personal  property  in  pursuance  of 
the  assignment,  and  thereby  accrated  of  the 
trusts  committed,  he  will  be  bound  to  execute 
them  in  every  particular  as  effectually  as  if  he 


had  entered  into  an  express  covenant  to  do  so. 
Cunningham  v.  Frethom^  11  Wend.  240. 

94.  In  an  assignment  bv  a  debtor  to  a  stran- 
ger, actually  delivered  and  accepted,  of  all  the 
real  estate  of  the  debtor  in  trust,  for  his  creditors 
without  any  consideration,  the  title  of  the  real 
estate  will  pass  to  such  assignee  since  the  re- 
vised statutes,  either  as  a  grant  or  a^  a  statute 
trust,  by  delivery  and  acceptance  of  the  deed  of 
assignment,  and  will  be  held  subject  to  tho 
trusts  therein  specified  ;  and  it  is  not  necessary 
for  a  creditor  to  be  a  party  to  or  assent  to  such 
conveyance,  in  order  to  give  it  validity.    Ibid,  > 

95.  If  a  conveyance  of  property  be  directly 
to  the  creditors,  their  assent  must  be  shown ; 
but  where  it  is  made  to  a  trustee  for  the  benefit 
of  creditors,  the  legal  estate  or  title  to  the  pro- 
perty may  pass  to  him  without  their  assent; 
out  to  give  effect  to  such  convevance,  it  must 
be  made  with  the  knowledge  and  privity  of  the 
trustee,  or  of  the  creditors.    Ibidm 

^^.  The  nominal  consideration  of  one  dollar, 
or  the  fact  that  the  assignee  was  a  creditor,  as 
appearing  on  the  face  of  the  deed  of  assignment, 
will  be  sufficient  to  transfer  the  legal  title  to  tho 
property,  and  vest  it  in  him.    Ibia* 

97.  Persons  liable  on  existing  or  even  future 
responsibilities  for  a  failing  debtor,  are  as  much 
entitled  to  indemnity  against  the  same,  and  to 
be  preferred,  as  creditoi^  in  the  more  strict  sense 
of  that  teroi.    Ibid. 


INSPECTION  LAWS. 

1.  Under  a  defence  of  tender  to  an  action  on 
a  contract  to  deliver  sole  leather,  the  inspection 
and  stamp  of  an  official  inspector,  who  nad  in- 
spected the  leather,  pursuant  to  the  provision 
of  the  statute,  ^2  R.  L.  340.)  id  not  conclusive 
evidence  as  to  uie  quality  of  the  leather ;  but  it 
mar  be  shown  bv  witnesses  to  be  of  a  quality 
diflierent  from  that  detected  by  the  stamp. 
Clinfsman  v.  Northrop,  8  Cow.  45. 

2.  It  is  not  the  object  of  our  system  of  Inspec- 
tion laws,  to  render  the  decision  of  the  different 
inspectors  of  flour,  beef,  pork,  staves,  leather, 
&c.,  final  and  conclusive ;  but  to  protect  the 
community  from  frauds  and  impositions  in  do- 
mestic sales,  and  to  preserve  the  character  of 
the  state  abroad  as  to  exported  articles.    Ibid. 

3.  Sembki  the  law  never  gives  a  conclusive 
effect  te  the  eap  parte  certificate  of  any  officer, 
as  to  matter  depending  on  the  exereise  of  inte- 
grity, judgment,  and  discretion.    Ibid. 
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I.  Subjee^-fMUter.    ProJU$.    FreighU. 
n.  Inntrable  interest  /  (a)  What  i J  an  tflMiro- 

ble  interest  ,•  (b)  fVager  policy. 
m.  Ship.  Seaworihineu  am  competency  ^  the 

snip  to  perform  the  voyage. 
IV.  Policy  /  (a)  General  construction  (if  the  po- 

Uey^'andwhen  valued  or  open  /  (d)  Parol 

evidence  to  explain  a  policy. 


INSUIUNCE. 


y.  Warranty:  (a)  Complianct  with  warran' 
ties  i  iVarraniy  cf  neutrality  f  (b)  War' 
ranty  against    illicit   and    contraband 
trade  i  (c)  Other  warrantieM* 
VI.  Loss  by  seizure^ 
VII.  JibanthnmefU. 
VIII.  Preliminary  proof*, 
IX.  Adjustment  cf  losses, 
X.  Return  (f  premium 
XI.  Action  on  the  policy, 
XII.  Insuranu  against  fire  on  buildings^  goodh 

4rc. 


I.  Subjeet'^naiter,    Pr(^*    Freight. 

1.  It  is  well  settled  that  the  charterer  of  a 
vessel  cannot  insure  the  amount  of  his  charter 
money  under  the  general  name  of  freight.  The 
policy  itself  is' the  eridence  of  the  contract  of 
insnrance,  und  parol  proof  cannot  be  admitted 
to  show  that  ttie  plaintiff,  under  the  name  of 
freight,  intended  to  insure  the  profits  on  his 
charter  party.  Mellen  and  Nesmith  v.  The  Na- 
tional Insurance  Company y  1  Hall,  452. 

ft.  In  a  policy  on  freight  supposed  to  be  va- 
loed,  the  sum  insured  cannot  be  assumed  as  a 
TaluatioR  of  the  freight,  nor  adopted  as  conclu- 
sive evidence  of  the  amount  of  the  charterer's 
interest  It  seems^  that  the  true  rale  by  which 
that  interest  is  to  be  ascertained  is  the  actual 
freight  which  the  vessel  did  or  could  carry.  Ibid, 

II.  Insurable  interest :  (a)  What  is  an  insurable 

interests 

3.  The  owner  of  the  cargo,  without  request 
irom  the  owner  of  the  vessel,  repaired  her  on 
the  voysge,  and  effected  an  insurance  in  his 
own  name  on  his  expenditure  for  repairs ;  held, 
that  he  had  not  an  insurable  interest ;  that  the 
repairs,  being  voluntarily  bestowed,  belonged  to 
the  vessel,  and  the  property  of  them  vested  in 
the  owner.  Buchanan  v.  The  Ocean  Insurance 
Company,  6  Cow.  318. 

4.  A  part  owner  mav  insure  his  individual 
interest  in  a  vessel  without  specifyin|r  that  in- 
terest ;  it  is  sufficient  if  he  lias  an  insurable 
interest  to  the  amoant  in  question.  7\imer  v. 
Morrows,  5  Wend«  541, 

5.  If  it  clearly  appears  that  the  owner  who 
effected  the  Insurance  did  it  on  joint  account, 
and  the  language  of  th«  policy  is  for  account  of 
whom  it  may  concern^  or  for  account  of  the 
owners,  any  one  having  an  interest  in  the  ves- 
sel insured  may  claim  the  benefit  of  the  policy ; 
but  where  the  policy  contains  no  words  imports 
ing  interest  in  anv  other  than  the  person  effect- 
ing it,  none  but  himself  can  claim  the  benefit 
of  the  policv.    Ifnd, 

6*  The  charterer  of  a  ship  has  no  interest  in 
the  freight  as  such,  and  he  cannot,  therefore, 
insure  it  eo  nomine,  Robbita  V.  New  York  In- 
surance Company,  1  Hall,  325. 

7.  //  seems,  however,  that  an  advance  of 
freight  money  may  be  insured  under  the  gene- 
ral name  of  freight;  but  to  enable  the  charterer 
to  recover  the  amount  of  the  nnderwriter,  he 
must  prove  the  fact  of  advance.    Ibid, 

(b)  Wager  policy, 

8.  The  insurance  was  by  a  wagering  policy, 
and  against  total  loss  only.    The  owner  of  the 


vessel  had  previously  insured  her;  aad 'after 
she  had  arrived  at  her  port  of  destanation,  she 
was  abandoned  aa  for  a  teehnical  total  loss,  bv 
the  owner,  to  his  underwriters;  and  sold  with 
their  consent,  and  for  their  account.  The  owner 
of  the  cargo,  who  had  made  the  lepaira,  then 
abandoned  to  hie  underwriters ;  held,  that  this 
was  not  such  a  total  loss  as  earee  within  the 
policy ;  that  a  constructive  total  loes  of  the 
subject  was  not  isnongb,  but  the  loss  mvat  be 
absolutely  and  finally  total.  Buehaaunr,  Ocerna 
Ineuranu  Company,  6  Cow,  318. 

III.  Ship,     Seaworthiness  and  eompfiteney  ef  ths 
ship  to  perform  the  voyage* 

9.  In  an  action  on  a  policy  of  insurance  npoa 
a  cargo,  the  underwriters  may  show,  in  their 
defence,  that  the  vessel  had  not  a  competent 
crew,  or  a  captain  or  pilot  of  competent  skilL 
Bot  this  is  a  question  of  fact  to  be  submitted  to 
a  jurv,  upon  the  nature  of  the  voyage,  &c. 
Trtaitoell  v.  The  Union  Insurance  dmpany,  6 
Cow.  270. 

10.  If  the  vessel  become  disabled,  in  such 
case,  the  underwriters  have  a  right  to  claim  that 
the  Piaster  should  procure  another  vessel  to 
forward  the  cargo,  if  In  his  power.    Ibid, 

11.  The  rule  on  this  Subject  is,  that  if  there 
be  a  vessel  in  the  port  of  distress,  or  in  a 
contiguous  port,  the  master  shonld  procure  iL 
Ibid. 

12.  But  where  it  appeared  that  resort  must 
have  been  had  to  distant  places,  and  independ- 
ent of  procuring  a  vessel,  there  were  further 
serious  impediments  in  the  way  of  putting  die 
ear^o  oh  ooard ;  held,  that  the  rule  was  not 
obligatory.    Ibid, 

13.  A  eutvo  was  insured  at  and  from  North 
Carolina  to  New  York ;  held,  that  if  the  vessel 
was  seaworthy  when  she  passed  the  jiKHindary 
line  of  North  Carolina,  this  was  sufilcient,  aaid 
her  unseaworthiness  preTious  to  that  point  of 
time  would  be  no  defence  in  an  notion  against 
the  underwritera  for  a  loss^    Ibid, 

14.  Seaworthiness  is  an  implied  warraiity  ta 
.a  policy  of  insurance ;  it  relates,  however,  only 
tx>  the  commencement  of  the  risk ;  if  it  be  then 
broken,  the  insurer  is  discharged  from  liability; 
but  a  breach  of  this  warranty  aAer  the  com- 
mencement of  the  risk  dees  not  discharge  the 
insurer  from  loss  subsequently  happening,  un- 
less such  loss  be  the  consequence  of  msea- 
worthiness.  Avueriedn  Insurance  Company  v. 
Ogden,  15  Wend.  532. 

15.  To  an  action,  for  a  total  loss  of  freight, 
upon  a  policy  of  insurance  cootaininv  the  usual 
special  agrreement,  **  that  if  the  vesael,  upon  a 
regular  survey^  should  be  tliereby  declared  on- 
seaworthy,  or  incapable  of  prosecutingr  her 
voyage,  by  reason  of  her  betnff  unsound  or  rot- 
ten, the  insurere  should  not  be  bouud  to  pay 
their  subscription,**  the  defendants  pleaded, 
that  the  vessel  upon  her  outward  iroyage  sought 
a  port  of  necessity  ;  **  that  a  regular' survey  was 
held  upon  her  there;"  that  upon  such  survey, 
it  was  thereby  found  and  declared  that  certain 
parts  of  the  vessel  (in  the  survey  any  plea  par- 
ticularly specified)  were  rotten;  that  other 
parts  (also  specified)  were  so  d^'Mite  ^that 
they  would  necessarily  require  to  be  shifted  ;** 
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thai  the  probable  coat  of  the  repaira  woald 
amoant  to  three  thooaand  doUara,  and  that,  in 
the  opinion- of  the  aunreyora,  the  veaael  waa 
unworthy  of  repaira,  and  would  not  aell  for  the 
amoant  of  her  billa  ;*'  whereupon  they  recom- 
mended that  ahe  ahould  be  aold  at  public 
auction^for  the  benefit  of  all  concerned.  Jhgen 
V.  T%e  Niagara  Inturance  Company ^  9  Hall,  86. 

16.  Upon  demurrer  to  thia  plea,  principally 
upon  the  ground  that  the  aurrey  did  not  ex- 
preaaly  declare  the  reaael  to  be  unaeaworthy  or 
incapable  d(  proceeding  on  her  voyaffe,  and  that 
the  plea  aooght  to  draw  mattera  of  fact  from 
the  Jury,  a^  put  the  finding  aa  to  the  aea^ 
worthineaa  or  unaeawortiiineaa  of  the  reaael 
upon  the  Court,  b^  inference  to  be  drawn  from 
particulara  atated  in  the  aurrey ;  the  plea  wa$ 
AM  to  be  iuffieienis    Ibid, 

17.  The  coitcluaion  of  the  aurreyora,  that  the 
▼eaael  waa  unworthy  of  repaira ;  that  ahe  would 
Dot  aell  for  the  amount  or  her  billa ;  and  their 
Fecommendatiott  that  ahe  ahonld  be  aold  for  the 
benefit  of  all  concerned,  were  held  to  be  tanta- 
mount to  a  dedaralion  in  the  aurvey,  that  the 
▼eaael  waa  unaeaworthy,  and  incapable  of  pro- 
«ecutiog  her  voyage  by  reaaon  of  unaoundneaa. 
And  auch  a  declaration  upon  a  regular  aunrey 
18,  by  the  terma  of  the  agreement,  made  con- 
cluaive  upon  the  queation  of  aeaworthineaa,  and 
may  be  pleaded  aa  a  bar  to  an  action  upon  the 
policy.    Itnd* 

IV.  Policy  t  (a)  General  eoruirueiion  of  the  poUey^ 
and  when  valued  or  open,  • 

18.  The  contract  in  a  valued  policy  ia  to  pay 
the  aaaared  the  wh(de  valuation,  if  the  aubject 
of  the  poliey  be  loat ;  and  the  Taluation  in  Uie 
policy  18  coBcluaive  aa  to  the  amount  of  reoo- 
▼ery,  if  the  aubject  be  loat  by  the  perila  in- 
sured againat,  unleaa  there  be  fraud  or  impo- 
sition in  fixing  the  value.  Whitney  v.  Ameri* 
^an  Inauranee  Company^  3  Cow^.310. 

19.  Where  the  inaurance  waa  of  crooda,  valued 
at  814,000  on  board  a  ahip,  ana  the  retuma 
of  thoae.gooda  on  a  voyage  out  and  home; 
and  the  goods,  in  ,the'  courae  of  the  voyage 
round,  were  delivered  to  L.  upon  hia  advance 
of  $7000,  and  hia  receipt  promiaing  to  anawer 
drafta  of  the  aaaured  tp  $3000  more^  the 
^ooda  to  be  add  by  L.  for  Ida  reimburaementy 
and  the  proceeda  remitted  to  the  aaaured ;  and 
the  $7000  were  veated  in  a  return  cargo,  to- 
gether with  $1631,  for  which  he  drew  on  L., 
making  in  the  whole  an  inveatment  of  $8469 
S5i  and  L.  paid  the  draft  aa  he  had  agreed ; 
and  the  return  cargo  waa  loat  by  the  perila 
iaaured  against;  and  the  ootwani  cargo,  on 
aetoal  aale,  did  not  brinjf  enough  to  reimburse 
i«.  by  $4680  36,  for  which  he  drew  on  the  aa- 
aured; heU  that  the  aaaured  waa  entitled  to 
recover,  aa  for  a  total  loaa,  the  $14,000  and 
iotereat.    Jbid, 

30.  But  it  would  be  otherwise,  if  part  only 
of  the  valae  of  die  gooda  had  been  inveated  in 
the  return  cargo.    Ibid, 

31.  Of  the  extent  of  liability  on  a  valued 
poliey  of  inauranee.  jSmerican  Inturanee  Com- 
-pany  (fJ^ew  York  v.  Wkitneu^  5  Cow.  713. 

33.  An  insurance  by  a  valued  policy  on  a 
eargo  oo$>  and  »tnm  home  embracea.  goods 
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procured  oy  an  hypothecation  of  the  outward 
cargo  to  ita  full  value.    Ibid, 

S3.  The  provision  in  a  policy  of  inaurance 
that  the  risk  is  against  total  loss  only,  meana 
an  abaolute,  not  a  mere  technical  total  loaa, 
whether  the  policy  be  a  wagering  policy  or  not. 
Buchanan  v.  Ocean  Inauranee  Company^  6  Cow. 
318. 

•  34.  Where  gooda  are  warranted  by  the  memo- 
randum in  a  policy  of  insurance,  free  from  ave- 
rage unleaa  general,  the  loaa  by  a  aea  damage 
muat  be  total  in  fact,  to  warrant  a  recovery  by 
the  aaaured.  ji$tor  v.  Union  Inauranee  Company^ 
7  Cow.  303. 

35.  The  poIicjT  of  inaurance  waa  on  fur ;  the 
title  of  the  invoice  was  fura ;  under  which  it 
detailed  bear  and  rackoon  akina,  opoaaum,  deer, 
fine  fisher,  cross  fox,  martin,  wild  cat,  wolf,^ 
wolvine,  paqther,  and  cub  akina.  The  memo- 
randum warranted  akina  and  hides,  and  all 
other  articlea  perishable  in  their  nature,  free 
from  average  unleaa  general.  The  articlea  in  the 
invoice  were  deteriorated  by  aea  damage  to 
more  than  half  their  value,  and  the  inanred 
abandoned.  In  an  action  upon  the  policy,  held 
that  it  waa  competent  for  tne  plaintiff  to  ahow 
in  evidence,  that  the  term  fur  covered  the  akina 
in  the  invoice,  and  that  the  term  hidea  and  akina 
in  the  memorandum,  in  mercantile  uaage,  did 
not  include  them ;  'alao  that  they  were  not  arti- 
clea periahable  in  their  nature,  within  the  mean- 
ing of  these  words  in  the  memorandum ;  and 
the  jury  having,  on  eonflicting  evidence' upon 
theae  queattona,  found  for  the  plaintiff,  though 
contrary  to  the  charge  of  the  circuit  indge,  the 
Supreme  Court  refuaed  to  act  aaide  the  verdict. 
Ibid. 

36.  Where  a  queation  of  fact  proper  for  the 
jury  ia  aubmitted  to  and  paaaed  upon  b^  them, 
the  verdict  will  not  be  aet  aaide  aa  againat  the 
weight  of  evidence,  unleaa  it  be  clearly  ao; 
even  though  it  be  directly  contrary  to  the 
charge  of  the  ji^dge.    Ibid, 

37.  When  the  meaning  of  a  word,  uaed  to 
designate  an  article  of  trade,  ia  to  be  fixed  by 
proof  of  mercantile  uaage,  it  may  be  by  the 
usage  of  trade  among  merchanta  dealing  parti- 
cularly, in  that  article.    Ibid, 

38.  Underwritera  inauring  hj  certain  worda 
are  bound  to  know  the  meroantile  meaning  of 
the  worda;  and  are  liable  according  to  that 
meaning.    Ibid, 

39.  Semblcj  that  the  meaning  of  the  clanae, 
all  other  articlea  periahable  in  their  own  nature, 
in  the  memorandum  of  a  policy  of  inaurance, 
extenda  to  those  articlea  not  particularly  enu- 
merated, which  are  liable  to  periah  of  them- 
aelvea  in  the  course  of  the  voyagei  without  any 
external  injury.    Ibid, 

30.  Upon  the  trial  of  the  queation,  whether 
certain  articlea  are  within  the  memorandum  in 
a  policy  of  insurance,  providing  against  parti- 
cular average,  evidence  that  the  agenta  of  the 
aaaured  urged  the  taking  6f  the  riak,  on  the 
ground  that  the  articlea  would  be  free  from 
particular  average,  ia  inadmisaible.    Ibid, 

81.  So  ia  evidence  showing  inaurance  at  a 
higher  premium  on  non-memorandum  articlea, 
for  the  aame  voyage,  by  peraona  other  than  the 
underwriter,  to  the  policy  in  queation ;  and  that 
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insoTance  offices  commonly  charge  •  higher 
premium  on  eaoh  artidee.    IbitL 

33.  A  policy  on  time  simply,  wheieno  ports 
are  mentioned,  neoessuily  implies  a  tradinff 
voyage,  with  liberty  to  toaeh  and  trade  nt  sach 
ports  and  places  on  the  globe  as  the  insured 
shall  choose,  sobject  to  the  aocostomed  and 
usual  mode  of  transacting  business  at  the  seve- 
ral places  visited  by  such  vessel ;  and  however 
often  the  good/s  may  be  changed^  the  policy 
will  attach.  Cbgguhatt  v.  Jivteriatn  Inturanee 
Compamf^  3  Wend.  983« 

33.  The  insurer  under  snoh^a  policy  is  liable 
for  goods  which  are  lost  whilst  in  the  trans- 
portation from  the  shore  to  the  ship  during  a 
trading  voyage,  if  the  means  employed  for 
such  transportation  are  according  to  the  known 
and  established  course  of  trade,  and  the  esta- 
blished usage  of  the  place  where-ihei  goods  are 
thus  attempted  to  be  laden  on  board  the  vessel. 
Ibid. 

34.  Underwriters  may  contract  so  as  to  incur 
risks  antecedwt  to  the  date  of  the  policy.  Ibid, 

35.  The  assurer  of  goods  to  a  specified 
amount,  shipped  on  a  trading  voya|^  under  a 
policy  on  time,  where  the  viuue  oT  the  whole 
cargo  exceeds  the  sum  subscribed,  is  liable  to 
the  full  amount  of  his  subscription,  if,  after  the 
landing-  of  a  portion  of  the  Oargo  in  safety  at  the 
first  port  where  the  vessel  stons  to  tzade,  the  re^ 
sidue  of  the  cargo  is  totally  lost  by  one  of  the 
perils  insured  against;  provided,  that  at  the 
time  of  the  loss,  ^ere  are  eoods  on  board  to  an 
amount  hi  value  equal  to  tne  sum  subscribed ; 
that  being  the  only  question  in  such  case  aa  be- 
tween the  assurer  and  assured.  Ameriean  In-- 
Muranee  Company  v.  GHtwoldj  14  Wend.  399. 

36.  Nor  can  such  assurer,  In  case  of  such 
loss,  claim  contribntion  from  subseuuent  as- 
surers upon  the  same  cargo,  although  tiiere  was 
aliment  for  all  the  policies  at  the  time  of.  sub- 
scription, where  the  policy  contains  what  is  de- 
nominated the  Amencan  clause ;  t .  e,  a  proviso 
that  in  case  of  any.subseouent  insurance,  the  in- 
surer-shall nevertheless  oe  answerable  for  the 
extent  of  the  sum  subscribed  by  him,  without 
right  to  claim  contribution  from  subsequent  as- 
surers.   Ibid, 

37.  Insurance  upon  goods  outward,  and  upon 
their  proceeds  home,  will  not  cover  the  same 
goods  on  their  return  voyaffe.  Dow  v.  The 
nope  Ituuranee  Cbmpanv^  I  Hall,  166. 

38.  Insurance  was  effbcted  upon  goods  from 
New  York  to  Batavia,  and  upon  the  proceeds 
thereof  home;  the  goods  valued  at  the  sum  in- 
sured out;  "to  be  open  on  the  proceeds  home.'* 
The  identical  goods  shipped  to  Batavia  were  re- 
turned to. New  York  in  the  same  vessel,  and 
damaged  upon  their  return  voya^;  held^  that 
they  were  not  protected  by  the  policy  during  the 
voyage  homeward.    Ibid, 

39.  A  policy  of  insurance,  being  a  contract  of 
indemnity,  must  receive  such  a  construction  of 
the  words  employed  in  it  as  will  make  the  pro- 
tection it  affords  co-extensive,  if  possible,  with 
the  risk  of  the  assured*  But  a  just  regard  must 
also  be  paid  toihe  language  used  by  the  parties, 
and  no  strained  or  unnatural  sense  must  be  as- 
cribed to  it,  (unless  from  necessity)  to  the  pre- 
judice of  either  party.    Ibid. 


40.  Where  the  insurance  is  on  the  proceeds  ef 
returns  of  an  outward  cargo,  the  words  must 
receive  a  liberal  construction ;  and  it  is  not  oe* 
cessary  that  the  return  cargo  should  be  procured 
by  an  actual  aale  of  the  outward  careo,  and  an 
appropriation  of  the  money  arising  mm  it.  It 
is  sufficient  that  the  homeward  cargo  should  be 
a  substitute  for  the  outward,  and  should  spring, 
thoogrh  indirectly,  from  the  disposal  of  the  w* 
ter,  either  by  sale  or  deposits    Ibid, 

41.  A  contract  for  the  benefit  of  a  third  per- 
son, made  without  his  knowledge  or  authority, 
is  a  binding  contract  on  the  promisor;  and  if 
subsequenUy  adopted  by  him  for  whose  bene- 
fit it  was  made,  it  may  be  raforoed  by  him. 
Bridge  V.  The  Niagara  Inturanee  Comptmy^  1 
Hall,  946. 

43.  The  plaintiff  was  a  general  agent  for  a 
merchant  residing  at  Garthagena,  who  was  ia 
the  practice  of  mucing  shipments  to  New  Yoric : 
on  the  19th  of  February,  1827,  the  plaintiff, 
without  any  orders  from  his  principal,  caused  an 
open  policy  of  insurance  for  ^000  in  goods 
laden,  or  to  be  laden,  on  boaid  any  vessri  f»om 
Garthagena  to  New  York  on  account  of  his 
principal,  to  be  executed  by  the  defendants,  who 
received  the  premium.  On  the  17th  of  Febni- 
ary  the  agent  wrote  to  his  principal*  infonning 
him  of  hia  intention  to  effect  said  policy ;  and  en 
the  93d  of  March  following,  the  prindpal  re- 

Elied  to  his  letter,  and  conditionally  affiimed 
is  act.  On  the  91st  of  February'  (two  days  after 
the  policy  was  effected)  a  loss  occurred  by  the 
perils  intored  against,  on  goods  dipped  by  the 
principal,  on  board  the  brig  Maiy*  from  Gai^ 
thagena  to  New  York ;  heH^  that  theae  goods 
were  covered  and  protected  by  the  policy;  that 
the  defendants,  having  contracted  with  the  agent 
for  the  express  benefit  of  the  principal,  and 
hanuff  received  the  premium,  could  not  be  per- 
mitted to  show  any  want  9f  authority  in  the 
agent ;  and  that  the  principal,  having  adopted  the 
acts  of  the  affent,  could  enforce  the  contract  in 
the  name  of  me  afcnt.    Ibid, 

43.  Under  a  p<moy  of  insurance  fipon  goods 
against  loss  by  thicTCs,  the  underwriter  is  liable 
for  a  loss  by  thieves,  who  are  in  no  way  oon- 
neoted  with  the  ship,  whether  the  robbery  is 
perpetrated  by  a  simple  larceny,  or  by  open  vio- 
lence, aldiough  the  master  or  ship  owners  may 
be  also  liable  as  common  carriers  for  the  loss. 
AthnHe  Iruuratue  Company  v.  Storrow^  5  Paige« 
385. 

^  44.  Whether  the  insurer  is  liable  for  a  loss 
from  a  simple  larceny  committed  by  persons  be- 
longine  to  the  slupT     Qumre,    Ibid, 

45.  Where  the  underwriter  insures  against 
loss  by  thieves,  and  the  master  or  ship  owneis 
are  also  liable  to  the  assured  for  the  loss  from  a 
theft,  such  master  or  ship  owners  have  no 
equitable  olaim  upon  the  underwriter  for  a  eoa- 
tnbution  to  make  good  the  loss ;  and  if  the  as- 
sured receives  satisfaction  from  them,  the  policy 
cannot  legally  be  assigned  for  ^ir  benefit,  so 
as  to  enable  Uiem  to  recover  against  the  under- 
writer.   Ibid. 

46.  Where  the  niaster  or  ship  owners  .are  lisr 
hie  to  the  assured  for  a  loss  by  thefi  for  which 
the  underwriters  are  alio  Uahle,  if  there  ia  an 
abfttdonoiftnt  for  ai  total  loss,  aud  tite  insaitr 
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jnys  the  amount  of  saeh  loss,  he  is  entitled  in 
equity  to  be  sabrogated  to  the  rights  of  the  as- 
sured as  against  the  master  or  ship  owners;  and 
if  the  assured  cancels  the  bill  of  lading,  or  dis- 
chajjres  the  claim  against  the  master  or  ship 
owners  for  the  loss  after  he  has  -obtained  judg^ 
ment  against  the  underwriter,  the  Court .  of 
C  hancery  will  relieve  the  latter  against  the  judg- 
ment/^ro  tonto.    Ibid* 

(b)  Partfi  eoidenee  to  txplain  a  policy, 

47.  Evidence  that  a  policy  executed  in  blank 
is  deemed  by  insurance  companies  and  mer- 
ehants  eqniraent  to  a  policy, /or  account  of 
whom  it  may  concern^  is  ihadxnissible.  Twmr 
V.  Burraios^  8  Wend.  144. 

48.  Where  goods  are  shipped  for  a  yoyage, 
and  an  inauranee  is  effected  upon  the  goo<u  out, 
and  opon  the  proceed*  ikerevf  nomt^  the  identical 
goods  brought  back  again  m  the  return  voyage 
will  not  be  considered  as  included  in  the  woras 
proceeds  home,  not  covered  \)y  the  pdicy.  Dow 
y»  IVhctten,  8  Wend.  160. 

49.  It  is  competent,  however,  for  the  insured 
to  show  by  parol  proof  that  by  the  us<>ge  of 
trade,  or  by  the  practice  between  insurers  and 
the  insured,  the  word  wocteds^  thus  inserted  in 
a  policy,  is  understooa  to  include  the  identical 
goods  brought  back  on  the  return  voyage.  Ibid. 

50.  Where  such  proof  was  offered  and  re- 
jected, and  a  judgment  revetted,  and  a  venire 
de  novo  awarded  to  enable  the  party  to  give  his 
proof,  Uie  costs  of  reversal  were  or&red  to 
abide  the  event  of  the  cause,  the  Court  dodbting 
whether  such  usage  could  be  preve4«    Ibid. 

51.  The  slip  or  application  for  insurance  is 
inadmissible  in  evidence  to  sho^  the  intention 
of  the  parties.  In  a  Court  of  law,  it  is  proper 
evidence  only  to  show  a  misrepresentation ;  in 
eout'/yy  it  may  bemused  to  ^rrect  the  policy. 

v.  Warranty  f  (a)  Chmpliance  with  warranties! 
warranty  rf  neutrality, 

59<  Insurance,  by  the  defendants,  on  a  cargo, 
at  and.  from  New  York  to  Havana,  and  at  and 
from  l^ence  to  Laguira  and  Porto  Cavello,  or 
either  of  them,  at  a  premium  of  seven  per  cent., 
to  return  fiVe  and  a  quarter  per  cent,  it  the  risk 
ended  at  H.  without  loss,  or  two  per  cent,  if 
only  one  of  the  two  other  ports  vras  used,  and 
the  risk  ended  without  loss ;  warranted  Ameri- 
can property.  The '  cargo,  consisting  of  flour 
and  porKf  was  purchased  of  the  plaintiff,  a  na- 
tive American  citizen  residing  in  New  York, 
by  L.,  a  Danish  citizen  of  Sl  Thomas,  then  in 
new  York,  under  a  contract  entered  into  here, 
by  which  the  plaintiff  agreed  to  deliver  the  car- 
go to  L*,  at  Havana,  or  at  Laguira,  or  Porto 
Cavello,  at  five  per  cent,  advance  on  the  invoice, 
or  cost,  paid  by  the  plaintiff,  and  the  freight  and 
premium  of  insurance  paid  by  the  plaintiff.  The 
cargo  was  consigned  by  the  plaintiff  to  Spanish 
merchants  at  Havana,  (designated*  by  L.;  with 
iniBtructioBS  to  dispose  of  the  Cargo  for  the 
piaintiff^s  account,  ^c,  or  to  send  it  to  another 
market^  that  is,  te  a  windward  port.  The  bill 
of  lading  expressed  that  the  cargo  was  shipped 
for  the  account  and  risk  of  the  plaintiff,  to  be  de- 
livered at  Havana  to  H.  and  C,  or  their  assigns, 


paying  no  freight,  it  being  the  profxerty  of  the 
owner  of  the  vessel.  Ou  the  arrival  of  the 
vessel  at  the  Havana,  the  consignees  interlined 
the  bill  of  lading  with  the  words,  '*  or  a  market," 
and  directed  the  master  to  proceed  to  Laguira ; 
and  while  proceeding  to  Laguira,  the  vessel  was 
captured  near  that  place,  by  a  Venezuelean  pri- 
vateer, and. carried  into  a  port  in  the  island  of 
MargariUi,  and  the  Vessel  and  cargo  libelled  in 
the  Admiralty  Court  there,  and  the  cargo  con- 
demned as  prize,  &c.  New  York  Firemen  Insu" 
ranee  Company  v.  Jk  Wolf,  2  Cow.  56. 

53.  In  an  action  on  the  policy  to  recover  for 
a  total  loss ;  held^  that  the  cargo  was  and  re- 
mained the  property  of  the  plaintiff  until  its 
delivery  at  one  of  the  ports  mentioned;  that 
there  was  no  delivery  or  acceptance  of  it  at 
Havana ;  and  that  the  consignees  there,  in  di- 
recting the  master  to  proceed  to  L.,  acted  as 
agents  of  the  plaintiff,  who  continued  'to  be  and 
was  the  owner  of  the  cargo  at  the  time  of  its 
capture ;  and  that,  therefore,  the  warranty  was 
complied  with.    Ibid, 

54.  That  such  a  contract  of  sale  is  legal  and 
valid,  both  by  the  municipal  law  of  this  coun- 
try and  by  the  law  of  nations,  and  does  not 
destroy  the  neutral  character  of  the  property. 
Ibid, 

55.  That  the  nlaintiff  was  not  bound  to  Sis- 
close  to  the  defendants  the  facts  and  circum- 
stances of  tiie  contract;  for  even  if  they  were 
material,  yet  the  insured  is  not  obliged  to  com- 
municate any  fact  as  to  which  there  is  a  war« 
ranty,  express  or  implied.    Ibid, 

56.  Where,  on  a  sale  of  goods,  no  time  is 
stipulated  for  the  payment,  uie  price  is  to  bo 
paid  on  their  'delivery  to  the  purchaser.    Ibid, 

57.  Provisions  shipped  by  a  neutral,  with  a 
view  to  supply  the  army  or  navy  of  a  bellige- 
rant,  are  not  contraband  of  war.    Ibid, 

58.  On  the  contrary,  snch  a  destination  is 
perfectly  lawful.    Ibid,    - 

59.  The  right  of  neutral  and  peaceful  states 
to  carry  on  commerce  with  countries  at  war,  ex- 
cept in  contraband  articles,  and  with  places  in  a 
state  of  blockade,  is  perfect  and  unquestionable. 
Ibid, 

60.  Though  the  question  may  frequently  arise* 
whether  the  contract  is  a  fraudulent  disguise,  to 

five  to  the  property  the  character  of  neutrality 
uring  its  transit;  and  whether  the  property, 
in  truth,  belongs  to  the  neutral  or  the  enemy. 
Ibid, 

61.  The  principle  of  the  law  of  nations,  lay- 
ing out  of  view  the  case  of  contraband  articles, 
and  of  places  actually  invested,  is  that  the  pro- 
perty 0141  neutral,  in  its  passage  to  a  country  at 
war,  is  free ;  and  that  tne  property  of  the  ad- 
verse belltgerant  is  subject  to  capture  and  for* 
feiture.    Ibid, 

€Q.  Bis  settled,  that  the  sentpnce  of  condem- 
nation by  a  foreign  Court  of  Adniiralty  is  not 
conohisive,  but  only  prima  facie  evidence  of  the 
facts  upon  which  it  purports  to  have  been  found- 
ed ;  and  the  Court  will  not  hear  an  argument  in 
favour  of  its  being  conclusive.    Ibid, 

63.  The  warranty  of  American  property  is 
established  by  proof  that  the  vessel  is  owned 
by  citizens  of  the  United  States;  that  she 
cleared  from  an  American  port,  and  had  a  re* 
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inry.    CatkU  y.  Pacific  Ifituranu  Company^  1 
Vend.  561. 

64.  Proof  that  a  veBsel  has  a  register  is 
prima  facie  evidence  that  it  was  on  board 
daring  the  voyaffe.    Ibid, 

65.  A  copy  of  the  register  of  a  vessel  from 
the  treasury  department  of  the  United  States, 
where  it  was  deposited  after  condemnation,  cer- 
tified by  the  register  of  the  department,  and  the 
fact  of  his  being  register,  attested  by  the'secre- 
tary  of  the  treasury,  under  the  seal  of  the  de- 
partment, is  admissible  in  evidence.    Ibid* 

(b)  Warranty  agmntt  illicit  and  contraband 

trade, 

66.  Where  a  vessel  warranted  not  to  be  em* 
ployed  in  an  illicit'  trade  is  condemned  by  an 
Admiralty  Court,  acting  as  a  Municipal  Court, 
to  carry  mto  effect  navi^tion  laws,  for  a  vio- 
lation of  such  laws ;  to  sup[>ort  the  allegation 
of  a  breaeh  of  ihe  warranty,  it- is  incumbent  on 
the  insuren  to  prove  the  existence  of  the  laws 
alleged  to  be  violated,  aS  Courts  cannot  judi- 
cially notice  the  municipal  laws  of  foreign 
countries,  but  they  are  required  to  be  proved 
like  other  facts.  Ocean  Insurance  Company  v. 
Drandt^  S  Wend.  64. 

67.  If  underwritera  make  no  objection  to  the 
suflCciency  of  proof  of  interest,  but  put  their  refu- 
sal to  pay  on  the  ground  that  thev  ara  not  liable 
for  the  loss,  it  is  a  waiver  of  preliminary  proof 
of  interest.    Ibidm 

.  68.  Testimony  that  a  voyage' was  fair  and 
lawful,  and  that  the  vessel  was  not  engaged  in 
any  illicit  trade,  is  evidence  of  a  fact,  and  not 
an  opinion  upon  the  law.    Ibid. 

.69.  An  insurer  is  liable,  for  damages  sus- 
tained in  consequence  of  Che  seizure  and  deten- 
tion of  a  vessel  and  carso,  by  reason  of  pro- 
hibited goods  being  found  on  board  belonging 
to  the  master,  shipped  b^  him  for  the  purpose 
of  being  smuggled,  but  without  .the  knowled^ 
of  the  assured,  notwithstanding,  the  clause  m 
the  policy  that  the  insOrer  shall  be  free  from 
charge  in  consequence  of  seizure  or  detection 
for,  or  on  account  of  any  illicit  or  prohibited 
trade.  The  American  Infurance  Company  v.  Dun- 
ham,  13  Wend.  463.     S.  C.  3  Hal],4S3. 

70.  The  warranty  extends  only  to  the  acts 
of  the  assured,  and  of  those  acting  with  his 
kiiowledffe  and  oonsenU    Ibid,  . 

7 1  •  Where,  by  a  policy  of  insurance,  the  war- 
ranty of  the  master  and  marinera  is  insured 
against  by  the  underwritoTy  and  the  vessel  is 
lost  through  the  barratrous  act  of  the  master  in 
attempting  an  illicit  tcadrby  smuggling  a. few 
articles  in  his  possession,  die  underwriter  is 
liable,  notwithstanding  the  policy  contains  a 
warranty  on  the  part  ofthe  assured  against  illicit 
or  prohibited  trade.  Jmerican  Insurance  Qfm- 
pany  v.  Dunham  and  Wadtioorihy  16  Wend.  9. 

73.  Such  warranty  is  not  broken,  unless  jthe 
illicit  trade  is  carried  on  by  the  assured  himself, 
or  with  his  knowledge  or  assent ;  he  is  not  affect* 
ed  by  the  acts  of  the  master  or  marinera.  Ibid, 

(c)  Other  ivarranliea, 

73.  Where  a  vessel  is  warranted  British, 
general  evidence  of  her  national  character  is 
suffieionty  until  doubts  are  raised  by  proof  on 


the  other  side.    Ocean  Huuranee  Company  v.^ 
Francis^  3  Wend.  C4. 

"VI,  Loss  hy  seizure, 

74.  The  assured  in  a  policy  upon  a  ship, 
who  sustains  a  total  loss,  by  seizure,  &;c.,  is 
entitled  to  recover  all  expenses  fairiy  incurred 
in  obtaining  a  restoration  of  the  proceeds  of  the 
ship  on  condemnation  and  sale.  fVancis  v. 
Ocean  Insurance  Company,  6  Cow.  404. 

VII.  Abandonmcni, 

75.  After  a  vessel  is  repaired,  and  snecess- 
fuUy  pursuing  her  voyaffe,  the  assured  cannot 
abandon  as  for  a  technical  total  loss.  Ikpau  v. 
Ocean  Insurance  Omtpany,  5  Cow.  63. 

76.  If  the  injury  to  a  ship  by  the  perils  in- 
sured against  exceed  one-half  her  value,  the 
insured  may  abandon  to  the  underwriten  as  for 
a  total  loss,  which  csnnot  afterwards  be  turned 
into%  partial  one.  Dickey  v.  The. New  York  h^ 
aurance  Company,  4  Cow.  2SiU, 

77.  Accordingly  the  abandonment  may  be 
enforced,  though  the  ship  afterwards  be  impaired 
by  the  master,  snd  proceed  on  her  journey. 
Ibid, 

78.  But  the  abandonment  must  be  before  the 
vessel  is  fully  repaired  aqd  able  to  proceed  on 
her  voyage.    Ibid, 

79k  If  she  be  in  fact  repaired,  the  abandon- 
ment is  void,  though  this  qe  not  known  to  the 
assured.    Ibid, 

80.  It  is  the  actual  state  of  things,  therefore, 
at  the  time  of  the  abandonment,  and  not  the 
state  of  tiie  party's  information,  that  deeides  the 
validity  of  an  abandonment.    Ibid, 

81.  .Where  a  ship  bound  to  Antwerp  was  Uh 
sured,  and  repaired  on  account  of  sea  damage 
at  Port  Louis  in  the  Isle  of  France ;  and  the 
expense  of  a  part  of  the  repain  was  defrayed 
by  a  sale  of  the  cargo,  and  tne  residue  charged 
upon  the  remainder  of  the  cargo  by  a  reipoo- 
aentia  bond  \  held^  that  no  lien  was  thei^y  cre- 
ated upon  the  ship,  which  could  be  taken  into 
the  account  in  estimatiog  the  insured^a  tight- to 
abandon  as  for  a  total  loss.    Jbid,     - 

83.  In  making  an  abandonment,  Uie  assured 
is  bound  to  assign  the  true  cause:  e.  ^.  if  he 
abandon  on  account  of  sea  damage  only,  he 
cannot  avail  himself  of  the  fact  uiat  the  ship 
was  afWrwards  encumbered  by  the  expense  of 
repaira ;  as  to  the  latter  he  should  make  a  new 
abandonment.    Ibid, 

8S.  Where  a  ship  has  sustained  damage  by  the 
perils  insured  against  to  more  than  one-half  her 
value,  her  restoration,  in  order  to  divest  the  right 
of  abandonment,  must  be  complete  and  perfect; 
and  if,  though  in  fact  restored,  she  still  remain 
subject  to  alien  for  the  expense  of  her  repaira 
to  more  than  half  her  value,  this  is  not  such  a 
full  and  beneficial  restoration  as  to  take  away 
the  right  to  abandon.    Ibidn 

84.  If  a  vessd  or  goods  insured  on  a  sea 
voyage  be  damaged  to  more  than  half  of  the 
value  by  any  peril  insured  against,  the  assured 
may  abandon,  and  recover  for  a  total  loss.  ^  Oen- 
Up  v.  The  American  Insurance  Company  ^  New 
York,  7  Cow.  564. 

.  85.  As  to  the  vessel,  the  meaning  of  the 
words  in  the  rule,  **  one^half  tho  value,"  is  the 
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lialf  of  the  general  market  Talue  of  the  Teesel 
at  the  time  of  the  disaster,  not  her  value  for 
any  particiilar  yoyage  or  purpose.     Ibid. 

86.  In  estimating  the  expense  of  the  repairs, 
snch  sum  is  to  be  taken  as  will  place  her  in 
tialu  quo  in  general  with  the  same  kind  of  mate- 
rials of  which  she  was  composed  at  the  time 
of  the  disaster.     Ibid.- 

87.  Thus,  if  she  be  copper  sheathed,  and  her 
sheathing  injured  or  dBsirojed  by  the  disaster, 
the  expense  of  repairing  or  resheathing  ^ith 
the  same  material  must  be  taken  into  account ; 
and  this,  though  a  sheathing  of  wood  might 
render  her  seaworthy  for  the  Toyage.    Ibid. 

88.  The  expense  of  thus  repairing  at  the  port 
of  necessity  A  the- true  test. for  determining  the 
amount  of  the  injury.    Ibid. 

89.  The  term  repair  means  to  amend,  or  re- 
store, JOT  fully  reinstate  the  vessel.    Ibid. 

90.  Where  a  ship  is  injured  by  a  peril  in- 
sured against  to  more  than  one-half  her  value, 
and  a  sale  is  recommended  on  proper-surveys, 
MmbUf  that  the  master  may  sell.  But  if  he 
sell  improperly,  and  without  authority,  this 
does  ];iot  take  away  the  right  in  the  assured 
afterwards  to  abandon*    Ibui. 

91.  I A  general,  the  m<i8ter  cannot  impair  the 
right  to  abandon  by  any  act  he  may  do.  Ae- 
pairing  and  putting  the  vessel  on  her  voyage  is 
cme  exception.    Ibid. 

99.  The  abandonment  of  a  vessel  does  xiot 
affect  the  remedy  on  the  policy  upon  the  freight 
Ibid. 

93.  But,  in  general*  where  another  vessel  can 
be  obtained  to  carry  on  the  cargo  from  the  port 
of  abandonment,  it  is  the  duty  of  the  master  to 
tranship  the  cargo, and  eum- freight;  and  if  he 
neglect  to  do  this,  the  insured  on  freight  cannot 
recover.    Ibid. 

94*  Yet  where  a  vessel  was  driven  back  to 
the  port  of  departure,  and  there  abandoned  as 
for  a  total  loss,  no  progress  therefore  being 
made  in-  the  voyage,  .and  no  freight  pro  rata 
iiitteris  earned,  though  the  goods  were  accepted 
by  the  shippers  ;.lu!d^  that  the  loss  on  freight 
was  absolutely  total ;  that  there  was  nothing  to 
abandon  to  the  underwriters  on  the  freight ;  and 
that,  under  such  circumstances,  the  master  was 
not  bound  to  procure  another  vessel,  and  proceed 
with  the'ffoods,  to  warrant  a  recovery  upon  the 
freight  policy.    Ibid. 

95.  Where  a  vessel  proceeds,  but  is  totally 
lost  at  so  early  a  stage  of  the  voyage^  that  more 
than  half  the  neigfat  must  be  lost  to  theassure^i, 
and  the  shipper  receives  his  goods,  it  is  a  tech- 
nical total  loss  of  the  freight,  and  the  assured 
may  abandon.    Ibid. 

96.  Three  objects  of  insurance,  vessel,  cargo^ 
and  freight,  stand  on  the  same  ground  as  to 
technical  total  loss,  by  a  deterioration  tp  more 
than  one-half  of  the  value.    Ibid* 

97.  The  neglect  of  a  superc^go  to  put  in  a 
daim  to  a  vessel  captured  for  an  alleged  viola- 
ttoQ  of  navigation  laws,  will  not  affect  the  right 
of  the  assured  to  abandon.'  Qcean  Imuranee 
pompany  v.  Drancia^  I  Wend.  i5. 

98.  A  report  by  the  surveyors  of  a  port  into 
which  a  vessel  has  pat  in  distress,  that  her  re- 
pairs would  cost  if20,000,  (and  the  value  of 
the  vessel  itsslf  was  only  $10,000,)  is  sufficient 


evidence  of  a  technical  total  loss,  where,  upon 
such  report  and  the  reauest  of  the  master,  the 
vessel  was  sold,  by  oraer  of  a  Court  of  Vice 
Admiralty.  CalUtt  v.  Pacific  Inturanee  Com' 
pany^  1  Wend.  661. 

99;  Where  a  vessel,  insured  against^the  perils 
of  the  sea  on  a  voyage  from  the  East  Indies  to  Hol- 
land, was  greatly  damaged,  and  put  into  the  Isle 
of  France,  froin  whence  advice  was  sent  to  New 
York  to  the  assured,  who  forthwith  abandoned 
the  vessel  to  the  underwriters  there  as  for  a 
total  loss,  but  l>efore  such  abandonment  the 
master  had  cadsed  the  vessel  to  be  repaired, 
(though  at  an  expense  greater  than  three-rourths 
of  her  value,)  and  she  had  sailed  from  the  Isla 
of-  France,-  bein^  tight,  stanch,  and  strong, 
bound  to  a  pert  m  Holland,  wfiere  she  subse- 
quently  arrived  in  safety ;  it  was  held,  that 
although  a  technical  total  loss  had  originally 
occurred,  that  the  plaintiff*  could  only  recover 
as  for  a  partial  loss.  Dickey  v.  Jimeriean  /fuu- 
rariee  Ompany^  3  Wend.  658. 

100.  In  case  of  a  technical  total  loss  of  a  ves- 
sel insured,  if  no  freight  pro  rata  Uinerii  has 
been  earned,  or  if  the  expense  of  sending  on 
the  cai^o  by  another  vessel  will  exceed  a 
moiety  of  the  freight  agreed  upon  by  the  charter 
party,  it  is  a  technical  total  loss  of  the  freight, 
which  will  authorize  the  assured  to  abandon. 
American  Ituuranec  Company  v»  Center^  4  Wend. 
45. 

101.  A  vessel  injured  by  a  peril  of  the  sea 
cannot- be  abandoned  merely  because  materials 
to  make  full  repairs  cannot  be  procured  at  the 
place  where  she  happened  to  be ;  if  the  vessel 
18  not  injured  to  a, moiety  of  her  value,  it  is  ihe 
duty  qf  the  master  to  make  her  seaworthy,  and 
to  proceed  on  the  voyaffe,  and  the  underwriter 
will  be  bound  to  furniw  a  complete  indemnity 
for  any  additional  expense  subsequently  in- 
curred in  completing  the  repairs.  But  in  mak- 
ing the  estimate  of  the  probable  expense  of  the 
repair  of  a  vessel,  so  as  to  aseertain  whether 
the  injury  sustained  will  authorize  an  abandon- 
mentr  the  expense  is  to  be  estimated  with 
reference  to  the  cost  of  repairs  at  the  port  of 
necessity.    Ibid. 

102.  Where  there  is  an  insurance  upon  a 
ship,  and  she  sustains  injury  to  an  amount  ex- 
ceeding half  her  value,  the  assured  cannot  abah- 
don  as  for  a  technical  total  loss,  if  he  is  the 
owner  bf  the  freight  and  cargo,  and  the  freight 
and  cargo  be  liable  to  such  an  amount  of  gene- 
ral average  contribution  as,  when  deducted, 
reduces  the  estimated  expense  of  repairs  below 
half  the  value  of  the  vessel,  allowing  the  deduc- 
tion of  one-third  new  for  old ;  he  is  only  entitled 
to  recover  as  for  a  partial  loss..  Pezani  v.  The 
National  Inmiranee  Company^  15  Wend.  453. 

103.  Where  a  vessel  arrives  at  her  port  of 
destination,  at  which  her  owners  reside,  in  a 
repairable  state,  the  assured  have  no  right  to 
abandon  as  for  a  technical  total  loss.    IbtiL. 

104.  It  is  not  necessary  that  the  injury  to  a 
vessel  by  the  perils  insured  against  should  in 
all  cases  exceed  one-half  her  value,  to  justify 
an  abandonment  as  for  a  total  loss ;  the  inability 
of  the  master  to  procure  the  necessary  funds  to 
make  repairs  ia  a  yalid  canse  of  abandonment, 
although  the  vessel  be  in  the  port  of  destina  • 
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tion,  and  not  In  an  {niermediate  port  or  port  of 
neeessity,  J.  BranMon  diaoentinff*  Jimeriean  Ivm 
muranee  Companff  t.  Oi^den^  16  Wend.  639. 

VIII.  PreUminary  4>roifi, 

105.  In  an  action  on  a  policy  of  inanranoe 
apon  a  ahip^  it  appeared  that  when  the  nndep- 
writera  were  appked  to  for  payment  for  a  total 
loaa,  they  replied  that  they  would  not  aettle 
the  claim  in  any  way.  HeU  that  thia  was  a 
wairer  of  preliminary  proof  of  intereat  in  the 
asanred.  tVaneU  t.  Ocean  /nnirwiee  Oampany^ 
6  Cow.  404. 

106.  What  ahall  be  aofficient  preliminary 
proof  of  loaa  within  the  propoaal  or  condition 
attached  to  a  rained  policy  of  inanranee  on 
cooda  againat  fire,  requiring  the  asanred  to  de- 
UTer  in  aa  particular  an  account  of  the  loaa  or 
damagey  die.  aa  the  nature  of  the  case  win 
admit  of,  and  make  proof  there6f  by  their  oath 
or  affirmation,  and  oy  their  hooka  of  aeeomit 
and  other  youchera,  aa  ahall  reaaonabiy  be  re* 

3iuir8d.    Norton  y.  The  Bentottatr  and  aanUoga 
tuuranee  Company^  7  Cow.  645* 

107.  Where  all  the  papera  fiimiabinflr  details 
were  conaomed  with  the  gooda;  AeAf,  that  a 
atatement  of  the  groea  amount  loat,  with'  the 
circumatancea  of  the  loaa,  were  aufficient.  Ihid* 

IX.  Mjudment  of  Itma* 

106.  On  maumpnt  upon  a  policy  of  inaurance 
in  adjuating  the  claim  for  a  partial  loaa,  where 
anj  of  the  ahip'a  raateriala  are  aacrificed,  one- 
third  new  for  old  ia '  to  be  deducted  from  the 
balance  of  the  new  materiala,  dec.,  after  firat 
deductinff  therefrom  the  yalue  of  the  old  ma^ 
terialfl.  J7yrfict  y.  JVUtioiia/ /hitiitmee  Cbmpofiy, 
1  Cow.  S65. 

109.  And  the  inatirer  haa  no  right  firat  to 
deduct  the  one-tiiird  new  for  old  from  the  groaa 
amonnt  of  the  revaira,  then  the  yalue  of  the 
old  materiala,  and  mate  the  last  balance  the 
meaaura  of  the  damagea.    Ibid* 

110.  Thua,  where  a  part  of  the  old  copper 
aheathing  waa  taken  off,  and  replaced  by  new 
aheathing  of  copper;  hdd^  that  in  adjuating  the 
loaa,  you  ^uat  firat  deduct  the  yalue  of  the  old 
copper  from  the  yalue  of  the  new,  then  deduct 
one^third  new  for  old  from  the  balance,  and  that 
the  remainder  formed  the  meaaure  of  damagea. 
IM. 

111.  The  old  materiala  in  anoh  a  case  bdong 
to  the  aaauredv   Ibid. 

.113.  The  deduction  of  oife-third  new  for  old 
ia  made  in  thia  atate,  without  regard  to  the  dia- 
tinction  which  preyaila  in  England  between  a 
new  and  an  old  yeaael.    I\nd^ 

113.  The  contract  of  the  underwritera  ia  6ne 
of  indemnity  merely.    Ibid. 

114.  Where  part  of  a  cargo  ia  aold  at  a  port 
of  neceaaity,  to  defray  the  expenaea  of  repaira 
upon  a  ahip,  thia  createa  no  hen  upon  the  ahip 
for  auch  ezpenae.  Ikpau  y.  Ocean  Inmranee 
Oompanu,  6  Cow.  63. 

115.  When  a  general  ayerage  ia  fairly  aet- 
tled  in  a  foreign  port,  though  not  the  port  of 
peceasity,  but  the  port  of  destination,  which  the 
aaaured  la  obliged  to  pay,  thia  ia  concluaiye  aa 
between  him  and  the  underwritera.    Ibid. 

116.  If  the  defecta  in  a  yeaael^  «tiMti»^g  pre-. 


yiona  to  eflecting  a  policy  of  inauiaaee,  be  not 
auch  aa  to  render  her  onaeaworthy,  they  caaaol 
be  taken  into  conaideration  in  deteimbing 
whether  the  expenae  of  her  repairs  exeeedi 
half  her  yalue.    Jbid. 

117.  All  loaaea  and  expenaea  neeessuilj, 
prudently,  or  reasonably  incurred,  in  respect  to 
property  aayed  Crom  ahipwreck,  from  the  lime 
of  the  ahipwreck  to  the  time  when  the  pro- 
perty can  be  directly  transported  to  the  place 
of  its  ultimate  destination^  are  proper  charges 
upon  the  property  ao  transported,  and  are,  when 
the  property  haa  been  insured,  to  be  bone  bj 
the  inaurera.  Bridge  y.  The  IRaffnm  Innronu 
Campantu  1  Hall,  433. 

118.  Suma  paid  for  traaaporting  tbemsster 
and  crew,  and  for  their  aupport«  during  tke 
aame  period,  while  they  are  gaarding  the  pro- 
perty, are  alao  to  be  borne  by  the  bsuiera. 
The  master  and  aearoen,'  afWr  beeomin|r  eepi- 
rated  from  the  Teaael  by  the  ahipwreck,  ue 
entitled  to  eompenaation  aa  labourers  or  saWoiSt 
for  their  services  in  transporting  and  saving  (he 
property,  to  be  allowed  according  to  the  oatore 
of  the  aenricea.    Ibid. 

119.  Where  dollars*  taken  by  the  master  and 
crew  from  a  atranded  yeaael,  carried  en  shore, 
and  buried  in  the  sand,  were-  afterwards  ttolea 
before  they  could  be  reclaimed,  they  were  iwt 
considered  aa  landed  in  '*  good  aafety,**  and  the 
loss  ffoof  held  to  fall  upon  tfce  nnderwiiten. 
But  ^  the  expenaea.  incuned  by  the  master  in 
searching  for  the  dollara  are  to  be  appomoned 
on  the.  dollara  alone.    Ibid. 

130l  Where  the  adjuatmant  of  a  loss  is  r^ 
ferred  to  a  referee  by  a  atipalation  in  a  ease, 
the  referee  is  to  be  satiafied  aa  to  the  cbsncta 
of  the  bhargea,  in  such  manner  aa  he  may  think 
reaaonable ;  and  in  caae  of  difficulty,  applies' 
tion  ia  to  be  made  to  the  Court  fw  directions 
Ibid. 

'  131.  If-  a  yeaael,  during  the  preaeeution  of 
her  yoyage,  be  atranded  near  her  poit  of  desti* 
nation^  and,  for  the  purpoae  of  reliering  befi 
the  cargo  ia  put  into  lightera,  and  forwaraed  t6 
such  port,  and  daring  Uie  paaaage  in  the  H^t' 
era,  a  part  of  it  auatain  damage,  Sueh  loss  us 
proper  subject  of  general  ayetage.  Ltwi*  r. 
miliam,  1  Hall,  430. 

133.  A  yeaael  on  her  yoyage  from  New  York 
to  Mobile,  having  on  board  gooda  belongtag  to 
the  plaintiff  add  the  defendant,  waa  aiSaiided 
near  Mobile  Point.  While  in  thia  aitastion  aU 
the  gooda  on  board  were  put  into  lighters  by 
the  master,  and  forwaided  to  Mobile,  with  io- 
structions  to  his  agent  not  to  detiyer  then  to 
their  respectiye  consigneea  until  the  general 
ayerage  was  seemed.  The  gooda  all  amred  at 
Mobile,  but  on  their  paaaage  from  the  yessel  to 
that  place  in. the  lightera,  those  .belongiag  to 
the  defendant  were  &maged  to  an  amonnt  ex- 
ceeding ^3000.  In  adjuaUng  the  flenenl  are- 
rage  at  Mobile,  the  loas  on  the  defendant's  goods 
waa  taken  into  the  account,  and  the  proportion 
aaaeaaed  upon  thoae  belonging  to  the  plaintiiT 
amounted  to  $8^.76.  llua  sum  the  ageat  of 
the  captain  exacted  f^imn  1^  plahitiff^s  con- 
signee before  he  would  deiiyer  the  goods  to 
him,  and  it  waa  paid  accordingly  under  that 
compulaion.    The  brig  waa  abortly  alWrwaidf 
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Sot  off,  and  proceeded  up  the  bayt  but  was 
riven  back  by  a  gale  of  wind  and  again  strand- 
ed, wben  she  was  abandoned  to  the  underwrite 
ers.    Ibid, 

193.  Unon  an  action  bronrht  to  recover  the 
amount  tnus  paid  by  the  pfaiatiff  to  the  de- 
fendant ;  it  wtu  held,  that  this  was  a  proper 
ease  for  a  general  average ;  that  the  loss  upon 
the  defendant's  goods  was  correctly  taken  into 
the  account  in  making  the  adjustment,  and  that. 
the  plaintiff  was  not  entitled  to  recover.  But 
if  this  were  not  so,  t7  fee»»,  that  the  adjusir 
ment  made  at  Mobile  would  be  conclusive, 
upon  tihe  ground, -'that  Mobile,  in  relation  to 
New  York,  id  to  be  considered,  upon  a  question 
of  average,  as  a  foreign  port.    IM, 

Xm  Return  cf  premium. 

124.  Where  a  chartered  vessel  is  lost  by  the 
perils  insured  against,  the  charterer's  interest 
in  a  poliey  on  freight,  eo  nomine^  never  at- 
taches ;  and  if  the  premium  has  been  paid,  it 
can  be  recovered  back  in  an  action  for  money 
had  and  received.  Nemnetk  v.  National  biaur 
ranee  Company^  1  Hall,  463. 

XI.  Jietipn  on  Ike  poHey* 

135.  Evidence  is  admissible,  to  show  whose 
interest  is  intended  to  be  embraced  in  a  policy 
of  insurance  effected  "  on  account  of  the  own- 
ers," without  a  designation  of  the  persons  in- 
tended to  be^assured ;  -and  where  two  of  three 
owners  of  a  cargo  cause  an  insurance  to  be 
effected  for  their  separate  benefit,  they  may 
maintain  an  action  in  their  own  names  on  the 
policy,  without  Joining  the  other  owner  as  a 
plaintiff.  Catlett  v.  Paeijle  In$uranu  Company, 
1  Wend.  561. 

126.  If  one  of  three  partners  in  a  cargo  goes 
out  in  a  vessel  in  which  the  same  is  embarked 
as  supercargo,  his  power  and  authority  as  part- 
ner is  merged,  from  the  time  of  the  commence- 
ment of  the  "Voyage,  in  his  character  as  super- 
caij^.  If  the  voyage  Ls  broken  up  before  the 
arrival  of  the  vessel  at  the  port  of  destination, 
and  the  master,  after  an  -abandonment  of  the 
eargo  by  the  assured,  who  thus  became  the 
agent  for  the  insurers,  delivers  it  to  the  super- 
cargo>  such  delivery  constitutes  him  the  ae^t 
of  me  master,  and  the  subsequent  acts  or  the 
supercargo  are  to  be  considered  as  the  acts  of 
the  master.    Ibid, 

137.  An  averment  in  a  declaration  that  a 
larse  quantity  of  specie,  to  wit,  80,06b  Spanish 
mifled  dollars  were  laden  on  board  the  vessel 
for  the  contemplated  voyaee,  and  that  the  plain- 
tiffs were  **  the  owners  or  and  interested  m  the 
•aid  specie  to  a  large  amount,'  to  wit,  the 
amount  of  all  the  money  bv  the  said  plaintiffs 
insured  thereon,"  and  that  the  poliey  was  ip^de 
on  their  account,  and  for  their  sole  use  and  bene- 
fit, is  supported  by  proof  that  the  assured  were 
the  owners  of  9d0,000,  shipped  on  hovtA  the 
veesel,  and  the  plaintiffs  wul  be  entitled  to  re- 
cover the  whole  sum  insured,  and  not  merely 
five-sixths  thereof.  Padfie  Ituuranee  Company 
V.  CatkU  et  at.  4  Wend.  75. 

188.  The  owner  of  the  remaining  one-sixth 
of  the  cargo,  who  had  gone  out  in  the  vessel  as 
•npeKSirgo,  add  under  whoae  eolitfol  the  caiyo 


had  been  left  by  the  master  of  the  vessel  at  the 
port  of  necessity,  having  sold  the  cargo,  and  in* 
vested  the  proceeds  in  other  merchandise  for 
the  purpose  of  remittance ;  ii  was  held,  that  the 
right  to  abiindon  of  the  other  owners  of  the 
cargo,  who  had  insured  their  separate  interest, 
was  not  destroyed,  if,  under  the  circumstances 
of  the  case,  it  would  have  been  the  duty  of  the 
master  to  have  made  the  same  investment  for 
^e  benefit  of  whom  it  might  concern.    Ibid. 

139.  No  one  but  the  owners  can  sustain  an 
action  on  a  policy  of  insurance  entered  into  in 
hthaJf  or  on  account  ff  the  owners  of  a  carso. 
But  one  whose  interest  was  not  intended  to  l>e 
insured  cannot  claim  the  benefit  of  an  insurance 
effected  by  othera,  altkoiuh,  by  the  terms  oF  the 
policy,  his  interest  would  seem  to  be  covered. 
Ibid. 

130.  In  an  action  on  a  policy  of  insurance, 
by  the  assignee  of  the  assured,  against  an  in- 
corporated-company,  by  the  terms  of  whose  act 
of  incorporation  he  may  brine  an  action  on  the 
policy  in  his  own  name,  if  &e  subject  insured 
has  been  transferred  to  him,  it  is  necessary  that 
the  plaintiff  aver  in  his  declaration  that  he  has 
become  the  puvchhser  or  assignee  of  the  subject 
insured ;  a  general  averment  that  the  plaintiff 
became  and  was  interested  in  the  buildings  in- 
sured, and  that  the  assured  transferred  all  his 
right  and  interest  in  the  poUoy  to  the  plaintiff, 
is  not  saffieient  Granger  v.  Howard  In$.  Ch. 
5  Wend.  300. 

131.  An  assured  who,  after  the  exhibition  of 
his  proof  of  loss  and  interest,  presents  a  state- 
ment of  his  demands  less  in  amount  than  what  ' 
he  is  legally  entitied  to  recover,  is  not  estopped 
from  claiming  a  larger  amount,  if  a  settiement 
is  not  made  in  pursuance  of  such  statement. 
Am.  Ine.  Co.  v.  Griewold,  14  Wend.  399. 

XII.    Ineuranee  agoimt  fire  on  huildinge^ 

gSidB,4re. 

133.  Constraction  of  the  clause  in  a  policy  of 
insurance  against  loss  by  fire,  providing  for 
only  a  rateable  payment,  in  case  of  other  poli- 
cies on  the  same  subjeot.  Lucas  v.  Jefferson 
Ins.  CoffMny,  6  Cow.  635. 

133.  Where  there  are  several  policies  cour 
taining  this  clause,  they  are  all,  and  eiach,  lia- 
ble to  pay  the  rateable  portion  mentioned  in  the 
clause,  though  it  happen  that  some  have  paid 
moie  than  their  share,  and  even  enougn  to 
cover  the  whole  loss ;  and  this,  whether  tiiey 
had  knowledge  of  all  the  policjies  at  the  time 
or  not.    Ibi£ 

134.  There  is  no  contribution  between  poli- 
cies containing  this  clause.    Ibid» 

185.  Where,  however,  tiiere  are  several  poli- 
cies, and  one  only  contains  this  clause,  ana  the 
others  pay  to  the  extent  of  their  subscriptions, 
which  is  more  than  their,  rateable  share,  this 
will  be  a  defence  pro  tanto  in  an  action  against 
the  underwriters,  on  the  policy  containing  that 
clause ;  and  if  tiie  policies  without  the  clause 
have  paid  enough  to  cover  the  loss,  it  Is  a  com-  ' 
plete  defence  fbr  the  others ;  for  they  are  liable 
to  eoQtrlhute  to  the  underwriters  who  have  paid. 
Ibid, 

136.  And  so,  where  all  the  pollelea  are  with- 
out thia  chiitaef   Ibid* 
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187.  If  uoderwriten,  sned  on  a  policy  coin 
toining  this  elanse«  seek  to  defend  themsehres 
on  the  ground  that  other  poUeiet  without  it  have 
paid  the  whole  loss,  or  more  than  their  rateable 
share,  it  lies  with  them  to  show  affirmatively 
the  other  policies  without  the  clause.  This  is 
matter  of  defence;  and  the  absence  of  the«laose 
in  the  other  policies  will  not  be  intended.   Ibid, 

138.  Where  tiiere  are  sereral  policies  on  the 
same  subject  without  this  clause,  it  is. double 
insurance ;.  they  are  all  deemed  but  one  policy ; 
the  insured  csn  recover  but  one  indemnity  i  and 
contribution  prsTails  between  the  insarors.  Jbid. 

139.  The  dMcription  of  the  property  insured 
in  a  policy  against  loss  by  fire  is  a  warranty 
that  the  property  is  as  described ;  and  if  untrue 
in  substance,  the  policy  is  Toid,  though  the 
misdescription  arise  through  mistake,  and  there 
be  no  fraud.  Fiwler  ▼.  Tke  JBUma  Fire  /f». 
(hmpanu^  6  Cow.  673. 

140.  Thus,  where  a  policy  of  this  kind  de- 
scribed the  subject  insured,  as  the  stock  in  trade 
of  the  insured  contained  in  a  two  story  frame 
house  fUUd  in  with  brick,  No.  152  Chatham 
street;  the  house  No.  169  being  a  frame iiouse 
not  filled  in  with  bdck ;  held^  that  the  policy  was 
Toid.    Ibid* 

141.  A  party  in  possession  of  premises  under 
a  contract  of  sale,  and  who  has  made  valuable 
improvement,  and  a  payment  of  interest  in  pur- 
suance of  the  contract,  has  an  insurable  mte- 
lest  in  the  premises.  M^Oivney  v.  PhoBmxFire 
Im.  (hmpahy,  1  Wend.  85. 

142.  Where  the  words  ^*  gunpowder  is  not 
insurable,  unless  by  special  agreement,"  were 
inserted  in  the  prwotak  annexed  to  a  polity  of 
ffiauninee,  at  the  foot  of  a  clause  headed  **esr- 
ira  haxardoua"  in  an  enumemtion  of  goods, 
trades,  dec.  considered  ^^wd  haxardotu/^  **A»- 
**xardbu«,"  and  ^^  extra  hazardous  i  itwaeheld^ 
that  gunpowder  must  be  considered  as  inctuded 
in  articles  enumerated  as  **  extra  hazardou9^'*^ 
and  that  as  the  building  insured  in  this  case 
was  declared  to  be  privibged  to  contain  **  extra 
hazardotu*^  goode^  the  policy  was  not  forfeited  bv 
the  fact  that  gunpowder  was  stored  in  the  buiM- 
ing  at  the  time  of  its  conflagration.  And  it  vhu 
further  held^  that  the  w»ds  **  gunpowder  is  not 
insurable,"  &c.,  were  simply  a  declaration  that 
gunpowder  would  not  be  insured  under  the  class 
of  extra  hazardoue  goods  at  the  rate  specified 
in  that  class,  and  vrould  be  excluded  trom  ai^ 
estimate  of  loss  unless  specifically  insured. 
Duncan  v.  Sun  Fire  Im.  Company^  6  Wend.  488. 

143.  Whether  the  powder  was  in  the  building 
with  or  without  the  knowledge  or  agency  of  the 
assured,  had  U  been  prohibited,  would,  iteeeme^ 
have  been  immaterial.    Ibid. 

144.  The  propoeali  and  eonditiom  attadied  to 
a  policy  form  part  of  the  contract,  and  have 
the  same  force  and  effect  as  if  contained  in  the 
body  of  the  policy.    Ibid. 

145.  Stipulations  in  policies  are  considered 
express  warranties,  and  it  is  not  requisite  that 
the  circumstance  or  act  warranted  should  be 
material  to  the  riekf  an  exprem  warranty  in  this 
respect  being  distinguishable  from  a  npretenta^ 
tion.     Ibid, 

146.  A  grocery  maybe  kept  in  an  insured 
building,  if  the  business  pf  a  gro§er  is  not  sped* 


fied  as  a  prohibited  oecnpatton  in  the  foKejr  sf 
tfifurofice ;  and  keeping  nirituoue  Hquort^  oil, 
and  other  articles  commonly  dealt  in  by  grooefs, 
in  the  building,  for  the  purpose  of  retuUng 
them,  is  not  stortng' those  articles  so  as  to  vitiate 
the  policy  under  a  clause  therein  snspendiitt^ 
the  polic^^  if  such  articles  be  stored  in  the  boilif 
ing.  aT  F.  Equitable  bm.  Co,  t.  Langdon,  6 
Wend.  633. 

147.  An  opp/lMoliaaibr  inMorance,  deacribing 
a  buflding,  is  not  a  warranty  as  to  the  state 
of  the  buuding,  unless  inaeried  in  the  policy. 
Jeffanon  v.  Cothed,  7  Wend.  73. 

148.  Although  the  description  in  the  repre- 
sentation msy  differ  very  considerably  from  the 
actual  state  of  the  propertv  insured,  yet,  if  such 
variation  was  not  fraudulently  intended,  and 
did  not  ohanse  the  actual  risk,  it  ia  not  maU- 
rialt  and  will  not  avoid  the  policy.    Ibid. 

149.  Whfirea  policy  insured''two  indi^^nals 
by  name,  and  then  the  words  or  wk&m  it  may 
concern  were  added,  and  a  clause  was  insetted  in 
the  policy  that  the  loss,  if  any  occurred,  ahouM 
|>e  paid  to  the  individuals  named;  it  wom  keULf 
that  an  action  might  be  maintained  in  their 
names,  and  that  they  were  entitled  to  recover 
the  whole  sum  insured,  although  it  appeared 
that  they  were  ov^ners  of  but  onMalf  the  Imfld- 
ing  insured,  and  that  the  other  half  bdonced  to 
a  Uiird  person  not  joined  as  plaintiff.    Ib§d, 

150.  Where,  in  a  policy  of  insurance,  abnilding;, 
in  which  proper^  inaured  was  contained,  wis 
described  as  **  a  frame  houeeJUled^in  with  bricki'^ 
it  was  heU  that  it  was  competent  for  the  as- 
sured to  prove  a  usage,  as  Wween  the  inaniers 
and  the  insured,  as  to  the  particnlar  meaning  of 
those  words,  though  different  from  that  which 
the  words  themselves  miffht  generally  be  un- 
derstood to  import.  FawJer  v.  J^na  Fhe  In, 
Company^  7  Wend.  870. 

151.  In  an  action  on  a  policy  of  insnrance, 
notice  of  loss,  by  an  assignee  of  the  poUcy,  th» 
policy  having  been  assigned  with  the  assent  of 
the  insurer,  is  a  compliance  with  the  conditioa 
that  all  persons  insured  shall  forthwith  give  no- 
tice, &c.      Cornell  v.  Le  Bny^  9  Wend.  163. 

152.  Where  pteUminary  pro<fe  were  mads 
forthwith  after,  a  fire,  and  delivered  to  the  in- 
surer, at  hierequeet^  before  copies  were  taken,  mid 
he  subsequently,  after  repeated  evasions,  finally 
refusal  te  furnish  copies;  ti  toot  heU  that  a 
new  set  of  preliminary  proofs,  fomiahed  neariy 
four  months  after  the  fire,  was,  under  the  circum- 
stances of  the  case,  in  season.    Ibid, 

153.  Slight  proof  that  the  justice  graating 
the  certificate,  iui,  is  the  most  contignons  to  the 
premises  insured,  is  prima  fade  sufficient.  Ibid. 

154.  The  certificate  of  the  magistrste,  that  he 
ia  not  concerned  in  the  losei,  is  rafieient;  proof 
of  the  negative  fact  is  not  required.  If  be  be 
interested,  it  is  for  the  defendant  to  establish 
the  fact.    Ibid, 

155.  Where  a.  policy  of  insurance  is  effected 
bv  a  mortgagor,  and  the  policy,  with  the  assent 
of  the  insuiers,  is  assigned  to  the  mortosgee, 
and  a  loss  occurs,  in  an  action  on  the  policy  )>y 
the  mortgagee,  in  the  name  of  the  mortgagor,  it 
is  no  bar  to  a  recovey,  that  aobseqnent  to  the 
assignment,,  the  mortgsflor  effected  aseeood 
asfuranoOf  and  neglected  to  give  ootloe  lo  the 
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6r8t  aasnrera,  although  there  he  an  express  con- 
ditioQ  that  the  policy  shall  be  Yoid  ia  case  of 
aecood  assurance  and  neglect  of  notice  by  the 
insured  or  his  assigns.  TVwfen*  /im*  Co.  t.  Boberi^ 
9  Wend.  401. 

156.  In  such  action,  it  is  not  necessary  to 
ayer  that  the  suit  is  prosecuted  by  the  direction 
of,  and  for  the  benefit  of  the  assignee  of  the 
policy.    Jbid^ 

li9*  A  mortgagor  and  mortgagee  may  each 
insuiethe  same  building;  their  particular  in- 
ieiest  in  the  subject  insured  need  not  be  de- 
scribed, but  mnj  be  described  generally  as  (he 
property  of  the  msured.    Ibid, 

158.  Where  a  mortgagor  has  obtained  an  in- 
surance on  the  proper^  mortgaged,  and  assigns 
his  policj  to  his  mortgagee,  and  a  loss  happen, 
and  a  suit  is  brought  on  the  policy,  in  the  name 
of  the  mortgagor,  fot  the  benefit  of  the  moit^ 
gageo,  and  a  Judgment  obtained^  and  subse- 
quently the  mort^gee  compels  the  mortgagor, 
by  fiiinff  a  bill  m  Chancery  for  foieclosure,  to 
pay  ana  aatisfy^  mortgiwee;  notwithstand- 
ing such  coercive  payment,  Uie  mortoagor  will 
not  be  ^considered  as  an  assignee  of  the  judg- 
ment, but  the  asaurera  will  be  discharged  from 
the  payment  of  the  Judgment,  on  paying  to  the 
mortgagee  all  iiis  taxable  costs  growing  out  of 
the  suit  prosecuted  by  him  against  the  assurers. 
The  Traden*  /at.  €b.  t.  JMert,  9  Wend,  474. 

159^  Taxable  costs  is  the  extentof  what  will 
be  required  of  assurers  in  such  case;  they  will 
not  be  compelled  to  pay  counsel  fees  expended 
by  the  mortgagee  in  the  suits  at  law,  nor  to 
satisQr  an  equitable  claim  of  his  against  the 
mortgagor,  nor  to  assume  &e  payment  of  a  note 
aoceptM  by  the  mortgagee  in  part  payment  of 
liicmorteage.    Ibid.        ^ 

16<l»^  In  an  action  on  a  policy  of  insurance 
against  fire,  where  the  oonditiona  annexed  to 
the  policy,  and  referred  to  therein,  require  that 
Ihe  assured,  sustaining  loss  or  damag^  by  fire, 
shall  foiChwith  give  notice  thereof  to  the  in* 
surer,  aa  averment  of  notice,  on  the  2d' of  AprtK 
of  the  deatniction  of  Insured  property  by  fire  on 
the  S3d  of  February  prsirioas,  ia  not  good. 
Inmon  v.  The  Wedem  Fire  Im,  Commmy^  12 
Wend.  452. 

'  161.  The  provision  in  ^e '  condition  of  a 
policy,  that  notics  shall  be  forthwith  given,  il 
«eejiM«  will  be  construed  as  imposing  no  more 
than  due  ditigenee,  under  all  the  circumstances 
of  the  case;  but  there  must  be  no  isd&et  or  un- 
necessary procrastination  or  delay  in  the  giving 
of  the  notice.    Ibid^ 

163*  A  bona  JSde  euuitable  intereat  in  proper- 
Ij,  of  which  the  legal  title  is  in  another,  may 
be  insured  under  the  general  name  of  property, 
or  by  a  description  of  the  thing  insured,  unless 
there  be  a  false  aifirmation,  or  representation,  or 
a  concealment,  after  inquiry,  of  the  true  state  of 
the  property;  and  the  applicant  for  insurance 
is  not  bonad  to  state  the  particular  interest  he 
has  in  the  premises  to  be  insi!ir6d,  unless  specii^ 
inquiry  be  made  about  it  by  the  insurer.  7)fier 
T^  ntJBimFirtJbmirame  Company^  12  Wend. 
607. 

163.  The  condition  in  a  policy  of  insnrance, 
that  notice  of  all  previous  insurances  upon  the 
property  insured  shsll  be  given,  or  the  policy 
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be  void,  applies  only  to  previous  insurances 
eflected  by  the  assured  or  his  assigns.    Ibid, 

164.  A  building  erected  upon  a  leasehold 
premises,  being  insured  against  ^re  to  the 
amount  of  f800,  was  destroyed  by  that  element 
about  a  fortnight  before  the  expiration  of  the 
lease.  By  the  terms  of  the  lease,  the  lessee  had 
the  option  of  renewing  it,  or  removing  his  build- 
ing-at  the  end  of  the  term.  The  buildiojif,  if 
suffered  to  remain,  was  worth  $1000 ;  but  if  re- 
moved, not  more  than  $200 ;  and  at  the  time  of 
the  fire,  the  lessee  had  given  no  notice  of  any 
intention  to  renew  the  lease.  HM^  nevertheless, 
that  the  plaintiff  was  entitled  to  recover  the  full 
amount  of  his  insurance,  as  it  did  not  exceed  the 
value  of  his  building.  LaurtfU  v.  Hie  Chatham 
Fire  In».  Cbmpanyj  1  HalU  41. 

165.  The -sum  insured  is  the  extent  of  the 
insurer*s  liability,  not  the  measure  of  the  as- 
sured^s  claim ;  and  the  assured  has  no  right  to 
the  specific  sum  mentioned  in  the  policy  as  liooi- 
datea  damages  in^sase  of  a  total  loss.    Ibia, 

166.  A  policy  of  insurance  against  fire  is  a 
contract  of  indemnity ;  it  is  an  open  policy  upon 
interest ;  and  the  actual  loss  sustained  by  the 
*assured  is  the  measure  of  indemnity  to  which 
he  ia  entitled.    Ibid, 

167.  In  the  principal  case,  the  intrinsic  value 
of  the  building  at  tne  time  of  the  fire  was  the 
measure  of  the  loss  within  the  meaning  of  the 
contract,  and  is  the  standard  bv  which  the  in- 
demnity is  to  be  adjusted.    Ibid, 

1 68.  A  commission  merchant,  having  the  goods 
of  his  principal  or  consignee  in  his  poesession, 
deposited  with  him  for  sale,,  has  an  interest  in 
the  property  which  entitles  him  to  insure  the 
same  againat  fire,  in  his  own  name,  to  the  lull 
value  of  the  goods.  JDe  Ik/rrtd  v.  The  FuHon 
Fire  Ins.  Compan^^  1  Hall,  84. 

169.  In  declaring  upon  such  a  policy,  the 
pleader  may  set  forth  the  facts  as  to  the  owner- 
ship according  to  the  truth  of  the  case,  and 
conc]ud(»  '*  to  the  damage  of  the  plaintiff."  Ibid, 

170.  A  commission  merohant  is,  to  all  intents, 
the  owner  of  the  goods  in  his  possession  as  to 
all  the  world,  except  his  principal.'   Ibid, 

171.  An  insnrance  effected  by  a  commission 
merohant  upon  goods,  ^*  as  well  the  property  of 
the  assured,  as  held  by  them  in  trast  or  on 
commission,'*  covers  the  whole  value  of  the 
property,  and  not  the  mere  interest  of  the  party 
efiecting  the  insurance.    Rid, 

172.  At  the  trial  of  this  cause,  the  plaintiffs 
were  permitted  to  prove  that  it  was  the  usage 
of  commission  merehants  in  the  city  of  New 
York  to  effect  insurance  on  goods  consigned  to 
to  them  for  sale  on  commission,  without  express 
ordera  from  their  cmsignere ;  and  it  wom  held^ 
that  the  proof  of  such  usage  waa  rightly  ad- 
mitted.   Ibid. 

173.  An  insurable  interest,  in  mercantile  lan- 
guage, doea  not  necessarilv  import  an  absolute 
right  of  property  in  the  thing  insured.  A  spe- 
cial'or  qualified  interest  is  equally  the  subject 
of  inaurance  ;*  and  each  distinct  interest  in  the 
same  sdbject  may  be  protected  by  a  aeparate 
policy  on  the  aubject,  for  the  party  interested  ia 

174.  The  keeping  of  oil  and-spiritnous  liqoore 
by  a  grocer,  in  his  store,  for  the  **  purposes  of 
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ordinary  retaiU  and  In  qaantities  not  onasnally 
large,'*  ia  not  **  atoring*'  of  them  within  the 
meaning  of  that  clanae  of  the  policies  of  in- 
aoranoe  against  fire,  commonly  uaed  in  the  city 
of  New  York,  which  prohibits  the  appropriation 
of  the  building  insured  for  the  purpose  of 
**  storing  therein''  any  goods  denominated  ha« 
aaidous  or  extra  hazardous,  in  the  memorandum 
of  apecial  ratea  annexed  to  the  policiea.  Lang* 
don  T.  TU  N.  Y.  Equifabk  InM.  Op.  1  Hall,  326. 

175.  The  defendants,  by  a  policy  bearing  date 
the  ISthof  May,  1836,  insured  the  pUintiSa  to 
the  amount  of  $5000,  for  seven  years,  on  ^^Jh^ 
iurea**  placed  or  to  be  placed  in  buildinga  of 
their  snhscribera.  By  another  policy,  dated 
the  3d  of  December,  1825,  the  defendanta 
had  inaured  the  plaintiffs  to  the  amount  of 
$3000  on  *^  ga9  meltrt^  placed^  or  to  be  plaeed, 
in  the  city  of  New  York,  for  three  years." 
At  the  date  of  the  firat  policy,  the  plaintiffs  had 
placed  gaa  meterato  the  amount  ot  $3000;  but 
at  its  txfnration^  their  amount  had  been  increased 
to  $30,000.  When  the  policy  on  the  ^  fixtures" 
was  made,  titeir  value  waa  estimated  at  $5000; 
but  this  amount  was  afVerwards  increased  to 
$100,000,  and  upwards.  New  York  6a$  Light 
Co.  V.  The  Mechanie$'  Fire  Int.  Company^^  3  Hall, 
108. 

176.  The  gaa  meters  and  fixtures  were  suIh 
sequently  injured  by  fire  to  the  amount  of 
$3500,  a  oart  of  which  waa  upon  the  **  gaS 
metera  ano  fixturea"  plaeed  at  the  date  of  the 
policies,  and  a  part  upon  those  which  were  es- 
tabliahed  afterwards.  iTeirf,  that  by  the  true 
construction  of  the  policiea,  they  oovered  &// 
«•  fixtures"  to  theamount  of  $3000^  whether  erecU 
ed  before  or  after  the  date  of  the  policiea.    lUd. 

177.  Held^  alao,  that  parol  evidence  was  in- 
admissible to  prove  a  verbal^  representation 
made  by  an  agent,  at  the  time  the  policiea  were 

•  effeeteti,  as  to  the  value  of  the  fixtures  intended 
to  be  placed  by  the  plaintiflfs.    IM. 

178.  The  plainufi'  effected  a  policy  of  in- 
surance againat  fire  on  gooda  contained  in  hia 
eoonting-room,  and  afler  a  km  had  happened^  he 
made  an  asetgnment  ef  hia  property  for  the 
benefit  of  certain  creditors,  and  among  other 
thinga',  aasi^ed  hia  claim  on  the  defendanta 
without  their  consent.  HeU^  that  the  transfer 
did  not  render  the  policy  void,  under  the  fourth 
condition  of  insurance.  Brithia  v.  The  La- 
fayette Im,  Company^  3  Hall,  .373. 

179.  Among  the  itema  of  loss  allowed  by  the 
jury,  were  certain  advancea  made  by  the  plain- 
tiff' upon  aome  muaical  instruments,  watches, 
dec.,  belonging  to  other  persons,  which  had  been 
depoaited  with  him  for  sale.  Aa  these  articles 
were  not  stated  to  be  held  upon  '*  trust  or  com- 
mission," according  to  the  third  condition  of 
inaurance ;  it  woe  neld  tliat  they  were,  not  co- 
vered by  the  policy.    Ihid, 

180.  The  terma  ««stock  in  trade"  when  uaed, 
in  a  policy  of  inaurance,  in  reference  to  the 
busineaa  of  a  mechanic,  (a  baker  for  inatance,) 
include,  not  only  the  materials  used  by  the  me- 
chanic, but  the  tools,  fixtures,  and  implements 
neoeasary  for  the  carrying  on  of  hia  busineaa. 
Mbadinger  v.  The  Jdeehania*  Int.  Company*  8 
Hall,  490. 

181.  The  terma  ."fiidae  aweanng,"  {it  eeenu,) 


aa  used  in  the  conditions  annexed  to  a  policy, 
mean  an  intentional  and  corrupt  mistatement 
under  oath,  for  the  purpose  of  prpving  the  ex- 
istence of  property  not  lost,  or  of  overcharging 
the  property  destroyed,  or  concealing  that  wbicE 
was  saved.    Ibid, 

183. '//  jeeau,  also,  that  silver  spoons  and 
articles  of  a  like  kind,  uaed  by  a  family  upon 
ordinary  occasions,  are  not  necessarily  excluded  ' 
from  tlie  risk  by  the  eighth  condition  relative  to 
plate  annexed  to  the  policy,  but  may  be  included 
m  the  terma  **houaehold  Aimiture.''  Quaere^ 
whether  family  portraiU  are  excluded  by  the 
same  condKion  aa  patntinga^  to  be  apecified  ia 
the  policy  1    Ibid. 

183.  Where  the  jury  ado]rt  the  phdntiff^'s 
statement,  aa  to  the  loss,fumi8hed  by  the  pre- 
liminary proofa,  without  sufficient  evidence  to 
Bupport  it,  the  Court  wHI  grant  a  new  trial,  and 
compel  the  plaintiff*  to  prooe  the  amount  of  his 
loss.    Ibid: 

184.  A  description  of  buildings  to  be  insured, 
filed  in  the  offiee  of  an  ihauraace  company,  and 
referred  to  in  the  policy  in  general  terma,  aa  a 
report  of  the  aituatioa  of  the  premisea,  is  not  to 
be  conaidered  aa  incorporated  into  the  policy,  or 
aa  amounting  to  a  warranty  Htn^i  the  premises 
insured  shall  conform  inr  all  reapecta  to  the  -de- 
scription  referred  to.  Building  repreaented  aa 
finished  in  an  application  for  insuraoee,  most 
correapond  eubatantiaUy  with  aoch  repreaenta- 
tion;  for  a  material  misrepresentation  avoida 
the  policy.  Delonguemare  v.  The  Di^adeemenU 
Ine.  Qmpany,  3  Hall,  669. 

185.  A  carpenter  employed  conataotly  in  a 
china  factorv*  in  making  thetaakk,  ahelvea,  &e. 
neceaaary  for  the  proper  conducting  of  the  tm- 
aineaa  therein,  is  not  to  be  conaiderpd  aa  a 
«*  carpenter  at  work  in  bia  own  ahop,'*  withia 
the  mteningof  the  memorandum  aa  to  the  classes 
of  hasarda  and  ratea  of  premioma  ^ittaebed  to 
the  poHcy;  and  the  employment  of  aueh  a 
workman  by  the  plaintiff',  in  the  ordinary  and 
neceaaary  buainesa  of  hia  manufbctory,  adoi  idi 
not  to  avoid  hia  policy.  The  plaintiff  was  aJso 
allowed  interest  on  the  amount  iosa red,  from  tiia 
time  the  loss  became  payable,  according  to  the 
terms  of  the  policy.    Ibid, 

186.  A  rqrreeentation  na  to  the  aifnation  of 
buildinga  to  be  inaured  in  relation  to  other  eon* 
tiguoua  buildinga,  made  by  the  aaaured  at  the 
time  of  hia  application  for  inaurance,  does  not 
amount  to  nitforraniy  that  euch  bniMingaare, 
or  that  they  ahall  remain^  during  the  continuance 
of  the  risk,  in  the  situation  described  by  the 
representation,  unless  such  representation  Sp- 
peiar  upon  the  face  of  the  policy.  SieMm  v. 
The  Globe  Ina.  Company^  3  Hall,  633. 

187.  It,  upon  an  application  for  inaurance, 
the  aasured  describe  the  premises  to  be  insured 
by  a  diagram,  or  other wiae,  and  rapreeent  the 
ground  contiguooa  to  such  premises  aa^'aoean/,** 
auch  representation  does  not  amount  to  a  war* 
ranty  thai  the  centiguoua  ground  ahall  lemaia 
vacant  during  the  continuance  of  the  riak  ;  nei- 
ther ia  the  aaaured  prevented  from  building 
upon  such  vacant  ground,  by  any  prohibition  ia 
the  policy,  express  or  implied.    Md* 

188.  A  fraudulent  concealment  (tf  civeum* 
Btanoea  material  ta  the  riak  wiU  vitiaie  t  la 
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policy ;  and  the  assured  cannot  reooTer  in  any 
i»8e  where  the  loss  is  occasioned  by  his  own 
teudttleni,  impropert  or  negligent  acts.  Ibid, 
189.  Evidence  as  to  a  usage  existing  at  New 
Yorlr,  that  upon  the  occurring  of  any  circum- 
stance whereoT  the  risk  is  increased  by  the  act 
of  the  assured,  after  the  effecting  of  the  insu- 
rance, notice  thereof  shall  be  given  to  the  as- 
surers, so  that  they  may  have  the  option  of  con- 
tinuing the  policy,  or  annulling  it,  cannot  be 
received  to  alter  the  legal  efSsct  or  operation  of 
the  contract.    Mnd. 


INSURANCE  COMPANIES. 

1.  Where  an  insurance  company,  on  being 
applied  to  for  a  loan  of  a  sum  of  money,  agree 
to  make  the  loan  on  condition  that  the  borrower 
would  effect  an  insurance  with  the  company, 
and  sueh  insurance  is  made,  and  a  premium  paid 
not  exceeding  the  usual  rate  of  charges  in  such 
cases,  such  tacts  do  not  amount  to  evidence  of 
QSnry.  VUea  liuuranee  Qimpany  v.  CttdweU  et 
at.  3  Wend.  996. 

2.  Where  an  insarance  company,  having  a 
right  to  loan  money  by  way  oT  investing  their 
aorplos  funds,  but  not  to  issue  notes  for  cireu- 
latiott,  called  in  a  part  of  their  capital  for  the 
express  purpose  of  makinjr  loans  by  checks 
prepared  and  intended  for  circulation  like  bank 
notes  X  i^  Vftu  fuldy  that  a  note  taken  upon  sueh 
a  loan  was  void.    Ihid.  " 

3.  The  money  lent  may,  however,  be  reco- 
vered on  the  common  count,  and  checks  drawn 
and  received  as  money  will  be  considered  as 
money,  especially  where  it  appears  that  idl  the 
checks  presented  have  been  paid.    lirid, 

•  4.  An  inaaranoe  company,  authorized  to  take 
and-  hold  securities  bona  fidty  pledged  to  them 
to  secure  the  payment  of  debts  contracted  with 
them,  cannot  loan  money  on  the  hypothecation 
of  stock,  and  the  taking  of  a  note  as  collateral 
security  for  the  payment  of  a  loan,  when  by  the 
act  of  their  incorporation  they  are  prohibited 
fromdiscounting notes.  Nwtk  Biwr  Insurance 
Company  v.  Latorenee^  3  Wend.-  483. 

5.  Where  a  power  to  loan  money  in  a  par- 
ticular mode  is  given  to  a  corporation,  all  other 
modes  are  necessarily  excluded,  and  all  securi- 
ties other  than  those  allowed  to  be  taken  by  the 
net  of  incorporation  are  void.    Jbid. 

.6.  A^n  insurance  company  may  make  a  valid 
promissory  note,  nrhieh  will  be  neki  good  until 
the  contrary  be  shown.  Barker  v.  MeeAanicsi* 
Fire  Insurance  Company,  3  Wend.  94. 
* '  7.  A  note  by  ithich  J.  F,«  as  president  of  an 
insurance  company,  promises  to  pay  a  sum  cer- 
tain. Is  not  the  note  of  the  company,  but  of  the 
maker  alone.    Ibid. 

8.  The  president  of  .the  North  River  Insu- 
rance Company,  incorporated  by  the  statute, 
(seas.  35,  en.  23.)  the  ninth  section  of  which 
requires  one-third  of  the  diTectors  to  constitute 
a  guorum  for  doing  business,  &c.,  has  no  power, 
fts  president,  to  waive  the  preliminary  proof 
upon  a  policy  of  insurance ;  or,  in  general,  to 
^o  other  business  for  the  company.  Dawes  v. 
Ifortk  AW  Insurance  Company^  7  Cow.  46d. 


9.  The  flfeneral  rale  ia,  that  a  corporste  body 
can  act  only  in  the  mode  prescribed  by  tkie  law 
creating  it.    Ibid, 

10.  The  rule  that  strict  preliminary  proof 
may  be  waived  in  a  €ase  of  fire  insurance,  the 
same  as  in  case  of  marine  insurance,  recognised. 
Ibid. 

^  11.  Where  an  insurance  company  in  the  fiiy 
of  New  York  appointed  R.  a  surveyor  in 
Savannah,  ^Georgia,)  and  by  their  president, 
empower^  him  to  make  contracts  of  insurance, 
to  take  effect  from  the  time  when  the  premium 
should  be  paid,  and  should  he  received  at  New 
York ;  provided  the  oiiice  should  recognise  ^e 
rate  of  premium,  and  be  otherwise  satisfied 
with  the  risk ;  and  R.  advertised  at  Savannah 
the  terms  on  which  the  company  wonid  insnre, 
and  subscribed  himself  as  agent  of  the  com- 
pany at  SavannalL,  mentioning  that  they  would 
usure  throng  him,  &c.,  and  P.  paid  the  usual 
premium  of  insurance  on  certain  goods,  on  the 
5th  January,  1820,  to  R.,  who  gave  P.  a  receipt 
for  the  money,  describing  himself  as  agent  of 
the  company,  and  specifying  the  consideration 
and  object  of  the  receipt ;  but  before  the  pre- 
.miam  was  received  at  New  York,  the'  goods 
were  consumed  by  fire;  and  P.  afterwards 
tendered  the  premium  to  the  company,  and  de- 
manded that  they  should  indemnify  him,  or 
execute  the  contract  of  insurance;  held,  that 
they  were  bound  to  comply,  though  the  premium 
had  not  been  received  by  them  before  the  loss ; 
and  that  the  premium  being  according  to  their 
established  rates,  it  did  not  lie  with  the  com- 
pany arbitrarily  to  say  they  would  not  recognise 
the  rate  of  premium,'  or  would  hot  be  satisfied 
with  the  risk ;  and  they  were  accordingly  decreed 
to  indemnify  the  assured.  Perkitts  v.  The 
Washington  Insurance  Company,  4  Cow.  645. 

19.  One  may  become  the  agent  of  a  corpora- 
tion in  the  same  manner  as  he  may  of  an  indi- 
vidual, without  any  deed  or  writing.    Ibid. 

13.  A  mere  warrant  of  survey  given  by 
an  insurance  company  does  not  authorize  the 
surveyor  to  do  any  act  binding  upon  them. 
Ibid. 


INTEREST. 

I.  On  what  debts,  and  when  interest  ie'reeo- 

titrable. 
n.  Interest  on  verdict  and  judgment, 
III.  Usury  f  lohat  transactions  are  usurious,  and 
how  far  usury  affects  the  security, 

I.  On  Ufhat  debts,  and  when  interest  is  recoverable. 

1.  Interest  is  not  allowable  on  any  unliqui- 
dated account,  for  work,  labour,  and  services, 
especially  where  the  account  was  rendered  be- 
fore suit  brought,  and  where  a  greater  sum  was 
claimed  than  was  allowed  after  a  hearing  by 
referees.  Doyle's  Mministraiors  v.  St,  James's 
Church,  7  Wend.  178. 

3.  Rule  for  casting  interest  where  the  bond  is 
payable  by  instalments,  and  the  interest,  though 
it  runs  from  the  date,  is  not  demandable  till  the 
instalment  falla  due,  and  a  payment  is  made 


INTEREST. 


on  aaiMtaloMBt  not  d«e  and  payable.  fPiUiams 
▼.  EimgkiaUng,  3  Cow.  86. 

3.  On  the  lat  of  May,  1813^  the  preaident, 
Iec.  of  the  Renaaelaer  Glaaa  Faetoiy,  a  corapa- 
DT  engaged  eitenaiTely  m  the  mannfaetitre  of 

Slaaat  entered  into  eopartnerahip  for  a  year  with 
t.  and  A.,  two  atockholden,  in  conducting  the 
cobcen*  R.  and  A.  to  make  the  neoeaaaiy  ad- 
▼ancea  in  money,  and  leeeife  intereat.  On  the 
lat  of  May,  1813,  the  company  appointed  R* 
their  general  agent,  large  ad?aneea  being  neeea^ 
aaiy  to  cany  on  their  bnaineaf.  No  salary  waa 
agreed  on ;  bnt  a  preTiona  agent  had  received  a 
aalary  of  $1950  per  annumt  and  thia  was  no 
mora  than  a  reaaonable  compenaaiion  for  -  R.'a 
aerrioea  while  agent,  until  the  factory  waa  de*> 
atroyed  by  lire)  on  the  aid  of  MaT>  .1816.  R. 
oontinaed  amt  from  the  first  of  May,  1813, 
till  hia  death  in  Auguat,  1821,  reaiding  in  t)ie 
Yicinity  of  hia  princes,  wh6  oeoaaionally  met 
at  hia  house.  During  the  period  of  .his  agency 
he  made  neeeasary  cani  adTanoea  in  and  about 
carrying  on  the  concema  of  the  company,  to  more 
than  $100,000^  which  be  had  charged  in  an  ao> 
count  of  more  than  fire  hundred  items,  and  had 
receiyed  in  ouh  nearly  the  aame  amount,  whicl^ 
he  credited  in  the  aame  book,  in  upwarda  of  8e?en 
hundred  iteraa^  He  neyer  rendered  any  account  to 
the  company;  nor  did  he  appriae  them  that  they 
were  in  arreara  until  the  Sd  of  January,  1819, 
when  he  waa  re^ueated  by  one  or  more  of  the 
directora  to  preaent  hia  account,  which  reaneat 
was  afterwaida  repeated  by  one  or  more  or  the 
directora,  but  never  complied  with.  On  hia 
death,  his  peraonal  repreaentative  claimed  inter 
leat  on  the  advances,  aa  vrell  as  on  the  aalaiy 
or  compenaation  for  hia  servicea.  ffeitf,  that  she 
abould  recoTer  intereat  upon  the  advancea  to  the 
Sd  of  Jannaiy,  1819,  when  he  waa  re^ueated 
to  make  out  hia  account,  bnt  not  after;  keldy 
alao,  that  ahe  should  not  recover  interest  on  the 
aalary*  MMr^JUnmeherGlafFBetory^  3  Cow. 
393.    8.  C.  5  Cow.  587. 

4.  Aa  a  general  rule,  intereat  ia  allowable  on 
caah  advancea,  though,  they  reat  in  the  form~  of 
a  mutual,  current,  unliquidated  account.    Ibid, 

6.  Whether  auch  chaigea  come  atrictly  within 
the  definition  of  an  account  I    Qumre,    Ibid, 

6.  Interest  ia  not  allowable  on  an  unliquidated 
account  for  work  and  labour.    Ibid. 

7.  General  rule  of  the  Supreme  Court;  aa  to 
caating  interest,  where  paitial  payments  are 
made  at  difierent  timea,  with  the  American  caaea 
on  thia  aubject  generally.  3  Cow.  87,  note  (a), 

8.  The  word  account  baa  no  definite  legal 
meaning;  and,  it  teenu,  that  a  demand  lying  in 
account  ia  not  the  criterion  for  determintng 
whether  it  ahall  carry  intereat.  The  qoeation 
is,  whether  the  demand  iiMlf  be  liquidised  1 
Per  SatUordj  Chancellor.    Bid, 

9.  The  authoritiee-  requiring  or  authoriainff 
the  allowance  of  intereat  on  a  debt  or  deman£ 
daaaified  and  arranged  under  their  reapective 
principlea,  of,  I.  An  agreement  ezpreas  or  im- 
plied; and  the  latter  considered  in  reference, 
1.  to  the  usage  of  busineas;  3.  to  the  case 
where  the  nrineipal  is  to  -be  paid  at  a  specified 
time,  and  there  is  a  default  as  to  the  payment; 
3.  an  account  liquidated,  &e..;  4.  an  account  ren* 
dered  and  not  objected  to,  d(0. ;  5.  the  giving  of 


a  void  note  or  bfll,  or  olMng  secnntf,  l« 
11.  The  allowance  of  intereat  by  a  jury  ia  their 
discretion  under  the  direction  of  the  Coort; 
1.  in  action*  ariaing  ex  daUtiOf  %,  ia  actiom 
ariaing  exanUraetmi  with  varioua  inatuees  wni 
illuatrationa  under  each  head ;  nnd  reamks  oa 
the  evidence  applicaiile  to  some  of  iSkb  hei^ 
Per  Spenur^  Senator.    Ibid. 

10.  There  ia  no  ease  to  be  Iband  wbeia 
attmrneva  or  aolicitora  have  advanced  money  for 
their  clienta,  allowing,  intereat  on  theb  aceooit 
before  it  ia  liquidated.  Per  CWm,  Scnalo; 
Ibid. 

11.  A  note  payable  ea  demand  canisa  ao  ia- 
tereat  till  a  demand  ia  made  by  aait  or  otho^ 
wise.    Per  ^pfnutj  Senator.    Ibid, 

19.  In  trover,  the  plaintiff  may  recover  iateicst 
on  the  value  of  the  goods  from  the  tisM  of  the 
cooveraion.    Sugei  v.  Bopkin$f  4  Cow.  &3. 

13.  Interest  is  not  allowable  on  an  unliqalditi 
ed  account  for  gooda  aold  and  work  done,  aaleM 
there  be  an  agreement  expieaa  or  implied  to  al- 
low intereat.  Fun  Burm  v.  Fmm  GmttAeck^  i 
Cow.  496. 

14.  And  where  the  defendant  owed  the  plaii* 
tiff's  testator,  on  a  aecurity  drawin|f •  interest, 
which  lay  unpaid  for  more  than  thirty  yean, 
and,  during  all  thia  time,  the  defendant  hid  aa 
account  accumulating  against  the  plaintiff*t  let* 
tator  for  work  done  and  eooda  sold,  at  abort  pe* 
rioda,  which  had^  never  been  liquidated  or  set- 
tled, amounting,  in  the  end,  to  mora  thaa  tbe 
principal  aom  one  by  the  bond ;  keU^  that  iote* 
reat  ahould  be  allowed  on  the  bond,  but  act  oa 
the  account;  and  that  the  latter  ^ahould  not, io 
adj  bating  the  balance,  be  allowed,  from  time  to 
time,  aa  payment  on  the  bond.    Md, 

15.  Payment  of  the  amount  of  principal 
money  doe  from  a  debtor  to  his  creditor  will 
not  prevent  an  action  for  the  amount  of  the  io- 
tereat,  unleaa  the  payment  be  made  and  received 
apecially  in  extin^iahment  of  the  princijHtl*  If 
made  generally,  jit  applies  firat  to  extrnguiali 
the  interest,  and  the  balance  mav  be  aued  for  u 
principal.  Peppk  V.  Cbue/y  tf  New  Yorkf  S 
Cow.  331. 

16.  Interest  is  not  allowable  on  an  unliqui- 
dated account  for  gooda  aold  and  deliveredf 
where  do  time  is  fixed  for  payment,  and  there  ia 
no  agreement  to  all^w  intereat  ezpreea  a  im- 
plied.    7\iekar  v.  /oea,  6  Cow.  193. 

17.  Intereat  cannot  be  charged  by  (brwardiog 
commission  merehanta  on  itema  of  an  aoeooat 
for  freiffbt,  wharfage,  and  storage;  but  they  aie 
entitled  to  intereat  on  caah  advances.  ThiiUr 
eialY.  Grant  et  al,  9  Wend.  413. 

18.  Inatead  of  allowing  intereat  to  their  cos* 
tOTiera  on  all  th^  moneya  received,  theae  mer- 
ehanta may  apply  such  monevs  to  the  satis£i^ 
tion  of  annual  balancea,  unleas  otherwise  <li- 
rected,  and  allow  intereat  only  on  the  escesa  be* 
yond  the  charges.    Ibid, 

19.  An  account  oonaisting  of  items  oa  the 
part  of  the  plaintiff,  and  only  of  credita  of  pay- 
menta  on  the  part  of  the  defendant,  ia  an  unli- 
quidated running  account,  which  does  not  eany 
interest  without  an  agreement  either  express  or 
implied.     Wood  v.  Biekok  etaL  %  Wend.  501. 

90.  Tbe  testimony  of  a  witness,  that  it  is  tbe 
uniform  practice  of  grooera  to  charge  intereit  oa 
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foods  aold  after  ninety  day8»  unless  a  special 
agreement  to  the  cSbntrary  is  mad^y  does  not 
amonnt  to  proof  of  the  usage  of  a  paiticalar 
trade,  of  which  all  dealers  in  that  line  are  bound 
to  take  notioey  and  are  presumed  to  be  informed. 
Ibid. 

31.  A  merchant  or  manulaetuiery  whose  uni- 
form custom  it  is  to  charge  interest  after  ninety 
days  upon  aitlcles  sold  or  manufactured  by  him^ 
may  recover  such  charge  from  those  who  are  in 
the  hahit  of  dealing  with  him.  J/PJUider  t. 
J2ea&,  4  Wend.  483. 

93.  Inkre$i  is  recoTerable.on  eontracts  for  the 
payment  of  money-  from  the  time  when  the 
principal  ought  to  hayo  been  paid.  WUUanu 
Y.SAermofh  7  Wend.  109. 

9^m  Interest  may  be  given  by  way  of  damages 
In  iro0er  i  and  where  Uie  suit  is  by  an  infant^ 
the  time  is  not  limited  to  six  ^^ars.  Bvde  t. 
Stane^  7  Wend.  354. 

S4.  Entries  in  the  account  books  of  a  firm  in 
Ae  handwriting  of  one  of  the  partners',  exhi- 
biting a  debit  and  credit  side  of  an  account, 
from  which  it  appears  a  balance  Is  due  from  the 
fira»,  althou^  no  balance  is  struck  in  the  books, 
is  proof  sufficient  of  the  ori^nal  indebtedneae^ 
aha  entitles  the  creditor  to  uteiest  from  the 
time  that  the  parties  inspected  the  accounts 
while  in  that  situation.  Pattenon  ▼.  Ckoale^  7 
Wend.  441. 

35.  A  bank,  which  by  law  is  limited  to  six 
per  cent,  interest  upon  all  discounts,  is  entitled 
to  lecoFcr  at  the  rate  of  scTen  per  cent,  per  an- 
num from  the  time  that  the  debt  becomes  due. 
Uniied  StaUe  Bank  T.  Chtynn^  9  Wend.  471. 

36.  A  party  receiving  money  belonging  to 
another,  and  lefusii^  to  pay  it  over,  is  charge- 
able with  interest,  afihough  he  has  a  set-ofi',  and 
the  precise  amount  due  from  him  is  not  liqui- 
dated preriotts  to  the  commencement  of  the  suit. 
Greenhv. Bopkin»f  10  Wend.  96. 

87.  where  the  endorsee  of  a  note  files  a  bill 
in  Chanceiy  against  the  payee  and  a  third  per- 
son, complaining  of  comoination .  to  defraud  in 
leepeet  to  the  note^  and  obtains^  an  infunction, 
not  only  restraining  the  defendants  from  receiv- 
ing payment  of  the  notCt  but  also  forbidding  the 
maker  to  pay  it  to  the  defendants  or  to  any 
other  peraon^  and  swves  such  injunction  upon 
the  maker,  the  endorsee,  in  a  suit  subsequently 
brought  by  him  upon  the  note  against  the  maker, 
is  not  entitled  to  recover  Interest  upon  the  note 
sulMeqoently  to  the  service  of  the  injunction. 
Steaene  v.  Barringer^  13  Wend.  639. 

38.  After  payment  of  the  jmneipal  of  a  debt, 
an  action  will  not  lie  (br  the  interest.    Ibid. 

39.  An  action  may  be  sustained  for  the  reco- 
▼eiy  of  intereei^  although  the  prineipal  of  a  debt 
ha^  been  paid,  where  the  payment  of  interest  is 
stipnlated  for  in  the  contract.    Ibid. 

30.  It  ia  only  when  iniereal  h  not  stipu- 
lated for  in  the  oontraet,  and  ia  recoverable 
merely  as  darnkgee^  or  as  an  incident  to  the 
debt,  that  a  creditor  is  preelnded  firom  sus- 
taining an  notion  for  Its  recovery  afWr  accept- 
ing w  principal.    Ibid. 

31.  Althouflh  money  be  paid  into  Court  to 
the  credit  of  Uie  Uniied  States^  vet  if  no  appli- 
oation  be  made  to  have  U  ioveated  nor  any  boie- 


fit  accrues  from  it,  the  United  States  shall  not 
be  charged  with  interest  upon  the  amount. 
Mvrtm  V.  Ludlowj  1  Edw.  639. 

n*  Interett  on  verdict  andjudgment. 

^.  On  verdict  and  judgment  for  the  plaintiff 
in  trover,  error  and  judgment  of  affirmance,  the 
defendant  in  error  has  both  interest  from  the 
time  of  the  judgment  below,  and  also  double 
costs,  the  execution  being  actually  delayed  by 
the  writ  of  error.  Biaael  v.  Hopkine^  4  Cow.  53. 

33.  In  assessing  the  damages  for  the  breach 
of  a  contract,  the  jury  .may  allow  interest  by 
way  of  damages.  ,  Dox  v.  &y,  3  Wend.  356. 

34.  Interest  may  in  all  cases  be  collected  by 
action  of  debt  on  judgment;  and  where  the 
iudgment  is  rendered  on  contract,  it  may  be  col- 
lected by  directing  its  levy  upon  the  execution. 
Sayre  et  oL  y.Auttin  et  al.  3  Wend.  496. 

IIL  Ueuryi  what  traneadiona  are  iMtfrtout,  end 
haw  far  usury  ajfeets  ike  eeeurity. 

35.  Judgment  by  confession  on  bond  and  war- 
rant set  aside  for  usury,  the  usury  being  sworn 
to  by  the  defendant,  and  nqt  directly  and  po- 
sitively denied  by  the  plaintiff.  Lansing  v. 
iPKiUup,  I  Cow.  35. 

36.  Whether  a  bond  to  pay  compound  inte- 
rest upon  a  debt  is  usurious  1  Qutere.  Ibid. 
note  (a). 

37.  The  cases  of  practice  in  relation  to  setting 
aside  judgments  for  usiiry  referred  to.  Ibid. 
note  (6^. 

38.  The  rule  is  this :  taking  interest  in  ad- 
vance is  allowed  for  thehenefit  of  trade,  though 
it  exceed  the  legal  rate  of  interest.  The  in- 
strument thus  discounted  must  be  such  as  will, 
and  usually  does,  circulate  in  the  course  of 
trade,  via.  a  negotiable  instrument,  and  payable 
at  no  very  distant  day.  Under  this  restriction, 
taking  interest  in  advance,  either  by  a  bank  or 
incorporated  company  without  bankiogpowers, 
or  an  individual,  is  not  usurious.  The  New 
York  Firemen  Ins.  Company  Y.Ely  and  Parsons^ 
3  Cow.  678. 

39.  A  usage  among  banks  to  east  interest 
at  a  year  for  three  hundred  and  sixty  days ; 
one-half  a  year  for  one  hundred  and  eighty  days ; 
one-quarter  of  a  year  for  ninety  days;  one-sixth  * 
of  s  year  for  sixty  days;  and  the  three  days  of 
grace  at  one-tenth  of  a  month,  would  not  pre* 
vent  ite  being  usurious^  though  such  usage 
wereb  universal.    Ibid. 

40.  The  legal  year  is  three  hundred  and  sixty- 
five  days ;  the  lesal  half  year  is  one  hundred 
and  eighty-two  days;  and  the  legal  quarter 
ninety-one  days,  the  law  paying  no  regard  to 
the  odd  hours.    Bnd. 

41.  A  statute  eannot  be  abrogated  or  con- 
trolled by  the  custom  or  usage  o?  a  particular 
trade,    ibid. 

43.  To  constitute  usury,  there  must  be  a  cor- 
mpt  agreemCDt.    Ibid. 

43.  Payment  and  receipt  of  usurious  interest 
ia  prima  fade  evidence  or  a  eorrupt  agreement. 
Ibid. 

44.  This  may  be  repelled  by  showing  that  it 
was  by  mistake.  Examples  of  misteke,  mia« 
cast,  miaeount  of  money,  &c«    Ibid* 
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45.  But  the  adoption  of  «b  eiroteoot  principle 
of  calculation,  wnich  ffiree  more  than  aeven 
per  cent,  per  annum,  and  reeemn^  the  discount 
or  interest  according  to  ihat  principle,  is  usury, 
though  the  lender  believe  that  he  has  a  legal 
right  to  do  so.    JUd.  « 

46.  The  former  is  a  mistake  of  the  fact,  the 
latter  of  the  law.    Ibid.- 

47.  An  afiT^^flD^n^  to  pay  more  than  leral  into* 
rest,  tliroogh  ignorance  of  the  law,  is  void.  Ibid, 

48.  Whether  there  be  a  eonopt  sgreement, 
so  as  to  constitute  usury,  is  a  question  of  fact ; 
but  where  the  facts  are  proyed  beyond  dispute, 
the  law  fixes  the  interest.    Ibid* 

49.  This  distinction  considered  and  illus* 
trated.    Ibid, 

50.^  Three  thin^  necessary  to  constitute 
usury ;  a  loan,  taking  more  'than  lawful  inte- 
rest, and  a  corrupt  agreement.  Bmnk  of  VUol 
▼.  Wae^^  fi  Cow.  712. 

61.  Taking  the  interest  in  advance  on  dis* 
counting  a  note  is  not  usury;  though  it  was 
ibrmerly  held  otherwise^    Ibid, 

62.  fiutf  it  seemt,  this  is  confined  to  bankers, 
and  those,  who  deal  in  commercial  psper  by 
way  of  trade.    Ibid. 

o3.  The  cases  upon  the  two  last  points  con- 
sidered.   Ibid. 

54.  A  bank,  having  established  certain  days 
for  discounting  notes,  discounts  a  note  at  ninety 
days,  taking  the  interest  in  advance.  At  the 
discount  day  nearest  the  day  when  the  note 
falls  due,  but  previous  to  the  fatter,  the  note  is 
jrenewed,  the  interest  being  again  taken  in  ad- 
vance; and  the  note  is  renewed  the  same  way 
.a  third  time ;  so  that  fbr  part  of  tfie  time  for 
which  the  note  runs,  interest  is  taken  at  the 
rate  of  fourteen  per  cent,  per  annum,  owing  to 
a  lapse  of  the  note.  This  is  not  usury,  unless 
there  was  an  agreement  upon  the  first  loan, 
either  expressed  or  implied,  that  the  note 
should  be  thus  renewed,  or  it  otherwise  sp- 
pears  that  the  transaction  was  a  cover  for 
usury.    Ibid. 

55.  In  taking  interest  in  advance  on  discoonU 
ing  a  note,  it  is  lawful  to  include  the  three  days 
of  grace  in  tlie  computation.    Ibid. 

56.  T^  every  practical  purpose,  the  davs  of 
*  grace  are  a  part  of  a  promissory  note.    Ibid. 

57.  But  to  take  interest  in  advance  upon  dis- 
counting a  ninety  day  note,  •  calculated  at  a 
quarter  of  a  year  for  ninety  days,  is  usurious, 
and  the  note  is  void.    Ibid, 

.  58.  fteceivin^  usurious  interest  intentionally 
is  sufficient  evidence  of  a  corrupt  agreement. 
Ibid. 

59.  The  policy  of  the  statute  of  usury  vindi- 
cated.   Ibid. 

.  60.  Custom  or  usage  will  not  be  received  to 
sanction  usury.    Ibid, 

61.  S.  P.  as  to  usury,  custom,  discount,  k/t. 
Bank  tf  Utiea  v.  SmaU^,  2  Cow.  770. 

62.  Discounting  a  note  at  seven  percent.,  and 
taking  the  interest  in  advance,  is  not  usury, 
either  in  bankers  or  others.  JV<ui  York  Firemen 
Insurance  Company  v.  S/urget,  2  Cow.  664. 

.  63.  Where  a  trifling  excess  is  taken,  on  dis- 
counting a  note,  beyond  the  legal  interest*  it 
will  be  presumed  to  be  by  mistake,  and  not  by 


the  adoption  of  an  erroneous  rule  of  ealciilatioiiy 
until  the  latter  is  shown.    Ibid^ 

64.  l^ing  beyond  the  legal  interest  by  mis- 
take is  not  usurious.    Ibid. 

65.  lliongh,  it  aeema^  it  would  be  otherwise, 
where  the  excess  arises  from  the  voiuntaiy 
adoption  of  an  erroneous  rule'  of  edeulatioii. 
Ibid. 

66.  Casting  interest  upon  the  pritoeiple  that 
thirty  days  are  the  twelfth  of  a  year,  sixty  days 
the  ^ixtb,  ninety  days  the  fourth  of  a  year,  and 
the  three  days  of  grace  the  tenth  of  a  mcnth, 
and  discounting  a  noto  opoA  such  a  calculation, 
is  usurious;  and  the  note  consequently  void. 
Nefo  York  /Yrcmen  Irmtrance  Cbm/Miffrv  v.  iEiy, 
2  Cow.  678. 

67.  The  right  to  tske  interest  in  advance  oa 
discounting  a  note  is  not  confined  to  banks, 
bankera,  and  merchants  discounting  bills  in  the 
hit  course  of  commercial  business,  bm  extends 
to  individuals,  and  others  hating  a  general  right 
to  discount.    Ibid, 

.  68.  A  bond  dated  July  86th,  1815,  vrith  con- 
dition to  pay  $3000,  with  interest,  as  follows: 
$500  with  interest  on  the  whole  sum  unpaid 
from  the  Ist  October,  IB  15,  on  or  before  the 
1st  October,  1816;  sad  $600  more  tliereof, 
with  interest  on  the  whole  sum  unpaid  from 
the  let  day  of  October  next,  on  or  before  the 
Ist  October,  1817;  the  residue  expressed  to 
be  payable  in  instalments  of  $500  yearly  in 
like  manner;  Ae/rf,  not  usurious  on  the  faee  of 
the  condition,  though,  upon  one  constroction, 
every  instalment  would  draw  interest  from  the 
Ist  October,  1815,  notwithstanding"  it  might 
have  been  previously  paid ;  and  thus  the  second 
instalment  might  draw  fourteen  per  eeat.  inte- 
rest, the  thnrd  twenty-one  per  cent.,  and  so  ia 
that  progreaaion  to  the  laat$  bnt  to  avoid  this 
consequence,  held,  that  the  words  **  with  inte- 
rest on  the  whole  sum  unpaid**  should  rather 
be  deemed  to  refer  to  the  interpst  as  well  as  the 
principal,  and  to  mean  that  $500  was  psyable 
on  the  let  October,  1817,  together  with  the  in- 
terest that  aecmed  on  the  balaace  of  prineipal 
subsequent  to  the  1st  October,  1815,  and  re- 
mained unpaid.  Jirehibal^,  Tk^ma^  3  Cow. 
284. 

69.  W*here  a  contract  admits  of  two  signifi- 
cations, that  should  be  adopted  which  renders 
it  operative^  lather  than  that  which  renders  it 
void.    Ibid. 

.  70.  If  a  contract  Is  susceptible  of  two  con- 
structions, one  of  which  will  bring  it  wifhia, 
and  the  other  without  the  statute  of  nsury,  the 
latter  construction  should  be  adopted.    lUd. 

71.  A  contract  reserving  more  than  legal  in- 
terest on  its  face  is  prima  fade  evidMiee  of  a 
corrupt  agreement,  which  iES  the  foundation  of 
usury ;  but  this  mav  he  repelled  by  showing 
that  more  than  legaf  interest  was  reserved  by 
mistake,  e.  e.  a  mistake  of  the  scrivener  in 
wording  the  nond,  whether  such  mistake  be  of 
the  fact  or  of  the  law.    Ibtd. 

72.  The  Court  have  the  exolhaive  power  of 
deciding  whether  a  contract  be  usurious  en  its 
fiwe.    Ibid. 

73.  A  contract  to  pay  interest,  genially, 
means  the  legal  standard  of  tnteieat.    iM. 
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74.  M.  requested  I.  to  prrcQie  a  loan  of  money 
for  the  former,  atip  ilating  to  pay  i.  three  per 
cent,  per  month.  I.  accordingly  borrowed' the 
money  of  W.,  M.  gave  his  promissory  note 
with  an  endorser.  M.  paid  1.  the  three  per 
cent,  for  his  sole. benefit.  Beidj  that  the  note  was 
not  usarioas.     Oo$Ur  v.  Dilwortk,  8  Gow^  399. 

Ibp  To  take  interest  in  adrance  upon  dis* 
counting  a  ninety  day  note,  made  to  be  dis- 
counted, the  interest  being  calculated  at  one 
fourth  of  a  year  far  the  ninety  days,  is  usuri- 
ous; and  the  note  therefore  void.  Bimk  rf 
Utica  T.  Wager^  8  Cow.  398. 

76.  Giving  and  receiving  designedly  more 
than  )egal  interest  is,  without  any  express  cor- 
rupt agreement,  usury.  Per  Colden^  Senator. 
Powelb  V.  WiOen^  9  Cow.  669. 

77.  Selling  cows,  &c.  on  a  contract  to  return 
double  the  same  number  and  description  at  the 
end  of  four  years,  ia  not  usurious.  S^teneer  v. 
Tildenj  5  Cow.  144. 

78.  So  of  sheep,  to  double  in  three  years. 
JIolmeB  V.  Wetmartj  note  (a),  5  Cow.  149. 

79.  When  the  sale  of  an  article  which  is 
of  fluctuating  value,  to  be  repaid  in  kind^  with 
more  than  the  legal  rate  of  interest  for  forbear* 
ance  on  the  price  at  the  time  of  sale,  shall  be 
deeqied  usury.  Hamlin  y.  Fitch,  Kirb.  Conn. 
Rep.  260;  substance  of  the  case  giren  in  note 
(a),  5  Cow.  149. 

80.  Of  the  evidence  necessary  to  make  out 
usury.    Jaekaon  v.  Smith,  7  Cow.  717. 

81.  The  lender  stating  that  he  had  made  a 
usurious  loan  to  the  borrower  in  one  year,  at 
a  certain  rate  and  on  certain  security,  and  that 
such  were  his  usual  terms,  will  not  authorise  a 
jury  to  presume  that  a  loan  in  the  next  year  to 
the  same  borrower,  for  a  different  sum,  on  the 
same  kind  of  security,  was  usurious;  or  that  a 
security  in  the  same  form  taken  the  next  year, 
for  a  different  sum,  was  a  renewal  of  the  former 
securitT,  or  in  any  manner  connected*    Ihid, 

83,  The  general  character  or  habit  of  a  usurer 
is  not  a  foundation  for  presuming  usury  in  a 
particular  loan.    JUdU 

83.  One  who  contracts  to  buy  land  of  another, 
and  enters  under  such  contract,  is,  in  ejectment, 
estopped  to  show  title  out  of  the  vendor.    Ibid* 

84.  But,  aemble,  he  may  do  so,  if  the  contract 
be  usurious.    Jlfid, 

85.  An  agreement  to  i>ay  more  than  legal  in- 
terest for  money  loaned  on>  note,  such  agree- 
ment being  made  at  the  time  of  the  loan,  is 
usurious,  and  renders  the  note  void,  though  the 
note  on  its  face  be  for  the  mere  amount  lent, 
with  legal  interest  only.  Marrills  v.  Zmw,  9 
Cow.  65. 

86.  But  if  the  agreement  to  pay  more  than 
legal  iaisrest  be  subsequent  to  the  time  of  the 
loan,  though  such  agreement  be  usurious,  yet 
it  will  not  avoid  the  note.    Ibid. 

87.  Where  R.  was  applied  to  by  P.  for  a 
loan  of  money,  but  not  having  it,  referred  P.  to 
his  son-in-law,  whose  nsageiie  said  it  was  to  ror 
ceive  seven  per  cent,  besides  legal  interest,  and 
by  anangement  between  himself  and  P.,  re- 
ceived P.*s  note  with  an'endorser,  and  procured 
the  money  of  his.  son-in-law,  at  the  rate  men- 
tioned by  him,  ,on  fats  own  note,  which  he  after- 
wards paid,  and  gave  P.  credit  from  time  to 


time  on  P.'s  successive  endorsed  notes,  holden 
by  R.  himdelf ;  held,  that  R«  must  be  consi- 
dered the  lender ;  that  he  did  not  stand  in  the 
light  of  a  mere  surety  of  P.,  and  that  the  note 
taken  by  him  was  void.  Rudy.  Smith,  9  Cow. 
647. 

83.  Where  the  original  loan  is  usurious,  all 
the  securities  therefor,  however  remote  or  often 
renewed,  are  yoid.    Ibid* 

89.  Where  one  as  agent  lends  money  for 
another^  at  a  usurious  rate  of  interest,  and 
afterwards  pays  him,  and  takes  security  from 
the  borrower  in  his  own  name,  it  is  void,  though 
he  derive  no  benefit  from  the  loan,  and  the  pre- 
miudi  go  to  the  exclusive  benefit  of  the  princi- 
pal.   Ibid. 

90.  It  would  be  void  even  in  the  hands  of  a 
bona  fide  holder.    Ibid. 

91.  Whether'^  surety,  knowingly  becoming 
bound  for  and  paying  a  usurious  loan,  may 
recover  over  against  his  principal?  Quaere* 
Ibid. 

93.  A  note  eiveh  on.  the  setlement  of  an  ac- 
count, in  which  compound  interest  is  charged, 
is  not  usurious.  Kelloggy.  Hiekok,  1  Wend.  521. 

93.  Interest  calculated  and  received  upon  a  • 
note,  upon  the  principle  of  three  hundred  and 
sixty  days  being  a  year,  is  prima  fade  usuri- 
ous, and  renders  the  note  void.   IMea  Insurance 
Companv  v.  TiUman^  1  Wend.  555.. 

94.  Where  A.  and  B.  exchange  notes,  for  the 
purpose  of  raising  money,  and  A.  obtains  the 
note  of  B.  to  be  discounted  at  a  premium  ex- 
ceeding the  lawful  rate  of  interest,  such  trans- 
action ns  not  usurious,  and  cannot  be  set  up  in 
bar  of  a  recovery  in  an  action  by  the  purchaser 
of  the  note  against  B.  the  maker.  Riee  y« 
Maiher,  3  Wend.  69. 

95.  Interest  taken  in  advance  by  a  banking 
institution  on  discounting  a  note  is  not  usury. 
Bank  tf  Viiea  v.  PAt7£rjM,  3  Wend.  408. 

196.  If  a  company,  not  possessing  banking 
powers,  tske  interest  in  advsnce  on  discounting 
a  note,  this  does  not  render  the  loan  usurious. 
Uiiea  Inmtranee  CompoMf  y.  Bhodgood,  4  Wend. 
653. 

97.  The  letting  of  a  two  year  old  heifer  and 
calf,  the  heifer  to  l>e  returned  at  the  end  of  four 
years,  with  another  heifer  three  years  old,  is 
not  usurious.  CumnUnga  v.  WtlHama,  4  Wend. 
679. 

98%  A  note  reserving  usurious  interest  is 
void,  thoogk  given  for  a  pre-existing  valid  debt; 
such  debt,  however,  may  be^  recovered,  notwith- 
standing the  invalidity  of  the  securi^.  But 
where  the  agreement  between  parties  rs  usuri- 
ous, ^though  sueh  agreement  be  founded  on 
a  good  consideration,)  it  is  void.  Bice  v.  Wei" 
Hngetal.  5  Wend.  595. 

99.  A  mortgage  taken  on  a  loan  of  money, 
including  a  former  usurious  loan,  is  void ;  the 
taint  of  umry  destroys  the  vohole  security.  Jack- 
fOfr  V.  Packard,  6  Wend.  41^. 

100.  Where  a  usurioua  iitde  has  been  trans- 
ferred for  a  vaJuable  consideration  and  without 
notice,  and  a  new  note  taken  by  the  holder,  the 
usury  of  the  first  note  cannot  be  set  up  in  bar 
of  a  recovery  on  tiie  second  note.  &nt  v.  Wal-' 
ton,  7  Wend.  256. 

101.  Discounting  a  btmmaa  noU  at  more  than 
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•even  per  cent,  interest,  is  not  a  nsarions  trsns- 
aetton;  a  note  valid  in  its  inception  may  be 
booglit  and  sold  as  a  chattel,  at  ita  Talue,  red 
or  sapposed.    Ibid* 

102.  A  piomissory  note  fn"  the  paTment  of  a 
particular  sum,  with  interest  from  a  day  anterior 
to  the  date  of  the  dote,  in  itself  affonls  no  en- 
dence  of  nsniy.   Marvin  y.  Ae/rr,  8  Wend.  633. 

103.  Nor  is  it  usurious,  on  selling  a  note  pay- 
able at  a  future  day,  to  take  a  note  for  the  prin- 
cipal and  interest  of  the  note  sold  computed  lo 
the  day  of  sale,  without  making  a  rebate  of 
interest.    Ibid. 

1 04.  A  loan  company,  authoriied  by  its  char- 
ter to  loan  money  on  pledges  of  ffoods  and 
chattels,  and  to  charge  interest  for  a  full  month 
where  the  loan  is  for  a  period  oyer  fifteen  days 
and  less  than  one  month,  is  not  entitled,  where 
a  loan  for  twenty  days  remains  unpaid,  to  de- 
mand interest  at  the  same  rate  for  any  subse- 
quent time;  the  interest  on  the  debt  due  at  the 
expiration  of  the  twenty  days  must  be  compute 
ed  as  on  ordinary  contracts.  Matombtr  Y,Ijun' 
kam^  8  Wend.  550. 

105.  Where,  afler  the  expiration  of  twenty 
daya,  interest  was  charged  for  a  subsequent 
period  at  the  same  rate,  and  a  promise  for  the 
payment  thereof  exacted  and  made  at  the  same 
time  that  a  bond  was  taken  for  the  sum  actually 
lent ;  it  wom  heU  that  die  interest  thus  computed 
was  usurious,  and  that  the  agreement  for  the 
payment  thereof,  thouffh  hot  included  in  the 
oond,  rendered  it  yoid  tor  usury.    Jbid. 

106.  In  an  action  by  the  endorsee  of  a  pro- 
missory note  against  the  maker,  usury  may  be 
set  up  as  a  defence,  unless  it  be  shown  that  the 
plaintiff  is  an  innocent  holder  for  a  yaluable 
consideration,  and  became  possessed  of  the  note 
before  maturity.  HaM^  y.  Spragne^  10  Wend. 
113.  , 

107.  The  maker  of  a  note  is  not  precluded 
from  setting  op  the  defence  of  usury  against 
the  endorsee,  if  the  note  was  made  and  became 
payable  preyions  to  January  1st,  1830,  although 
transferred  after  the  reyised  statutes  went  into 
effect,  and  for  a  yaluable  oonsideraUon.    Ibid, 

108.  The  including  of  one  per  cent,  in  a  pro- 
missory note  as  the  difference  in  the  rate  of 
exchange  between  the  placa.  where  the  payee 
of  a  promissory  note  resides  and  the  place  of 
payment,  is  not  per  at  eyidence  of  usury,  where 
the  note  is  thus  made  payable  for  the  accom- 
modation of  the  maker.  Mariti  y.  Berdtn^  10 
Wend.  116.     * 

109.  The  eighth  section  of  the  act  relatiye 
to  usury,  (dispsnsinff  with  the  payment  or  offer 
to  p^  mterest,  on  tne  filing  oi  a  bill  in  Chan- 
oeiy  for  a  discoyery  of  the  monej,  &c.,  receiyed 
in  yiolation  of  the  proyisions  of  the  act,)  does 
not  abrogate  the  established  primMple  of  a  Court 
of  eauity,  that  on  filing  a  bill  of  discoyery  on 
an  ulegation  of  usury,  the  complainant  must 
pay  or  offer  to  pay  the  principal  or  the  sum  ac- 
tually lent ;  and  a  bill  of  discoyery  not  contain- 
ing sudi  offer  is  bad  on  its  face,  and  may  be 
demuned  to.  lAvingdon  y.HarriM^  11  Wend. 
399; 

110.  The  proyision  in  the  aame  section,  for^ 
bidding  a  Court  of  et^uity  to  require  or  compel 

oaymenl  at  deposit  of  the  principal  sum  as 


a  condition  of  granting  relief,  applies  onlj  to 
cases  where  the  complainant,  although  he  can 
proye  the  usury  without  lesoit  to  the  otth  of 
the  lender,  has  no  opportunity  of  setting  up  the 
defence,  in  conseouence  of  the  nature  of  the 
securities  executeo  by  him ;-  as  for  instaoce,  a 
judgment  entered  on  bond  and  warruit,  or  i 
mortgage  with  powte  to  foreclose  under  the 
statute.    Ibid, 

111.  A  sore^,  it  sttfiM,  is  a  borrower  withn 
the  meanin'g  of  the  statute,  and  is  eatitleil  to 
ayail  himself  of  its  provisions.    Ibid, 

1 13.  Where  a  nsoriobs  security  is  giten  ta 
part  for  a  pn-^xiaHng  vaHd  debi^  such  debt  ii 
not  deatroyed  by  the  illegal  security.  But  s)- 
thou^  a  usurious  contract  contains  a  good 
consideration  Sn  fact,  as  where  money  ti  acco- 
ally  lent  and  receiyed  by  the  borrower,  yet  tk 
security  being  absolutely  yoid,  no  action  can  be 
maintained  upon  jt ;  nor  is  it  eyidence  of  in* 
debtedness,  upon  the  strength  t>f  which  the  hw 
will  imply  ft  promise  on  the  psrt  of  the  hat- 
rower  to  psy  the  amount  actually  received  bj 
him.    Hammand  y.  Hopping^  13  Wend.  505. 

1 13.  If,  howeyer,  the  contract  be  raiitaallj 
abandoned,  and  the  securities  are  cancelled  or 
destroyed,  so  that  they  can  never  be  made  the 
foundation  of  an  action,  and  the  bonrower  nAu' 
qaenih  promian  to  pay  ilu  amoutU  aduaRv  rt- 
eeivedoj  him,  such  promise  Is  legal  and  biming. 
Ibid, 

114.  Where  there  is  a  usurkras  sgreeoeot 
upon  the  loan  of  money,  it  is  immaterial 
whether  the  unlawful  excess  be  adually  peii 
or  only  promued  to  be  patdi  in  either  ease  the 
contract  is  yoid.    Ibid, 

116.  Where  the  pleadings  giye  notice  tot 
party  to  be  prepared  to  produce  a  particnlar  in- 
strument at  the  trial,  formal  notice  is  not  neca* 
sary.    Ibid, 


INTERPLEADEIL. 

1.  On  a  bill  of  interpFeader,  a  decree  that  it 
is  properly  filed  is  th^  only  decree  which  die 
complainant  is  interested  in  obtaining.  J^ 
9on  y,  3tank$  d  al,   1  Cow.  691. 

9.  It  is  a  final  decree  within  the  meavingof 
the  statute,  (1  R.  L.  134,  s.  9.)  knd  the  ^ 
may  sppeal  after  fifteen  days.    Ibid, 

'  3.  Where  it  goes  on  to  order  a  refereoee  to  t 
master,  by  consent  of  the  parties,  upon  princi- 
ples calculated  to  adjust  the  rights  of.^ 
called  upon  to  interplead,  it  will  oe  coasideivd 
a  substitute  for  the  ordinary  proceeding  by  a^ 

tual  interpleader.    Ibid, 

4.  AnappealfVom  the  final  decree  neeeaaarOy 

opens  for  consideration  all  prior  orders  or  de 
crees  any  way  connected  with  the  final  decree. 
Ibid; 

5.  Thus  an  appeal  froth  a  decree  upon  ei« 
eeptions  to  a  master's  report,  relative  to  the 
riffhts  of  the  parties  called  upon  to  interplead, 
which  report  was  made  under  an  order  of  refe^ 
enoe  by  consent,  or  an  appeal  from  t  deeree 
allowing  costs  to  the  complainant,  invotvea  id 
inquiry  into  the  decree^  that  the  bill  of  intt^ 
pleader  was  properly  filed.    Ibid, 
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6.  And  oomequently  admitting  the  decree 
that  the  bill  was  properly  filed  to  be  an  interlo- 
cutory decree*  an  appeal  from  the  decree,  lelat- 
ing  either  to  the  exceptions  or  costs,  brings  up 
the  decree  that  the  bill  was  properly  filea. 
Ilnd. 

7.  The  nature  and  object  of  a  bill  of  inter- 
pleader  considered.    IlneL 

8.  It  lies  where  two  or  more  persons  claim 
the  same  debt  or  dutV  of  the  complainant,  by 
separate  interests.    IbitL 

9.  The  complainant  should  have  no  beneficial 
interest  in  the  thing  claimed.    Ibid* 

10.  And  it  must  sppear  that  he  cannot  de- 
termine- the  right  without  hazard  to  himself. 
Ibid. 

11.  The  complainant  must  make  affidavit 
that  he  does  not  collude  with  either  claimant. 
Ibid. 

12.  And  bring  the  money  or  thing  claimed 
into  Conrt..  IbuL 

13.  The  amount  or  origin  of  the  fund  claim- 
ed, iiC;  is  not  the  object  of  inquiry  as  against 
Che  complainant,  except  in  reference  to  fraud  or 
Elusion  on  bis  part.    Ibid* 

14.  These  rules  applied  to  the  particular  case. 
Ibid. 

15.  But  the  amount  and  origin  of  the  fond 
must  be  material,  as  between  those  called  upon 
to  interplead.    Ibid. 

16.  Where  one  having  funds  accepts  a  bill 
of  exchange  drawn  by  A.  in  favour  or  B.,  and 
C.  claims  the  same  funds,  a  bill  of  interpleader 
vill  not  lie  against  B.  and  C,  because  the  ac- 
ceptor is  bound  to  pay  at  all  events.    Ibid. 

17.  But  an  order  drawn  by  A.  in  favour  of 
'  B.  upon  anotbpr,  for  A.*s  goods  or  the  proceeds 

of  his  goods,  in  the  hands  of  tlie  drawee,  is  not 
a  bill  of  exchange,  or  equivalent  to  a  bill  of  ex- 
change.   Ibid. 

18.  And  if  accepted  by  the  drawee  for  a 
6tated  sum,  he  having  no  goods  or  proceeds  of 
the  goods  of  the  drawee  in  his  hanos,  he  iB  not 
bound  by  his  acceptance.    Ibid.. 

19.  For  it  is  without  consideration.    Ibid. 
80.  So,  if  he  accept  for  a  sum  beyond  the 

goods  or  proceeds  thereof,  there  is  a  want  of 
.consideration  for  the  excess.    Ibid. 

dl.  And  if  A.  afterwards  draw  another  order 
in  Civour  of  C,  forall  A.'s  funds  in  the  hands 
of  the  drawee,  and. both  B.  and  G.  claim  eertain 
funds  in  the  drawee*s  hands  under  their  respec- 
tive ordera,  as  belonging  to  A.,  and  covered  by 
their  respective  orders,  the  drawee  may  main- 
tain a  bill  of  interpleader  against  the  payees. 
Ibid. 

S9.  And  this,  though  he  may  have  accepted 
the  first  order  for  a  certain  amount.    Ibid. 

23.  For  a  general  acceptance  of  such  an 
order  would  merely  be  evidence  that  the  pro- 
ceeds of  tile  goods,  received  after  the  dale  of 
the  acceptance,  were  received  to  the  use  of  the 
payee.    Ibid. 

34.  If  a  bill  of  interpleader  be  properly  filed, 
the  complainant  is  entitled  to  have  his  costs 
allowed  him  out  of  the  fund  in  Court.    Ibid. 

35.  And  under  special  eiroumstances,  it  is 
right  to  aUow  the  defenda|its  to  have  their  costs 
respectively  to  be  deducted  from  the  same  fund. 
Ibid. 
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ISLANDS. 

1.  The  proprietors  of  islands  separated  by  a 
stream  in  which  the  tide  does  not  ebb  and  fiow 
own  respectively  to  the  centre  of  the  stream, 
unl€»s8  the  language  of  the  grants  under  which 
the  islands  are  held  is  such  as  clearly  and  un- 
equivocallv  to  show  that  the  intent  of  the  par- 
ties was,  that  the  grants  should  not  extend  be- 
yond the  water's  edge;  but  where  the  stream 
IS  navigable  either  for  boats  or  rafts,  the  public 
have  a  right  to  use  it  for  these  purposes,  and 
the  rights  of  the  adjoining  proprietors  are  subject 
to  the  public  easement.  Tne  People  v.  Canal 
JppraiserMf  13  Wend.  355. 

3.  tf,  in  the  improvement  by  the  state  of  a 
navigable  river  by  the  erection  of  a  dam,  a 
waterfall  in  a  tributary  stream,  not  navigable, 
is  overflowed  and  destroyed,  be  is  entitled  to 
compensation  for /he  injury  sustained.    Ibid. 


JEFFERSON  COUNTY  BANK. 

1.  Upon  the  general  issue,  or  fttf//te/ corporation, 
pleaded  in  an  action  by  the  Jefferson  County 
Bank,  incorporated  by  the  statute,  (sees.  39,  ch. 
23 1 .)  it  is  not  sufficient  for  the  hank  merely  to  pro- 
duce the  act  of  incorporation;  but  certain  steps 
were  required  bv  the  statute  to  be  taken  before  the 
corporation  had  existence ;  e.  g,  opening  books, 
subscription  and  distribution  of  stock,  the  choice 
of  directors,  and  by  them  a  president  and  cash* 
ier,  tic^  Yet  producing  the  books,  showing 
the  election  of  officers,  and  the  affidavit  re- 
quired by  the  first  section  of  that  act,  are  prima 
fade  sufficient  to  prove  that  all  the  previous 
stms  required  by  the  'statute  were  taken. 
fVood  V.  Jeffenm  CoutUy  Bankf  9  Cow.  194. 


JOINT  DEBTORS. 

1.  A.  and  B.  give  a  jdnt  and  several  instrument 
of  indemni^  to  C,  who,  being  sued  for  the  act 
indemnified,  gave  notice  of  the  suit  to  A.  Judg- 
ment having  oeen  given  aeainst  C,  he  sued  S. 
f(«  indemnity.  luld^  Uiat  notice  of  the  suit 
against  C.  was  necessary  to  be  given  to  A.  and 
B. ;  but  that  notice  to  one  was  sufficient  to 
diarge  eitiier  or  both  of  them.  BarlkU  v.  Osmp- 
belk  1  Wend.  50. 

3^  Where  one  of  two  parties  makes  a  settle- 
ment of  a  debt  of  the  firm  by  way  of  compro- 
mise, it  is  not  competent  for  the  creditor  to 
authorise,  such  partner  to  keep  the  original 
claim  alive,  and  enforce  it,  by  action  in  the  plain- 
tiff  *s  name,  against  the  other  partner.  Granl  v 
Shutter^  1  Wend.  148. 

3.  The  nonjoinder  of  parties  defendants  can 
be  taken  advantage  of  only  by  plea  in  abate- 
ment.   Le  Pager.  M^Crea,  1  Wend.  164. 

4.  In  an  action  against  joint  debtors,  in 
whioh  the  plaintiff  proceeds  under  the  statute, 
as  if  all  the  defendants  were  brought  into  Court, 
and  takes  judgment  ajj^ainst  all,  an  action  of 
debt  an  that  judgment  lies  against  a  defendant 
not  brought  into  Conrt  Carman  v.  Tbwneend^ 
ffVieai.  806. 
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5.  A  denial  of  joini  KMKty  by  &  defendant 
not  brought  into  uoort  in  the  first  action,  is  a 
good  and  valid  plea  in  an  action  on  the  jadg- 
ment.    Ibid* 

6.  In  a  suit  a^inst  several  j<nfU  dtbton^ 
where  only  one  is  brought  into  Court,  and 
the  plaintiff  proceeds  under  the  statute  as  if  all 
were  brought  in,  and  the  defendant  brodght  in 
succeeds  in  estabUshing  iijftnonai  defence^  e,  g. 
tn/iificy,  although  the  plaintiff 's  cause  of  action 
was  fully  proved,  he  is  not  entitled  to  judgment 
against  the  other  defendants  named  in  the  origi- 
nal process  who  were  not  brought  into  Court. 
Leggett  V.  Bovdj  6  Wend.  500* 

7.  Nor  is  the  plaintiff,  in  such  ease,  entitled 
to  dUeofdiiUie  witkmt  eotf*  as  to  the  defendant 
brought  into  Court,  having  proceeded  to  trial 
with  a  full  knowledge  of  the  defence,  and  put 
the  defendant  to  the  expense  of  proving  his  in- 
fancy.   IbitL 

8.  Where  a  suit  is  commenced  by  declara- 
tion against  Joint  debtors,  and  the  declaration 
is  served  on  only  one  of  the  defendants,  he  may 
confess  judgment,  and  bind  the  joint  properly  of 
all  the  defendants  in  like  manner  as  if  process 
had  been  issued  and  served  on  one  of  the  de- 
fendants.   Pardee  v.  Hayne$,  10  Wend.  630. 

9.  Under  the  statute  against  joint  debton^ 
authorizing  a  nlaintiff  to  proceed  to  Judgment, 
where  all  the  defendants  have  not  been  brought 
in,  judgment  may  be  entered  as  w^U  where  the 
defendant  not  brought  in  is  an  infant  as  where 
he  is  an  aduit  t  and,  consequently,  a  judgment 
thus  entered  against  an  infant  defendant  will 
not  be  revoked  upon  a  writ  of  error,  coram  vo&m, 
although  .such  judgment  was  entered  without 
the  appointment  of  a  guardian  to  the  infhnt. 
Ihion  etal,  v.  DentMon^  11  Wend.  613. 

10.  A  private  agreement  or  understanding 
between  parties  can  in  no  way  vary  the  rights 
of  third  persons  or  the  public,  legally  flowing 
from  the  general  arrangement  under  which  they 
hold  themselves  oat  as  jointly  interested,  and 
by  which  they  participate  in  the  profits  of  the 
concern.    Bottuntk  v.  Champiof^  11  Wend.  671. 


JUDGE. 

1.  Where  the  testimony  is  contradictory,  and 
the  credibility^  of  witnesses  in  question,  it  is  the 
peculiar  province  of  the  jury  to  weigh  and  de- 
termine upon  it.  The  Court  will  not  therefor^ 
interfere  with  their  verdict  on  the  sole  ground 
that  it  is  against  the  weight  of  evidence.  &n^ 
gent  V. ,  5  Cow.  106. 

9.  A  first  judge  of  the  comity,  being  a  coun- 
sellor, &c.  of  the  Supreme  C^urt,  may  take 
acknowledgments  of  deeds,  which  maybe  regis- 
tered in  any  county  in  the  state  without  a 
.certificate  of  the  county  clerk  that  he  is  a  first 
judge.    JaekMon  v.  Chopin,  5  Cow.  465. 

3.  Where  facts  are  not  disputed,  the  law  on 
those  facts  is  to  be  declared  by  the  Court.  But 
where  the  law  and  the  fact  are  so  blended  that 
they  cannot  be  separated,  the  jury  pass  on  both 
under  the  advice  of  the  Court.  JaAtan  v.  Beti^ 
9  Cow.  208. 

4.  A  circuit  judge  has  an  absolute  anthori^ 
ta  hold  circuits  in  any  part  of  the  state.    Cktb 


V.  7%e  Fulton  Sank,  7  Cow.  513.  Eagk Bm&t. 
HoUey,  7  Cow.  514.  8.  P. 
•  5.  Nor  is  it  an  objection  that  ciicoits,  both 
on  the  law  and  equity  side,  are  holden  at  the 
same  time  in  the  same  county.  GuU  v,  /Wtoa 
Bank,  7  Cow.  513. 

6.  S.  P.  Counsel  being  absent  and  soflfering 
an  inquest  against  them,  on  the  groond  that 
they  supposed  the  circuit  irregular,  with  an  af- 
fidavit of  merits,  allowed  as  a  ground  for  seu 
ting  the  inaueet  aside,  on  payment  of  all  eoats. 
Eagle  Bank  v.  Holley,  7  Cow.  514. 

7.  When  there  are  facts  to  be  passed  upon, 
and  the  material  evidence  from  which  a  cooelo- 
sion  is  to  be  drawn  is  not  clear  and  explicit, 
such  evidence  should  be  lef^  to  the  jury.  Ihfdt 
V.  Stone,  9  Cow.  330. 

8.  It  is  not  competent  fot-  a  judge  to  dhecl  a 
verdict  subject  to  the  opinion  of  the  Court,  un- 
less by  consent  of  parties.    Ibid,  - 

9.  A  judge  has  no  authority  to  receive  a  Tf^ 
diet  in  the  absence  of  the  plaintiff,  uulest  with 
his  expre$8  assent.  The  People  v.  I%e  MbywU 
Court  of  Albany,  1  Wend.  36. 

10.  A  circuit  Judge  may  inseit  in  a  easesQeh 
facts  as  he  deems  necessary  to  render  bis  charee 
intelligible:  he  may  state  his  charge  aa  he 
deems  correct;  if  no  charge  was  delivered,  hot 
opinions  expressed  by  him  in  the  hearing  of  the 
jury  in  the  progress  of  Uie  trial,  he  may  with 
propriety  state  such  opinions  in  the  Bettlemeot 
of  the  case.  Wahworth  v.  Wood,  7  Wend.  483. 

11.  A  judge  of  the  county  Courts,  not  being 
a  justice  of  the  peaoe,  cannot  act  as  a  member 
of  a  Conrt  of  Special  Sessions,  except  where  the 
offender  is  brought  before  him  on  the  wamnt 
by  virtue  of  which  he*  is  arrested,  and  reoiiesti 
to  be  tried,  or  omits  to  give  bail.  The  refit 
V.  TVaey,  9  Wend.  965. 

13.  If  in  any  other  case  be  acta  aa  a 
member  of  such  Court,  the  proceedinffa  are 
coram  non  Judiee,  and  a  person  guilty  of  ftlK 
swearing  before  such  tribunal,  thus  illegally 
constituted,  cannot  be  pnnished  as  for  peijoiT* 
Ibid. 

13.  In  an  action  of  tort,  where  a  defendant 
ask»io  put  off  the  trial  of  thecause  forthewaot 
of  a  material  witness,  on  its  being  made  to  ap- 
pear, to  the  satisfaction  of  the  judge,  that  there 
IS  reason  to  apprehend  that  the  defendant  naj 
die  previous  to  the  next  circuit,  the  jodge  » 
warranted  to  impose,  as  a  condition  to  the  pit' 
ting  off  the  trial,  that  the  defendant  sbsll  aupa- 
late  thai  his  death  shall  not  abate  the  aait 
jinuiY.  WebberB,  10  Wend.  576. 

14.  A  judge  of  the  county  Court,  who  at- 
tends at  the  clerk's  office  on  notice  from  the 
clerk  to  witness  the  drawing  of  juries,  ia  eoth 
tled  to  compensation  for  such  attendance,  the 
amount  to  be  fixed  by  the  supervisors  of  the 
county.  T%e  People  v.  Superiimn  of  Jlbopy^ 
19  Wend.  957. 

15.  It  is  discretionary  with  a  cfreuit  judp 
whether  he  will  permit-  new  witnesses  to  w 
examined  afWr  counsel  have  summed  op  the 
cause.     Matthevn  v.  fTAtYney,  19  Wend.  396. 

16.  The  provision  of  the  revised  stalotrt 
which  deprives  a  judge  of  the  power  oX  ^^ 
as  such,  when  he  is  related  to  either  ef  the  pa^ 
ties  by  aflinity  or  eonsanguinity,  does  not  a* 
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tend  to  a  case  where  a  relative  of  the  jad^  ia 
only  a  formal  party  to  the  suit  or  proceedings, 
and  has  no  personal  interest  in  the  subject- 
matter  of  the  litigation,  or  in  the  decision  to  be 
made  therein,  m  the  matter  cfHopptr^  5  Paige, 
489. 


JUDGMENT. 

I.  LUni/ judgnufiU and exeetUiooi, 

II.  Priority  of  judgmenU. 
In.  SaiiffaeHon  of  tp  judgment, 
IV,  Vacating  a  Judgment. 

V.  Arrest  i^  judgment, 
VI.  Judgment  of  another  etate, 

I.  lAen  of  judgment*  and  exeeuiione, 

1.  A  jadgment  for  costs  in  partition  is  within 
the  first  proviso  of  the  first  section  of  the  act 
concerning  judgments  and  executiqnsy  and  is 
a  lien  on  3ie  land  for  ten  years  only.  Laneing 
▼.  Vieeher,  1  Cow.  431. 

3.  Where  a  defendant  in  partition  made  a 
written  agreement  to  sell  his  share  to  R.,  who 
liad  notice  of  tiie  lien,  and  agreed  to  pay  the 
costs;  and  R.  afterwards  assi^ed  the  contract 
to  another  for  a  valuable  consideration  without 
notice  of  the  lien,  no  execution  having  issued 
within  ten  years  after  the  judgment ;  it  wae  held^ 
that  the  assignee  was  a  bona  fide  purchaser,  and 
protected  against  the  judgment,  althoueh  he  did 
not  actually  receive  a  deed  from  the  defendant 
until  after  the  execution  issued.    Jhid, 

3.  A  judgment  is  not  a  lien  on  a  term  for 
years.    Mnr}f  v.  HalUi^  8  Cow,  497. 

4«  Which,  when  sold  on  an  execution,  is  ir- 
redeemable after  one  year.    Ibid, 

5.  A  Jijdgment  creditor  cannot  ledeem  a  term 
for  years.    Ibid, 

6.  A  judgment  created  upon  full  considera- 
tion, though  for  ttie  express  purpose  of  enabling 
the  creditor  to  jedeem,  is  valid.  Snyder  v. 
Warren^  3  Cow.  616. 

7.  A  sale  of  land  upon  a  judgment  and  exe- 
cutions, though  for  only  a  part  of  whfit  is  due 
upon  the  judgment,  with  the  lapse  of  fifteen 
months  from  the  time  of  sale,  and  a  conveyance 
by  the  sheriff,  destroys  the  lien  of  the  judgment, 
even  for  the  balance  remaining  due;  and  tlie 
judgment  creditor  for  the  balance  cannot  there- 
fore redeem  the  land  from  a  purchaser  under  a 
senior  judgment,  within  the  statute.  (Sess.  43, 
eh.  184,  s.  3.)    Ex  parte  Stevene^  4  Cow.  133. 

8.  Such  a  sale  ana  conveyance  also  destroys 
the  lien  of  all. junior  judgment  creditors;  so 
that  they  carniot  redeeiji  ftom  a  purchaser  under 
any  jodigment  older  than  the  one  upon  which 
the  conveyance  is  made.    Ibid, 

9.  Thus,  where  M.  had  judgment,  then  C.| 
and  then  8.,  all  against  F.,  which  bound  his 
land ;  C.  sold  the  land  for  part  of  his  judgment, 
then  M.  sold ;  C.  waited  fifteen  months  from 
his  (C.*s)  sale,  and  took  a  conveyance,  and  then 
within  fifteen  mon^s  from  the  time  of  M.*s 
sale  paid  M.  his  bid,'&c.,  and  claimed  to  redeem 
as  creditor  for  his  rC.*s)  balance ;  and  S.  also  in 
proper  time  paid  M;*s  bid,  kc,^  and  claimed  to 
radaon ;  hM^  that  both  C.'s  lien  for  his  b»> 
Jaaee  and  S/s  lien  by  judgment  were  divested 


by  the  sale  and  conveyance  on  C/s  judgment, 
and  that  neither  could  redeem.    Ibid, 

10.  X  fi,  jfa,  delivered  to  the  sheriff  takes 
preference  ot  an  attachment  levied  before  the 
fif  fa,,  but  after  the  delivery  of  the  fi.  fa,  to 
the  sheriff.    JVelti  t.  Marthali,  4  Cow.  411. 

11.  To  recover  in  ejectment  under  a  purchase 
at.sheriff  *s  sale,  on  a  judgment  against  a  party 
not  in  possession,  the  plaintiff  must  prove  against 
the  one  found  in  possession,  that  the  party 

'against  whom  the  judgment  was  renderea  had 
some  right,  title,  or  mterest  in  the  premises  sold; 
and  it  uhu  held  not  enough  to  show  that  such 
party  held  adversely  for  less  than  twenty  years, 
but  abandoned  the  premises  before  judgment,  to 
which  she  never  returned ;  though  a  few  months 
aft<»  abandoning*  she  conveyed  to  the  defend- 
ant in  the  ejectment,  who  -afterwards  entered 
under  the  conveyance.  Jaekaon,  ex  dem.  Stewart^ 
v..7Vcon,4Cow.  599. 

13.  An  equitable  or  legal  seisin  must  be  shown, 
on  which  a  judgment  can  attach^  and  be  a  lien, 
in  order  to  warrant  a  sale  of  real  estate  under  it. 
Ibid, 

13.  W*here  the  party  against  whom  the  judg- 
ment is  recovered  is  the  actual  possessor,  this 
is  sufficient  of  itself;  for  actual  possession  is 
prima  facie  evidence  of  title ;  and  he  cannot 
show  title  in' another.    Ibid, 

14.  Even  if  the  deed  be  founded  on  natural 
love  and  affection,  it  will  not  be  void  within 
the  13  Eliz.  as  against  creditors,  if  it  be  not 
shown  that  the  grantor  was  indebted  to  such  a 
degree,  tiiat  the  settlement  will  deprive  the 
crMitore  of  an  ample  fund,  for  payment  of  their 
demands.    Ibid, 

15.  And  a  deed  upon  such  a  oonsideration  is 
good  within  the  87  Eliz,,  as  against  a  subsequent 
purehaser.    Ibid, 

16.  But  not  in  either  case,  if  a  fraudulent  use 
be  made  of  it.    Ibid, 

17.  .A  judgment  is  not.  a  lien  upon  a  mere 
equity,  and  such  an  interest  cannot  be  sold  on 
execution.  '  Jaektou  v.  Chiyftin,  5  Cow.  485. 

18.  Thus,  where  R.  conveyed  lands  to  B.,  who 
held  as  R.'s  trustee,  but  under  an  equitable  obli- 
gation to  convey  to  another ;  held^  that  a  judg- 
ment against  R.  was  not  a  lien  on  his  interest, 
and  that  it  cpuld  not  be  sold  on  execution.    Ibid, 

19.  The  issuing  of  an  execution  before  the  ten 
yeare  after  docketing  a  judgment  have  expired, 
and  a  note  under  it  after  the  ten  years,  wul  not 
extend  the  lien  of  the  judgment  as  against  sub- 
sequent judgment  creditors,  &c.  Moe  v.  Swarf ^ 
5  Cow.  094. 

90.  A  levy  on  a  jl  fa,  by  the  deputy  of  a 
sheriff,  is  a  constructive  levy  on  the  same  pro- 
perty of  a  subsequent  fi,  fa,  delivered  to  an- 
other deputy  of  the  same  sheriff.  And  this, 
though  tne  property  firet  levied  upon  be  after- 
virards,  before  the  delivery  of  the  second  exe- 
cytion,  removed  into  another  state,  and  remain 
there  till  after  the  return  day  of  the  second 
execution.  RuaeeU  v.  Gihba^  5  Cow.  390.  See 
also  Mareh  v.  Lawrence^  4  Cow.  461. 

31.  A  fi,  fa,  does  not  become  dormant  or 
fraudulent  as  to  subsequent  executions,  by  the 
mere  indulgence  or  negligence  of  the  sheriff  to 

Jrooeed  and  sell,  without  any -act  of  the  plaintiff. 
bid. 
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99.  A  plaintiff  bidding  on  his  own  exeeation 
is  not  bound  to  pay  the  money.    Ibid. 

93.  But  if  there  be  a  dispute  between  him 
and  other  creditors  as  to  which  execution  the 
money  is  to  apply,  $emble,  the  sheriff  may  refuse 
the  plaintiff's  bid,  or  refuse'  to  deliver  the  pro- 
perty till  the  money  be  paid,  and  proceed  to  sell 
again  if  it  be  not  paid  according  to  the  bid  made. 

94.  But  if  he  sell  and  deliver  the  property  to^ 
the  plaintiff,  he  cannot  maintain  an  action  for 
the  price  bid.    Ibid. 

95.  'Where  a  /E.  fa.  was  levied  in  the  autumn 
on  hides,  which  were  in  the  vats  undergoing 
the  process  of  tanning,  and  could  not  therefore 
be  sold  till  spring  without  great  sacrifice,  and 
the  plainttflfs  therefore  directed  the  officer  to 
delay  a  sale  till  spring;  Af/rf,  that  this  did  not 
render  the  ft.  fa.  dormant  or  fraudulent  as  to 
subsequent  executions.  Power  v.  Fan  Bunn^  7 
Cow.  560. 

96.  One  who  is  in  possession  of  land  under  a 
contract  of  purchase  has  a  leal  estate  4n  the 
land  within  tke  statute,  (1  R.  L.  500.)  which  is 
bound  by  a  judgment  in  a  Court  of  record ;  and 
therefore,  if  he  assigns  his  interest  and  possession 
after  judgment,  though  before  ajiS. /a.  levied,  yet 
the  lien  of  the  judgment  conUnuingi  his  interest 
may  be  sold  upon  the  execution. 

97.  The  docketing^  of  the  Jndgmeht  is  notice 
to  the  purchaser,  as  m  other  cases.  Jadaoh  v. 
Parker^  9  Cow.  73. 

98.  Where  one,  after  a  judgment  is  obtained 
Hffainst  him,  aliens  a  part  of  his  real  estate  on 
which  the  judgment  is  a  lieD«  on  motion  to  the 
Court  in  which  judgment  was  obtained,  or  on 
filing  a  bHl  in  Chancery,  the  judgment  creditor 
willoe  compelled  by  order  or  decree  to  exhaust 
the  estate  remaining  in  the  debtor's  hands,  before 
selling  the  part  souiened.  CJotoea  v.  JDie^'fiMm, 
9  Cow.  403. 

99.  A  judgment  atlaw  is  a  lien  upon  the  in- 
terest of  a  cestui  que  iruti^  and  such  interest  may 
be  sold  by  execution  where  the  eatui  que  uee 
has  the  whole  beneficial  interest,  and  the  trustee 
only  a  naked  and  formal  title.  Jaekaon  v.  BaU' 
tnan^  9  Wend.  570. 

30.  A  person  who  obtains  a  jud^ent  against 
another,  and  sells  the  land  of  his  debtor,  be- 
coming himself  the  purchaser  at  an  amount 
exceeding  the  judgment,.has  no  riffht  to  redeem 
the^  premises  purchased  by  him  from  the  ope- 
ration of  a  sale  anterior  to  that  under  which  he 
purchased ;  the  sale  of  the  land  under  his  exe- 

.cution  having  extinguished  the  lien  of  his 
jud^ent,  he  is  no  longer  a  judgment  creditor 
having  a  lien.  The  People  v.  Eattony  9  Wend. 
997. 

31.  A  judgment  against  administrators  upon 
a  bond  and  warrant  of  attorney,  executed  by 
them,  does  not  bind  the  estate  of  the  intestate, 

•  so  that  it  can  be  taken  upon  an  execution  issued 
thereon :  nor  can  such  judgment  be  pleaded  by 
the  administrators  in  support  of  a  plea  of  plene 
adminiatramt  prmter,  ijre.  Pinneyy.  SdnUnit- 
iratora  ofJohruon^  8  Wend.  500. 

39.  A  judgment  afler  ten  years  from  the  time 
it  is  docketra  ceases  to  bind,  or  be  a  charge  or 
lien  upon  real  estate,  as  against  encumbrances 
subsequent  to  such  judgment  by  mortgage,  jodg- 


ment,  decree,  or  otherwise,  and  that  alihongb 
the  subsequent  encumbrance  be  accepted  with  a 
full  knowledge  of  the  existence  of  the  prior 
judgment,  and  that  it  remains  unpaid.  LiUki* 
Harvey^  9  Wend.  157. 

33.  To  save  the  lien,  not  only  must  tbe  exe- 
cution issue,  but  the  sale  miist  take  place  within 
the  ten  vears,  unless  the  plaiotilr  has  been 
restrained  by  injunction  or  writ  of  error.   IhiL 

34.  The  fact  of  the  execution  being  tested 
within  the  ten  years,  when  not  delivered  to  the 
sheriff  until  after  the  ten  years,  will  not  help 
the  plaintiff.    Ibid. 

35.  A  judgment  on  a  warrant  of  attorney  to 
confess,  &c.,  may  be  entered  after  the  death  of 
the  defendant,  -provided  it  bd  entered  as  of  tbe 
term  in  which  he  dies,  if  the  death  happen  dur- 
ing a  term;  and  if  it  happen  during  a  ?aci- 
tion,  that  it  be  entered  as  of  the  term  immedi- 
ately preceding  the  death.  JNtehoU  v.  CftapMHi 
9  Wend.  459. 

36.  Such  judgment,  howeYer,  does,  not  bind 
the  real  estate  of  the  deceased ;  it  is  merely  t 
debt  having- a  preference,  to  be  paid  in  the  usail 
course  of  administration.    Jbid. 

37.  Nor  can  execution  issue  upon  s&eh  jndf* 
ment,  or  upon  any  other  judgment,  where  the 
defendant  oies  after  judgment  and  before  exe- 
cution, until  one  year  after  the  death  of  the  do* 
fendant.    Ibid, 

n.  Priority  of' judgments. 

38.  Amonff  several  jodgnaents,  that  m  vhidi 
the  record  is  first  filed  takes  preference.  Lemos 
y.  Heirs  of  StaaU^  I  Cow.  592. 

39.  And  tb  determine  this*,  the  Court  will  in- 
quire into  the  fractional  parts  of  a  day.    IbU, 

40.  A  jud^ent  of  more  than  ten  yean, 
standing,  its  hen  ais  to  bona  fide  purchases  asd 
junior  judgmei\ts  having  expired  within  tbe  set 
of  1813  concerning  judgements  and  execatioos, 
(R.  L.  500,  s.  1.)  ranks,  in  effect,  as  a  judgment 
junior  to  later  judgments;  and  may  rweeD 
from  a  sale  under  them  according  to  the  statote. 
(Sess.  43,  ch.  184.)  ExparU  The  Peru  Iron  Oh 
7  Cow.  440. 

41.  It  continues  a  lien  as  to  the  judgment 
debtor  and  his  heirs.    Ibid* 

49.  Under  the  act  (sess.  43,  ch.  184,  s.  %.)  a 
senior  judgment  creditor  may  redeem  from  t 
sale  upon  a  junior  judgment;    Ibid. 

43.  A  levy,  in  virtue  of  an  execution  upon  s 
judgment  obtained  as  a  collateral  security  for 
anottier  judgment,  is  not  a  satisfaction  of  the 
latter.    Ontario  Bank  v.  HaUett^  8  Cow.  193. 

44.  The  priority  to  which  a  judgment  in 
favour  of  the  United  States  is  entitled  does  aot 
extend  to  create  a  prior  lien  on  real  estate;  it 
merely  gives  a  right  of  prior  payment  out  of  the 
general  funds  of  the  debtor  in  &e  hands  of  the 
assignee.    Forsyth  v.  CUstk^  3  Wend.  637. 

in.  Satirfaoiion  cf  a  Judgments 

45.  Bringing  debt  upon  a  judgment,  and  it' 
covering  and  perfecting  a  jud^ent  thereon  ia 
another  Court,  is  no  satisfaction  of  the  fint 
BtumfordY.  Stooker^  I  Cow.  178. 

46.  The  second  judgment' must  be  satisfied 
in  fact,  to  warrant  a  motion  for  enti^  of  satisfae^ 
tioQ  li^ii  the  record  in  the  &bL    Ibid, 
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47.  Wheie  tf  judgment  is  set  off  on  trial,  and 
allowed  against  a  stili  larger  claim,  and  judg- 
ment is  entered  in  the  second  action,  the  judg- 
ment so  set  off  is  satisfied,  and  the  Court  wul 
discliarge  a  party  imprisoned  thereon,  and  order 
the  entry  of  satisfaction;  hut  thia  cannot  be 
done  where  a  case  is  made,  and  a  motion  for 
new  trial  is  pending  in  the  second-  cause. 
Schroeppel  t.  Jewell^  I  Cow.  208. 

48.  A  levy  on  personal  property  sufficient  to 
satisfy  ^JL/a.  is  an -extinguishment  of  the 
judgment  on  which  it  issued.  Ex  parte  LaW' 
rtnct^  4  Cow.  417. 

49.  The  judgment,  therefore,  ceases  to  be  a 
lien  on  real  estate,  and  the  judgment  creiiit<Nr 
has  no  right,  as  such,  to  redeem  under  the  act. 
(Sess.  43,  ch.  184,  s.  3.)    Ibid. 

50.  A  levT  on  sufficient  personal  property  to 
eatisfy  a  jua^ent^  though  the  execution  be  re- 
turned unsatisfied  by  the  direction  of  the  plain«i 
tiff,  or  the  assigneeof  the  iudnnent,  extinguishes 
the  judgment;  and  a  sale  of  land  under  a  sub- 
sequent execjution  thereon  is  void,  especiallv 
if  the  purchaser,  at  the  sale  be  not  a  wma  fide 
purchaser.    Jackson  t.  Bowen^  7  Cow«  13. 

51.  Althougrb  a  levy  under  an  execution  on 
property  sufficient  to  satisfy  the  same  is  ordi- 
narily a  satisfaction  of  the  judgment,  yet  it  is 
not  so  when  the  property  is  fraudulently  with- 
drawn, by  the  defendant^  from  the  possession  of 
theofficer.  Mckluttatry'Hfukin^  11  Wend.125. 

TV.  Vacating  a  judgmefd. 

53.'  A  judgment  of  niore  than  five  years*  stand* 
ing  cannot  be  vacated  by  the  plaintiff.  Bar' 
he^dl  ads.  Adams^  1  Wend.*  101. 

,531  Technical  nicety  or  legal  precision  is 
not  required  in  the  pleadings  before  justices ; 
but  it  will  be  sufficient,  if  there  appear  a  good 
ground  of  action  within  the  justice's  jurisdic- 
tion, and  that  the  merits  of  the  cause  have  been 
tried.    So,  where  it  clearly  appears  that  the 

flaintiff  had  no  ri^ht  to  recoyer,  the  Supreme 
*ourt  will  set  aside  a  judgment,  though  ren- 
dered on  a  verdict  of  a  jury.  Siuari  t.  C/we,  1 
Wend.  438. 

64.  After  a  lapse  of  ten  years,  a  judgment 
will  not  be  set  aside  for  irregularity,  or  on  the 
merits,  where  the  defendant  was  duly  arrested, 
and  there  is  no  complaint  of  frand  or  eircum*- 
vention.    Soulden  et  ai,  y.  Coak^  4  Wend.  217. 

55.  In  a  suit  by  an  executor,  where  the 
declaration  contained  a  count  on  a  promissoiy 
note  given  to  the  testator,  and  also  the  common 
nioney  counts,  stating  the  indebtedness  to  the 
plaintiff  in  his  own  nj^ht,  and  a  general  verdict 
was  found  for  the  defendant,  who  entered  judg- 
ment for  costs  without  previously  applying  for 
leave  to  do  so,  the  judgment  vraa  set  asi(to  as 
irregular.    Fahner  v.  Palmer,  5  Wend.  91. 

56.  Where  a  party  apees  to  accept  a  me- 
eific  article  of  property  m  payment  or  a  juuff- 
roent,  and  it  is  aeliverred  and  accepted,  such 
acceptance  is  an  ampropriaHon  in  satisfaction,  in 
J  udgment  of  law.  Brown  v.  Feeter,  7  Wend.  30  i  • 

57*  The  fact  of  a  party's  receivinff  the  «tir^ 
jilu9  of  the  avails  of  his  property,  solo  under  an 
execution  iUeeally  tMueo,  does  not  deprive  him 
of  his  right  of  action  for  the  dnlawful  suing  out 
of  the  process.    Ibid. 


58.  The  Court  will  not  entertain  a  motion  to 
set  aside  a  judgment  on  the  objection  of  fraud, 
where  it  appears  that  the  same  matter  is  pend- 
ing in  Chancery.  McLaren  v.  McLaren,  6 
Wend.  537. 

59.  A  judgment  entered  on  a  cognovit  given 
by  an  attorney  of  this  Court,  as  the  attorney 
of  two  parties,  when  in  fact  he  was  employed 
by  only  one  of  them,  on  whom  a  declaration 
had  been  served,  the  other  being  wholly  igno- 
rant of  the  commencement  of  the  suit,  will  not 
be  set  aside  as'  unduly  entered,  where  all  fraud 
and  collusion  between  the  parties  is  denied,  and 
there  is  no  allegation  that  the  attorney  giving 
the  cognovit  is  irresponsible.  Qruzebrook  v. 
M'0reedie,9  Wend.  437. 

€0.  The  Court  will,  however,  in  such  case, 
stay  the  proceedings  en  the  judgment,  and  per- 
mit  the  party  complaining  to  put  in  a  plea,  and 
contest  the  validity  of  the  demands  of  the  plain-  * 
tiff.    Ibid. 

61.  Where  such  judgment  was  confessed,  in 
violation  of  an  injunction  of  the  Court  of  Chan- 
eery  this  Court  refused- to  set  it  aside  on  that 
ground,  leaving  it  to  that  Court  to  vindicate  ittf 
own  authority.     Ibid. 

63.  An  attaching  'creditor,  under  the  absent 
debtor  act,  until  Uie  appointment  of  trustees, 
cannot  move  to  set  aside  a  bidgment  alleged  to 
have  been  fraudulently  confessed  by  the  debtor. 
Ibrt  y.  /br/,  9  Wend.  443. 

63.  A  judgment  in  the  Common  Pleas,  by 
confessionon  bond  and  warrantof  attorney,  where 
the  condition  of  the  bond  exceeds  $500,  is  not 
valid,  if  the  coats  be  taxed  and  record  signed 
by  a  judge  of  the  county,  not  beinff  the  first 
judge,  or  of  the  degree  of  co«insel  in  the  Su- 
preme Court.    Butler  V*  Lewis,  10  Wend.  541. 

64.  Such  judgment  will  be  set  aside  on  the 
application  of  a  junior  judgment  creditor,  and 
an  amendment  will  not  be  ulowed  by  the  sign- 
ing of  a  record  nunc  pro  tunc  by  a  proper  offi- 
cer.   Ibid, 

65.  A  judgment  in  the  Common  Pleas,  by 
confession  on  bond  and  warrant  of  attorney, 
where  the  oondition  of  the  bond  exceeds  $500, 
is  not  valid,  if  the  costs  be  taxed  and  record 
signed  by  a  Common  Pleas  judee,  not  being  the 
first  judg^  of  the  counW,  or  of  ^e  degree  of 
counsel  m  the  Supreme  Court.  Judges  cfLewiw 
Common  Fleas  y.  The  Feople,  15  Wend.  110. 

v.  Arrest  cf  judgment, 

66.  Where  the  defect  or  objection  appears 
upon  the  face  of  the  declaration,  the  remedy  is 
by  motion  in  arrest ;  not  for  a  new  trial,  even 
though,  upon  a  motion  for  a  nonsuit  at  the  circuit, 

the  judge  reserved  the  point.    Sargent  v. » 

5  Cow.  106. 

67.  A  motion  in  arrest  of  judgment  must  be 
noticed  for  some  day  within  the  first  four  days 
of  the  term  next  after  the  trial.  If  noticed  for 
a  day  after  that,  it  comes  too  late,  and  cannot 
be  heard.    Norris  v.  Durham,  9  Cow.  151. 

68.  A  motion  in  arrest  was  made  on  the 
^nnd,  that  the  fourth  count  of  the  declaration 
in  assumpsit  was  defective  in  not  stating  any 
promise,  which  was  true  as  to  the  copy  of  the 
declaration  served;  but  the  draft  of  the  declara- 
tion and  the  nisi  prius  reeord  contained  that 
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clause.  The  motion  was  denied,  m  coming 
too  late ;  but  the  Court  said,  if  in  season  they 
would  have  allowed  an  amendment.    Ihid. 

69.  Where  one  of  tlie  seveml  counts  is  bad, 
and  the  yerdict  eeneral,  judsment  will  be  ar- 
lested,  unless  it  be  amendable  by  the  judge's 
notes,  so  as  to  apply  the  verdict  to  the  good  eounts. 
This  may  be  done  on  hearing  the  motion.  Ibid* 

70.  A  judgment  in  a  criminal  case  cannot  be 
arrested  for  a  variance  between  the  indictment 
and  the  proof.  The  Peapk  ▼.  Qwmdaga  Gene' 
ral  SeuioM,  1  Wend.  896. 

71.  A  judgment  in  an  action  of  slander,  for 
charging  the  plaintiff  with  altering  a  note,  wiU 
not  be  arrested  because  the  plaintiff  avers  in 
his  declaration  that  the  note  charged  to  be 
altered  is  a  true  note ;  such  avermoit  being 
eouivalent  to  the  ordinary  averment  of  innocence 
or  the  crime  imputed.  JSormon  v.  Carrington, 
8  Wend.  488. 

72.  Where  there  are  several  breaches,  some 

good  and  some  bad,  and  the  evidence  given  on 
le  trial  is  applicable  to  the  good  breaches,  the 
judgment  will  not  be  arrested  JBiekert  v.  Sn^ 
der,  9  Wend.  416. 

73.  A  judgment  will  not  be  arrested  after  the 
verdict  in  an  action  of  slander  on  a  charge  of 
false  swearingr  where  the  words  charging  false 
swearing  relate  to  a  trial  in  a  Justice's  Court 
in  a  civil  cause,  in  which  an  oath  was  adminis- 
tered to  the  party  complaining  of  the  slander, 
for  want  of  an  averment  in  the  declaration  that  the 
justice  had  jurisdiction  of  the  suit,  and  that  the 
evidence  was  given  upon  a  point  material ;  thus 
U  wv  heldt  where  the  words  were,  "I  cannot 
enjoy  myself  in  a  meeting  (t.  e.  a  religious 
meeting)  with  Sherwood,  for  he  has  sworn 
false,  and  I  can  prove  it,  and  if  you  (addreasiqg 
the  bystanders)  do  not  believe  it,  you  can  go  to 
Esquire  Bassett's  and  see  it,  in  a  suit  between 
A.  B.  plaintiff,  and  C.  D.  defendant."  Sherwood 
v.CAoce,  11  Wend.  38. 

74.  After  verdict,  on  a  motion  in  arrest,  the 
Court  will  intend  Uiat  evenr  UA^rial  fact  al- 
leged in  the  declaration,  or  fairly  inferrible  from 
what  is  alleged,  was  proved  on  the  trial ;  but  if 
the  plaintiff  totally  omits  to  state  a  good  title 
or  cause  of  action,  even  by  implicatbn,  there  is 
no  room  for  intendment  or  presumption,  j^d- 
dington  v.  JUen^  11  Wend.  374. 

VII.  Judgment  of  another  state, 

75.  The  judgment  of  a  Court  of  general  juris- 
diction in  any  state  in  the  union  is  equally 
conclusive  upon  the  parties  in  all  other  states 
as  in  the  state  in  whicn  it  was  rendered ;  unless 
it  appear  by  the  record  that  the  defendant  was 
not  served  with  process,  and  did  not  appear  in 
person  or  by  attorney.  Shumumy  v.  Stilhnan^  6 
Wend.  447. 

76.  If  the  record  sets  forth  that  the  defend- 
ant did  appear  by  attorney,  the  defendant  is  at 
liberty  to  disprove  the  fsct ;  but  if  he  does  not 
disprove  it,  the  record  is  conclusive.    Ibid,^ 
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1.  A  maiority  of  judges  to  decide.     Exparie 
"'feri^  7  Cow.  6S6,  and  note  («). 


I.  Our  Courts  may  take  cognisance  of  torts 
committed  on  the  high  seas  on  board  a  foreigB 
vessel,  when  both  parties  are  foreigners.  Jb£i- 
8on  V.  Daiion^^l  Cow.  543. 

9.  But  on  principles  of  comity,  lus  well 
as  to  prevent  the  frequent  and-  serious  injuries 
that  would  result  from  doing  this  in  all  cases 
indiscriminately,  they  have  exercised  a  sound 
discretion  in  entertaining  jurisdiction  of  not 
according  to  circumstances.    Iltid, 

3.-  Accordingly  the  great  inconveniences  which 
would  arise  from  it  have  induced  them  to  de^ 
cline  intc^erence  in  ordinary  cases,  and  leave 
the  parties  to  seek  redress  in  the  Courts  of  thek 
own  country.    Ibid. 

4.  But  where  a  seaman  is  legally  discharged 
from  the  vessel  in  this  country,  he  may  main- 
tain an  action  in  our  Courts  for  a  tcrt  committed 
by  the  master  on  the  high  seas  while  the  rela- 
tion of  master  and  seaman  existed.    Ibid, 

5.  B,  g,  for  an  assaolt  and  battery.    Ibid. 

6.  But  where  a  seaman  at  one  of  our  ports 
quits  the  ship  by  the  express  permission  of  the 
master,  who  declares  to  him  that  he  is  dis- 
charged, and  docs  not  belong  to  the  ship,  tbon^ 
both  are  foreigners,  and  employed  in  the  ship 
of  a  foreign  nation,  this  forms  an  exception  to 
the  general  rule ;  and  the  seaman  may  sue  the 
master  in  our  Courts  for  a  tort  previously  com- 
mitted while  the  relation  of  master  and  sea- 
man existed ;  though  the  voyage  specified  in 
the  shipping  articles  be  not  endc^.    Ibid, 

7.  To  give  a  justice  jurisdiction  of  a  canss 
upon  attachment,  proof  must  be  made  that  the 
defendant  is  concealed,  or  has  departed,  &c. 
And  if  the  attachment  issue  without  snch  proof, 
and  be  executed,  the  whole  nroeeeding  being 
void,  the  justice  and  the  plaintiff  are  trespassers. 
Adkim  v.  Brewer^  3  Cow.  806. 

8.  So  come  oemble^  if  security  by  bond  be  not 
given,  or  mere  blank  bonds  executed  by  the 
surety.    Ibid, 

9.  In  trespass  against  a  justice  for  issuing 
attachments  and  executions/ &c.  which  were 
void,  it  appeared  that  the  constable  who  levied 
^d  sold  under  these  had  several  other  execu- 
tions older  than  the  void  enes,  upon  which  be 
levied  and  sold  at  the  same  time,  and  the  sale 
was  under  all  ^e  executions  indiscriminately ; 
but'  the  void  executions  as  well  as  -the  others 
were  satisfied  by  the  sale,  and  the  money  paid 
to  the  plaintiff;  held,  that  tresnass  lay  against 
the  justice  and  the  party.    Ibid, 

10.  Where  the  justice  wants  jurisdiction,  he 
is  liable  as  a  trespasser ;  otherwise,  where  he 
has  juri8dicti«>n,  and  errs  in  the  exercise  of  it. 
Ibid.        ' 

11.  In  trespass  against  an  officer  for  issuing 
process,  by  virtue  of  which  the  plaintiff^ 
goods  are  taken,  to  Justify  the  taking,  the  officn 
must  show  affirmatively  on  his  part  that  be 
had  jurisdiction ;  especially  where,  from  the 
plaintiff  *s  proof,  there  is  reason  to  presume  that 
the  proper  steps  were  not  taken  to  confer  juris- 
diction.   /frtdL 

13.  An  objection  to  fte  jurisdiction  on  ths 
ground  that  a  perfect  remeqy  existed  si  law, 
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should  be  nised  by  demurrer  to  the  bill,  or 
insisted  on  by  the  defendant  in  his  answer.  It 
is  too  late  to  make  the  objection  at  the  hearing; 
unless  the  Court  be  wholly  incompetent  to 
afford  the  relief  sought  by  the  bill,  iiawky  t. 
Cramer^  in  the  fourth  circuit  in  equity,  4  Cow. 
717. 

13.  Where  Courts  of  equity  once  had  juris- 
diction of  a  case,  they  still  retain  it,  thougrh  the 
original  ground  of  jurisdiction,  the  iuabtlility 
of  the  plaintiff  to  recover  at  law^  no  longer 
exists.    Jhid, 

14.  Courts  of  equity  have  concurrent  juris- 
diction with  Courts  of  law  in  all  matters  of 
account.    Ibidm 

15.  Where  a  Court  of  equity  has  gained  juris- 
diction of  a  cause  for  one  purpose,  it  may  retain 
it  generally,    tlnd, 

16.  The  principle  tiiat  a  record  cannot  be  im- 
peached by  pleaoing  is  not  applicable  where 
there  is  want  of  jurisdietion.  Latham  v.  Ed' 
garUm^  9  bow.  837. 

17.  The  want  of  jurisdiction  makes  a  i^ord 
utterly  Toid,  and  unavailable  for  any  purpose. 
JM. 

18.  The  want  of  jurisdiction  is  a  matter  that 
may  always  be  set  up  against  a  judgment  when 
to  be  enforced,  or  where  any  benefit  is  claimed 
under  it.    Ibid. 
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I.  ChftUingeto  ike  jury* 
II.  How  the  jury  are  to  he  made  up^  and  deUver 

their  verditt. 
ni.  IrreguJariiies  and  misdemeanours  ofihehiry 

for  tvkieh  their  verdict  will  he  impeached, 
IV.  Dtseharging  the  jury. 

y.  Struck  jury, 
VI,  Foreign  jury. 

h  Challenge  to  the  jury. 

I.  Challenges  when  made  to  the  array^  polls^ 
prapler  ojffeetum^  propter  d^eeium^  propter  deUe- 
ium^  when  and  how  made,  fcmn  of  entry  on 
record,  how  tried.  Pringle  y.  Huse^  1  Cow. 
433  ;  note  (t),  436. 

3.  On  tpe  trial  of  a  juror  upon  a  challenge 
by  the  plaintiff,  for  having  expressed  an  opinion 
in  favour  of  the  defendant,  the  juror  challenged 
may.  be  ealled  as  a  witaess  by  the  defendant. 

3.  Where  it  appears  probable  that  the  plain- 
tiff c^moC  have  a  trial  by  an  impartial  jury,  he 
may  refuse  going  to  trial,  and  will  not  for  that 
cause  be  nonsuits.'    Ibid. 

4.  Thus^  if  in  the  course  of  drawing  a  jur^  at 
the  circuit,  he  discover  that  the  box,  having 
been  left  open  by  tlve  clerk,  the  ballots  therein 
have  l>een  arranged  with  apparent  design  of 
procuring  a  fsTourable  jury,  with  other  suspi- 
cious cirenmstances,  he  may  withdraw  his  re- 
cord* and  on  motion  for  judgment,  as  in  case  of 
nonsmt,  will  be  excused  from  paying  costs. 
JiAd. 

5*  A  challenge  of  a  juror  for  having  given 


an  opinion  is  a  principal  one,  and  should  bo 
tried  by  the  Court.    Ibid. 

6.  It  is,  in  general,  highly  improper  for  ju- 
rors, after  they  are  summoned,  to  express 
opinions  in  causes  which  may  come  before 
them.    Ibid. 

7.  It  is  improper  for  the  clerk  of  the  circuit 
to  leave  the  ballots  unrolled  in  an  open  box,  or 
to  draw  them  in  this  situation.    Ibid. 

8.  In  debt  against  the  tolNgatherer  of  a  turn- 
pike company,  for  the  penalty  imposed  by  the 
sixteenth  section  of  the  act  relative  to  turnpike 
companies,  (I  R.  h.  276.)  for  shutting  the 
gate,  and  taking  or  demanding  toll,  after  the 
commissioners  of  inspection  have  ordered  it  to 
be  opened ;  it  is  not  a  principal  cause  of  chal- 
lenge to  a  juror,  that  he  is  a  stockholder  of  the 
company.     WilUams  v.  Smithy  6  Cow.  166. 

9.  The  company  are  not  accountable  in  any 
event  on  account  of  the  recovery ;  though  other- 
wise as  to  a  recovery  upon  the  ninth  section. 
Ibid. 

10.  A  challenge  of  a  juror  for  principal  cause 
becomes  part  of  the  record,  and  may  be  received 
on  error.   The  People  v.  Vermilyea^  7  Cow.  108. 

11.  A  challenge  because  the  juror  has  ex- 
pressed mn  opinion  is  a  challenge  for  principal 
cause,  and  need  not  be  accompanied  with  {per- 
sonal ill-will  to  render  it  valid.    Ibid. 

13.  Where  i(iich  a  challenge  is  made  and  de- 
cided upon  by  the  Court,  who  pronounce  it 
insufficient ;  this  is  equivalent  to  a  decision  on 
demurrer  and  joinder,  and  should  be  so  entered 
by  the  clerk  on  the  record.    Ibid. 

13.  If  it  be  not  entered  in  that  form,  yet  on 
certiorari,  if  the  particular  facts  appear  upon  |he 
return,  the  Court  will  treat  it  as  a  decision  on 
a  regular  issue  in  law,  and  set  it  aside  as  erro- 
neous.   Ibid. 

14.  The  juror  himself  may  be  questioned  on 
oath  touching  his  opinion.    Ibid. 

15.  Mere  matter  of  evidence  against  a  juror, 
on  a  challenge  to  the  favour,  is  no  cause  for 
setting  aside  a  verdict,  unless  it  appear  that  he 
was  in  fact  influenced  in  his  verdict  by  the 
cause* alleged.     Cain  v.  Ingham,  7  Cow.  478. 

16.  That  a  juror's  father  had  married  the 
defendant's  brother's  widow,  the  father  being 
dead  at  the  time  of  the  trial,  is  no  ground  for 
principal  challenge  by  the  plaintiff.    Ibid. 

17.  Where  affinity  is  the  cause  of  principal 
challenge,  see  note  at  the  end  of  this  case. 
Ibid. 

18.  A  challenge  for  principal  cause  may  be 
demurred  to,  or  issue  may  be  taken  upon  it. 
£Sr  parte  Vermilyea,  cor.  tVoodwarih,  J.,  vaca- 
tion, 6  Cow.  555. 

19.  When  the  facts  are  admitted  and  referred 
to  the  CoQTt,  this  is,  in  substance,  a  demurrer, 
and  should  be  entered  on  the  resord  as  such. 
Ibid. 

20*.  If  a  juror  have  expressed  an  opinion 
against  the  partv,  though  from  his  knowledge 
of  the  cause,  and  not  from  any  favour  or  ill-will, 
yet  this  is  a  principal  cause  for  challenge. 
Ibid. 

91.  So,  it  sums,  if  his  opinion  be  grounded 
on  the  information  of  those  who  are  acquainted 
with  the  facts.  Otherwisst  where  this  opinion 
is  grounded  on  mere  nimour.    Ibid. 
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33.  It  is  not  a  gpod  ground  of  principal  chal- 
lenge, at  the  circuit,  that  the  circuit  clerk  is  at- 
torney for  one  of  tfa»  parties,  and  was  so  at  the 
time  of  drawing,  making,  and  arraying  the  pa- 
nel.    Wakeman  t.  ^ftrague^  7  Cow.  720. 

23.  A  challenge  to  the  array  will  not  be  al- 
lowed on  the  ffround  that,  in  the  selection  of 
grand  jurors,  all  persons  belonging  to  a  particu- 
lar fraternity  or  ajBsociaiion  were  excluded,  if 
those  who  are  returned  aie  unexoqitionable,  and 
possess  the  qualifications  required  by  atatute. 
TJU  People  ▼.  Jetvett,  3  Wend.  314. 

34.  It  is*  good  cause  of  exception  to  \  fgnnd 
jaror,  that  he  has  formed  and  expressed  an 
opinion  as  to  the  guilt  of  a  party  whose  case 
will  probably  be  presented  to  the  consideration 
of  the  grand  inquest;  so,  also,  a  grand  juror^s 
haying  evinced  feelings  of  hostility  towards 
such  party  is  good  cause  of  exception;  but 
those  exceptions  must  be  taken  betore'the  in- 
dictment is  found,  and  will  not  afterwards  be 
heard.    Jbid, 

35.  A  juror  who  has  formed  an  opinion  of  the 
guilt  of  tlie  accused  is  not  comp^nt  to  serve, 
althoujfh  he  declares  tiiat  if  tha  circumstances 
on  which  his  opinion  is  founded  ai«  not  sup- 
ported by  proof,  his  opinion  of  the  guilt  of  the 
accused  will  be  removed.  Feople  v.  Mather^  4 
Wend.  339. 

36.  Where  the  facts  on  which  a  challenge 
rests  are  disputed,  the  proper  course  is  to  suo- 
mit  the  question  to  triors ;  but  if  neither  of  the 
parties  ask  for  triors,  and  submit  their  evidence 
to  the  judge,  they  cannot  afterwards  object  to 
his  competence  to  decide  that  issue.  Although 
the  determination  pf  the  judge  should  be  a^nst 
the  weight  of  evidence,  a  new  trial  will  not  be 
granted  for  that  cause  when  the  defendant  is  ac- 
quitted, in  analogy  to  the  principle  that  if,  on 
tne  main  auestfon  in  a  cnminal  casQ,  the  de- 
fendant is  round  not  guilty,  there  cannot  be  a 
new  trial.    Ibid, 

37.  Where  an  accused  party  wuved  his  right 
to  object  to  a  juror,  against  whom,  good  cause 
of  challenge  existed  on  his  part ;  t7  woe  hM, 
that  the  public  prosecutor  could  not  insbt  upon 
haviuff  the  juror  excluded  under  an  agreement 
that  Si  should  be  considered  as  challenged  by 
both  parties.    Ibid* 

38."  It  is  no  cause  of  challenge  of  an  array 
of  jurors,  that  two  sets  of  jurors  are  drawn  at 
the  same  time  from  the  jury  box,  for  two  Courts, 
if  they  are  k^pt  entirely  separate,  and  a  distinct 
panel  of  each  is  given  to  tne  sheriff.  Crane  v. 
Dygertt  4  Wend.  675. 

39.  Nor  is  it  cause  of  challenge  that  the 
jurors  are  drawn  more  than  fourteen  days  before 
the  sitting:  of  the  Court  at  which  they  are  to 
serve,    ibid, 

30.  It  is  no  cause  of  challenee  to  a  juror  that 
he  is  a  freemason,  where  one  of  the  parties  to  a 
suit  at  law  is  a  freemason  and  the  other  not. 
Purpk  V.  Horton^  13  Wend.  9. 

II.  How  the  Jury  qre  to}^  made  upf  and  deliver 

their  verditt. 

31.  The  Inry  may  be  polled  at  any  time  be- 
fore the  verdict  is  recorded,  at  the  instance  of 
either  party,  whether  it  be  a  sealed  or  t>ral^  ver- 
dicu    /bx  rmSmiih^  3  Oow.  33. 


33.  After  a  juror  has  been  sworn  in  ehief 
and  taken  his  seat,  if  it  be  discovered  that  he  is 
incompetent  to  serve,  he  may,  in  the  exercise  of 
a  sound  discretion,  be  set  aside  by  the  Court  at 
anytime  before  evidence  is  given;  and  this 
may  be  done  even  in  a  capital  ease,  and  as  well 
for  cause  existing  b^ote  as  after  the  toror 
was  swcvn.  The  People  v»  Damn^  13  Wend. 
^51. 

33.  A  person  whose  opinions  4ura  svch  ts  to 
preclude  him  from  finding  a  defendant  gailtj  of 
an  offence  panishable  with  death,  is  an  incomr 
petent  juror  on  the  trial  of  an  indictmeqt  for  sb 
offence  suhjec^ng  to  that  punishment;  it  it  not 
the  opinions  on  this  subject  of  the  religioni  de- 
nomination to  which  he  belongs  which  exelade 
him,  but  his  own  opinions;  and,  therefore, if 
he  entertains  them,  thoa^h  he  does  not  belong 
to  a  religious  denominatton,  he  is  inoompete&t 
to  serve  as  a  juror.    Ibid, 

34.  A  juror  who,  upon  a  statement  of  fiiets 
submitted  by  a  plaintiff,  has  expressed  ao 
opinion  as  to  the  liability  of  the  defendant,  is 
not  indifferent,  and  upon  challenge  will  be  ex- 
cluded from  the  panel;  Bogen  v.  Rogers  H 
Wend.  131. 

35.  On  the  trial  of  a  pwty  for  a  nuBdemnS' 
our,  a  juror  may  be  withdrawn  on  the  applica* 
tion  of  the  public  prosecutor,  after  the  joty  have 
been  empannelled  and  sworn.  The  Feipk  r. 
£/&'«,  15  Wend.  371. 

lEL  Irregularities  and  fniedemeanourM  ff  the  jwy 
for  which  their  verdict  will  be  impauM. 

36.  Where  two  jurors  (after  the  jniy  hid 
retired  to  consider  of  their  verdict)  septnted 
from  their  fellows,  and.  Were  gone  some  hours, 
but  returned  and  joined  in  the  verdict,  there  ap- 
pearing to  have  been  no  probability  of  abase, 
the  Court  refused  to  set  aside  the  terdiet. 
Smith  V.  Thompson^  \  Cow.  331. 

37.  It  is  irregular  for  a  jury  eackto  pntdowa 
a  sum  which  they  find  for  the  party,  add  the 
snms  together,  divide  by  4he  number  of  joroit, 
and  adopt  Uia  quotient  as  their  verdict.  BsM 
V.  FaiHa,  1  Cow.  338. 

38.  If  a  juror  leave  his  seat  for  a  riiort  tiine, 
without  the  knowledge  of  the  Court  or  parties, 
but  no  testimony  is  given  during  his  aoseocei 
and  he  holds  communieation  wiUi  no  one  on  th« 
subject  of  the  cause,  though  this  be  a  contempt 
of  Court,  yet  it  does  not  avoid  the  v«ndiet  Bus 
ex  parity  3  Cow.  355. 

39.  A  jury,  empannelled  to  try  a  prisoner  upoa 
an  indictment  for  murder,  were  allowed  to  lean 
the. Court-house  during  the  trial,  under  tM 
charge  of  two  sworn  constables,  and  having  len 
the  Court-house,  t¥ro  of  them  separated  fn»* 
their  fellows,  went  to  theif  lodgings,  a  disuoet 
of  thirty  rods,  ate  cakes,  took  some  with  then 
on. their  return,  and  drank  spirituous  \v{^«^ 
though  not  enough  to  affect  them  in  the  I^ 
and  one  of  them  conversed  on  the  subject  of  w 
trial;  thev  retumisd,  heard  the  trial  throogh, 
and  joined  in  a  verdict  of  guilty.  Hdd,  uis| 
the  verdict  shoirid  be  set  aside,  and  a  new  tnai 
granted.    The  PfopU  v.  Dougheej  4  Cow.  86. 

40.  The  mere  se)>aratioii  of  e  jury,  thoa^ 
empannelled  to  try  a  capital  offence,  and  ^^^f^ 
they  separate  contrary  to  the  dit^etions  of  ^ 
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Comt,  will  not,  of  itself,  be  a  tufficient  cause 
fur  selling  aside  the  verdict.    Ibid. 

41.  But  if  there  be  the  least  suspicion  of 
abuse,  the  verdi.'t  should  be  set  aside.    Ibid, 

42.  Where  a  jury  procured  their  separation 
by  pretending  to  the  constable  that  they  had 
agreed  upon  a  sealed  verdict,  when,  in  truUi, 
they  had  not;  and  conversations  out  of  doors 
^K^re  afterwards  carried  on  in  the  presence  of 
some  of  then^  relative  to  the  suit,  by 'persons 
not  on  the  jury ;  and  on  assembling  they  were 
sent  out  ap[aih,  though  this  was  objected  to  by 
the  plaintiff,,  and  then  thev  returned  with -a  ver- 
dict for  the  defendant;  Aeid^  that  the  verdict 
should  be  set  aside*  Oliver  v.  Springfield  Free* 
hyterian  Church,  5  Cow.  283. 

43.  Where  the  jury  improperly  separatf, 
and  this  is  followed  b]^  the  slightest  suspicion 
of  abn^  the  verdict  will  be  set  aside.    Aid. 

44.  The  statute  relative  to  balloting  for  ju- 
rors (sees.  49,  ch.  309,  sec.  4.)  is  merely  di- 
rectory ;  and  though  it  be  violated »  this  is  no 
ground  for  moving  to  set  aside  the  verdict,  un- 
less the  irregularity  be  objected  to  at  the  time, 
or  there  be  some  abuse,  or  injury  to  the  pwty 
moving.     Cok  v-.  Ferry ^  6  Cow.  584.  * 

.  45.  Where  a  juror  engaged,  in  the  conrse  of 
a  cause,  and  after  it  was  oommitted  to  the  jniy, 
drank  brandy,  though  in  « trifling  quantity,  and, 
as  he  stated,  to  chedc  a  diarrhcea ;  yet,  held,  that 
the  verdict  should  be  set  aside.  Birant  v.  /bto/er, 
7  Cow.  562. 

46.  Where  a  judge  direota  a- jury  to  bring  in 
a  sealed  verdict,  ana  gives  them  permission  to 
separate  afWr  agreeing  on  the  aame,  if  no  ob- 
jectioo  is  made  by  the  partiiBs-  to  such  direction, 
they  will  be  doomed  to  have  assented  to  it ;  and 
if  the  jury  separate  after  agreeing  to  such  a 
verdict,  but  on  coming  into  Court  one  of  them 
dissents  from>  it,  who  subsequently,  on  the  jury 
bein^  sent  out  agam,  a^^rees  to  the  verdict  as 
origmally^  rendered,  it  will  not  be  set  aside  for 
irregulanty.  Dauglau  v.  Tbtisey,  2  Wend.  352. 

47.  Where  the  evidence  is  contradictory,  the 
Court  will  not  set  aside  a  verdict  as  against  the 
weight  of  evidence,  although  if  eunu  to  prepon- 
derate agonal  the  j^nding  of  the  jury.  .  Ibid^ 

48.  Where  a  jury  leu  it  to  lot  whether  the 
Terdiet  should  be  for  the  plaintiffs  or  for  the  de- 
fendants, and  the  lot  eventuated  in  favour  of  the 
defendants,  and. the  jury  found  accordingly, 
the  verdict  was  set  aside.  Mitchell  r.'EhUj  .10 
Wend.  595. 

IV,  Dieeharging  the  jurp. 

49.  The  discharge  of  a  jury  In  a  criminal 
ease,  before  they  have  agreed -n poo  a  verdict,  is 
a  matter  resting  on  the  sound  discretion  of  the 
Court  in  which  the  trial  is  had ;  and  the  exer- 
cise of  the  discretion,  of  the  Court  in  this  re- 
speet  cannot  be  reviewed  on  a  writ  of  error. 
The  Feople  r.  Grecjh  13  Wend.  55. 

V.  Siruekjury. 

60a  The  testing  the  genuineness  of  a  signa- 
ture to  a  note  ia  not  a  qnestion  of  intricacy,  for 
the  trial  of  which  the  Court  will  grant  a  struck 
jury;  nor  will  it  be  granted  in  a  cause  im- 
portant only  to  the  par^ea,  though  exciting 
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much  interest  in  the  county  where  the  venue  is 
laid.     Foucher  v.  Living^on,  2  Wend.  296. 

VI.  Foreign  jury, 

51.  A  foreign  or  struck  jury  will  not  be 
granted  but  in  extreme  cases.  Faiehin  v.  Sand^ 
10  Wend.  570. 


JUSTICES  OF  THE  P 

1.  A  justice's  services,  in  examinnr^-awr  re- 
moving paupers  from  oiie  town  to  another  of 
this  state,  are  a  town  and  not  a  county  charge. 
Ex  parte  Bennet,  1  Cow.  204.  . 

2.  If  the  return  of  a  justice  to  a  certiorari  is 
evasive,  ^nd  his  conduct  in  relation  thereto  dis- 
ingenious,  the  Court  will  not  onlv  order  him  to 
amend,  but  to  pay  the  costs  of  the  application 
to  compel  him  to  amend,  proper  notice  of  the 
motion  having  been  given  to  him.  Bird  v. 
SiUbie,  1  Cow.  582. 

3.  The  proviso  to  the  first  section  of  the 
$50  act,  which  denies  jurisdiction  to  a  justice 
of  the  peace  of  mattera  of  account  where  the 
sum  total  of  both  parties,  &c.  amounts  to  $400, 
extends  to  those  accounts  only  which  are  open 
and  unliquidated  between  the  parties.  Aber' 
nathy  v.  Jbemathy,  2  Cow.  413. 

4*  Where  they  have  been  settled,  the  balance 
alone  is  the  account  between  them.  And  unless 
this  balance,  with  the  other  accounta,  exceed 
$400,  the  justice  has  jurisdiction.  Accounts, 
as  used  in  the  proviso  to  the  first  section  of  thn 
$25  act,  have  the  same  import  as  in  the  proviso 
to  the  first  section  of  the  $50  act.    Ibid, 

5., So  in  the  proviso  to  the  fiAh  section  of 
the  act  concerning  costs.    Ibid. 

6.  A.ccording1y,  where,  on  the  trial  of  a  cause 
at  the  circuit,  the  plaintiff  proved  a  note  of 
$200  against  the  defendant,  who  then  proved  a 
note  of  $1000  against  the  plaintiff,  and  that 
when  the  latter  was  given  the  plaintiff  agreed 
to  destroy  the  former ;  but  the  defendant  claimed 
nothing  as  due  upon  the  latter;  held,  that 
neither  of  these  notes  could  be  considered  ac- 
counts between  the  parties;  and  the  plaintiff 
having  recovered  $50  upon  other  claims,  held 
farther,  that  if  the  plaintiff  could  be  entitled  to 
costs  in  this  Court,  on  the  ground  that  tho 
accounts  of  both  parties  proved  at  the  trial 
amounted  to  $400,  neither  of  the  said  notes  could 
be  considered  as  part  of  such  accounts.    Ibid. 

7.  Fomi  of  commitment  to  jail,  for  furthei 
examination  by  a  justice.  Ex  parte  Smithy  5 
Cow.  273. 

8.  A  sUte  magistrate  may  commit  for  fur 
ther  examination,  touching  a  crime  against  the 
United  Sutes.    Ibid. 

9.  Where  a  defendant  appeared  befora  a  jus- 
tice on  a  summons  refurnabte  at  ten,  A.'M.,  and 
4vaited  till  about  twelve  o*clockj  when  the  jus- 
tice told  him,  he  (the  justice)  must  tax  the 
plaintiff  with  the  costs,  upon  Which  the  defend- 
ant departed ;  but  the  justice  aflerwaids  ad- 
journed the  cause  to  another  day,  and  gave 
judgment  aa  upon  the  summons,  with  ^ree  or 
four  doUara  costs;  and  the  defendant  after- 
wards paid  to  ihe  justice  the  amount  of  the 
note  on  which  the  suit  was  brought ;  and  the  jus- 
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ttee  di^manded  the  costs,  whicb  the  defendant 
refoeed  to  pay  in  full,  but  paid  the  justice 
twelve  and  a  half  cents ;  A«/tf,  that  this  was 
Aitortion  in  the  justice,  for  which  he  might  be 
indicted,  and  punished  criminally.  People  r, 
'  Whaley,  6  Cow.  661. 

10.  Held^  also,  that  the  motiTes  of  the  Jus- 
tice, as  whether  coizopt,  or  whether  he  acted 
through  a  mistake  of  the  law,  weio  a  proper 
question  for  the  jury.    Pfid* 

11.  Beldt  that  he  had  a  right  to  receive  the 
money  on  the  note  as  the  agent  of  Uie  plaintiff*; 
but  the  extortion  lay  in  receiving  the  twelve 
and  a  half  cents  under  pretence  of  the  judg- 
ment.   Ibid^ 

19.  Extortion  is  the  taking  t>f  money  by  any 
officer  by  colour  of  his  office,  either  where  none 
at  all.  is  doe,  or  not  so  much  duej  or  where  it  is 
not  yet  due.    Ihid, 

13.  Where  a  cause  is  dtseontinned  before  a 
1ustice«  by  the  IbcAcs  of  a  plaintiff,  the  Justice 
has  no  jurisdiction ;  and  If  he  proceeds  in  it,  his 
proceedings  are  eormm  nanjudice^  and  void.  Ibid, 

14.  Extortion  may  be  laid  generally  in  an 
indictment  by  cohur  tfqffiec    Jtnd. 

15.  The  Legislature  have  no  power  to  shorten 
the  constitutional  term  of  office  of  a  justice  of 

*  the  peace.    .People  v.  Garey^  6  Cow.  649*  S$.  C. 
9  Cow.  640. 

16.  This  cannot  be  ^one  indirectlv  by  the 
erection  or  division  of  counties.    Ibia. 

17.  Where  a  town  is  transferred  from  one 
county  to  another,  or  a  new  county  made  out  of 
"several  towns,  the  justices  of  these  towns  con- 
tinue to  hold  their  offices  as  Justices  of  the  town 
or  towns  in  the  new  counUes.    /6tdL 

18.  The  Legislature  have  power  to  enlarge 
or  contract  the  territorial  jtirisdiction  of  Justices 
of  the  peace.    Ibid. 

19.  The  office  of  Justice  of  the  peace  is, 
under  the  new  eonsthation,  and  the  statute 
which  it  adopts,  (sees.  41,  ch.  60,  8.9.)  a  town 
office,  though  it  has  coun^  powers.    Ibid. 

80.  The  appointment  of  more  than  four  Jus- 
tices in  a  town  would  be  void.  Ibid. 
*  21.  It  is  error  for  a  Justice  to  receive  the 
testimony  of  an  interested  witness  for  the  plain- 
'  tiff,  with  knowle4ge,  at  the  time,  that  he  is 
interested;  though  the  proceedings  be  by  at- 
tachment, and  no  objection  is  rais^  by  the  (fe- 
fendant,  he  being  absent.  Finch  v.  JiPDofwaU^ 
7  Cow.  637. 

99.  A  Justice  of  the  peace,  under  the  act  of 
1894,  in  amendment  of  the  **  act  for  suppress^ 
ing  immorality,"  has  a  right,  upon  his  own 
personal  view  of  offences  committed  against 
that  act,  to  order  the  offender  into  the  custody 
of  a  constable  for  safe  keeping,  (without  issu- 
ing a  warrant,)  until  the  onender  can  be  tried. 
FSrrell  y,  Warren^  3  Wend.  953. 

93.  A  justice  of  the  peace  has  no  right  to  deny 
an  adjournment,  becsmse  a  defendant  refuses 
to  pay  his  lees  for  drawing  a  bond  on  the  de- 
fendant's demanding  an  adjournment ;  and  such 
a  denial  on  the  part  of  the  Justice  will  render 
him  liable  to  an  indictment  for  a  misdemeanour. 
ne  People  v.  CMoun^  3  Wend.  490. 

94.  A  justice  of  the  peace  is  not  liable  in  an 
action  for  false  imprieonmerU  for  issuing  a  toof 


is  not  shown  that  he  acfed  nuUajUe*    tUgen 
V.  MuUiner^  6  Wend.  697. 

3ft.  A  justice  of  the  peace  is  not  KmHed  in  tfie 
exercise  of  any  official  act  whidh  lie  ie  aothoriaed  to 
perform  to  the  town  fbr  whicli  be  was  choarn,  except 
in  the  trial  of  civil  esttsea.  Ounuey  v.  LoneA^  9  Wend. 
SIS*     

36.  Where  a  jnatiee  adi  in  a  nmtler  within  Ms  jn- 
riadiction,  an  error  in  judicraentdoes  not  aal^eot  tnai 
to  an  action.   Jlarel  v.  Wiekwire  etalXO  WemL  102. 

96*.  Where  a  jnatiee,  haritii;  decided  fn  firvow  of 
the  deftndant,  upon  the  merita,  tane  hia  eoalR.  bat 
indudaa  in  them  a  part  of  (he  coata  or  the  plaintalC  sad 
gives  judjrment  for  the  whole  amount,  toe  judgment 
may  he  reverni  aa  to  the  coat*,  and  oftrmea  as  tottae 


raaidve.    Jdne»  v.  Areker^  %  HaB,  349. 
See  JsaiaaicnoHy  9,  10, 11. 
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1.  Thouich  a  parol  deniisa  Ibr  aeven  y^eais  be 
oy  the  atatute  or  frauda,  yet  it  enures  as  a  tea 
Atom  vear  to  year,  if  the  tenant  enter  and  hold  widsff 
it  I  and  it  will  regulate  the  tenz|s  of  the  tenancy  in 
other  Tespects,  as  the  rent,  the  time  of  year  when  ms 
tenant  must  quit.  Ice  SeA vyier  v.  U^g'ii,  9  Cow.  €01 

9.  A  tenancy  at  will  is  held  to  bs  a  teoancf 
frc^  year  to  year«  merely  for  the  pvqios*  of  a 
notice  to  quit.    Bradkm  t.  Qmiy  4  Cow.  349. 

3»  A  shorter  notice  (e.  g.  thiee  months}  will 
tenninate  the  tenancy  i  but  io  Sueh  case,  wlieie 
the  holding  is  at  a  atated  rent*  tiie  iiotien  tviBs 
the  tenancy  at  will  into  a  tenancy  from  yaar  to 
year,  mnnin^  frenr  the  expirattoii  of  the  fimt 
notice,  and  imposes  the  necessity  tii  giving  a 
notice  to  quit  of  six  months,  lerminawiig  on  a 
day  in  the  year  corresponding  with  the  tasmina- 
tion  of  the  fimt  notice,  in  order  to  wamnt  sa 
ejectment,  and  the  holding  over  upon  the  tenaasy 
from  year  to  year  is  at  tl£  former  rant.    Ihid. 

4.  Where  a  tenant  holds  oyer  alWr  9otk 
notice  without  any  new  stiphlation,  ihm  law 
implies  an  agreement  thai  it  ahould  be  al  the 
fboAier  rent.    Ibid. 

5.  This  case  distinguished  from  Jibeeir.  Jlarf> 
eirj,  05  Johns.  Rep.  507.)    Ibid. 

6.  The  statute  (sess.  36,  ch.  63,  a.  It,  1  R. 
L.  437.)  providing  that  goods  afasJl  not  be  re- 
moved by  execution  from  the  demised  pteuiisea 
till  one  year's  rent  paid,  extenda  to  all  goods 
upon  the  premisss,  •whetheir  they  belon^r  to  the 
tenant  or  any  other  person..  Tbe  speeifie  lien 
of  the  landlord  on  goods  upon  the  premises  for 
a  year's  rent  is,  under  this  statute,  coeztensiva 
With  his  right  of  tlistiess,  i.e.  goods  whidi  he 
might  distrain  cannot  be  removM  by  ementica 
till  the  year's  rent  be  paid.  Btmell  t.  /My,  4 
Cow.  576. 

7.  Rent  may  be  payable  in  advance  by  eas> 
tracts  and  may  be  oiatrained  for,  or  will  entitle 
the  landlord  to  a  specific  lien  againat  an  exe- 
cution under  the  atatute.-  IbidL 

8.  One  need  not  be  actually  possessed  of 
land  in  order  to  be  enabled  to  gire  a  lease  of  it. 
The  undisputed  right  of  nosaession  is  enough, 
aa  where  one  purohaae  land  at  sheriff's  sale,  ud 
the  defendsnt  in  the  execatioa  haa  not  actnally 
surrendered  the  nossession.  ]ret  the  psicliaser 
may  give  a  viUd  leails  to  a  third  peisen,  befois 
acquiring  possession  by  eieetment.    /Mf. 

9.  Af&r  a  purqhaae  of  laad  on  exeeotieii,  if 
I  the  defendant  remains  in  possession,  tlie 
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tkM  peraoBS  bt  Uiat  be  lelittins  in  pMeaaioo 
aa  tenwitof  tbe  paiehaser,  and  in  taboffdtnation 
to  his  title.    Jbid. 

10.  To  anstain  a  |deaof  eriotion  in  bar  of  an 
action  for  fent«  tba  tenant  moet  abow  an  actual 
expolsion  tefoie,  and  tbat  it  continued  till  after 
the  rent  due.    Pendleton  t.  Dyett^  4  Cow.  ft81« 

1|.  Tbaitbe  landlord  is  gnilty  of  a  noieanee  ae 
bringing  lewd  women  near  the  premiaee,  which 
•re  te  aitaate  that  the  tenant  and  his  ftunily  are 
broken  of  their  rest,  and  otherwise  so  mach 
annoyed  tbat  he  ia  obliged  to  leave  the  demised 
premieeai  and  keep  away  on  that  aeeoant,  is  not 
auflieient  to  bar  tne  landlord's  alaim  for  rant. 
iiHd. 

IS.  Evieli^  of  the  whole  or  any  part  of  the 
demised  premises  is  a  good  plea  in  bar  to  an 
aotion*  eiver  debt  or  oorenan^  for  rent.    JUd, 

13.  Though  a  lesse  by  parol  be  for  a  longer 
term  than  tbiee  years,  and  ao  void  for  the  tena 
within  the  «Utnte  of  frauds;  yet  tiie  tenant 
entering  haa  an  interest  from  year  to  year,  regn- 
laied  in  every  rsspeot  bv  the  parol  demise,  except 
aa  to  the  tenor.    People  t.  JRickeriy  8  Cow.  996. 

14.  Sueh  tenants  hold  a  term  for  yeara,  which 
should  be  ao  ^called  ia  all  legsl  proceedings. 
Jbid.  -^     r  ^ 

15.  JR.  g.  where  he  seeks  toenfwee  his  right 
vnder  the  statute  of  forcible  entry  and  detainer. 
(IR.  L.36,38,s.8.).    Ibid. 

16.  Where  one  lesaes  to  another  for  yesrs, 
the  former  cannot  impair  the  rijj^htsof  the  latte^ 
by  conveying  the  delhiflod  premises  in  fee,  with<« 
outexoeptin^ihe  term.    ibid. 

17.- An  action  upon  the  fourteenth  section  of  the 
statute  coaeeming  distresses,  rents,  and  the  re- 
newal of  lesaea,  (1  R.  L.  437, 8w)  for  aiding  and 
assisting  a  tenaat  to-  remove  gooda  from  the 
demisecTpremises,  &c.,  lies  against  two  or  more 
jointly,  the  offence  being  in  ua  nature  one  and 
ioaeparable;  bat  only  one  penalty  follows,  and 
ia  imposed  on  all  the  defendants,  not  on  eaeh  and 
every  of  thein«  Wantny'.J}ooiittkf&  (Jaw.  97B. 

18.  Where  a  statute  declares  that  «*any 
peraon*'  doing  a  certain  act  offends,  and  that 
every  person  so  offending  shall  forfeit  and  pay, 
&c.,  it  depends  on  the  nature  of  the  offence,  aa 
beinr  entire  or  several,  whether  several  persons 
Jointly  and  simultaneously  committing  it  are  to 
be  subjected,  the  whole  to  but  one  penalty,  or 
eaeh  to  the  whole  penalty.    Jbid. 

19.  Where  ff  statute  gives  double  the  value 
of  goo^,  by  way  of  peflalty,  to  berseovered  in 
debt,  the  jury  msy  find  the  value  of  the  goods, 
and  the  Court  double  the  value  in  their  judg- 
ment ;  sad  it  ia  aufficient  that  the  verdict  say 
the  vahie  of  the  goods.  This  shall  be  intended 
the  single  and  not  the  double  ^ value,  and  the 
verdict  need  not  say  atn/^fe  value  in  terms.  Ibid^ 

90.  In  such  ease,  if  the  declaration  elaim  a 
certain  aum,  ia  eonclusioa  referring  to  the  atatute 
by  its  title  and  date,  or  generally  '*  contrary  to 
tiie  form  of  the  statnte,*^&e.,  and  the  jury  find 
the  value,  thia  is  soiBeiently  speeifio  to  warrant 
the  Court  in  doubling  the  value.    Ibid, 

M.  It  ia  not  necessary,  in  actions  of  debt  for 
peaaltiea  of  unsertain  ataiooata,  depending,  for 
instance,  on  the  value  of  goods,  that  the  plain- 
tiff shoald  leeover  the  precise  amount  laid  in 
his  dsclsiatioB.    Jbidm 


99.  Under  the  atatute,  (t  R.  L.  437^  8.)  the 
landlord  can  recover  but  one  penalty  either  in  a 
joint  or  separate  action  against  several  peraona 
jointly  concerned  in  aiding,  dtc  to  carry  away 
the  goods.     Per  Chklen^  Senatof.    Jbid. 

93,  The  practice  of  the  Courta  of  law,  in 
doubling  or  trebling  damages  or  value,  upon  the 
statutes,  on  verdict  finding  single  damages  or 
valust  approved.  Per  fiuM^ord,  Chancellor,  and 
Colde9i^  Senator.    Ibid. 

94,  When  the  relation  of  landlord  and  tenant 
18  ease  eatablisbedt  it  atUiches  to  all  woo  may 
succeed  the  tenant  immediately  or  remotely. 
Jhcibos  V.  ZJIavM,  6  Cow.  133 

95.  And  the  sqcceedin^  tenant  is  aa  much 
affected  by  the  acts  and  acknowledgments  of 
his  oradeoes^  aa  though  tiiey  were  his  own. 

96.  Though  one  purehase  and  take  of  a  lessee, 
and  in  fact  epter  upon  the  premiaes  under  an 
absolute  conveyance  in  fee,  yet,  in  judgment  of 
law,  he-«nters  as  tenant  to  the  lessor.    Jbid. 

27.  The  mere  nonpsymeat  and  nondemand 
of  rent  for  twenty  years  will  not  nise  a  pra- 
sumptien  that  the  land  lord's  title  is  eztinguiuied 
by  a  conveyance  to  the  tenant  or  otl^rwise*. 

98.  Mere  length  of  time  will  not  raise  a  pre* 
sumption  in  the  nature  of  evidence.  It  most 
arise  from  some  fiicts  or  cireumstaneea  within 
that  time.    Ibid.    . 

99.  Where  the  possession  of  one  is'  not  in- 
consistent with  tlie  title  of  another,  a  conveyance 
^m  that  other  is  never  to  be  presumed  for  the 
purpose. of  uuieting  the  possession;  e.  g.  the 
possession  ot  a  tenaat  consistently  with  a  lease. 
Jbid. 

80.  The  decision  in  Jmehon^  ex  dem.  Waldr&fi, 
and  EUre  his  wife  v.  Weiden^  (3  Johns.  Rep. 
983.)  giving  effect  to  an  attornment  or  purchase 
by  a  tenaat  with  the  conaeat  of  his  landlord,  in 
consequence  of  the  lend  being  awarded  to  an- 
other, uader  the  act  of  11th  of  March,  1793,  (3 
Greenleaf  *a  ed,  of  Laws,  N.  Y.,  81  to  84.)  is 
confined  to  an  actual  attornment  or  purchase, 
with  auch  consent ;  but  where,  aAer  the  award 
of  the  commissiooere,  certain  proprieton  of 
Van  Schaick's  patent,  not  parties  to  the  act  or 
award,  declared,  of  land  which  they  had  leaaed, 
fbeCbre  the  act  passed,)  that  by  Uie  award  of 
tbe  commiasioners  they  had  lost  their  title 
to  it,  and  did  not  claim  rent  for  it ;  but  the 
tenant,  instead  of  attorning  to,  or  buying  under 
another  patent,  to  which  the  land  was  awarded, 
act  the  proprietore  of  both  patents  at  defiance, 
claiming  the  land  as  a.  gore  between  them  ia 
ejectment  by  his  landlord  against  him;  keH 
that  he  was  notwithstanding  concluded,  and 
eoald  not  dispute  tbeir  title.    Jbid.' 

31.  In  ejectment  by  a  landlord  against  his 
tenant,  the  latter  cannot  show,  in  his  defence, 
that  the  landlord  baa  aeknowledged  by  p&rol 
that  the  title  was  in  another.    Jbid. 

39.  But  if  he  has  actually  purehased  of  or 
attorned  to  aaother,  with  his  landlord's  consent 
or  encoorsgament,  this  throws  the  burden  of 
proving  title  upon  the  landlord,  the  same  aa  if 
the  action  had  beea  against  a  stranger  holding 
adversely.    Ibid, 

33.  A  eoaveyaDoa  ia  feOi  by  a  teaant  for 
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yean,  is  a  ditaeisin  of  the  landlord  or  not,  at  his 
election.  For  the  sake  of  the  remedy,  he  may 
consider  the  jrrmntee  a  disaeisor;  but  the  tenant 
cannot  eonstitnte  himself  so  in  spite  of  his 
landlord.    Ibid. 

34.  Though  a  tenant  cannot  deny  his  land- 
loid*s  title,  jet  be  may  show  mi  it  has 
terminated,  either  by  its  own  limitation,  or  by 
conveyance,  or  by  operation  of  law.    IbiiL 

35.  An  action  will  not  lie  for  the  penalty  given 
by  the  fottrteenth  section  of  the  statute  concern- 
ing distresses,  rents,  and  the  renewal  of  leases, 
(1  R.  L.  437, 8.)  for  tbe  removal  or  concealment 
of  goods  not  the  property  of  the  tenant^  though 
they  be  liable  to  distress.  Strong  v.  SlMim^ 
6  Cow.  810. 

36.  The  act  contemplates  phjrsical  aid  or  as- 
sistance, directly  or  indirectly,  in  the  removal 
or  conc€«dment  of  the  goods.  Merely  advising 
their  removal  will  not  subject  to  its  penalty. 
Ibid. 

37.  Nor  will  the  removal  or  concealment  of 
a  part  of  the  goods  subteot  to  the  penalty  of 
removing  or  concealing  tne  whole,    ibid. 

3®.  A  penal  statute  is  not  to  be  enlai^ed  by 
construction.    Ibid. 

39.  A  tenant  being  irt  possession  of  goods, 
the  intendment  of  law  is,  that  he  is  the  owner, 
and  the  onus  of  proving  the  Contrarv  lies  upon 
him  who  has  removed  them  to  avoia  a  distress. 
Ibid. 

40.  Aa  between  landlord  and  tenant,  the  lat- 
ter may,  during  the  term,  remove  ccmper  stills, 
kettles,  steam  tubs,  &c.,  erected  by  mm  for  the 
purposes  of  canytng  on  the  business  of  the 
distillery,  though  fixM  to  the  building.  ReyfwUk 
V.  Shuler,  5  Cow.  3S3. 

41.  And  he  may  Sell  or  mortgage  such  arti- 
cles. But  if  mortgaged,  and  the  mortgagee 
takes  possession,  fmiT  remove  them,  the  rent 
being  unpaid,  Uie  landlord  may  follow  and  dis- 
train them  within  thirty  days  thereafler.    Ibid. 

42.  And  if  separated  by  the  tenant  or  his 
agent,  they  are  liable  to. distress.  A  mortgage 
of  goods  18  not  a  sale  of  them  bona  fiit^  (so  as 
to  prevent  their  being  followed  as  a  distrens,) 
within  the  proviso  of  the  thirteenth  section  of 
the  statute.     (1  R«  L«  437.)    Rid. 

'  43.  To  warrant  dis^ning  goods  removed 
off  the  demised  premises,  it  is  not  necessary  that 
the  rent  should  have  fallen  due  within  thirty 
days  next  before  their  removal ;  but  they  may 
be  distrained  at  any  time  within  thirty  days 
ailer  their  removal ;  or  within  thirty  days  alter 
the  rent  shall  have  become  due,  if  the  rent  did 
not  fall  due  till  after  thirty  daya  from  their  re^ 
moval.    Ibid, 

44.  A  landlord  cannot  distrain  goods  for  rent 
after  the  term  has'  expired,  and  the  tenant  has 
removed  fi'om  the  premises,  and  abandoned  the 
possession,  though  thirty  days  after  the  goods 
are  removed  have  not  expired.  Terhou  v. 
fFi//t<m»,  5  Cow.  407. 

45.  But  during  the  term,  the  landlord  may 
distrain  the  tenant's  ffoods  within  thirty  days 
after  they  are  removed  from  the  demised  pre- 
mises, though  more  ^an  thirty  days  have 
elapsed  between  the  vent  ftlling  due  and  the 
distress.    Ibid. 

46.  A  lessor,  after  distraining  for  tent  arrear, 


thongh  the  distress  be  insnffietent  to  isatisiy  it, 
cannot  afterwards  bring  ejeetnoent  on  aecouM 
of  the  same  rent,  upon  the  elanae  of  re-entry, 
under  the  twenty-third  section  of  the  staiate 
concerning  distresses,  rents,  and  the  renewal  of 
leases.  (1  R.  L.  440, 1.)  Jodbon  V.  SIcUm, 
6  Cow.  448. 

47.  The  act  of  distrMning  waives  the  forfeit- 
ue.    Ibid. 

48.  Where  a  forfeitnie  has  aecmed  npon  a 
ciauae  of  re-entry  for  vent  in  arrear,  the  forfeit- 
ure will  be  waived  if  tbe  landlord  afterwaida 
do  any  act  which  amounts  to  an  acknowledg- 
ment  of  a  subsisting  toiancy ;  as  if  he  receive 
rent  due  at  a  subsequent  quarter,  or  distraia  for 
thflEt  in  respect  of  which  me  fbrfeiUiie  aeeraed. 
md. 

49.  The  executor  of  a- lessor,  who  was  aeised 
of  (he  demised  premises  in  fee,  camot  disdain 
for  rent  (thougn  due  on  a  lease  for  years) 
which  accrued  subsequently  to  the  testator*! 
death.     WAgU  v.  fVtUianu^  S  Cow.  501. 

50.  Such  lent  goes  to  tfie  heir  or  devises. 
Ibid. 

51.  An  action  does  not  lie  on  the  atatnte^ 
(1  R.  L.  436,  a»  9.)  for  doable  valoe  of  ^oods, 
^.,  for  distraining  for  more  rent  than  ta  doe, 
or  for  (fistrainiifg  lor  lent  for  ifhkh.  then  is  no 
right  to  distrain ;  but  only  for  distraining  whoe 
no  rent  whatever  is  doe.  If  there  be  any  tbe 
least  rent  due,  it  protects  the  distninor,  though 
he  may  be  liable  in  soow  other  fonn.  Pelen 
V.  Nowkirk^  6  Cow.  103. 

62.  Where  rent  is  agreed  to  be  paid  at  the 
end  of  the  yeair,  bntitefore  that  time  the  tenant 
aunenders  part  of  the  premises,  grving  a  due 
bill  for  the  rent,  payable  present^ ;  kM^  that 
the  landlord  may  diatrain  tor  the  rent  Imiiiedl- 
ately.    IM. 

53.  Rent  may  be  payable  in  advance,  and 
may,  in  auch  case,  beilistrained  for  when  dae. 
Ibid. 

54.  A  tenant  cannot  leeover  of  hia  landlord 
for  repaira  done  bv  the  former  to  the  demised 
premises,  unless  there  be  a  special  agreemeat 
by  the  latter  to  pay  for  them.  Munford  v.  Brvwn^ 
6  Cow.  475. 

65.  Though  a  tender  of  Tent  is  good  on  tbe 
land,  yet  a  peraonal  tender  ia  also  ^obd  off  the 
land.    HitnUr  v.  Le  Obniey  6  Cow.  728u 

66.  A  peraonal  tender  before  diatresa  niakes 
i(  tortious;  and  auch  tender-aftefwarda,  and  be- 
fore impounding,  makes  the  detainer  unlawfbl ; 
but  tender  after  impounding  makea  neither  the 
one  nor  the  other  unlawful.    Ibid.^ 

57.  In  -replevin,  a  plea  of  tender  to  an 
avowry  -  or  cognisanbe  need  not  aay  tmU  temtm 
pritt  f  nor  make  a  profert  of  tbe  money  m 
Court.    Ibid. 

58.  A  tender  of  rent  takea  away  •  right  to 
diatrain,  till  a  aubaeqaent  demand  and  refeaaL 
Ibid. 

59.  Btti  a  tender  doea  not  takeawttj  tiw 
right  to  aue  for  the  rent  as  for  a  debt.  It  only 
aaves  interest  and  costs.    Ibid. 

60.  A  tender  of  rent  makes  a  diatresa  wron^ 
ful,  though  the  tender  be  not  made  tHl  aft^er  the 
rent  day.    Ibid» 

61.  But  if  coata  have  been  inea>i«d  hf  the 
landlord  as  if  he  have  drawn  a  wanant  of  dia- 
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tress,  or,  in  the  city  of  New  York,  made  and 
filed  .the  neo^ssary  afiSdavit,  these  eoeta  roust 
also  be  tendered,  or  the  distress  will  be  lawful. 
Ibid. 

62.  Where  A.'s  tenant,  from  ^ear  to  year, 
takes  a  lease  from  B.,  the  act  is  void;  and 
eannot  work  an  adverse  possession  against  A. 
Jaekmm  t.  MUkr^  6  Cow.  751. 

63.  As  between  landlord  and  tenant,  property 
fixed  to  the  premises  by  the  latter^  for  manu- 
facturing purposes,  is  personal  property,  and 
belongs  to  the  tenant  Boffmond  t.  WhiU^  7 
Cow.  319. 

64.  A  conve^nce  of  the  demised  premises  by 
the  landlord  will  not  carry  such  fixture  Ur  the 
grantee,  as  appurtenant  to  the  premises.    Ibid. 

•65.  Where  a  fixture  appurtenant  to  premises 
oo  which  the  Tendcnr  has  an  equitable  lien  for 
the  purehase  money  is  wrongfully  removed, 
and  the  vendee  recoverein  an  action  for  ^  in- 
jury; mmMe^  that  a  Court  of  equity  would 
compel  him'  to  assign  the  Judgment-  to  the  ven^ 
dee,  if  the  residue  of  the  nroperty  was  insuffi- 
cient to  satisfy  his  demand.    IhilL 

66.  Where  the  relatidn  of- landlord  and  te- 
nant exists,  a  conveyance  by  the  latter  of  the 
demised  premises  cannot  operate  as  the  basis 
of  an  adverse  possession,  so  as  to  bar  the  former 
of  his  ejectment ;  whether  the  grantee  know  of 
the  demise  or  not.    Jaekton  y.Harmru,  7  Cow. 

67.  But  this  rule  means  the  continual  rela- 
tion of  landlord  and  tenant,  when  some  rent  or 
return  is,  in  fact,  reeerved  to  the  form^;  not  a 
relation  arising  from  mere  operation  of  law ;  as 
where  one  makes  a  grant,  and  by  the  omission 
of  the  technical  worn  heirs,  an  estate  for  life 
Qsly  passes.    Jbid. 

68.  In  such  case,  afW  the  defltfa  of  the  tenant 
for  life,  an  adverse  possession  may  commence 
running  In  favour  of  those  who  enter  and  claim 
in   fee  under  him,  which,  aiter  twenty-five 

J  ears,  will  bar  all  claim  of  the  reversioner  and 
is  heira.    Ibid. 

69.  Under  the  statute,  ^sess.  43,  ch.  194, 
April  13,  1820,  p.  176.)  Which  gives  a  sum- 
mary means  to  the  landlord  for  ousting  the  te- 
nant, wrongfully  holding  against  him,  by  a 
proceeding  before  a  judge  of  the  Common  Pleas, 
anch  judge  has  no  power  to  adjourn  on  the  mo- 
don  of  a  party.    AteAo/i  v.  WiUiam§^  8  Cow.  13. 

70.  One  seised  of  land  sold  and  conveyed 
upon  a  fi.  fa.  against  him,  and  holding^  aher 
aale  ,for  an  uncertain  time,  by  consent  of  the 
porehaser,  is  a  tenant  at  will  within  the  statute. 
Ibid.  ,     : 

71.  Though  the  aet  requires  three  months* 
notice  lo  qntt  to  be  given  to  a  tenant  at  will 
Oi  Bufierance,  a  tenant  from  year  to  year,  not 
l»eiog  mentioned  by  the  act  as  entitled  to  notice, 
may  be  turned  out  of  possession  without  any. 
Jbid. 

73.  Though  a  tenancy  at  will  is  considered, 
in  t^ectment,  a  tenancy  from  year  to  year,  yet 
this  is  merely  for  the  purpose  of  notice  to  quit. 
In  every  other  respeoi,  it  retains  its  character 
of  a  stiiet -tenancy  at  will.    Ibid. 

73.  Process  and  forms  of  proceeding  under 
the  statute,  (sees.  43,  ch.  194,  April  13,  1890, 
p.  176.)  vis«  petitbn  of  the  lancloid;  his  affi- 


davit, with  the  affidavit  of  serving  notice  to 
quit ;  the  notice  to  quit;  notice  from  the  judge 
to  the  tenant ;  affidavit  of  the  tenant  in  order  to 
procure  a  jury ;  venire ;  warrant  to  deliver  pos- 
session.   Note  (6).    Ibid. 

74.  Where  the  lessor  was  guilty  of  habitually 
briuffing  lewd  women  under  the  same  roof  with 
the  demised  premises,  though  in  an  apartment 
not  demised,  by  wbich  nocturnal  noise  and 
disturbance  were  made;  and,  in  consequence, 
the  lessee  quitted  the  premises,  and  remain- 
ed away,  with  his  family;  heldy  that  this 
was  evidence  to  go  to  the  jury  under  a  plea  of 
eviction  by  the  landlord,  in  answer  to  a  declap 
raUon  for  the  rent ;  and  that  the  jury  might, 
upon  such  evidence,  find  the  plea  true;  and  the 
lessor  would  therebv  be  barred  of  his  rent,  the 
same  as  on  an  actual  or  physical  entry  and  ex- 
pulsion of  the  tenant.  Dyeii  v.  Pendleton^  8 
Cow.  727. 

75.  The  usual  plea  in  bar  of  entry  and  evic- 
tion would  be  sustained  by  such  evidence.  Ibid. 

76.  Legal  eviction  of  the  tenant,  by  a  third 
person,  excuses  the  paymetit  of  rent.  So  any 
eviction  by  the  lessor.  If  the  eviction  be  par- 
tial by  a  third  pereon,  the  rent  will  be  appor- 
tioned, but  a  partial  eviction  by  the  lessor  ex- 
cuses from  the  payment  of  the  whole  rent.  Ibid* 

77.  A  lessor  erecting  an  intolerable  nuisance, 
so  as  to  deprive  the  lessee  of  his  enjoyment, 
would  be  equivalent  to  an  expulsion.  Per 
Spenur^  Senator.    Ibid. 

78.  A  party  who  deprives  another  of  the  con- 
sideration upon  which  his  obligation  is  found- 
ed, cannot,  in  general,  recover  for  a  violation  of 
that  obligation.    Per  Spemer^  Senator.    Ibid. 

79.  The  statute  giving  the  action  for  use  and 
Occupation  applies  only  where  the  relation  of 
landlord  and  tenant  exists,  founded  on  an  agree- 
ment either  express  or  implied.  DsaiherMtot^ 
haugh  V.  Bradmaw^  1  Wend.  134. 

80.  Tlie  landlord  has  probably  his  remedy  in 
such  a  case  by  an  action  of  trespass  for  the 
mesne  profits,  as  for  double  rent  under  the 
statute.   Ibid. 

81 .  The  assignment  by  the  assignee  of  a  term 
for  yeare  of  his  interest,  by  way  of  mortgage, 
for  the  security  of  a  debt,  does  not  divest  him 
of  bis  estate,  and  destroy  the  relation  of  land- 
lord and  tenant  between  him  and  his  tenant,  if 
the  debtfi>r  which  the  term  was  mortgaged  be 
paid  or  satisfied  previously  to  the  accruing  of 
the  rent.    EverUen  v.  Sawver,  3  Wehd.  507. 

82.  Nor.  does  the  sale  of  such  an  interest  by 
virtue  of  a  judgment  and  execution  destroy  such 
relation  before  the  purehaser  obtains  possession ; 
if,  however,  the  tenant  to  the  defendant  in  the 
execution  diftciaims  the  title  of  his  landlord  by 
attorning  to  the  purehaser,  though  such  act  is 
void  under  the  statute  as  an  attornment,  yet  the 
disclaimer  may  be^et  up  as  a  bar  to  the  land- 
lord's rif^t  .to  recover  rent  accruing  after  the 
time  when  the  right  of  redemption  has  expired. 
Ibid. 

83.  Until  the  expiretion  of  one  year  after  the 
sale  of  lands  and  tenements,  the  defendant  in 
the  execution  is  entitled  to  the  possession  of  the 
same,  and  to  the  rents  and  profits,  without  ac- 
countability to  any  one.    Ibid. 

64.  A  surety  for  the  paymeiit  of  rent  to  a 
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hndlord,  who  engages,  in  caie  ti  defeoh  by  the 
tenant,  to  make  up  the  defioteocy,  and  folly 
tatUfy  the-oonditiona  and  agieementa  of  the 
tenant,  vithoat  requiring  notice  of  nonpayment 
or  proof  of  a  demand  being  made  of  the  tenant, 
has  no  right  to  eall  upon  the  landlord  to  die- 
train  the  tenant*8  gooda,  and  ia  not  ^oneratod' 
from  hia  corenant,  though  the  landlord  on  r^ 
queat  refusea  so  to  do.  Buggk*  ▼•  JHaidkn^  3 
Wend.  316. 

85.  Where  there  ia  a  condition  of  re-eatiy  Te> 
served  in  a  lease  for  nonpayment  of  rent,  the 
reTeraioner  ia  not  entitled  to  re-enter  without 
showing  a  compliance  with  the  requirementa  of 
the  common  law,  such  aa  a  demand,  te.,  or  that 
by  statote  he  is  entitled  to  re-enter,  for  the  want 
of  sufteient  propertr  on  the  pasmisea  oonnter* 
▼ailing the  rent.  Jaeimmjex.6im*£Mng§lan$^r, 
JCt/p,  3  Wend.  230. 

86.  Where  a  party,  after  ezecating  leasesof  por^ 
tionsof  his  farm  to  aeFcral  teoanta,  nanted  the 
whole  hxm  with  the  reversion  of  the  demised 
premises  to  a  tenant  in  fee>  reaefring  an  annnal 
rent,  and  after  such  grant,  entered  npon  the  de- 
mised premises,  and  distrained  the  sooda  of  the 
original  tenant  for  rent  aoomed  snBsequent  lo 
the  giant  of  the  whole  estate ;  it  tooi  kMj  that 
aoch  entry  and  distress  amounted  to  an  eviction 
of  the  principal  tenant,  and  worked  a  suspen- 
sion or  the  whole  rent  until  his  restoratioa  to 
the  entire  possession.  Lewi$  et  n/.  r.  Payn,  4 
Wend.  423. 

87.  Where  a  tenant  is  thus  evicted,  the  pre- 
sumption of  law  is,  that  he  continues  out  of 
possession;  such  presumntion  may,  however, 
be  rebutted  ly  proof  that  ne  waa  subsequently 
Kstored  to  the  possession.    Ibid. 

88.  Riem  in  arrere  is  the  general  iasue  to  sn 
avowry  for  rent,  and  under  it  an  eviction  may 
be  shown.    IM. 

89.  A  tenant  may  show  an  outstaAdiog  title 
against  his^landlcmi,  where  the  title  of  his 
luidlord  has  expired  or  been  extinguished  since 
the  relation  of  (andlord  and  tenant  existed  be- 
tween them.  Jaeinon  v.  Rmolandj  6  Wend.  666. 

90.  The  relation  of  landlord  and  tenant  does 
not  exist  between  the  4enant  of  a  mortgagor  and 
the  assignee  of  the  mortgagee,  so  as  to  entitle 
the  former  to  notice  to  quit.    Ibid, 

91.  A  landlord  has  no  right  to  distrain  and 
sell  the  goods  of  his  tenant  (or  the  use  and  oc- 
cupation of  demised  premises,  unless  the  rent 
by  agreement  of  the  parties  is  certain,  either  in 
money  or  services,  or  is  such  as  may  be  reduced 
to  certainty.  Falentinrv,  Jaekmm,  9  Wend.  303. 

93.  A  re*tntry  by  a  landlord  on  the  demiaed 
premises  will  not  be  presumed,  when  by  his 
own  showing  it  is  manifest  that  he  did  not  enter 
tn  such  right.  RUMe  v.  FfUnam,  13  Wend.5S4. 

93.  A  mortgagee  of  a  term  who  has  not  taken 
possession  of  the  demised  premises  is  not  liable 
for  rent.  The  law  in  this  respect  is  different 
here  firom  what  it  ia  in  England.  'WaUony. 
CronUy*t  Adminittraior^  14  Wend.  63. 

94.  A  deolaration  of  tnist  executed  on  the 
trial  of  a  cause  against  the  aasignee,  that  the 
sssignment  was  a  mere  security  for  the  payment 
of  money,  is  not  proper  evidence.    Ibid, 

95.  Where  there  is  an  exeeation  in  the 
— nds  of  the  sheriff  against  a  teiwtt  of  demised 


pfemiaes,  and  the  landloi^  gives  notiM  of  rent 
due,  and  the  property  of  the-  tenant  ia  subse- 
qoentlj  sold  nnder  the  execution,  the  sheriff,  in 
an  action  against  him  for  selling  without  pay* 
iiMT  the  rent,  is  not  at  liberty  to  inaiat  in  denoee 
oraoch  action  that  the  levy  under  which  the 
piopertT  waa  aold-waa  not  made  nntil  afler  the 
return  day  of  the  execution.  WuUrvdl  ▼.  Pimd^ 
my,  14  Wend.  193. 

96^  Where  a  farm  ia  taken  l^"  a  tenant  §ut 
agricultural  purposes,  the  maiMire  mada  npon  it 
belongs  to  ^the  *nam,  and  not  to  the  tenant;  st 
the  expiration  of  hia  term,  the  tenant  has  no 
right  to  remove  or  dispbae  of  it.  MUdiebrosk  v. 
CbrioM,  15  Wend.  169. 

97.  An  aotiott  liea  in  fovoor  of  a  landlord 
a^nat  any  person  who  so  wronefnllT  and  ma- 
liciously disturiis  his  lenanla,  that  ihey  ahaa» 
don  hia  premises,  and  the  landlofd  thereby  loaea 
Us  vent.    Aldndge  t.  ShtyikMuU^  I  Hall,  910. 

98.  The  declaration  aet  forth  that  the  plain* 
tiff  waa  possessed  of  the  naea^ired  terra  of  a 
house,  which  he  demised  to  certain  peraona, 
who  entMed  and  were  in  quiet  PosaessioB  of 
tlie  ssme;  that  the  defemwnt,  Inowiag  tint 
they  rightfully  held  poaaeaaion  aa  tenants  of 
the  plaintiff,' and  wrongfully  and  makcionaly  in* 
tending  to  injure  him,  ao  diatorbed  hia  aaid 
teaanta  that  they  were  oblipfed  to  abandos  the 
premises;  whereby  tlie  plaintiff  loot  his  rent, 
and  the  premisea  became  injured  for  the  want 
of  occnpatiop.  Upon  a  demurrer  to  thia  deda- 
ratipn,  it  mm  htH  that  the  plaintiff  waa  entitled 
to  judgment.    Jlkd. 

99.  Where  a  Isndlord  demised  piemisea  for 
one  3pear  at  as^ified  rent|  and  agreed  that  if 
tlie  tenant  oonumied  to  occupy  the  presBiaes  for 
aeven  yean  at  the  aame  rent,  be  would  pay  him 
money  en>ended  in  repairs  to  the  aaaoont  of  ^0, 
and  a  msMenmU  surrendered  tlie  praousea  to 
the  landlord  fourteen  daye  before  the  expicslioa 
of  the  aeven  years,  psymff  him  rent  up  to.  that 
day;  t<  imb  ibeJd^  that  the  landlord,  for  the' rani- 
due  of  the  term,  must  be  considered  oiinst  sob* 
tenant  to  the  original  tenant,  and  tnat  at  the 
expiration  of  the  aeven  years,  he  waa  liable  to 
hia  tenant  for  the  payment  of  the  $50  ezp«ided 
in  repairs.  .  Beneon  v.  Bfdkg^  8  Wend.  175. 

100.  A  party,  entering  into  the  posseamn  of 
lands  by  the  consent  or  permission  of  a  temad, 
will  be  considered,  in  respeot  to  the  right  of  • 
the  Isndlord,  ss  sobslitoted  in  ike  place  of  the 
tenant  bv  whose  permission  he  enters.    Ibid. 

101.  iVhere  a  party  haa  a  kgnl  rteA/  to  enter 
into  poaaeasion  ot  land,  and  dcM  in  net  enter, 
the  law  presumes  that  he  entered  nnder  sneh 
right,  and  not  aa  a./rwyiww.^    Ibid* 

-  109.  Where  an  agreement  waa  enteied  into 
to  demiae  a  farm  for  one  year,  and  fartfaee^  disS 
the  tenant  should  have  the  said  &rm  from  year 
to  year  as  long  aa  the  aaid  form  ia  Id  be  let, 
upon  payinff  ue  rent  annually  in  advance,  or 
giving  ample  aecurity  for  its  payssent;  and 
at  the  expiration  of  the  year  the  tenant  waa 
turned  out  of  poasession  under  the  landlord  and 
tenant  act  for  holding  over«  and  the  laodlonl 
let  the  premises  tb  a  third  peraon ;  it  wesAdtf, 
that  the  tenant  was  entitled  to  austaia  an  antion 
for  ihe  breach  of  the  covenant,  and  that  the jho- 
eeediags  had  againat  him  for  hia  nm^nlmm 
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the  farm  Wefe  tio  tmr  to  fhe  aetion.  WaUry  r, 
Bttdrliff,  1 1  Wend.  83. 

103.  Under  the  statute  imtioflmtf  a  penal- 
ty upon  every  petsoft  Who  shall  Knowingly 
assist  a  tenant  or  lessee  in  removing  his  ffomis 
for  the  purpose  of  avoiding  payment  or  rent, 
a  third  person  does  not  incur  the  penalty  by 
merely  mdoidng  the  lemovai  of  the  tenant's 
ffoode ;  there  must  be  soma  physical  aid  by 
himself  or  his  servants.  Crt^r,  I^hntU^  11 
Wepd,  143. 

1(H.  In  an  action  for  the  penalty  for  assist- 
ing a  tenant  in  conceding  gt)ods  removed  from 
demised  premises,  a  party  who  deters  a  bailiff 
from  taking  the  property  1^  falsely  denying  ^e 
tenant  to  be  the  owner  therebf,  and  aHeg[ing  a 
third  person  to  be  the  owner,  subjects  himself 
to  the  penialty.    Ibid,  '  "    . 

105.  \Vhere,  however,  in  such  case,  there  is 
eWdence  that  the  intent  in  the  making  of  the 
folse  sdleeation  is  not  to  defraud  the  landlord, 
but  for  a  different  objeot,  and  the  jury  pass  upon 
the  intent,  and  acquit  the  defendant,  tne  action 
being  penal,  the  Court  will  not  gi^t  a  new 
trial,  unless  the  verdict  be  clearly  against  the 
evidence.    IbiiL 


LARCENY. 

1.  The  true  construction  of  the  statute  (sees. 
43,  ch.  346,  s.  4.)  providing  that  every  person 
\rho  shall  be  a  second  time  convicted  cf  petit 
larceny  shall  be  adjudged  to  imprisonment 
in  the  state  pri$on.  Is,  that  the  second  of- 
fence jiHist  be  committed  after  a  conviction  for 
the  ff^t,  in  order  to  warrant  the  enhanced 
penalty.     Pecgvfe  v.  Butler^  3  Cow.  347. 

2.  It  is  not  enough  that  there  be  two  succes- 
sive petit  larcenies  by  the  same  person,  which 
are  severally  and  successively  prosecuted  to 
^conviction;  though  the  second  indictment 
eharge  the  first  conviction  as  a  part  of  the 
crime.    IbiiL 

3.  The  receiptor  of  goods  taken  by  the  sheriff 
in  execution  has  not  even  S  special  property ; 
and*  a  larceny  cannot  be  laid  of  the  "goods  as 
the  propierty  of  the  receiptor.  Norton  v.  The 
jPeopfe,  8  Cow.  137.  ^• 

4.  Goods  were  feloniously  takea  and  re- 
moved in  one*s  absence  by  his  servant,  and 
under  his  direction,  and  afterwards  the  princi- 
pal was  present,  and  aided  in  secretinjyr  the 
goods.  Held^  that  this  was  not  larceny  in  the 
principal,  who  was  a  mere  accessary.    Ihid, 

5.  It  is  felony  for  a  man  who  elopes  with 
finother*s  wife  to  take  his  goods,  though  with 
ihe  consent  aiid  at  the  solicitation  of  the  wife. 
Pe/iple  V.  Sehuykr^  6  Cow.  673. 

6»  Larceny  Aiky  be  committed  by  a  man 
jtealing  his  own  property,  where  the  intent  is 
to  charge  another  with  the  value  of  it.  Paimer 
T.  The  Peopk,  10  Wend.  165. 

7.  Wheie  properly  is  levied  upon  by  a  coft^ 
stable,  he  acquires  a  special  property  in  it,  and, 
if  stolen,  it  may  be  charged  in  an  indictment  or 
complaint  88  the  property  of  the  constable.  Ibid, 

8.  A  foreigner  committing  larpenv  abroad, 
v>titijig  into  mis  states  and  bringing  tne  stolen 


property  with  him,  may  be  indicted,  convicted, 
and  punished,  in  the  same  manner  as  if  the  lar- 
eeny  had  originally  been.committed  here.  The 
People  V.  Burke^  11  Wend.  139. 


LEASE. 

L  What  M  it  /eoM,  and  tie  eonetrueHon. 
II.  Asrignmeni  and  ^trender  (fa  leaae, 

III.  Qwenante  in  and  forfeiture  (fa  leaee, 

IV.  Jknmni  holding  oner  after  expiration  (f  (ht 

term, 

I.  What  ie  a  kaae^  and  Ha  eandrudion, 

1.  The  reservation  in  s  lease  of  all  water- 
courses  on  the  demised  premises  suitable  for 
the  erection  of  mills,  with  the  right  of  erecting 
mills  and  other  works  thereon,  with  three  acres 
of  land  adjoining  thereto,  gives  the  lessor  a 
right  to  all  the  mill  seats  within  the  three  acres 
on  the  demised  premises,  whenever  he  chooses 
to  make  a  location.  It  is  the  same  as  reserving 
all  tiie  mill  seats  on  the  demised  premises  with 
the  three  acres ;  but,  it  tetme^  would  not  author- 
ize the  lessor  to  erect  a  mill  or  mills  on  any 
adjoining  lot,  flowing  three  acres  on  the  dembe^i 
premises.    Rusull  v.  ^eott^  9  CQ\r,  S79. 

3.  A  lease  was  of  a  let  in  fee,  reserving  seven 
acres  and  nil  ^Krater-courses  suitable  for  the  eiee- 
iiuii  of  mills,  with  the  right  of  erecting  mills 
and  other  works  thereon,  with  three  acres  of 
land  adjoininff  thereto.  Then  the  lessor  de- 
mised in  fee  the  seven  acres  to  another  lessee ; 
held^  that  this  last  lease  did  not  carry  to  the  les- 
see the  lessor^s  r^erved  rights  in  the  first  lease. 
Such  riffhts  were  not  appurtenant  to  the  reserved 
land.  Tbev  were  all  incorporeal  hereditaments, 
which  will  pass  only  bj  express  grant.    Ibid* 

3.  A  written  declaration  endotsM  on  the.  lease 
after  the  date  l^  the  lessor,  |hat  he  intended  to 
demise  a  greater  interest  than  the  lease  ez- 
^sses,  is  not  operative  to  convey  any  interest* 

4.  A  reservation  of  a  part  oiJh  lot  demised 
leaves  that  part  precisely  as  though  it  had  not 
been  a  part  of  the  land  demised,  but  had  origin- 
ally belonged  to  an  adjoining  lot.    Ibid, 

6.  Proof  of  the  execution  of  a  lease,  and  that 
thj^  defendant  had  been  for  more  than  twenty 
years  in  possession  of  one-half  pf  the  demisea 
premises,  is  prima  facie  sufiicient  to  charge 
him  in  an  action  of  covenant  as  assignee  for  the 
nonpayment  of  rent;  but  the  defendant,  under 
a  plea  denying  that  he  held  by  assignment^ 
may  prove  that  he  is  not  assignee,  as  by  show- 
ing that  the  estate  created  by  the  lease  declared 
on  ceased  before  his  entry.  WilUame  v.  Wood^ 
ard,  a  Wend.  487. 

J5.  A  power  of  attorney  authorizing  the  nomi- 
nee to  bargain,  sell,  convey,  and  assure  a  tract 
of  land,  confers  authority  to  execute  a  lease  for 
life,  containing  a  provision  for  the  eventual  sale 
of  liie  land.    7^. 

7.  A  lease  to  one,  his  exeentoit,  administra- 
tors, and  assigns  for  ever,  conveys  a  liJie  estate 
only.    Ibid, 

8.  Whether  an  instrument  shall  be  considered 
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a  lease,  or  only  an  agfreement  for  one,  depends 
on  the  intention  of  the  parties,  as  collected  from 
the  whole  iDStrument.  The  law  will  rather  do 
violence  to  the  words  than  break  througrh  the 
intent  of  the  parties  by  construingr  such  an  in- 
stnimeiit  as  a  lease,  when  the  intent  was  mani- 
festly otherwise.  JaekMon  ▼•  Delacroix^  3  Wend. 
433. 

9.  An  instrnmept  respecting  the  letting  of 
premises,  though  with  words  o€  prtteiU  demittf 
contained  an  ajrreement  by  the  owner  to  make 
certain  alterations  and  improyements,  and  by 
the  other  party  to  take  a  lease  when  the  pre- 
mises should  be  se  altered  and  improTed,  and  it 
was  stipulated  that  the  term  should  commence 
from  the  day  that  the  premises  should  be  altered 
and  improved  in  the  manner  agreed  on.  Sub- 
sequently, alterations  apd  improTements  were 
made,  but  of  a  different  character  from  those 
stipulated ;  and  it  wa$  heU  that  the  party  with 
whom  the  contract  was  made,  though  willing  to 
waive  an  exact  compliance  with  it,  was  not  en- 
titled to  demand  possession  of  the  premises,  the 
instrument  not  being  a  lease,  but  only  an  agjee- 
ment  for  a  lease.    Rid. 

10.  It  teenu,  that  a  lease  of  premises  from  the 
first  day  of  May  in  one  year,  to  the  first  day  of 
May  in  the  succeeding  year,  excludes  the  first 
day.     mkox  v.  Woody  9  Wend.  346. 

'  11.  Proof  of  a  local  custom,  that  a  lease  In 
those  terms  expires  at  noon  of  the  last  day,  is 
admissible ;  and  the  Court  saggested  that  such 
a  custom  would  be  highly  convenient    Ibid. 

13.  Where  an  action  of  trespass  guere  domi' 
num  f regit  was  brought  by  an  outgoing  tenant 
for  thd  tearinjr  down  a  partition  wall  in  the 
house  on  the  mrst  day  of  May,  before  noon,  and 
before  he  removed  from  the  premises,  and  the 
defendant  pleaded  Uhaum  tefiementum^  but  did 
sot  prove  his  plea,  and  the  plaintiff  was  non- 
suited, the  nonsuit  was  set  aside*  and  a  new 
trial  ordered.    Ibid. 

13.  An  agreement  to  sow  different  kinds  of 
gntn  upon  a  farm,  and  to  yield  a  certain  pro- 
portion of  each  crop  to  the  landlord,  is  an  agree- 
ment to  work  on  shares,  and  not  a  lease  to 
render  rent,  for  which  an  action  will  lie  against 
the  tenant    Catweli  v.  Diitriek^  15  Wend.  379. 

II.  Amgnmeni  and  turrender  of  a  /mm. 

14.  An  assi^ment  by  the  lessee  of  all  his 
legal  and  equitable  interest  in  the  demised 
premises,  in  possession  or  expectancy,  with  the 
iiereditaments  and  appurtenances  thereunto  be^ 
longing,  passes  the  equitable  interest  in  a  cove- 
nant by  the  lessor,  contained  in  the  lease,  to 
pay  for  buildings  to  be  erected  by  the  lessee 
during  the  term.  Thmtijmmy.  Awf,  8  Cow.  366. 

15.  But  it  does  not  pass  the  legal  interest; 
therefore  the  assignee  must  sue  on  Uie  covenant 
in  the  n^me  of  tile  lessee.    Ibid. 

16.  A  covenant  by  the  lessor  to  pay  the  les- 
see (without  saying  his  assigns)  for  buildings 
not  in  et$e  at  the  time  of  the  demise,  but  to  be 
erected  during  the  term,  does  not  run  with  the 
land;  and  an  assignment  of  such  covenant  by 
the  lessee,  therefore,  will  not  carry  the  legal 
interest  Otherwise,  where  the  covenant  is  to 
the  lessee  or  his  assigns.    Ibid. 

17.  A  lessor  covenanted  to  pay  for  buildings, 


and  bonnd  himself  by  a  penalty.  In  aa  aetion 
on  the  covenant ;  he^  that  the  plaintiff  might 
recover  beyond  the  penalty.    Ibid. 

18.  The  assignee  of  a  covenant  choae  ii 
action,  who  had  assigned  it  to  another,  admiw 
ted  as  a  witness  for  his  assignee,  without  ob- 
jection on  account  of  interest    Ibid, 

19.  Where  a  lease  is  surrendered  as  to  put 
of  the  premises,  the  right  to  distrain  eoatimMS 
as  to  the  residue.  FeUn  v.  Ntwkirkt  6  Cow. 
103. 

30.  The  acceptance  by  a  tenant  of  a  ikv 
leoMe  of  the  some  premita^  during  the  term  of 
the  firat  lease,  is  deemed  a  victnu  surrtndft  of 
the  first  lease.  Such  presumption  ariaei  fron 
the  acts  of  the  parties,  which  are  sspposed  to 
indicate  an  intention  to  that  efiect;  but  when 
such  intention  cannot  be  presumed,  witfaost 
doing  violence  to  common  sense,  the  presump- 
tion will  be  supported.  Van  Benmkt^t  Han 
V.  Pamt'mcm,  6  Wend.  569«     . 

III.  CoveftatiU  in  andforfeiiure  cfk  kax. 

31.  The  Words,  ^*and  these  presents  are  opoa 
this  condition,**  via.  that  the  lessee  shall  simer 
the  lessor  to  ^njoy  a  way  reserved  througfa  the 
demised  premises  without  obstruction,  are  suffi- 
cient in  a  durable  lease  to  make  the  estate  a 
conditional  one,  without  an  express  clause  of 
re-entry ;  and  if  the  way  be  obstructed,  eject' 
ment  lies.    Jaeiuon  v.  Jlien^  3  Cow.  890. 

33.  To  make  a  receipt  for  rent  operate  »  s 
waiver  of  a  forfeiture  of  the  estate  deoUBed, 
the  rent  must  not  only  be  received  afler  the  for- 
feiture is  incurred,  but  such  rent  ss  received 
must  have  accru^  after  that  lime.    Ibid, 

,  33.  And  this  validates  the  lease  only  to  the 
time  when  the  rent  so  receiv^  accrued ;  b»t 
will  not  operate  as  a  waiver  of  a  forfeiture  in- 
curred by  continuing  the  original  cause  of  the 
forfeiture  after  the  day  on  which  the  leat  I^ 
ceived  fell  due.    Ibid. 

34.  The  word  grant,  in  a  lease  for  years,  ii> 
warranty  of  the  lesscNr^s  title.  Granni»  ▼.  CM 
8  Cow.  36. 

35.  The  word  demise,  in  a  lease  for  yean, 
implies  a  covenant  of  power  in  the  lessor  to 
give  the  lease.    Ibid. 

36.  In  an  action  on  these  covenanis,  it  is  pot 
necessary  to  aver  an  eviction.  An  action  lies 
though  the  lessee  was  prevented  from  taking 
possession.    Ibid. 

37.  But  it  must  be  shown  expressly,  is  a** 
signing  breaches,  that  the  lessee  was  kept  oot 
by  a  title  existing  in  a  third  person  (sbowiog 
whom)  at  or  before  tho  time  of  the  cxecutioo 
of  the  lessee.    Ibid. 

38.  The  implied  covenants  may  be  set  fortb 
in  declaring,  In  the  same  manner  as  if  thej 
were  set  down  and  expressed  in  the  lease;  ftf 
such  is  the  effect  of  the  lease.    Ibid. 

29.  Where  proceedings  are  had,  and  s  ^' 
diet  is  found  for  the  tenant,  under  the  statute 
authorizing  a  summary  proceeding  by  a  land- 
lord to  oust  his  tenant,'  Tsess.  43,  oh.  194,  p> 
176.^  the  original  affidavit  cannot  be  used  as 
the  foundation  of  a  n&w  proceeding  under  that 
act  And  where  it  was  so  used,  and  the  teuaot 
turned  out  of  possession ;  held^  that  the  proeeed- 
ingf  wera  coram  non  judice^  and  void;  that 
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trespass  lay  against  both  the  landlord  and 
judge.    ^rCby  v.  Hyde^  8  Cow.  68. 

3d.  A  lessor  may  assign  the  rent  an^  cove- 
nant for  rent  without  the  reversion,  or  the  re- 
version reserving  the  rent  and  covenant  for  rent ; 
and  in  the  former  case,  the  assignee  may  sne  in 
his  own  name  for  rent  accruing  subsequent  to 
the  assignment ;  and  the  lessor  may  sue  in  his 
cwn  name  on  the  other  covenants  in  the  case. 
Zkmarest  v.  Wttlard^  8  Cow.  206. 

31.  A  lessor  for  a  term,  with  covenant  by  the 
lessee  to  pay  rent,  and  covenants  against  cer 


within  ten  years,  the  lessor  will  convey  an  es- 
tate in  fee  simple  to  the  lessee,  payment  of  tlie 
money  will  not  be  presumed ;  it  must  be  shown 
affirmatively  that  payment  was  made  or  tendered 
and  refused,  and  then  the  remedy  is  in  Chan- 
cery.    Wiliiams  v.  Woodward,  9  \Vend.  487. 

40.  Where  tliere  is  a  condition  of  re-entry  re- 
served in  a  lease  for  nonpayment  of  rent,  the 
reversioner  is  not  entitled  to  re-enter  without 
showing  a  compliance  with  the  reonirements  of 
the  common  law,  such  afr  a  demana,  &c.,  or  that 
by  statute  he  is  entitled  to  re-enter,  for  the  want 


tain  ipjunes  to  the  premises,  and  to  sorrender   of  sufficient  property  on  the  premises  counter- 
vailing the  rent.  JaAson  v.  Ktpp^  3  Wend.  230. 

41,  A  sale  under  an  execution  does  not  entitle 
the  reversioner  to  demand  a  fifth  of  the  consi- 
deration money  under  a  covenant  that,  on  every 
sale  or  assignment,  such  proportion  of  the  pur- 
chase ihpney  shall  be  paid  to  him,  if  it  be  bona 
fide  an  adversary  pcpceeding  on  the  part  of  the 
creditor,  and  not  collusive  with  intent  to  defeat 
the  condition  in  the  lease.    Ibid, 

42.  Where  it  is  a  condition  in  a  lease  of  per-- 
sonal  property  that  the  lessee  shall  keep  it  upon 
particular  premises,  and  remove  it  therefrom,  a 
removal  ot  such  property  by  the  lessee  operates 
as  a  forfeiture  of  the  term,  and  divests  his  title, 
so  that  no  interest  in  the  property  removed  re- 
mains in  him  that  can  be  sold  by  execution. 
Oiu  v.  Wood^  3  Wend.  498. 


them^  in  good  repair  at  the  end  of  the  term, 
made  ^n  endorsement  on  his  lease,  assigning 
the  rent  and  **  within  lease.**  Htid^  that  no 
interest  in  the  reversion  passed  beyond  the  term ; 
and- the  right  of  action  not  accruing  on  the 
covenants  as  to  injuries  and  repairs  till  the 
term  had  expired,  and  the  reversion  then  being 
in  the  lessor,  the  right  of  action  was  in  him ;  but 
the  ri^t  of  action  for  rent  which  became  due 
and  in  arrear  after  the  assignment  was  in  the 
assignee.    Ibid* 

32.  The  statute  (1  R.  L.  363.)  respects  the 
assignment  of  the  reversion;  not  the  rent  with- 
out the  reversion.   'Ibid* 

33.  Rent  arrear  is  a  chose  in  acUon,  and  is, 
therefore,  not  assignable,  so  as  to  give  an  action 
in  the  name  of  the  assigned.    Ibid, 

34.  But  rent  yet  to  ^row  due  is  assignable ; 
and  a  covenant  to  pay  it  runs  with  the  land,  and 
n^y  pass  to  the  asskniee,  who  may-  sue  upon  it 
til  his  own  name,    ibid, 

35.  A  covenant  to  repair  runs  with  the  land. 
JUd. 

36.  A  demise  was  to  W.  S.,  his  heirs  and  as- 
signs, erecting,  building,  and  keepin?  in  repair 
a  certain  sbod,  which  he,  the  saia  W.  S.,  is  to 
erect  and  build,  &c.  for  the  use  of  a  mill,  &c., 
with  a  covenant  by  W.  S.,  for  himself  and  his 
heirs,  to  erect  and  bnild  the  shed,  and  keep  it  in 
repair.  The  shed  was  built,  but  stopped  up,  and 
not  kept  in  repair  for  the  use  mentio^ied ;  hM^ 
that  the  remeoy  was  on  the  coyenant  alone ;  and 
that  the  words  '*  erecting,  Wilding,  and  keying 
in  repair,*^  &c.,  djd  not  create  a  condition.  Jaeh' 
•on  V.  M^ChUatu,  4  Gow.  296^ 

37.  These  and  the  like  words  in  a  demise, 
as  paying  rent,  making  np  the  hedge  again,  pay- 
ing the  rent  and  performing  covenants,  &c.,  do 
not,  per  te,  create  a  condition  where  there  is  an 
eicpress  covenant  to  pay  or  perform,  &c.  Other- 
^se,  it  iunuj  where  there  is  no  remedy  by  co- 
Tenant.     Ibid, 

38.  A  covenant  by  a  lessor,*  that  if  the  lessee 
or  his  assigns  ahall  be  minded  to  sell  or  dispose 
of  *.heir  interest,  they  may  do  so,  first  living 
tfr.e  pre-emption  to  the  lessor^  and  paying  one- 
tenth  of  the  purchase  money  to  him  $  provided, 
that  if  these  be  not  done,  the  lease  shall  be  for- 
feited, is  valid,  and  extends  not  only  to  an  im- 
mediate assignment  by  the  lessee,  but  to  his  as- 
siornee,  either  by  operation  of  law  or  voluntary 
s:Ue ;  and  if  the  latter  assign  without  offering 
the  pre-emption,  and  paying  tho  tenth  of  the 
money,  tAe  lease  ia  foneited.  Jackaon  v.  Groat^ 
7  Cow.  2^^.  . 

39.  Where  a  covenant  is  contained  in  a  lease, 
that  on  the  payment  of  a  specified  sum  of  money 

Vol.  m.  63 


43.  Where,  in  a  lease  executed  by  both  par- 
ties, IS  contained  |i  covenant  that  on  the  lessee's 
being  removed  from  the  demised  premises,  or 
dispossessed,  he  shall  be  paid  the  value  of  the 
buildings  and  improvements  nmde  by  him,  and 
that  on  such  payment,  he  shall  yield  up  the  pos- 
session of  the  demised  premises,  an  agreement 
by.  the  lessor  will  be  implied  that  the  lessee  may 
retain  possession  until  such  payment  be  made, 
notwithstanding  that  the  term  for  which  the 
premises  wete  demised  has  expired.  Van  Ren- 
8elaer*i  Heirs  v.  Penniman^  6  Wend.  669. 

44.  A  demise  to  A.  B.,  his  heirt  and  amgns^ 
for  such  term  (fiime  as  he  pays  rent,  &c.,  he, 
on  his  part,  covenanting  for  himself  and  his 
Aetr«,.  &c.,  to  pay  rent  and  perform  covenant,  is 
a  perpetual  lease.  The  lessor,  but  not  the  lessee, 
may  elect,  on  default,  to  consider  it  forfeited. 
FblU  V.  Huntley,  7  Wend.  210. 

45.  The  appropriation  of  a  miU privilege  (the 
subject  of  a  demtse)  by  the  canal  commissioners 
is  not  an  eviction  by  title  paramount,  so  as  to  re- 
lieve the  lessee  from  the  payment  of  rent  and 
performance  of  covenants;  being  entitled  to 
compensation,  the  premises  cannot  be  deemed  as 
taken  from  the  lessee  by  title  paramount.  Ibid, 

lY.  Tenant  holding  ooer  offer  the  term, 

46.  A  tenant  holding  over  afler  a  lease  ex- 
pired cannot  controvert  his  landlord's  title. 
Jaekton  v.  Thicker,  1  Cow.  575. 

47.  Nor  if  he  take  a  lease  from  a  third  person, 
on  being  ejcicted,  will  that  third  person  be  allow- 
ed to  defend  as  landlord.    Ibid, 

48.  The  latter,  claiming  under  the  tenant,  has 
no  greater  right  to  a  defence  than  the  tenant 
woura  be  entitled  to.    Ibid, 

49.  Where  a  tenant  for  a  year  holds  over  after 
the  expiration  of  his  term  without  the  permis- 
sion or  his  landlord,  he  may  be  removed  from 
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the  demised  premiset  in  the  manner  prescribed 
by  the  statute  authorizing  summary  proceed- 
ings to  recover  the  possession  of  land,  without 
having  been  senred  with  a  month*s  notice  to 
quit ;  he  is  not,  within  the  meaning  of  this  sta- 
tuti>,  a  tenant  at  suflerance.  Rowan  ▼.  LytU^  1 1 
Wend.  616. 

50.  To  entitle  such  lenant  to  a  notice  of.  a 
month  to  remove  from  the  premises,  the  holding 
over  must  be  continued  for  such  length  of  time 
after  the  expiration  of  the  term  as  to  authorize 
the  implication  of  assent  on  the  part  of  the 
landlord  to  such  continuance :  and  wnere  a  land- 
lord waited  three  months  and  twelve  days  be- 
fore instituting  proceedings  under  the  statute ; 
t7  itfof  hdd^  that  he  was  not  chargeable  with 
/acAes,  especially  as  it  appears  tliat  he  had  at- 
tempted to  obtain  possession  without  recourse 
to  coercive  measures.    Ibid, 

51.  A  tenant  proceeded  against  under  this  sta- 
tute cannot  set  up  title  to  the  premises  acquired 
by  him  since  the  taking  of  his  lease,  in  bar  of 
the  landlord's  claim  to  be  put  into  possession. 
Ibid. 

53.  Where  the  owner  of  land  agrees  that  his 
creditor  may  occupy  a  dwelling  house  belonging 
to  him  for  the  term  of  one  year,  and  untu  he 
pays  a  mortgage  which  the  creditor  holds  against 
nim,  the  relation  of  landlord  and  tenant  exists 
between  the  parties,  and  on  the  payment  of  the 
money  after  the  first  year,  and  refusal  of  the 
creditor  to  yield  up  the  possession,  the  owner 
mav  institute  proceeding  against  the  creditor 
under  the  statute  authorizing  nmtmary  procted^ 
ingi  to  obtain  possession  of  land.  Hunt  v.  Cum^ 
itock,  15  Wend.  665. 

53.  It  is,  in  such  case,  at  the  election  of  the 
owner  to  put  an  end  to  the  term  at  any  time  after 
the  first  year,  by  paying  the  mortgage,  although 
the  money  is  not  due,  according  to  tne  terms  of 
the  mortgage,  under  four  years.    Ibid, 

54.  Wiiere,  instead  of  a  reservation  in  a  lease 
of  a  certain  rent,  or  what  may  be  rendered  cer- 
tain, the  tenant  is  only  bound  to  yield  a  propor- 
tion of  the  grain  raised  b^  him,  or,  in  other 
words,  is  to  work  the  farm  on  shares ;  the  land- 
lord, upon  a  noncompliance  with  the  terms  of 
the  lease,  cannot  remove  the  tenant  from  the 
possession  of  the  demised  premises  by  availing 
nimself  of  the  statute  authorizing  summarv  pro- 
ceedings. Oakley  v.  Schoonmaker^  15  Wend. 
S26. 

55.  Nor  can  such  proceedings  be  instituted  on 
the  ground  of  the  expiration  of  the  term  by  for- 
feiture; the  expiration  of  the  term  mentioned 
in  the  statute  means  expiration  by  lapse  of  time. 
Ibid. 


LEGACY. 

I.  Payment  tf  kgaeies* 
11.  Jctionfor  a  legacy. 

III.  When  a  legacy  upcraUs  at  ihe  tatirfaetion  rf 

a  debt. 

IV.  Condruciion  cf  a  legacy. 

I.  Payment  of  legacicM. 

1.  Where  the  testator,  having  real  and  per- 
al  estate,  by  his  will  provided  a  support  for 


his  wife  out  of  his  estate,  requiring  her  to  pay 
his  debts ;  and  then  beoueathed  certain  specilic 
legacies ;  then  devised  nis  farm  to  his  son,  and 
directed  in  term$  that  be  should  pay  cerUun  pe- 
cuniary legacies  to  other  childreo,  and  the  will 
then  said,  ^'  also,  J.  H.  is  to  have  $^,  also, 
F.  H.  $100,*'  and  appointed  the  devisee  of  the 
farm  one  of  the  executors ;  held^  that  tbe  direc- 
tion of  the  devisee  to  pay. applied  to  all  the  le* 
gacies,  and  charged  the  land,  but  not  so  as  to 
exclude  the  aid  of  the  personal  estate,  it  not  ap- 
pearing on  the  face  of  tlie  will  that  all  the  pn- 
sonal  estate  had  been  bequeathed ;  and  though 
this  might  have  in  fact  been  so,  yet  parol  evi- 
dence could  not  be  received  to  vary  the  ccn- 
struction  as  it  stood  on  the  face  of  the  will, 
there  being  no  latent  ambiguity.  7^k  j,Hari}i^ 
6  Cow.  333. 

3.  A  latent  ambiguity  is  that  which  arises 
from  evidence  dehors  the  instalment.  It  maj 
then  be  explained  by  such  evidence.    Ihid, 

3.  Though  a  legacy  be  charged  upon  land 
devised,  or  on  a  device  in  respect  of  the  land, 
yet  this  docs  not  exclude  the  aid  of  the  personal 
estate  from  the  payment.    This  is  always  the 

firimary  fund  for  the  payment  of  legacies,  qb* 
ess  it  be  excluded  by  express  wonls  in,  or  ne* 
cessary  implication  to  be  derived  from,  the  vOI 
itself  on  its  face.  Such  a  constructioo  cannot 
be  established  by  matter  dekon  the  will.  Ihid, 
41  What  is  sniCcient  proof  of  assent  to  t 
legacy  by  an  executor.    laid. 

11,  Action  for  a  legacy. 

5.  An  action  at  law  lies  for  a  legacy  directed 
by  will  to  be  paid  by  a  devisee  of  lands,  aid 
expressly  charged  on  the  lands,  if  the  derisee 
has  entered  upoirthe  lands,  and  promised  to  pay 
it.    Kehey  \,Ikyo^  3  Cow.  133. 

6.  Part  payment  is  conclusive  evidence  of 
such  a  promise.    Ibid. 

7.  So,  w^here  from  the  whole  will  it  appess 
to  have  been  the  intention  of  the  testator  that 
the  legacy  should  be  a  charge  on  the  land  de- 
mised, although  the  land  was  not  expressly 
charged  with  its  payment:    Ibid. 

8.  Where  a  testator  bequeathed  bis  personal 
estate  to  his  wife  for  life,  and  what  should  ic- 
,main  of  this  at  her  decease,  over,  to  be  equally 
divided  between  all  his  children ;  and  then  de- 
vised his  real  estate  to  one  of  his  sods;  and  be 
queathed  certain  leg^ies  in  money  to  his  other 
children^  to  be  paid  by  his  son,  the  one-half  to 
be  paid  m  two  years  after  his  (the  testator's) 
decease,  and  made  his  son  the  devisee,  vith 
others,  executors ;  and  his  son  entered  into  pos- 
session, ahd  paid  part  of  one  of  the  legacies; 
held^  that  an  action  lay  for  the  residue  of  this 
legacy.    Ibid. 

9.  An  action  Qf  aasumptil  lies  against  a  deri- 
see  for  a  legacy  charged  exclusively  on  the  land 
devised,  or  on  his  person  in  respect  to  the  la^ 
if  he  enter,  and  prnniise  to  pay.  But  the  aid  of 
the  personal  estate  must  be  excluded  expressly* 
or  by  necessary  implication,  on  the  face  of  tb« 
will.     Thle  V.  Hardy,  6  CoW.  333. 

10.  Evidence  that  a  third  person  was  in  pes* 
session  of  the  land,  to  whom  the  devisee,  before 
his  promise,  gave  directions  as  to  remaining,  and 
quitting  the  posaession,  is  sufficient  evidence 
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as  to  the  entry  and  possession  of  the  latter,  to 
sustain  an  allegation  to  that  effect  in  the  decla- 
ration, and  support  a  promise  to  pay  the  legacy 
charged,  especially  where,  after  the  promise,  tlie 
devisee  took  actual  possession.    Ibid. 

11.  The  assent  ot  the  executor  is  pot  neces- 
sary to  a  legacy  charged  on  land.    find. 

13.  A  Court  of  law  has  no  jurisdiction  of  an 
action  to  enforce  payment  of  a  legacy  charged 
on  land- devised,  or  on  the  devisee  m  respect  of 
the  land,  though  he  may  have  entered  and  pro- 
mised to  pay,  unless  the  land  be  exclusively 
charged.  Where  this  is  not  so,  jurisdietion  be- 
longs to  a  Court  of  equity.    Ibid. 

13.  In  an  action  on- a  promise  by  a  devisee 
to  pay  a  legacy  charged  on  the  land,  or  on  the 
devisee  in  respect  of  the  land,  the  value  of  the 
land  is  immaterial,  and  cannot  be  inquired  of  at 
the  trial.    Ibid, 

IIL  fVhtn  a  Ugaey  operates  a$  the  taiufaeiton  of 

a  debt 

14.  It  is  a  general  rule  that  a  legacy  given 
by  a  debtor  to  his  creditor,  which  is  equal  to  or 
greater  than  the  'debt,  shall  be  considered  as  a 
satisfaction  of  it ;  but  this  does  not  apply  to  a 
debt  existing  in  an  open  unliquidated  account. 
William  V.  Crary^  5  Cow.  368.    ^' 

15.  The  plea  of  a  legacy  in  satis^ction  should 
always  aver,  either  that  the  bequest  was  made 
in  satisfaction  of  the  debt,  or  was  intended  as 
such.  Merely  pleading  the  bequest,  and  show- 
ing it  equal  to  or  greater  than  the  debt,  is  bad  as 
an  argumentative  plea.    Ibid. 

1^.  A  general  bequest  of  a  sum  of  money  to 
a  debtor,  equal  to,  or  exceeding  the  debt  due, 
thougrh  it  stand  in  an  anliquidated  account,  as 
a  satisfaction,  if  it  appears  eitliefon  the  face 
of  the  will,  or  by  evidence  aliunde^  to  be  so  in- 
tended.    WtlUanu  V.  Crary,  8  Cow.  246. 

17.*  Thus,  where  W.  was  indebted  to  the 
testatrix  on  bond  and  mortgage  $4000,  and  the 
testatrix  owed  him  on  account  less  than  $2400, 
and  she  declared  by  her  will,  that  on  W.*s  pay- 
ing $1600,  the  bond  and  mortgage  should  be 
discharged,  which,  was  done  accordingly  ;  and 
it  appeared  by  conversation  between  W.  and 
the  testatrix,  that  she  intended  the  bequest 
should  go  to  discharge  the  debt  due  to  W.*; 
held^  that  it  operated  as  his  payment.    Jbid. 

18.  Parol  evidence  to  show  the  intent  of 
the  testatrix,  was  htld  not  to  be  objectionable,  as 
grin^  to  YVTf  or  contradict  the  will,  but  to  be 
consistent  with  it.    Ibid. 

19.  A  legacy  by  a  creditor  to  the  wife  of  a 
debtor  is  not  a  satisfaction  of  the  debt  due  the 
testator,     darke  v.  Bogardus^  13  Wend.  67. 

20.  The  acceptance  of  a  legacy  will  not  ope- 
rate as  the  extinguishment  of  ailebt  due  from 
the  testator  to  the  legatee,  unless  the  circum- 
stances of  the  case  are  such  as  to  warrant  the 
conclusion  that  such  was  the  intentipn  of  the 
tpstator.  MuUuraiCs  Exteul6r$  v.  Criileipie,  12 
Wend.  349. 

lY.  Oonsiructioh  of  a  legacy, 

21.  Chattels  or  money  may  be  limited  over 
after  a  life  interest^  but  not  after  a  gift  of  the  ab- 
Bolnte  property.  Faierson  r.ElTisj  11  Wend. 
060. 


22.  Where  a  legacy  is  given  when  the  legatee 
attains  the  age  of  twenty-one,  if  the  devisor 
directs  the  interest  of  the  legacy  to  be  apptiei 
in  the  mean  time  for  the  benefit  of  legratee,  there 
being  an  absolute  gift  of  the  interest,  the  prin- 
cipal will  be  deemed  to  have  vested.     Ibid, 

23.  A  legacy  will  be  deemed  vested,  if  it  bo 
left  to  the  discretion  of  a  trustee  to  pay  the 
legacy  sooner  than  the  time  specified  in  the 
will ;  and  it  seems,  that  the  mere  appointment 
of  a  trustee  for  the  legatee  during  the  minority 
will  have  the  same  effect    Ibid.- 

24.  Where  the  limitation  over  of  personal 
property  is  such  as  would  create  an  estate  tail, 
either  by  express  words  or  by  implication,  in  the 
legatee  first  named,  if  real  estate  was  the  sub- 
ject of  the  limitalion,.the  gift  to  the  first  legatee 
is  absolute  by  operation  of  law,  notwithstand- 
ing the'  manifest  intent  of  the  devisor  to  the 
contrary ;  such  intent,  being  in  contravention  of 
the  settled  rules  of  law,  must  yield  to  the  law. 
Ibid. 


LEX   LOCI. 

1.  Covenant  vrill  not  lie  in  this  state,  on  a  con- 
tract to  bo  performed  in  Pennsvlvania,  with  a  scrawl 
and  word  aeal  in  the  b)Ctts  sigilii,  though,  by  the  Uw 
of  that  state,  this  constitutes  a  seal.  Audreivs  v. 
Herriott,  A  Covr.  50S. 

2.  The  ibrm  of  the  action  relates  to  the  remedy, 
and  is  govemabfe  by  the  lex  luei.  See  note  at  tlie 
end  of  this  case.    Ibid. 


LIBEL. 

I.  What  a  a  liba,  and  qf  the  publication  of  a  libel. 
II.  JvMtljUation  qf  a  Ikbet. 
III.  Action  for  a  Itbel, 

L  What  is  a  libel,  and  qf  the  publication  qf  a  libel, 

1.  A  libel  is  a  malicious  defamation,  made  public 
either  by  printing,  vmting,  signs,  or  fixtures,  tending 
to  blacken  the  memory  of  one  who  is  dead  or  the  repu- 
tation of  one  who  is  alive,  and  expose  him  to  public 
hatred,  contempt,  or  ridicule.  Root  xJCirifi^,  7  Cow.6 1 3. 

.1  *.  Malice  is  generally  to  be  inferred  from  the  libel- 
lous nature  of  a  publication,  or  its  falsity ;  and  it  is  to  bo 
taken  as  lalsc  till  proved  to  be  true,  but  the  truth  is  a 
good  defence,  though  the  publication  be  malicious. 
Ibid. 

If.  A  memorial  prearnted  to  a  board  of  eircue,  re- 
monstrating aapainst  the  granting  of  a  license  to  a  par- 
ticular individual  to  keep  a  tavern,  charging  him  with 
stirring  up  justice's  suits  with  a  view  of  having  tha 
'causes  tried  at  his  tarem,  is  a  privilegc.l  communic^* 
tion ;  and  no  action  lies  as  for  the  publication  of  tt 
libel,  unless  express  malice  be  proved.  Vandenee  t.. 
M'Grc^ar,  12  Wend.  646. 

2.  The  circoiation  of  the  memorial,  for  die  pur- 
pose  of  obtaining  signatures  thereto,  is  within  the 
privilege.    Ibid. 

II.  Justification  of  a  libel. 

3.  In  an  action  for  a  libel,  flie  publicalioh  in  a  news- 
paper of  rumours  cannot  be  justified  by  the  -fact  that 
such  rumours  existed,  though  it  may  be  given  in  evi- 
denoe  in  mitigation  of  the  damages.  »§kinner  ads. 
Powers,  1  Wend.  461. 

4.  A  charge  of  misconduct  of  a  specified 
kind    is   not  justified    by   proving   the   plaintiiS' 
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of  misconduct  of  a  ftimilar  character. 


bid. 


6.  The  defendant's  justification  must  be  as 
broad  as  the  charge ;  the  proof  of  the  trufti  of 
one  out  of  many  charges  wUl  not  constitute -a 
justification,    llnd, 

III.  AcUonfor  a  Uhel 

6.  In  an  action  for  a  libel,  the  defendant  can- 
not, either  in  bar  of  the  action,  or.  in  mitigation 
of  damages,  give  in  evidence  other  libels  pub- 
lished of  him  by  the  plaintiff  not  distinctly  re- 
lating to  the  same  subject ;  nor,  if  so  relating,  in 
palliation  of  the  offence  on  the  ground  otprowh 
cation,    Beardaky  ▼•  Maynard^  4  Wend.  336. 

7.  It  is  not  allowable  to  ask  a  witness  haw 
he  understood  the  libeL    Ibid. 

8.  In  an  action  for  a  libel,  a  previouB  publi- 
cation by  the  plaintiff  cannot  be  given  in  evi- 
dence by  the  defendant,  unless  the  publication 
complained  of  as  libellous  is  manifestly  an 
answer  to,  or  commentary  upon,  the  previous 
publication.  Maynard  v.  Beardtley^  7  Wend. 
66a 

9.  Evidence  of  such  previous  publication  will 
not  be  received  in  mitigatiot)  of  damages  on  the 
ground  of  provocation,  unless  not  only  the  con- 
nexion between  the  publications  be  manifest, 
but  also  Jthe  provocation  be  so  recent  as  to 
induce  a  fair  presumption  that  the  injury  com- 
plained of  was  inflicted  during  the  continuance 
of  the  feelings  and  passions  excited  by  the  pro- 
vocation. Under  other  circumstances,  libel- 
lous publications  by  the  plaintiff  affecting  the 
defenda;it  are  inadmissible  in  mitigation,  the 
only  remedy  of  th.e  party  being  by  cross  action. 
Ibid, 

,  10.  The  defendant  may  mitigate  damages  b^ 
showing  the  plaintiff  a  tommon  UhtlUr  ,*  but  it 
must  be  done  in  the  same  way  that  a  general 
repuiaiion  is  proved.    Ibid, 

11.  In  an  action  for  a  libely  it  is  not  admis- 
sible for  a  witness  to  state  his  understanding  or 
construction  of  the  publication;  he  can  testify 
only  to  facts,  and  not  to  his  opinions  or  conclu- 
sions.   Ibid, 

13.  In  an  action  for  a  libel,  the  defendant 
may  give  in  evidence  previous  publications  by 
the  plaintiff,  where  their  admission  is  necessary 
to  a  due  understanding  of  the  purport  and  object 
of  the  publication  alleged  to  be  libellous,  or 
where  their  tendency  is  to  give  a  character  to 
it,  by  softening  its  asperity,  or  mitigating  its 
severity;  but  such  previous  publications  are 
not  admissible  in  evidence  for  the  purpose  of 
showing  provocation,  unless  of  so  reeenL  a  date 
as  to  afford  a  fair  presumption  that  the  article 
alleged  to  be  libellous  was  published  under  the 
impulse  of  passion  excited  by  them ;  nor  axe 
they  admissible  to  prove  the  plaintiff  a  common 
Ubeller,  or  that  the  publication  complained  of  as 
a  libel  was  the  retort  of  severe  crimination. 
Qould  V.  Weed,  13  Wend.  12. 

13.  In  every  action  for  a  libels  a  publication 
of  the  libellous  matter  must  be  distinctly  aver- 
led ;  and  it  will  not  be  sufficient  to  allege  that 
the  defendant  composed,  wrote,  and  delivered  to 
the  plaintiff,  a  certain  false,  malicious,  and  de- 
famatory libel ;  but  it  must  appear  upon  the  face 
of  the  declaration  that  the  libel  wa^  in  some 


form  made  public.     Waitiel  v.  Hobnan^  S  Hall, 
173. 

14.  It  is  not  necessary,  however,  to  aver  ia 
direct  terms  that  the  libel  was  communicated 
to  third  persons ;  but  it  will  be  safficient  to  a'- 
lege  that  the  defendant  rmb/iskedy  and  caused 
to  be  published,  a  certain  libel,  although  it  also 
appear  that  it  was  addressed  to  the  plaintiir. 
Ibid. 


LIEN. 

1.  W^here  a  brickmaker  manufactured  a  qvan* 
tity  of  brick  on  a  brickyard  furnished  bj  one 
who  likewise  supplied  thiB  wood  and  all  other 
necessaries  to  carry  on  the  work,  and  irbo 
agreed  to  pay  the  workman  81.75  for  every 
1000  'bricks  made  and  shipped,  on  'the  retam 
of  the  vessel  in  which  the  same  were  carried  to 
market ;  i^  waa  held,  that  the  brickmaker  had  a 
particular  lien  on  the  article  manufaeUired  by 
nim,  until  he  had  parted  with  the  possession  of 
iL    Moore  t.  HttAcoek,  4  Wend.  393. 

3.  Whei;e  it  is  sgreed  that  the  owners  of  a 
saw  mill  shall  have  a  lien  for  their  charges  in 
sawing  logs  into  boards,  that  the  boards  shall 
be  removed  a  short  distance  from  their  pre- 
mises, but  that  the  lien  shall  continue  until  pay- 
ment, and  the  boards  are  sawed  and  piled 
accordingly  a  short  distance  from  the  milli  the 
lien  of  the  owners  of  the  mill  is  as  perfect  as  if 
the  boards  were  in  their  millyard ;  the  posses- 
sidn  of  the  owner  of  the  boards  is  their  poase»- 
sion.  Whuler  et  aL  v.  M'Birland,  10  Wend. 
318. 

3.  Where,  under  such  circumstances,  a  she 
riff,  by  virtue  of  an  execution  against  the  owner 
of  the  boards,  levied  upon  the  boards  after  being 
apprized  of  the  lien,  and  advertised  the  whole 
property,  and  not  merely  the  right  of  the  defend- 
ant to  the  property  subject  to  the  lien;  iiveta 
held,  that  the  parties  entitled  to  the  lien  might 
sue  out  a  replevin.    Ibid,  ^ 

4.  //  seems,  that  the  intact  of  a  defendant  in 
personal  property  subject  to  the  lien  might  be 
levied  on  and  sold,  without  subjecting  the 
officer  to  responsiblli^.    Ibidi, 

5.  Where  a  contract  is  entered  into,  by  which 
a  party  agrees  to  manufacture 'boards  for  another, 
and  to  transport  them  to  market  at  a  stipolaled 
price,  and  provision  is  made  by  the  contraet, 
giving  the  manufacturer  a  lien  upon  the  boanb 
wliich  shall  be  delivered  by  htm,  after  the  deli- 
very of  a  specified  quantity ;  if  the  whole  quan- 
tity  jof  boards  made  is  not  sufficient  to  enable 
the  manufacturer  to  deliver  the  specified  quan* 
tity  and  satisfy  his  lien,  and  such  inability  is 
caused  by  the  omission  of  the  other  party  to 
supply  him  with  a  sufficient  nun^ber  of  saw 
logs  out  of  which  to  manufacture  boards,  the 
common  law  lien  attaches  to  the  last  quantity 
manufactured,  notwithstanding  the  special  agree- 
ment.   Mount  v.  Williams,  11  Wend.  77. 

6.  In  an  .action  by  a  mechanic  oc  laboareri 
under  the  lien  law  in  the  city  of  New  York,  to 
charge  the  owner  of  a  building  for  moneys  dM 
by  the  contractor  to  the  mechanic  for  woix 
donoy  it  is  incumbent  upon  the  plaintiff  to  show 
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that  under  the  contract  betigveen  the  owner  and 
contractor,  there  are  moapys  due  from  the  for- 
mer to  the  latter ;  the  onus  frobandi  lies  on  the 
plaintiff  in  such  a  case.  Such  a  contract  must 
be  in  writing,  and  the  work  for  which  the  owner 
is  sought  to  be  charged  must  be  done  in  pur* 
suance  of  such  contracL  Haswell  v.  Goodckild, 
12  Wend.  373. 

7.  In  proceedings  under  the  statute  giving  a 
lien  for  damages  upon  a  vessel  doing  injury  to 
another,  where  the  former  has  been  disipharged 
from  seizure  upon  the  execution  of  a  bona  to 
pay,  &c.,  and  an  action  is  brought  upon  the 
Dond,  the  defendant  may  tender  amends  on  the 
ground  that  the  injury  was  casual  or  involun- 
tary ;  but  whether  it  was  so  or  not  must  be 
certified  by  the  judge  presiding  at  the  trial. 
Stack  d  al,  v.  Brown  et  aL  13  Wend.  390. 

8.  In  sueh  an  action,  the  plaintiff  is  entitled 
to  a  verdict  for  the  sum  tendered  as  damages, 
although  he  refused  to  accept  the  same  when 
tendered ;  if  he  Recover  no  more  than  the  sum 
tendered,  the  defendant  is  entitled  to  the  costs 
accrued  subsequently  to  the  tender;  but  in  case 
the  plaintiff  alter  such  refusal  elect  to  accept 
the  sum  tendered,  and  if  the  defendant  neglect 
to  pay  the  same  within  a  reasonable  time  after 
a  demand  thereof,  the  costs  accruing  thereaf^r 
will  be  deducted  from  the  costs  to  which  the 
defendants  entitled.    Ibid. 

9.  Where  (he  plaintiff  claims  in  his  declara- 
tion only  for  damage  done  to  the  vessel,  he  can- 
not recover  conacgtteniial  damages.    Ibid, 

10.  Whether  such  conaeouerUiai  damages  are 
a  lien  on  the  vessel  under  the  statute  ?  Qtuere, 
Ibid. 

1 1..  The  lien  of  a  mechanic  for  work  done,  by 
him  is  discharged  by  an  agreement  on  his  part 
to  look  to  the  personal  credit  of  his  debtor,  or 
another,  for  satisfaction  of  his  demand.  Bailey 
V.  Adam%  H  Wend.  201. 

12.  Whether  a  third  person  can  avail  himself 
of  a  lien  in  favour  of  a  mechanic,  in  the  defence 
of  an  action  of  trover  brought  for  the  recovery 
of  a  chattel  1     Qumre,    Ibid, 

13.  The  owner  of  a  ship  hss,  by  the  general 
rules  of  law,  a  lien  on  the  cargo  for  his  freight, 
although  the  vessel  may  be  hired  to  another, 
provided  he  continues  in  the  actual  or  construc- 
tive possession  and  control  of  it.  But  if  he  part 
with  his  possession  to  a  charterer,  the  latter  is 
considered  as  the  owner  for  the  voyage,  and  the 
former  has  no  lien  for  the  freight.  Lander  v. 
aark,  I  Hall,  355. 

14.  By  covenant  of  charter  party,  fhe  owner 
of  the  brig  Holly  let  her  to  the  plaintiff  for  a 
voyage  from  Boston  to  the  east  coast  of  Sputh 
America,  and  back  to  Boston.  The  master  of  the 
vessel  was  to  be  appointed  by  the  plaintiff;  and 
he  stipulated  to  pay  the  owner  $600  per  month 
for  the  hire  of  the  vessel,  to  pay  all  port  charges 
and  pilotage  during  the  voyage,  and  to  *^  de- 
liver the  brig,"  on  ner  return  to  Boston,  to  the 
owner  or  his  order.  The  vessel  proceeded  to 
Rio  Grande,  and  having  delivered  her  cargo 
there,  took  on  board  another,  partly  the  pro- 
perty of  the  plaintiff,  and  partly  od  freight  for 
New  York.  She  likewise  received  the  de- 
fendant on  board  at  Rio  Grande,  as  master  for 
the  homeward  voyage.     He  was  directed  to 
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proceed. to  New  York,  and  there  deliver  such 
part  of  the.  cargo  as  was  taken  on  freight  for 
that  place,  and  there  await  the  orders  of  the 
plairfliff.  Among  the  articles  taken  on  freight, 
was  a  quantity  of  hides,  &c.,  consigned  to  one 
Whitlock  of  New  York.  Before  the  arrival  of 
the  vessel  at  New  York,  tlie  charterer  became 
insolvent,  and  immediately  on  her  arrival  the 
owner  took  possession.  Whitlock  paid  the 
freight  of  the  property  consigned  to  him  to  the 
defendant  ,*  and  he,  with  the  full  knowledge  of 
tlie  charter  party,  and  of  the  claims  of  the  plain* 
tiff,  paid  over  the  money  to  the  oxtmer  oi  the 
vessel ;  Ae/rf,  that  the  charterer  might  recover 
back  the  freight  thus  paid  over  to  the  owner,  in 
an  action  of  mumpsii  against  the  master,  the 
defendant ;  held^  also,  that  the  deviation  of  the 
vessel  from  the  direct  route  from  Rio  Grande 
to  Boston,  for  the  purpose  of  delivering  freight 
at  New  York,  could  not  be  Considered  by  the 
owner  such  a  violation  of  the  charter  partv  as 
would  authorize  him '  to  treat  it  as  a  nullity, 
resume  the  possession  of  his  vessel  at  New 
York,  and  claim  a  right  of  lien  for  the  freight 
of  the  goods  found,  on  board.    Ibid* 


LIMITATION  OF  ACTIONS. 

I.  Whtn  the  statute  of  limilaiions  is  a  bar, 
II.  Egceeplions  in  the  staiutSf  and  what  will  re-» 
vive  the  right  of  action, 

I.  When  the  statute  of  Kmttalions  is  a  bar, 

1.  The  shortest  period  which  a  Court  of 
equity  is  bound  to  consider  an  absolute  bar  to  a 
snit  respecting  real  estate,  in  analogy  to  the 
limitation  of  actions  at  law,  is  twenty  years. 
Hawlev  v.  Oramner^  4  Cow.  717. 

2.  tvL  cases  of  implied  trusts  in  relation  to 
personal  property,  or  to  the  rents  and  profits  of 
real  estate,  where  persons  claiming  in  their 
own  right  are  turned  into  trustees  by  implicar 
tion,  Uie  right  of  action  in  equitjr  will  be  con- 
sidered as  baned  in  six  years,  in  analogy  to 
the  limitation  of  similar  actions  at  law.    Ibid* 

3f  Non  assumpsit  infra  sex  annos  to  a  decla- 
ration on  a  promise  of  indemnity  is  bad  in  sub- 
stance;  ana  though  issue  be  taken  thereon,  and 
there  be  a  verdict  found  for  the  plaintiff,  subject 
to  the  opinion  of  the  dourt;  and  the  evidence 
be  plainly  against  the  plaintiff  npon  the  issue ; 
if  the  cause  be  in  other  respects  with  htm,  he 
shall  have  judgrment;  and  although  such  an 
issue  be  found  for  the  defendant,  the  plaintiff 
shall  have  judgment  non  obstfxnte  veredicto. 
Hale  V.  Jndrus^  6  Cow.  225. 

4.  Semble^  that  on  a  promise  to  ipdemifv,  one 
action  may  be  brought,  and  a  recovery  had  for  a 
breach  or  breaches ;  and  then  a  subsequent  ac- 
tion on  the  same  promise  for  another  breach  or 
breaches  happening  aOer  the  first  recovery.  Ibid, 

5.  Where  a  note  was  endorsed  by  the  holders 
to  a  bank  for  collection,  whose  notary  negli- 
gently omitted  to  charge  a  prior  endorser  oy 
giving  notice  of  nonpayment;  and  the  bank 
was  sued  by  their  endorsers  for  neglect,  and 
compelled  to  pay  damages ;  in  an  action  of  oa- 
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wmptit  against  the  notary ;  held,  that  the  cause 
of  action  arose  immediately  on  the  omission ; 
and  the  bank,  not  having  sned  till  more  than 
six  years  after*  were  barred  by  the  statute  of 
limitationa.     Uliea  Bank  ▼.  Childs,  6  Cow.  $38. 

6.  And  this,  thou^  the  former  suit  and  re- 
covery thereon  against,  and  payment  of  da- 
mages by  the  bank  to  the  holders,  were  all 
within  six  years  of  the  sait  against  the  notary. 
Ibid.  V 

7.  Held,  also,  that  the.  notary,  not  having 
notice  of  the  former  suit,  could,  in  no  way,  be 
affected  by  it,  even  as  to  the  amount  of  da- 
iqages.    Ibid. 

.  8.  Semble,  it  would  he  otherwise  as  to  the 
mere  amount  of  damages,  if  he  had  had  notice ; 
but  still  he  must  have  been  sued  within  six 
years  from  his  omission.    Ibid. " 

9.  Error  lies  at  any  time  within  five  years, 
though  the  money  be  paid  and  accepted  upon 
the  judgment  below.  Per  Spencer  and  Colden, 
Senators,    Qowe$  r.  Jkekeraon^'Q  Cow.  328. 

10.  A  party  may  appeal  from  a  final  decree 
of  Chancery  at  any  time  within  five  years, 
though  he  have  accepted  the  money  awarded 
by  the  decree.    Ibid. 

11.  But  the  right  to  appeal  may  be  waived 
by  agreement  or  stipulation.     Ibid.         * 

12.  The  erection-  of  a  mill  dam  on  one^s  own 
land,  and  flowing  a  neifrhbour's  land  for  more 
than  twenty  years  unmterruptedly,  bars  all 
right  of  action  in  the  neighbour ;  but  only  for 
the  dam  as  it  stood.  If  it  be  raised  and  the 
flow  increased  within  twenty  years,  an  action 
lies.    Bustell  v.  StoH,  9  Cow.  279. 

13.  One  Hem  of  an  account  within  six  years 
before  suit  brought  will  not  draw  after  it  items 
beyond  six  years*,  so  as  to  protect  them  from 
the  statute  of  limitations,  unless  there  have  been 
muitMl  aeeounis  and  reciprocal  demandt  between 
the  parties.    Kimball  v.  Brown,  7  Wend.  322. 

14.  Where  a  note  is  payable  whenever  a  cer- 
tain mortgage  hblden  by  the  maker  -shall  be 
collected,  a  cause  of  action  accrues  thereon 
when  the  mortgagee  enters  into  possession  of 
the  mortgaged  premise's  by  virtue  of  a  fore- 
closure, and  his  title  thereto  becomes  absolute, 
provided  the  mortgaged  premises  are  eaual  to 
the  value  of  the  debt;  the  mortgage,  tnen,  in 
Judgment  of  law,  is  collected,  and  unless  &  suit 
is  brought  upon  the  note  within  six  years  after 
the  happening  of  the  above  events,  the  plaintiff 
will  be  barred  by  the  statute  of  limitations. 
Morgan  v.  Phtmb  et  at.  9  Wend.  287. 

15.  So  also,  a  count  for  negligence,  in  omit- 
ting^ to  collect  the  {(mount  oi  tlie  mortgage,  is 
barred  by  the  statute,  unless  suit  be  bronght 
within  six  years  from  the  time  when  the  money 
might  have  been  collected,  had  the  maker  of 
the  note  nsed  diligence.    Ibid. 

16.  A  former  suit  for  the  dame  cause  of  ac- 
tion, in  which  the  defendant  obtained  a  verdict, 
is  a  bar  to  a  second  suit,  although  such  verdict 
was  rendered  on  the  erroneous  ground  that  the 
plaintiff';!  cause  of  ectton  had  not  then  accrued, 
when  in  fact  the  plaintiff  had  at  the  time  a  good 
and  perfect  cause  of  action.    Ibid. 

17.  A  promise  to  the  holder  of  a  chose  in 
action,  taking  a  case  out  of  the  statute  of  limi- 
tations, is  available  in  an  action  by  a  subse- 


quent holder.    Souiden  el  al.  v.  Fen  Retmelaer, 
9  Wend.  293. 

18.  Where  a  surety,  an  accommodation  en- 
dorser, pays  part  of  a  judgment  obtained  against 
him,  and  gives  his  note  for  the  balance,  which 
is  accepted  by  the  plaintiff  in  satisfactioa  of 
the  judgment,  and  in  full  of  his  claim,  the  eaose 
of  action  of  such  snrety  against  bis  principal 
to  recover  as  for  money  paid  is  perfect,  and  th« 
statute  of  limitations  begins  to  run ;  so  that, 
under  the  chrcumstances  of  a  given  caae,  a  plea 
of  actio  rum  accrevit  will  bar  a  recovery  by  the 
surety  against  the, principal,  although,  couqtiag 
from  the  time  of  the  actual  payment  of  the  note 
thus  giren  for  the  -balance,  the  statute  vonid 
not  run.    Rodman  v.  Heddtny  10  Wend.  498. 

II.  Exceptions  in  ike  sUtiuie,  and  tehtd  inU  r^ 
me  the  right  of  adion. 

19.  An  inventory  and  affidavit  of  a  debt, 
made  by  an  insolvent  before  a  commissioner 
in  order  to  obtain  his  discharge,- (which  is 
granted,)  under  the  insolvent  act,  is  a  sufficient 
acknowledgment  to  take  the  debt  ont  of  the 
statute  of  limitations.  Bryar  v»  WiUcoda^l 
Cow.  169. 

20.  In  Chancery,  a  pure  plea  of  the  statute 
of  limitations,  in  answer  to  a  bill  charging  cir* 
cumstances  to  take  the  case  out  of  the  statate, 
is  no  bar,  unless  it  be  supported  by  an  ansver 
denying  or  destroying  the  force  of  those  circling 
stances.    Blood^ood  v.  Kane,  8  Cow.  360. 

21.  The  disalility  which  entitles  a  party  to 
the  benefit  of  the  proviso  in  the  statute  of  limita- 
tions, must  exist  when  the  right  of  entry  or 
action  first  accrues;  and- if  several  disabilities 
exist  together,  the  statute  does  not  hegin  to  no 
till  the  whole  are  removed.  Jackson  v.  /oAiuoa, 
6  Cow.  74. 

23.  If  several  disabilities  exist  together  ir 
the  owne^  of  an  estate,  as  infancy  and  covertare. 
when  the  adverse  possession  commences  againsi 
her,  she,  or  if  she  die,  her  heirs,  have  atleasl 
ten  years  within  which  to  enter  or  bring  ao  a^ 
tion,  afler  both  disabilities  are  removed;  aid 
they  are  entitled  to  full  twenty  years  for  this 
puipose  from  the  time  when  the  adverse  pos- 
session commences.  Thus  if  the  disabilities 
should  be  removed  within  three  years  after  the 
adverse  possession  commenced,  they  would  not 
be  barred  under  seventeen  years.  So  if  the 
disabilities  should  not  be  removed  till  twenty 
years  after  the  adverse  possession  began,  they 
would  still  have  ten  years  to  enter  or  bring 
ejectment.  And  thus  thirty  years'  ^d ferae  pos- 
session, or  more,  may  be  necessary  to  bar  lo 
entry  or  ejectment.    Ibid. 

23.  And  though  these  disabilities  bdremorfd, 
if  the  right  of  entry  or  ejectment  be  suspended 
by  the  intervention  of  a  particular  estate,  exist* 
ing  at  the  time  of  their  removal,  as  a  tenancy 
by  the  courtesy  initiate,  dining  their  existence, 
and  consnnunate  eoinstante  that  they  determinei 
the  owners  still  have  ten  years  to  enter  or  bring 
ejectment  after  the  particular  estate-determined. 
Ibid. 

24.  Cumulative  or  successive  disabilitirt. 
such  as  are  mentioned  by  the  protiso  in  the 
statute  of  limitations,  are  not  allowed  to  stand 
in  the  way  of  the  statute ;  but  the  inteirenuon 
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of  a  particular  estate  is  not  within  the  rule. 
Thus,  if  the  disseisin  happens  during  infancy 
and  coverture,  and  aAerwards,  before  or  at  the 
determination  of  these  disabilities,  an  estate  by 
the  courtesy  intervene,  it  is  not  within  the  rule ; 
but  the  rightful  owner  shall  have  yet  ten  years 
to  enter  or  bring  ejectment  after  the  estate  by 
the  courtesy  is  determined.    Ihid, 

35.  The  statute  of  limitations  does  not  run 
against  remainder-men  or  reversioners  during 
the  continuance  of  the  particular  estate.  It  was 
aimed  at  those  who  may  be  ^ilty  of  kuhea  in 
omitting  to  enter  or  bring  actions ;  which  can- 
Bot  be  said  of  remainder-men  and  reversioners, 
who  have  no  right  in  law  to  do  either.  And 
this,  whether  the  particular  estate  exist  at  the 
time  of  the  disseism,  or  arise  subsequently ;  pro- 
Tided  that,  in  the  latter  case,  it  be  immediately 
preceded  by  a  disability  or  disabilities  witliin 
the  proviso,  of  the  statute.    Ihid, 

36.  A  capiat  ad  respondendum^  to  save  the 
statute  of  limitations,  is  mere  matter  of  form ; 
and  may  be  delivered  to  the  sheriff,  with  in- 
BtTuotJons  to  return  it  non  eat,  Btekman  v. 
iSb//«r/e^5Cow.519. 

37.  If  it  be,  by  mistake,  issued  in  favour  of 
the  plaintiff  as  executor,  and  the  pluries  be  in , 
the  plaintiff *8  individual  character,  Kfnble^  this. 
is  no  objection.    Jtnd, 

3d.  tf  ut  if  otherwise,  the  first  capiat  may  be 
amended,  even  after  verdict.    Ibid. 

39.  An  account,  many  items  of  which  arose 
six  jears  before  suit,  is  not  barred  by  the  statute 
of  limitations  as  to  those  items  which  arose 
more  than  six  years  before  suit.  And  this  rule 
extends  as  well  to  the  defendant's  account, 
introduced  by  way  of  setroff,  as  to  the  plain- 
tiff^s.     Tucker  v.  /re»,  6  Cow.  193. 

30.  To  save  the  statute  of  limitations,  on  the 
ground  of  unexecuted  process  within  the  six 
years,  the  plaintiff  must  reply  that  process 
was'  sued  out,  and  returned  turn  eat  inveniua  ; 
and  connect  it,  by  continuances,  with  tho  imme- 
diate process  on  which  the  defendant  was  ar- 
rested ;  and  this  replication  must  be  sustained 
by  evidence.    Baakina  v.  JVilson^  6  Cow.  471. 

31.  It  is  not  enough  to  show  that  process 
was  sued  out,  without  being  delivered  to  the 
sheriff  or  returned.    Ibid, 

32.  The  continuances  may  be  entered  at  any 
time.    Ibid, 

33.  An  endorser  is  an  incompetent  witness 
for  the  endorsee,  in  a  suit  by  him  against  the 
maker,  even  to  prove  the  defendant's  confession 
of  the  debt,  so  as  to  take  it  out  of  the  statute 
of  limitations,  after  the  maker's  signing  has 
been  proved  by  another.*  And  where  w  en- 
dorser disposed  that  he  had  disposed  of  all  his 
interest  in  the  4iote,  and  believed  that  he  had 
not  been  made  responsible ;  Ae/J,  that  this  was 
not  sufficient  to  do  away  the  presumption  of 
law  that  he  was  interested.    Ibid, 

3f.  But,  aembhy  that  if  he  be  not  responsible 
as  endorser,,  he  would  not  be  so  far  interested, 
by  reason  of  an  implied  warranty  of  the  genu- 
ineness of  the  note,  as  to  preclude  his  being  a 
witness  to  show  the  maker's  confession,  so  as 
to  take  the  note  out  of  the  statute  of  limitations, 
after  the  maker's  signature  had  been  proved  by 
another.    Ibid. 


35.  An  acknowledgment  of  a  debt,  in  order 
to  take  it  out  of  the  statute  of  limitations,  must 
clearly  refer  to  the  very  debt  in  question  between 
the  parties.     Clarke  v.  Duicher^  9  Cow.  674. 

36.  Where  there  is  no  dispute  what  the  facts 
are,  which  are  insisted  on  as  taking  a  debt  out 
of  the  statute  of  limitations,  their  effect  is  a 

3uestion  of  law ;  otherwise,  where  the  facts  are 
oubtful  upon  the  evidence;  the  question  is  tlieu 
one  mixed  of  taw  and  fact.  Ibid,  S.  P.  Read 
V.  J/ttrrf,  7  Wend.  408. 

37.  A  lessor  had,  for  a  great  number  of  years, 
received  from  his  tenant  annually  a  few  shil- 
lings more  rent  than  was  doe ;  and  his  tenant  at 
length  sued  him  before  a  justice  for  the  excess 
he  had  paid ;  some  having  been  paid  more,  and 
some  less  than  six  years  before  suit  brought. 
The  lessor  asked  the  tenant  before  declaration 
put  in,  why  he  had  sued  him  1  who  told  him 
he  had  sued  him  for  the  excess  of  four  or  five 
shillings  per  year ;  and  the  lessor  replied,  **  It 
has  been  an  old  custom  of  mine  to  take  so 
much."  The  tenant  asked  him  if  custom  made 
law  ?  He  said  he  did  not  know  that  it  did  in 
this  case.  Htld^  that  this  did  not  amount  to 
such  an  admission  as  would  take  the  olaim  out 
of  the  statute  of  limitations.    Ibid, 

38.  The  acknowledgment  of  a  defendant,  to 
take  a  case  out  of  the  operation  of  the  statute 
of  limitations,  must  be  an  uneauivocal  and 
positive  recognition  of  a  subsisting  claim  in 
favour  of  the  plaintiff;  it  must  be  an  admission 
of  a  previous  subsisting  debt,  which  he  is  liable 
and  willing  to  pay;  and  must  not  be  accom- 
panied by  circumstances  repelling  the  pre- 
sumption of  a  promise  to  pay  the  debt  Purdy 
V.  ,9uatin,  3  Wend.  187. 

39.  Where  the  maker  of  a  promissory  note, 
barred  by  the  statute  of  limitations,  on  the  pre- 
sentation of  the  note  to  him  for  payment,  said, 
that  be  had  paid  it  in  services  done  for  the 
payee;  il  waa  held^  that  this  declaration  was  not 
such  an  admission  of  a  subsisting  indebtedness 
from  which  a  promise  could  be  implied.  Brad' 
ley  V.  Field,  3  Wend.  873. 

40.  A  plaintiff  cannot,  to  save  the  statute  of 
limitations,  avail  himself  of  a  eapiaa  which  was 
issued  wittiin  the  six  years,  regularly  returned, 
entered  on  a  continuance  roll,  and  the  continu- 
ances carried  down  to  the  time  of  the  issuing 
of  the  process  on  which  the  defendant  was  ar- 
rested, unless  the  plaintiff  shows  that  such  pro- 
cess is  a  continuation  of  the  process  originally 
issued,  as  that  it  is  an  allot  or  pluriea.  The 
continuation  of  the  suit  roost  be  proved,  and 
will  not  be  presumed.  Soulden  et  al,  v.  Fan 
Rcntulaer^  3  Wend.  473. 

41.  Where  a  plea  of  non  aaaumpail  infra  tex 
annoa  was  put  in,  and  the  plaintiffs  replied  a 
now  promise,  and  gave  evidence  in  support  of 
the  replication  on  the  trial  of  the  cause ;  il  was 
held,  that  the  issue,  though  informal,  was  not 
traniaterial,  and  that  the  defect  was  cured  bjr 
the  verdict.    Ibid, 

43.  An  acknowledgment  which  is  to  have 
the  effect  of  tahing  a  stale  demaud  out  of  the 
operation  of  the  statute  of  limitations,  ought  to 
be  clear  and  explicit  in  relation  to  the  subject 
or  demand  to  which  it  refers.  Stafford  v.  Bryan^ 
3  Wend.  533. 
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43.  If  effect  can  be  given  to  the  declarations 
or  admiseions  which  may  be  proved  to  have 
been  made  by  a  defendant,  withont  referring 
them  to  the  demand  opon  which  the  aait  is 
brought,  they  will  not  be  considered  as  refer- 
ring to  snch  demand,  and  as  evidence  of  a  new 
promise  to  pay  it,  especially  where  the  defend- 
ant, in  an  answer  to  a  liill  of  discovery,'  denies 
nnder  oath  that  be  has  ever  acknowledged  or 
promised  to  pay  the  demand.    Ibid. 

44.  The  statute  of  limitations  cannot  be  set 
up  in  bar  to  a  recovery  against  the  ^ndchild- 
ren  of  a  person  dying  seised,  agamst  whom 
there  was  no  adverse  possession,  where,  at  the 
decease  of  the  grandfiaither,  the  mother  of  the 
lessors,  through  whom  the  estate  descended  to 
them,  was  under  coverture,  against  whom  the 
statute  had  not  began  to  run,'  and  the  action  is 
brought  within  ten  years  after  the  decease  of 
their  father,  the  tenant  by  the  courtesy.  Moore 
T.  Jackson,  4  Wend.  59. 

45.  The  crime  of  an  accessary  before  ^he 
fact  to  a  murder  is  murder,  and  is  not  barred 
by  the  statute  of  limitations.  Feople  v.  Mather, 
4  Wend.  289. 

46.  The  former  statjite  of  Ihnitations,  though 
not  containing  snch  an  express  exception,  is  no 
bar  to  a  recovery  in  an  action  of  ammpsit  by 
an  executor,  although  more  than  six  years  had 
elapsed  after  the  cause  of  action  accrued  before 
suit  brouflrbt,  if  it  be  shon^n  that  a  suit,  prose^ 
cuted  for  the  sanae  cause  of  action,  by  the  testator, 
within  six  years  after  the  accruing  of  the  same, 
abated  by  his  death ;  and  that  within  one  year 
after  his  death,  his  executor  commenced  the 

J  resent  suit.    Sehermerhom  ei  al*  v.  fiScA^mer- 
omet  al,  b  Wend.  513. 

47.  A  stipulation  not  to  plead  the  statnte  of 
limitations,  in  a  prosecution  for  any  balance 
that  may  be  due  on  a  note  particularly  de- 
scribed, may  be  used  in  support  of  the  money 
counts,  though  the  note  be  adjudged  illegal  and 
void.  Uliea  Inturance  Oompany  v.  Blooagood,  4 
Wend.  669.' 

48.  To  save  the  running  of  the  statute  of  li- 
mitations, by  the  issuing  of  process  and  con- 
tinuances, the  issuing  and  return  of  the  first 
process  must  be  ^hpwn,  and  the  process  on 
which  the  defendant  is  arrested  must  be  pro* 
duced,  so  that  it  may  be  connected  with  the 
Urst  process  by  the  continuances  entered  on 
the  record.    Davis  ei  al.  v.  Weai,  5  Wend.  63. 

49.  A  plea  of  the  statute  nf  Hmtlaiions  of  the 
state  where  the  contract  is  made  is  no  bar  to  a 
suit  brought  in  a  foreign  tribunal  to  enforce  the 
contract;  but  a  plea  of  the  statute  of  limitations 
of  the  «tate  where  the  suit  is  brought  is  a  good 
bar.    Lincoln  v.  Battelk,  6  Wend.  475. 

60.  A  law  of  a  foreign  country,  atlthorizing 
proceedings  calling  on  creditors  to  present  their 
demands  against  a  debtor  by  a  specified  day, 
and  declaring  the  effect  of  omission  to  be,  not 
only  to  take  away  the  remedy,  but  to  extin^ish 
the  debt,  will  be  considered,  where  there  is  no 
insolvency  and  no  surrender  tf  properly,  in  the 
nature  of  a  statute  tf  limiiations,  affecting  the  re- 
medy, and  not  the  validity  of  the  contract.  Ibid, 

61.  The  statute  of  limitations  is  not  a  bar  to 
an  action  of  debt  upon  an  award,  under  the 
hends  and  seals  of  arbitrators,  although  the  sub- 


mission be  not  under  seal.    Smith  v.  Loehoooi, 
7  Wend.  241. 

62.  Where  a  debtor  virtnally  admitted  a  de- 
mand barred  by  the  statute  of  limitations  to  be 
unpaidi  but  instead  of  promising  to  pay  it,  or 
expressing  a  willingness  to  pay  it,  deelared  hu 
inability  to  do  so,  that  he  hoped  to  see  bis  cie- 
ditors,  and  to  do  something  about  it^  it  wca  heU, 
thiit  what  was  thus  said  was  not  such  an  oc- 
knofoledgment  of  a  subsisting  debt  as  to  au- 
thorize the  implication  of  a  new  promise,  Boh 
eoek  V.  BHss,  7  Wend.  267. 

63.  A  promise  is  not 'to  he  implied,  if  from  all 
the  conversation  the  prestxmption  of  a  jtromiae 
is  repelled.    Ibid, 

64.  To  entitle  a  party  to  the  protection  of  dre 
proviso  in  the  statute  of  limitations'  in  h^m 
of  infants,  iic.-,  ttie  infancr,  and  the  bringing:  of 
the  suit  within  Uie. time. limited  after  disabilitj 
removed,  must  be  specially  pleaded.  Byde  t. 
Stone,  7  Wend.  354. 

^5.  The  acknowledgment  of  a  prttums  debt 
due  from  a  firm,  nolade  by  one  partner  after  the 
dissolution  of  the  partnership,  binds  the  other  so 
far  as  ta  prevent  him  from  availing  himseKof 
the  statute  of  limitations  t  such  acknowledgmest 
is  admissible  to  repel  Uie  presumption  of  paj- 
ment  of  a  debt  wnich  is  shown  to  hate  ooei 
existed  against  the  finn,  although  4aot  competeat 
to  create  a  debt ;  so  held,  in  this  case,  vben 
the  admission  was  made  twelve  yearef  after  the 
dissolution.   Patterson  v.  Choate,  7  Wend.  441. 

66.  Where  the  testimony  was,  that  tie  partaer 
said  that  the  balance  wa?  due  at  die  time  of  the 
dissolution,  and  had  not  been  paid  to  his  koov- 
fedge,  and  then  the  witness  added,  on  examioa> 
tion,  that  the  expression  was  *^  that  the  balance 
was  due  at  the  time  of  the  dissolution,  ssA  still 
is  due,**  or  *'  th^t  it  was  ^hen  due,  and  had 
never  been  paid  ;*'  held,  that  it  amounted  toaa 
admission  of  a  snbsisting  indebtedness*  Mi' 

67.  The  limitation  to  actions  of  ejectment 
for  dower,  created  by  the  revised  statatesi  re* 
quiring*  a  widow  to  demand  her  dower  withia 
twenty  years  after  the  death  of  her  hnsband, 
does  not  apply  whein  the  husband  died  prerlous 
to  the  revised  statutes  going  into  effeck  Seyn 
v.rFtsnsr,  8  Wend.  661. 

58.  A  statute  is  never  construed  to  operate 
retrospectively,  so  as  to  take  away  a  ^^^ 
right.    Ibid, 

69.  Where,  from  the  coifimencement  to  the 
termination  of  an  account,  charges  have  beea 
made  at  least  as  often  as  once  in  six  years,  and 
the  last  ileih  is  within  six  years  anterior  to  the 
commencement  of  a  suit,  &e  whole  of  the  ac' 
count  is  to  be  allowed,  notwithstanding  tbat  the 
statute  of  limitations  is  interposed  as  a  bar. 
Accordingly,  where  a  defendant  was  saed  m 
1829  on  a  demand  accroinff  in  1896,  and  be 
proved  an  account  against  de  plaintiff  b/  way 
of  setoff',  consisting  of  items  accruing,  some  to 
1826,  others  in  1922,  and  ethers  in  1816;  fV«^ 
Ae/rf,that  the  items  accruing  in  1826  drew  after 
them  the  previous  charges,  and  saved  tbeffi 
from  the  operation  of  the  statute.  Chaaiftr^ 
V.  Cuyler,  9  Wend.  126. 

60.  The  fact  that  the  iransactions  to  which 
ihs  charffes  relate  are  of  separate  and  distioct 
natures  does  not  affect  the  principle,    /ii^ 
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G1.  "Rie  statate  of  limitation  of  two  years 
for  suing  ont  a  writ  of  error  commences  run- 
ning from  tiie  time  of  the  entr^  of  the  rule  for 
judgment,  and  not  from  the  time  of  filing  the 
record.    Fieeir.  Youngs^  11  Wend.  53^. 

69.  Where  a  writ  of  error  is  sued  out  after 
the  expiration  of  the  twcr  years,  the  remedy  of 
the  defendant  in  error  is  not  by  motion  to  quash, 
but  hy  plea.    Ibid* 

63.  The  atatute  of  limitations  is  no  bar  to  a 
Bttit  against  an  executor,  or  administrator,  for  a 
demand  not  barred  at  the  death  of  the  decedent, 
profided  such  suit  be  commenced  Within  eigh- 
teen months  after  his  death.  Wenman  y.  Tkc 
Makawk  Intumnet  Company^  13  Wend.  3G7. 

64.  The  statute  begins  to  run  against  a  note 
payable  on  demand  from  the  day  of  the  date  of 
the  note ;  but  it  is  otherwise  as  to  one  payable 
at  a  giren  day  (tfter  demand ;  in  the  latter  case, 
it  commencea  running  only  from  the  time  of  the 
demand. 

65.  The  giving  of  a  note,  to  secure  the  pay- 
ment 6f  interest,  accrued  on  another  note  pre- 
Tiously  given,  is  a  sufficient  acknowledgment  of 
the  existence  of  a  debt  to  take  a  ease  out  of 
the  operation  of  the  statute.    Ihid, 

66.  Previous  to  the  provisions  of  tbe  revised 
Btatutes,  requiring  a  capias  sued  .out,  to  prevent 
tiie  running  of  the  statute  of  limitations,  tO/  be 
issued  to  the  sheriff  of  the  county  where  the 
defendant  resides,  a  capiaa  issued  to  the  sheriff 
of  a  county  different  from  that  in  which  the 
defendant  resided  was  a  good  commencement 
of  the  suit  to  save  the  statute.  Jackson  v. 
Brooks^  14  Wend.  649. 

67«  To  revive  a  debt  barred  by  tbe  statute  of 
limitations,  there  most  be  eithef  an  express 
promise  or  an  acknowledgment  of  a  present 
indebtedness ;  a  subsisting  liability  and  a  will- 
ingness to  pay.  AUen  ▼.  Wdnttr^  15  Wend. 
984. 

68.  An  estate  upon  condition  rests,  if  tbe 
condition  be  performed  in  substance ;  a  literal 
perfoimanoe  need  not  be  shown.  Lfvingsion  v. 
jAvinffOon^  15  Wend.  990. 

69.  The  statute  of  limitations  may  be  pleaded 
by  an  attorney  in  a  suit  against  him  by  his 
client :  the  doctrine  that  a  trustee  cannot  plead 
the  statnte  does  not  apply  to  such  case.  Stcf" 
ford  y.  Richardson^  15  Wend*  302. 

70.  A  demand  barred  by  the  statute  is  re- 
vived only  by  an  express  promise^  or  an  admis- 
sion of  a  suiisisting  debt*  which  the  debtor  is 
willing  to  pay.     /Mrf. 

71.  An  action  a^piinst  an  attorney,  for  mo- 
neys collected  by  htm,  must  be  brougbt  within 
six  years  aiier  the  money  is  receivM  by  him, 
or  the  plaintiff  will  be  barred  by  the  sfatnte  of 
limitations;  the  ^t  that  a  demand  was  not 
made  within  six  years  before  suit  brought  will 
not  Save  the  statute.    Ibid* 

79.  The  rule  requiring  a  demand  before  suit 
is  for  the  protectioa  of  the  attorney  againal 
costs,  and  cannot  be  conyerted  into  a  means  of 
asnoyanoe.    Ibid* 

73.  The  payment  of  a  running  account  down 
to  a  particular  period,  and  the  taking  of  a  re- 
ceipt for  .sucb  payment,  is  not  such  a  transac- 
tion as  will  bring  a  oase  within  the  exception  of 
the  statote  of  limitations  as  tg  motual  accounts, 
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so  that  an  iteih  within  six  years  will  draw 
after  it  items  beyond  six  years,  extinguished  by 
such  pa3nnent.  EdmondtUme  y.  Thomson^  15 
Wend.  554. 

74.  The  case  of  ChamberHn  y.  Cuvkr^  9 
Wend.  196,  declared  to  have  been  decided 
solely  upon  the  principle  of  the  mutuality  of  ac» 
counts.     Ibid* 

7&  Where  a  defendant  is  proceeded  against 
by  declaration  under .  the  statute,  instead  of 
eapiaSf  the  suit  is  not  considered  as  commenced 
until  the  defendant  is  personally  served  with 
the  declaration ;  the  fihng  of  it,  entry  of  the 
rule  to  plead,  and  efforts  to  serve  it,  will  not 
suffice  to  save  the  statute.    Ibid* 

76.  Where,  firom  the  evidence  relied  on  for  9 
new  promise,  to  save  thestatute  of  limitations, 
it  appears  that  the  defendant  denied  all  in- 
debtedness to  the  plaintiff,  nothing  that  was 
said  by  the  defendant  can  be  construed  into  a 
new  promise,  or  recognition  of  indebtedness 
from  which  a  promise  may  be  implied.  Gray^ 
lord  V.  Vmn  Loam^  15  Wend.  308. 

77.  B  stemSf  however^  even  previous  to  these 
statQtoiy  provisions,  if  the  delivery  of  the  writ 
was  aiccompanied  with  instructions  to  the  she- 
riff not  to  serve  it,  or  other  facts  existed 
showing  that  the  plaintiff  intended  that  the  pro- 
cess should  not  be  served,  that  the  suing  out 
of  such  writ  under  such  circumstances  would 
not  save  tbe  statute,  and  consequently  that  the 
decision  of  Bcekman  v.  Saiterletj  5  Cow.  519, 
is  questioned.    Ibid. 


LOCATION, 

1.  A  practical  location  by  a  party,  or  his  re- 
cognition of  a  line,  givinz  him  lees  land  than 
the  actual  courses  and  distances  in  his  deed, 
may  be  yalid,  though  he  do  not  know  at  the 
lime  that  it  will  have  such  an  effect.  Rockwell 
v.Jtdams^  7  Cow.' 761. 

9.  To  bind  him,  there  need  not  be  an  express 
agreement.  Acquiescence  for  a  length  of  time 
is  evidence  of  snch  an  agreement ;  and  when 
the  line  has  been  acquiesced  in  for  a  great 
number  of  years  by  all  the  parties  interested*  it 
is  conclusive  evidence  of  an  agreement  to  the 
line.  ■  Ibid, 

3.  P.  conveyed  to  C.  "150  acres  of  land, 
being  and  lying  in  township  No.  1,  west  of  said 
Genessee  river,  (southeast  comer  of  said  town, 
beginning  two  miles  north  of  Canawagus  and 
bounding  on  the  said  river,^  to  be  in  common 
and  undivided ;  fields  that  the  words  beginning 
and  bounding  referred  to  the  one  hundred  and 
fifty  acres,  not  to  the  town  or  corner  of  the 
towD.    Jackson  v.  Van  4f^iwffrp,  8  Cow.  973. 

4.  Upon  such  doubtful  words,  a  practical  lo- 
cation either  way,  and  an  acquiescence  by  the 
panics  for  a  time,  so  long  as  from  1790  to  1896, 
would  bind.    Ibid. 


IDIOTS  AND  LUNATICS. 

1.  Where  an  act  is  sought  to  be  avoided  on 
the  ground  of  mental  disabilityi  ths  proof  lies 
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with  him  who  alleges  it.    Jaidaon^  ex  dein. 
Cathoell,  ▼.  Atng,  4  Cow.  207. 

2.  Till  the  contrwy  appears,  sanity  is  to  be 
presumed.    Ibid. 

3.  But  afWr  a  general  derangement  is  shown, 
it  then  is  incumbent  on  the  one  who  insists  that 
the  act  was  valid,  to  show  sanitv  at  the  Tery 
time  when  it  was  performed.    Ibtd. 

4.  What  shall  constitute  that  derangement 
or  imbecility  of  mind  which  renders  a  party  in- 
capable of  contracting    Ibid. 

6.  Idiots  and  lunatu^,  or  persons  nan  tompot^ 
are  of  this  description;  and  the  disability  is 
confined  to  these.    Ibid. 

6.  One  non  wmpn  is  one  who  hss  wholly 
lost  his  understanding;  and  of  such  persons 
only,  till  since  the  reroTution,  did  even  the  Court 
of  Chancery  entertain  jurisdictiop.    IbH. 

7.  It  does  not  follow  that  because,  according 
to  the  modem  doctrine  of  the  Court  of  Chancery, 
one  would  be  the  proper  subject  of  a  commis^ 
sion  in  nature  of  a  writ  dt  lufuUieo  imauirendo^ 
that  his  acts  are  T<Hd  or  voidable  in  a  Court  of 
law.    Ibid. 

8.  The  question  as  to  the  validity  of  a  deed 
executed  prior  to  such  a  commission  would  not 
be  at  all  affected  by  it.    Ibid. 

9.  For,  to  affect  a  deed  at  the  common  law, 
an  entire  loss  of  the  understanding  must  be 
shown.  The  common  law  has  dmwn  no  line 
to  show  what  degree  of  intellect  is  necessary  to 
uphold  it.    Ibid. 

10.  Such  distinction  shownto  beimpraeticap 
ble.    Ibid. 

11.  But  mere  weakness  of  understanding  is 
an  item  in  the  proof  of  fraud.    Ibid. 

13.  Against  this  a  Court  of  equity  will  re- 
lieve when  it -can  be  collected  from  the  circum- 
stances.   Ibidf 

13.  So  will  a  Cdurt  of  law,  where  fir^ud  is 
clearly  established.    Ibid. 

14.  But  Courts  of  equity  and  law  have  not 
always  concurrent  jurisdiction  in  cases  of  fraud. 
Ibid. 

15.  The  distinction  jroes  upon  the  kind  and 
degrees  of  evidence.    76ttf. 

16.  E.  g.  at  law,  fraud  must  be  proved,  not 
presumed.    Ibid. 

17.  Whereas,  in  equity*  it  may  be  presumed, 
from  the  relative  situation  of  the  parties,  inade- 
ouacy  of  price,  wiant  of  correct  inrormation,  &c. 
Ibid. 

18.  The  lunacy  of  a  person  who  has  executed 
a  power  of  attorney  does  not  operate  to  revoke 
it ;  at  least,  until  the  fact  of  his  lunacy  has  been 
properly  established  by  an^  inquisition.  WaUu 
V.  The  Mamhaitan  Bank,  3  Hail,  495. 

19.  The  plaintiff,  haying  deposited  in  the  bank 
of  the  defendants  esertain  sums  of  money,  exe- 
cuted a  general  power  of  attorney  in  fovour  of 
his  brother,  and  afWrwards  became  lunatic.  The 
attorney  attempted  to  draw  the  money,  thus 
deposited,  out  of  the  bank,  by  virtue  of  his 
power;  but  the  defendants  refused  to  honour  his 
checks,  in  consequence  of  the  lunacy  of  the 
principal,  who  was  then  in  an  asylum  for  mad- 
men; but  there  had  been  no  inquisition,  nor 
prooeedings  in  Chancory^  for  the  appointment  of 
«  committee  of  his  estate ;  keU^  that  the  power 


was  not  revoked  by  the  lunacy  of  the  plaintiff, 
and  that  the  defendants  were  bound  to  pay 
interest  on  the  deposits,  from  the  eommeoee- 
ment  of  the  suit  to  the  time  of  the  jadgmenL 
Ibid. 


LOAN  OFFICER. 

1.  Delaware  coqnty  was  ei'iected  by  an  let 
of  10th  iMaTeh,  1797,  from.Ulster  and  Otsego. 
The  act  providing  that  deficiencies  on  moftsagci 
to  the  new  loan  officers  of  Ulster,  of  Jmi 
situated  ia  that  part  of  Delaware  taken  from 
Ulster,  should  be  paid  by  tax  on  the  inbabitaali 
of  that  part,  &c. ;  ieZrf,  that  to  determine  the  de- 
ficiency, the  loan  officers  of  Ulster  were  sot 
bound  either  to  advertise  or  sell  in  Delaware; 
but  mi^t  do  both  in  Ulster,  Peopk  v.  Snfem 
«irt  cf  Delaware^  5  Cow*  436. 

3.  Though  there  be  a  deiaiiU  of  psymeot  m 
a  mortgage  to  the  loan  officers,  niuier  the  act 
of  April  11,  1806,  (sees.  41,  ch.  216,  5  W.  W. 
392.)  yet  the-^dortgagor  retains  an  equity  of  re- 
demption till  safe,  as  in  the  case  of  an  osdioiiy 
mortgage,  upon  which  a  judgment  recofeic^ 
against  him  will  become  a  lien ;  wnd  it  may  be 
sold  in  execution,  though  the  mortgagor  lae 
assigned  it  to  another,  who  is  the  penoa 
making  defaulL  Jackmm  v.  Modeti  8  Gov. 
47- 

3.  After  a  sale,  (he  purchaser  may  give  no- 
tice to  the  commissioners  of  loans  that  he  ii  n 
assignee ;  and  redeem  and  receive  a  release  tf 
assignee  pursuant  to  the  aoL-    Ibid. 

4.  At  law,  a  ^eeA  from  loan  officers,  io  por- 
suance  of  a  sale  under  a  loan  office  mottip^ 
will  be  held  conclusive,  on  showing  a  default  In 
payment  by  the  mortgagor,  although  the  mort- 
gaged premises  were  not  duly  advertised  fat 
safe.  The  remedy  of  the  party  entitled  to  the 
equity  of  redemption,  if  any,  is  in  eqoitj* 
Brwm  V.  Wilber,  8  Wend.  657. 


.  LOTTERY. 

1.  The  defendant  sold  a  ticket  to  the  wtettM 
in  a  lottery  unauthorized  by  the  laws  of  this 
state,  which  drew  a  prise  of  #50,000.  The  de- 
fendant caused  the  prise  to-  be  disconated  for 
the  intestate,  who,  upon  the  close  of  the  tnne* 
action;  permitted  him  to  retain  $10/N)0  by  waf 
of  loan,  for  which  the  defendant  gave  his  ovb 
promissory  notes  to  the  intestate.  An  actieo 
for  money  had  and  received  being  brought  to 
recover  the  amount  thus  retained,  the  defendant 
set  up  the  illegality  of  the  transactioo,  under 
the  lottery  act,  as  a  defence ;  held,  that  the  leu 
of  the  money  formed  a  good  consideiatioo  for 
the  oMun^Mt/,  and  that  the  illegalitT  ef  the  on- 

Snal  acta  of  the  intestate  and  the  defendant,  io 
e  purchase  and  sale  of  the.tieket,  could  aotbt 
introduced  as  a  defence  to  the  action.  Bam^ 
ten  V.  QmJkU,  9  Hall,  586. 


MANDAMUS. 
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MANDAMUS. 

I.  Where  and  to  whom  a  numdamue  He$* 
U.  Buk  to  thow  €ame  i  mandamue^  and  proceed^ 
inge  thereon* 

I.  Where  and  to  whom  a  mandamue  Ket. 

1.  Mandamue  hea  to  coneet  .erroneous  pnio- 
tiee  of  a  Court  of  Common  Pleas,  except  in 
mere  matters  of  discretion.  Blunt  y,  Oreenwoodj 

1  Cow.  15. 

2.  Mendamut  will  not  lie  to  compel  a  Court 
of  Common  tMeas  to  yacate  a  rule  arresting 
judgment.    Ex  parte  Boahoiek^  1  Cow.  143. 

3.  The  course  is,  for  the  party  against  whom 
the  rule  was  made  to  apply  for  judffment 
Against  himself,  aad  then  bring  error.    Ibtd. 

4.  If  the  Court  below  r^use  to  give  judg^ 
ment  against  him,  this  Court  will  then  interfere 
by  momfamtM.    Ihid* 

5.  A  mandamue  is  proper  where  a  party  has 
a  lesal  right,  and  there  is  no  other  appropriate 
leeiu  remedy,  and  when  in  justice  there  ought 
to  be  one.  But  where  a  discretion  is  vested  in  any 
inferior  Jurisdiction,  and  that  discretion  has  been 
.exerei8ed«  mandamue  will  not  be  granted,  /er 
this  Court  cannot  control,  and  ought  not  to  ooeice 
that  discretion.    Ex  parte  Nekon^  1  Cow.  417. 

6.  Allowing  costs  upon  a  nolle  prosequi  is  a 
matter  of  discretion;  and  the  Common  Pleas 
having  exercised  that  discretion  by  refusing 
costs,  this  Coart  have  no  power  to  interfere  by 
mandamue.    Ibid, 

7.  Even  if  giving  judgiiient  omitting  costs 
is  ^rror,  the  proper  remedy  is  by  writ  of  error, 
not  mandamue.    Ibid* 

8.  The  power  to  grant  a  mandamue  is  discre- 
tionary ;  and  will  be  refused  where  the  end  of 
it  is  private  right  merelv ;  and  where  the  grant- 
ing of  it  will  be  attended  with  manifest  hard- 
ships and  difficulties.  Van  Beneeeiaer  v.  Sheriff 
ffJlbany^  1  Cow.  503. 

9.  Mandamue  does  not  lie  where  a  party  has  a 
remedy  by  action.  Bof/ee  v.  Runell^  2  Cow.  444. 

10.  Though  a  verdict  in  the  Common  Pleas 
be  agaihst  the  weight  of  evidence,  and .  that 
Court,  on  motion,  refuse  a  new  trial,  there  being 
a  counsellor  at  law  on  the  bench,  yet  Uiis  Court 
will  not  interfere  by  mandamue.  £x  parte  Baily^ 

2  Cow.  479. 

11.  Because  the  granting  a  new  trial  rests  in 
discretion.    Ibid. 

18.  Though  this  Court  might  interfere  by 
fnandanuAB  in  an  extreme  case  of  this  nature,  as 
where  there  is  no  room  for  doubt,  yet  such  re- 
medy should  be  exercised  very  sparingly,  fbid. 

13.  Under  the  usual  clause  in  an  act  dividing 
towns,  rec^niring  the  supervisors,  4ec.  to  meet 
and  apportion  the  poor  and  moneys  of  the  re- 
spective towns,  if  they  omit  to  do  this,  or  do  it 
partially,  by  omittinjg^  to  pass  upon  a  particular 
pauper,  mandamue  lies  to  compel  them  to  cor- 
rect the  apportionment.  Swpermeor^&t.  of  Sand- 
lake  V.  Sufervieor^  ^e.  of  BerUn^  9  Cow.  485. 

14.  This  Court  will  not  grant  t^  mandamue Ao 
compel  an  inferior  Court  to  punish  a  man  for  a 
contempt,  unless  the  civil  rights  of  an  Indivi- 
dual are  implicated  in  the  proceeding.  Mix  parte 
Chamberlaint  4  Cow.  49. 


16.  When  this  is  not  the  case,  every  Court 
must  be  the  judge  whether  a  contempt  has  been 
committed  against  it.    Ibid, 

16.  The  Supreme  Court  will  not  interfere  by 
mandamus  to  control  the  mere  chambe/ business 
of  a  judge  of  the  Common  Pleas.  Ex  parte 
Brown^b  Cow.  31. 

17.  Setting  aside  a  judgment  by  default  in  a 
Court  of  Common  Pleas  is  matter  of  discretion 
with  that  Court ;  and  this  Court  will  not  inter- 
fere on  such  a- subject  by  mandamue.  Ex  parte 
Baeon^  6  Cow.  393. 

18.  The  Supreme  Court  will  not  interfere  by 
mandamus  to  compel  a  Court  of  Common  Pleas 
to  open  a  rule  granted  by  default,  on  the  ground 
that  the  attorney  forgot  to  appear.  Ex  parte 
Beneon,  7  Cow.  363. 

19.  It  is  a  mere  matter  of  discretion  with  the 
Common  Pleas  whether  they  will  open  the  rule 
or  not.    Ibid, 

80.  A  mandamue  does  not  lie  to  coerce  the 
discretion  of  an  inferior  tribunal.    Ibid, 

81.  The  Supreme  Court  wilt  not  interfere  by 
mandamus  to  control  the  Common  Pleas  on  a 
question  of  amendinff  a  formal  defect  which  de- 
pends upon  their  rules  of  practice.  Ex  parte 
(Uier^  7  Cow.  5^. 

82.  E.  g,  allowing  a  party  to  enter  rules  for 
interlocutory  judgment  and  assessment  of  da- 
mages nunc  pro  tune.    Ibid, 

83.  On  application  for  a  mandamus^  where 
both  parties  are  heard,  and  there  is  no  dispute 
about  the  facts,  and  the  law  is  with  the  applica- 
tion, a  peremptory  mandamue  will  be  granted 
in  the  first  instance.  Ex  parte  Rogers^  7  Cow. 
536. 

84.  Where  a  statute  or  charter  positively  re- 
quires that  a  certain  number  of  persons  shall  be 
present  at  the  consummation  of  any  act,  they 
must  all  be  so  present;  and  the  act  is  not  sood 
though  it  be  begun  while  all  are  present,  ir  one 
of  them  depart,  though  wronfirfully,  before  con- 
summation. This  rule  exemplified  by  the  cases. 
Ibid. 

85.  Otherwise,  it  v)ould  seem^  where  such  pre- 
sence is  not  thus  positively  required.    Ibid, 

86.  All  the  integral  parts  of  a  corporation 
necessary  to  do  an  act  must  continue  present  till 
the  act  is  consummated.    Ibid, 

87.  What  is  meant  by  the  integral  parts  Oif  a 
corporation,  with  Several  examples.    Ibid. 

88.  The  Supreme  Court  will  not  attempt  by 
mandamue  to  control  or  coerce  the  discretion  of 
a  subordinate  tribunal;  the  Court  wUl,  how- 
ever, review  their  decisions,  when  properly 
brought  up;  and  if  thev  erred  in  the  application 
of  legal  principles  to  the  cases  before  tnem,  the 
proper  remedy  will  be  applied.  The  People  v. 
Columbia  Common  Pleae^  1  Wend.  897. 

89.  The  trastees  of  Brooklyn  have  a  dis- 
cretion, and  may  refuse  to  go  on  with  pro- 
ceedings commenced  relative  to  the  opening 
of  streets  in  that  village,  until  such  prooeef 
ings  have  progressed  so  far  as  to  nve  mu- 
tual rights  to  the  parties.  Alter  rights  have 
become  vested  by  virtue  of  such  proceedings, 
they  cannot  refuse  with  impunity  to  proceed, 
though  it  does  not  follow  Uiat  a  mandamue  is 
the  proper  remedy  for  such  refusal.  To  entitle 
a  party  to  a  mandamue^  a  complete,  not  an 
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inchoate  right  mast  be  shown ;  and  tfiis  writ 
will  not  be  allowed,  unless  there  is  no  other 
specific  remedy.  Wh^re  the  trustees  of  Brook- 
lyn refused  to  file  a  report  of  commissioners  of 
estimate  and  assessment,  and  obtain  a  confirmap 
tion  of  the  same,  and  have  the  damages  which 
haye  been  awarded  assessed,  this  Court  refiised 
to  bsue  a  nuindamu*^  but  left  the  pasties  to  thei^ 
remedy  by  action*  Tke  People  y.  The  Pteti' 
dent  and  TnuUet  cf  Brookfyn^  1  Wehd.  818^ 

80.  A  writ  of  error  does  not  lie  npon'  the 
refusal  of  the  Supreme  Court  to  pant  a  pe- 
remptory mandamus^  when  application  is  made 
by  motion ;  it  lies  for  the  relator,  only  when 
judgment  is  pronounced  after  issue  joined  upon 
plea  or  demurrer,  interposed  upon  the  coming 
m  of  the  return  to  the  altematiye  fnandaimu. 
Tke  People  y.  The  Priudent^  4re.  nf  Mrookfyn^ 
13  Wend.  ISO. 

31.  A  judgment  refusing  a  peremptoiy  man" 
damue  will  not  be  reyersed,  unless  from  the 
record  it  appears  that  the  altematiye  manda- 
mut  was  npon  its  fiice  prima  fade  sufficient  to 
entitle  the  relator  to  the  reliefaoug^t    Ibid. 

32.  Where  such  writ  of  error  on  such  judgment 
IS  quashed  npon  the  argument  of  the  cause,  no 
more  costs  will  be  awaraed  to  the  defendant  in 
error  than  he  would  haye  been  entitled  to  had 
the  writ  of  error  been  dismissed  preyious  to  the 
joinder  in  error.    Ibid, 

33.  Fiye  years  after  the  final  disposition  of 
an  appeal  cause  in  the  Common  Pleas,  the  Su- 
preme Court  will  not  interfere  by  matidamue,  to 
direct  the  quashing  of  the  appeal.  T^ke  People 
T.  Delaware  Oommon  Pkaa,  S  iVend.  856. 

34.  A  mandamue  will  not  be  granted,  where 
the  party  has  acquiesced  for  a  year  in  the  pro^ 
oeedings  sought  to  be  set  aside.  T%e  People  r, 
Seneea  Common  Pleae^  S  Wend.  964. 

35.  A  mandamue  lies  to  a  circuit  jud^  to 
seal  a  bill  of  exceptions ;  but  the  practice  is,  on 
complaint  that  a  bill  is  erroneously  settled,  in 
the  nrst  instance  to  refer  it  back  to  the  jodge,  to 
giye  him  an  oppertonitv  to  reyiew  it.  Ikkwan 
Y.  Boardman  et  al,  5  Wend.  132. 

36.  A  Court'  of  Oyer  and  Terminer,  after 
quashing;  an  indictment,  may,  at  a  subsequent 
term,  giye  leaye  to  the  public  prosecutor  to 
make  op  a  record  as  if  judgment  had  been  ren- 
dered tor  the  defendant  on  demurrer,  for  the 
purpose  of  enabling  him  to  sue  out  a  writ  of 
error ;  and  should  such  leaye  be  refused,  this 
Court  will  award  a  mandamue.  The  People  y. 
Slane,  9  Wend.  182. 

37.  Instead  of  an  altematiye  mandamue  to  a 
Court  of  Common  Pleas  to  yacate  a  role  order- 
ed by  it,  this  Court  in  the  first  instance  grants 
an  order  to  show  cause.  Anonymoue^  9  Wend. 
472. 

38.  A  mandamue  will  not  be  granted  com- 
manding a  justice  to  proceed  in  a  suit  before 
him  in  which  he  had  giyen  judgment  of  nonsnit, 
which  subsequently  waS  reyersed  in  the  Com- 
mon Pleas.    Jnonymousy  9  Wend.  503. 

39.  Where  a  subordinate  Court  sets  aside  a 
yerdict  as  against  eyidence,  or  refuses  to  set  it 
aside  on  that  ground,  this  Court  will  not  inter- 
fere by  mandamtu,  except  In  extreme  oases 
where  there  is  no  dispute  about  facts,  and  the 
Cmvt  below  c<m8equent]y  has  no  discretion  to 


exercise*     7%e  People  r.  Superior  Qmri  tfKea 
York,  10  Wend.  285. 

40.  A  mandamue  will  not  be  awarded  when 
a  subordinate  tribunal  has  an  absolute  diieie* 
tion,  without  other  control  than  its  own  judg- 
ment, as  where  criminal  Courts  are  authoriied 
in  their  discretion  to  fix  the  term  of  impiison- 
ment  of  conyicts  within  certain  periods,  or  to 
impose  fines  Within  certain  amounts,  or  whm 
supenrisors  haye  power  to  audit  aocoantB  tod 
&J,  the  amoant ;  but  where  the  law  has  giteft 
to  parties  rights  as  growing  out  ef  a  eeitain 
state  of  facts,  their  discretion  ceases,  and  if  tbe 
tribunal  charged  with  the  matter  commits  ui 
error.  Its  acts  will  be  reyiewed.    Ibid, 

41.  Where  a  Conrt  of  Common  Plsu  set 
atide  a  report  of  lefemee  on  the  merits,  mi 
err  in  so  doittg,'a  fwnubmirs  lies  to  wnect  the 
error.  The  People  y.Hfiagara  QmamaFka^ 
12  Wend.  246. 

42.  A  mandamne  lies  where  thes^  is  do  other 
remedy  at  law,  and  it  is  -no  objecttoa  to  ths 
granting  of  it  that  .the  party  asking  the  aid  of 
such  process  may  resort  to  a  Court  of  eqaitff  or 
that  his  adversary  may  be  poniahed  crimiaally 
ipi  omittin?  to  do  the  act  to  compel  the  perfono- 
ance  of  which  the  mandamue  is  asxed  for. 
People  y.  Mayor  of  New  York^  10  Wend.  393. 

II.  Buk  to  ehow  cauoe ;  maadamne^  aniproutl^ 

ingt  ikereonL 

43«  Form  giyen  of  a  mandamu$  to  Comnm 
Pleas  to  yacate  a  rale.  Bhini  y.  Greinweti^  1 
Cow.  15 ;  22,  note  (e), 

44.  To  commissioned  of  highways  tolajost 
and  open  a  road.  The  P6opU  y.  Commmoeen 
(fSaUm^l  Cow.  23. 

46.  On  setting  ^ide  a  ea,  rnt,  for  irreffolantfi 
the  Court  of  Common  Pleas  required  tSe  paitf 
against  whom'  it  issned  to  stipulate  that  be  vonld 
not  bring  false  imprisonment ;  and  oh  motioii  to 
this  Court  for  a  mandamnOf  reouiriiig  them  to 
yacate  the  condition ;  heU  that  this  was  msUcc 
of  discretion  in  the  Conrt  below,  with  which 
this  Court  would  not  interfere.  In  7Ao  matitf 
of  Gilbert  3  Cow.  59. 

46.  Under  the  seyenth  section  of  the  fooith 
article  of  Ute  constitution,  the  judges  of  the 
Common  Pleas  haye  a  discretion  whether  they 
will  hear  a  charge  preferred  against  a  jostiee  of 
the  peace ;  and  the  Supreme  Court  will  not  io* 
terfere  with  its  exercise.  E:^  parte  Jb&tnon,  3 
Cow.  371. 

47.  Form  of  an  alternatiye  mandatmu  to  a 
Court  of  Common  Pleas  commanding  them  to 
seal  a  bill  of  excepttons.  The  People  r.Mga 
cf  WaHeheeler^  4  Cow.  73. 

48.  It  did  not  set  forth  die  bill ;  yet  held  mi' 
fieient.    Ibid, 

49.  It  was  served  in  yacalion,  by  shoving 
each  'judge  ^parately  the  oririn^  mondsantfi 
and  (wliyering  him  a  copy ;  aeH  a  good  8e^ 
yioe.     laia, 

50.  A  motion  to  quash  an  -altematiye.  menk' 
mue  may  be  made  i>efore  the  writ  is  ntiune<)* 
Ibid, 

51.  Altematiye  mandamue  to  the  Jndget  of 
the  Common  Pleas  is  in  naiure  of  a  rule  to 
show  cause,  may  be  seryed  in  yacatioa  bj 
showing  the  original  aiid  ddtyering  a  copy,  th» 
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jadges  should  return  without  waiting  to  receive 
the  writ,  and  the  relator  should  cause  this  to  be 
filed.  7^  FeopU  t.  Judges  of  WetUhester,  4 
Cow.  403. 

52.  Where*  on  motion  for  a  mandamus^  upon 
notice,  the  case  is. clear  against  the  relator,  the 
Court  will  deny  it  with  costs.  Ex  parte  Boot^ 
4  Cow.  548. 

53.  On  motion  for  ^mandamu$^  heading  the 
affidavit,  ^  Supreme  Court :  in  the  matter  of 
J.  L.  against  the  judgjes^  &e.'^  is  not  such  an 
entitling  as  to  prevent  its  being  read.  Ex  parte 
ha  Farge^  6  CU>w.  %i. 

54.  Peremptory  fnandamuB  granted  .on  motion, 
the  return  to  an  alternative  itutndamtu  being  in- 
6ufficlenti    The  People  v.  Se^pnaur^  6  Cow.  579. 

55.  On  a  return  to  a  mandamiis,  the  Telator 
may  demur  or  traverse,  but  he  cannot  do  both. 
A  rulehoth  to  join  in  demurrer  and  reply  is  ir- 
regular. Faii  et  aL  ads.  The  People^  1  Wend.  38. 

56.  Where  the  defendants  in  an  actum  apply 
to  the  Supreme  Court  for  a  mandamus  to  the 
judges  or  the  Court  below,  and  the  plaintifla 
oppose  the  issuing  of  a  peremptory  mandamw^ 
and  request  a  return  to  be  made  ta  the  alterna- 
tive mandamue^  they  are  not  liable  to  the  costs 
of  suing  out  the  writ,  although  the  relators 
obtain  a  Judgment  by  default,  on  a  demurrer 
directed  by  the  Court  on  the  return  of  the  writ, 
the  plainttlfs  not  having  appeared  or  been  made 
parties  to  the  demurrer.  The  People  v.  Jeffer- 
Mon  Common  Pleas,  3  Wend.  301. 

57.  Where  an  application  is  made  for  a  peremp- 
tory^ mandamus  on  the  return  of  an  alternative 
wnt,  the  papers  on  which  the  original  motion 
was  made  must  be  presented,  ana  the  points 
•tated  in  writing  in  support  of  the  application. 
The  Peopk  V.  Ala  ware  Qnnmon  Pleas^  9  Wead. 
255. 

58.  To  a  return  to  a  mandamus  a  relator  is 
not  allowed  to  demur  specially ;  if  dissatisfied 
with  the  return,  he  may  obtain  a  further  or  sup- 
plementary return.  The  People  v.  Onondaga 
Common  Pleas,  9  Wend.  439. 

59.  If  an  alternative  mandamus  is  defective 
either  in  form  or  substance,  the  defendant  may 
move  to  quash  it  Commercial  Baffk  €f  Albany 
V.  Canai  Commissioners,  10  Wend.  25. 

60.  In -a  return  to  an  alternative  iii0fM2amff#, 
the  defendant  must  either  denv  the  fiicts  stated 
in  the  writ,  or  show  other  uusts  sufficient  to 
defeat  the  relator's  claim.    Ibid. 

61.  A  return  to  an  alternative  mondnmus  tot- 
ting forth  or  referring  to  matters' of  evidence, 
from  which  certain  facts  may  be  inferred,  in-, 
stead  of  positively  and  distinctly  alleging  the 
faets  relied  upon  in  answer  to  the  mandamus,  is 
bad,  and  may  be  demurred  to.    Ibid, 

62.  Although  such  pleading  demurred  to  is 
bad  either  in  f€ftm  or  substance,  yet  if  some 
previous  pleading  is  defective  in  substance, 
judgment  must  be  given  against  fhe  party  who 
has  committed  the  first  fault.    Ibid, 

63.  At  any  time  after  a  return  to  an  alterna- 
tive mandamus,  before  a  peremptory  mandamus 
is  awarded,  the-  defendant  may  ol^ect  a  want 
of  sufficient  title  in  the  relator  to  Uie  relief 
•ought,  or  show  any  other  defect  in  substance; 
bought  it  seems,  that  after  a  return  advantage 
cannot  be  taken  of  defects  in  form.    Ibid. 


64.  In  an  alternative  mandamus,  the  relator 
sets  forth  his  title,  or  the  facts  on  which  he 
claims  a  ri^ht  to  the  relief  sought  for,  and  the 
defendant  is  required  to  do  the  particular  act, 
or  show  cause  why  he  has  not  done  it.    Ibid. 

65.  Upon  the  coming  in  of  a  return  to  an 
alternative  mandamus,  the  relator  may  be  ruled 
to  plead  or  demur  to  the  return  within  twenty 
days.  The  People  v.  Cayuga  Common  PUas, 
10  Wend.  632. 

66.  Notwithstanding  such  rule,  the  relator 
may  within  the  twenty  days  apply  at  a  special 
term  by  parol,  on  due  notice,  for  a  peremptory 
mandamus.    Ibid, 

67.  Where  a  mle  to  show  cause  why  a  man- 
damus  should  not  be  issued  has  been  obtained, 
and  cause  is  shown,  but  not  satisfactory,  a  pe* 
remptory  mandamus  will  be  granted  in  the  first 
instance ;  but  for  the  purpose  of  suing  out  a 
writ  of  error,  the  defendant  may  nudce  up  the 
record  pro  forma.  People  v.  Throop,  12  Wend. 
183. 

68.  If  the  opposite  party  appears  to  show 
cause  why  a  mafidamu^  should  not  be  issued, 
the  relator  holds  the  affirmative.    Ibid. 

69.  An  alternative  mandamus  may  be  made 
returnable  at  a  special  term ;  it  is  not  process, 
within  the  meaning  of  the  statute  regulating 
the  teste  and  return  of  process.  The  People  v. 
New  York  Common  Pleas,  13  Wend.  ^49. 


MARRIAGE  PROMISE. 

1.  In  an  action  for  a  breach  of  a  marriage 
promise,  a  Witness  fnay  be  asked  his  opinion, 
whether,  living  with  the  praintiff,  and  from  an 
observance  of  her  deportment,  &c.,  he  is  of 
opinion  that  the  plaintiff  was  sincerely  attached 
to  the  defendant.  APKee  v.  Nelson,  4  Cow. 
355. 

2.  The  father  of  the  defendant  may  be  asked 
if  he  did  not  remonstrate  with  the  defendant 
against  the  marriage ;  but  shall  not  be  allowed 
to  specify  immoral  conduct,  as  the  ground  of 
such  remonstrance,  unless  he  personally  knows 
the  ground  to  be  true.    Und. 

3.  Uoohastity  or  immorality  in  the  plaintiff 
may  be  given  iii  evidence  by  the  defendant. 
Ibid.       *  ^ 

4.  A  jury  may  infer  mutual  promises  of  mar- 
riage from  the  defendant's  visits  to  the  plaintiff 
as  a  suitor,  and  his  declarations  that  he  had 
promised  to  marry  the  plaintiff.  Southard  v. 
Bexford,  6  Cow.  254. 

5.  Af^r  a  defendant  has  once  broken  a  pro- 
mise of  marriage,  his  offer  to  renew  it  is  no 
defence  to  an  action  for  the  breaoh.  ^  Ibid, 

6.  In  an  action  for  breach  of  promise  of  mar- 
riage, if  the  defendant  give  notice,  with  his 
plea,  that  he  will  prove  that  the  plaintiff  has 
been  guilty  of  fornication,  but  fail  entirely  to 
show  it  on  the  trial,  the  Jury  may  consider  this 
in  aggravation  of  damages.    Ibid.      « 

7.  The  damages  in  this  action  are  in  the 
sound  discretion  of  the  jury,  under  the  circuuH 
stances  of  each  particular  ease.    Ibid. 

8.  The  promise  to  marry  by  an  infant  is  H 


4S» 


MASTER  AND  SERVANT.— MERGER^MILITARY  LANDS. 


good  conaideratton  for  a  correaponding  promiae. 
WilUard  ? .  Stont^  7  Cow.  83. 

9.  The  contTacta  of  infanta  are  not  void,  but 
Toidable  at  their  election  merely.    Ihid, 

10.  In  an  notion  by  a  female  for  breach  of 
promiae  of  marriagje,  ttie  defendant  cannot  ahow 
oy  geneitl  reputation  that  after  promiae  another 
had  aupplanted  him  in  the  aflectiona  of  the 
plainti£r.    Ihid* 

11.  But  he  may  ahow,  that  eT«n  after  he  had 
broken  off  all  ititimacy  with  the  plaintiff,  ahe 
waa  guilty  of  indecent  and  laacivioua  fiuniliaii- 
tiea  with  another  man.    Ibid* 

Id.  Where  a  promiae  to  marry  generally  waa 
proved  without  any  time  fixed ;  but  the  defend- 
ant broke  off  all  intimacy  with  the  plaintiff,  and 
.on  requeat  did  not  explain  why ;  htdd^  that  it 
might  be  left  to  the  jury  to  infer  a  refuaal  to 
marry.    Ibid* 


MASTER  AND  SERVANT. 

1.  In  genera],  tbe  plaintiff  haa  hia  election  to 
bring  caae  or  treapaaa  for  debauching  hia  fe- 
male aervant.    Mitrain  ▼•  Dawu^  A  Cow.  412. 

9.  Caae  ia,  in  all  caaea,  a  proper  remedy. 
JBnd. 

3.  To  eatabliah  the  relation  of  maater  and 
aervant^  in  thia  action,  the  alighteat  acta  of 
aerrice  are  aufficient.    Ihid, 

4.  Where  one  entera  into  a  contract  and  per- 
forma  part,  and  then,  without  cauae,  and  with- 
out the  agreement  or  fault  of  the  other  party, 
of  hia  own  mere  Volition,  abandona  the  per- 
formance, he  cannot  recover  for  what  he  haa 
done.    LdtUsry  ir.  ParkM^  8  Co^  63. 

5.  Accordingly,  where  L*  hired  to.  P.  for  a 
year ;  and  after  working  ten  montha  and  a  half 
went  away,  aaying  he  would  work  no  more  for 
P. ;  but  two  daya  after  returned,  and  offered  to 
fulfil  hia  contract,  which  P.  would  not  permit ; 
hM,  that  L.  could  not  recover  any  thing  for  the 
time  he  had  worked.    Ibid, 

6.  Where  a  aervant  on  contract  for  a  certain 
cauae  goea  away,  declaring  he  will  work  no 
more,  the  maater  ia  not  bound  to  receive  him 
again ;  nor  can  the  aervant  recover  a  pro  rata 
compenaation.    Ibid, 

7.  Where  a  aervant  hirea  hiraaelf  for  a  fort- 
night, and  Qiiita  at  the  end  of  ten  daya,  in  con- 
aequence  or. roueh language  from  hia  maater, 
he  ia  not  entitled  to  compenaation  for  the  ten 
daya*  labour.    Monk  v.  Ruluton^  1  Wend.  514. 


MICHIGAN  TERRITORY. 

1.  Tlie  government  of  the  territory  of  Michi- 
gan have  tne  power,  under  the  law  oiganiuiig 
the  territpiy,  to  incorporate  a  banking  eompanj. 
Bank  cf  Mithigan  v.  WilHam*^  5  \^  end.  47d. 


MERGER. 

1.  Where  a  peraon  who  haa  an  annuity 
charged  upon  certain  real  eatate,  inherits  one- 
half  of  auch  eatate  aa  the  heir  at  law  of  the 
devise^of  the  flrrantor  of  the  annuity,  one^alf 
of  the  annuity  becomea  merged  by  the  descent 
thua  cast  upon  him.  Jenkiru  v.  Fan  Sekaiek^  3 
Paige,  34 


MILITARY  LANDS. 

1.  A  defendant  in  ejectment,  though  he  set* 
tied  under  colour  of  a  bona  fidt  pardiaae  obi 
military  lot,  may  be  turned  out  of  poneKioii, 
without  pay  for  hia  improvementa,  wiibin  tin 
autttte,(l  R.  L.  303,  a.  9,  4,  3  W.  and  &399; 
aeaa.  96^  eh.  76,  a.  8.)  unless  he  ahow  that  he 
aettled  there  before  the  8th  day  of  April,  1813| 
when  the  laat  act  oonceming  landa  in  the  mili- 
tary tsaet  passed.  Jaxhon  v.  Giafmm^  3  Cow. 
390. 

9.  Where  ,two  succeaaiye  eonveyaneei  of 
military  lots  were  made  by  the  patentee  befon 
the  atatnte  of  January  8th,  1794,  (1 R.  1^809.) 
neither  of  which  were  deposited  in  the  elerk'i 
office  of  Albany,  purauant  to  that  act ;  hdi^  that 
the  deed  last  executed  took  preference.  Mm 
V.  HarringUm^  6  Cow.  135. 

3.  Htldl  alao,  that  a  conveyuioe  by  the  pi- 
tentee  for  a  valuable-  conaideration,  aubeequeit 
to  the  second,  should  take  pfefeienee  of  tl»t; 
but  it  appearing  that  it  was  executed  pending 
an  ejectment  by  those  claiming,  under  the  le* 
cond  oonvejrance,  to  a  grantee  who  had  notiee 
of  that  conveyance^  and  actual  knowledge  4 
the  firat ;  kdd^  that  it  lay  widi  the  defeodsnt  ta 
ahow  otherwise  than  by  his  last  eonvejanoe 
that  a  valuable  conaideradon  was,  in  fact,  paid. 
Ibid, 

A^  Whether  a  anbseqnent  conveyance  for  t 
valuable  conaideratioo,  with  notice  of  a  pnor 
deed,  comea  within  the  protection  of  the  statute, 
n  R.  L.  309.)  or  it  muat  be  bonafiit  in  the 
full  sense  of  Uie  terms  t  Qumrt.    loid, 

6.  To  render  the  conveyance  of  a  military  lott 
executed  before  January  Rth,  1794,  valid  as 
against  a  aubsequent  purchaaer,  not  onlv  the 
immediate  deed  muat  have  been  depositM  po^ 
suant  to  the  act  of  1794,  (1  R.  L.  909,  811.) 
but  alao  the  power  of  attorney  under  which  it 
waa  executed.    Jaekmm  v.  Sowerh  6  Cow.  141. 

6.  The  atatutes  (aeaa.  17,  ch.  1,  and  ch.  44, 
1  R.  L;  909,  911.)  requiring  certain  deeds,  &f* 
of  land  in  the  military  tract  to  be  deposited  i> 
the  Albany  derk'a  office  by  May  lat,  179&, « 
that  they  should  be  void  aa  against  sttbeeqneat 
purehaaera,  &c.,  does  not  extend  to  the  granUir 
or  his  heirs.  A  deed  not  deposited  >>|^.** 
againat  him  and' his  heirs.  Jadtmn  v.  rAi/i^ 
9  Cow.  94.  . 

7.  A  deed  relaUog  to  theae  landa  was  foood 
in  the  clerk'a  office  of  Cayuga,  in  Deoembo, 
1896,  dated  June  4th,  1790,  but  not  reeorded 
there.  It  was  acknowledged  June  96th,  1790i 
and  endoraed  aa  recorded  ia  the  aeoretarye 
office,  April  18,  1795,  and  endoraed  also,  ^ 
rally,  •'  Registered  April  99th,  1795."  StM, 
that  it  shaU  be  taken  prima  fatu  to  hate  beei 
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deposited  in  the  clerk's  office  at  Albany,  before 
the  first  of  Maj,  1795.    Ibid, 

8.  The  form  of  a  certificate  of  the  proof  to 
be  endorsed  on  a  deed  in  order  to  make  it  evi- 
dence, and  entitle  it  to  be  recorded  under  the 
act  of  1788.  (8ess.  1 1,  ch.  44, 2  Greenleaf,  99.) 
It  need  not  state  that  the  officer  knew  the  wit- 
ness, or  that  the  witness  kneir  the  -grantor. 
IhiiL 

9.  A  deed  of  military  land  haTing  been  duly 
acknowledged  and  recorded  in  April,  1795,  (not 
according  to  the  act  of  181^,)  so  as  to  make 
it  evidence  according  to  the  existing  laws  of 
1795,  may  be  read  in  evidence  now,  thoagh  not 
acknowledged  or  rteorded  pursuant  td  the  act 
of  1820,  (sess.  43,  ch.  245,  s.  1.)  and  thoagh 
that  act  literally  prohibits  all  deeds  dated  before 
1797  from  being  evidence,  unless  acknowledged 
or  proved  according  to  the  statute  of  1813. 
(Sess.  36,  ch.  97,  s.  1.)    Ibid, 

10.  Specimen  of  an  entry  in  the  balloting 
book  of  land  drawn  to  a  reyolutionaiy  soldier. 
Jadtuon  V.  Codify  9  Cow.  140. 

11.  This  is  the  authority  for  a  patent. .  Per 
Sutherland^  J.,  delivering  the  opinion  of  (he 
Court.    Ibid, 

12.  A  registiT  of  deeds  of  military  bounty 
lands  by  the  clerk  of  Albany,  appears  by  the 
case  to  be  merely  setting  down  the  names  of 
the  grantors  in  a  book,  in  order,  as  directed  by 
the  act  of  January,  1794,  not  copying  or  record- 
ing the  whole  deed,  as  under  the  general  regis- 
try acts.    Ibid, 

13.  Where  a  patent  of  land  was  granted  to  a 
soldier,  who  died  intestate,  without  children, 
and  leaving  ^  father  and  brothers,  before  our 
statute  of  descents,  in  conseauence  of  which, 
the  land  descended  to  his  elder  brother^  as  at 
common  law,  who  conveyed  the  land  on  the 
20th  of  November,  1795,  subsequent  to  the 
statute  of  descents,  to  a  bona  fiat  purchaser ; 
hdd^  that  the  mntee  of  the  brother  should  be 
preferred  to  Uie  Subsequent  grantee  of  the 
father,  who  would  have  been  preferred  by  the 
statute  d(  descents ;  Ab  being  a  case  within 
the  exception  of  the  eighth  section  of  the 
statute  of  1803,  (sess.  26,  ch.  88.)  and  seventh 
of  the  act  of  1813.  (IR.  L.  305.)  The  words, 
held  by  bona  fidt  purchasers  or  devisees,  used 
in  those  acts,  do  not  conteim>late  an  actual  pos- 
session and  improvement  or  th«  land ;  but  anv 
one  holding  the  legal  title.  Jackson  v.  Mumford^ 
9  Cow.  254. 

14.  The  act  of  the  6th  of  April,  1790,  (sess. 
13,  eh.  59.)  relative  to  the  military  bounty 
lands,  (sec  5,  2  Greenleaf,  333,  334.)-  did  not 
validate  a  patent  to  a  soldier  who  was  not 
alive  on  the  27th  day  of  March,  1783;  so 
that  nothing  could  pass  by  such  a  mat. 
(19  John.  198,  S.  P.)  Jaekton  v.  Xyofi,  9  Cow. 
664. 

15.  By  the  act  of  the  3d  of  April,  1807, 
(seas.  30,  ch.  114,  5  W.  L.  N;  Y.  124.)  which 
vested  the  lands  patented  to  John  M*CIoughry, 
a  deceased  soldier,  in  bis  heirs,  thoagh  aliens,  m 
like  manner  as  it  would  have  descended  to 
them  if  they  had  been  citixens  of  the  state  at 
tiie  time  of  his  death,  (1781,)  according  to  the 
law  of  descents  of  this  state,  it  was  intended 


that  the  heirs  should  take  according  to  the 
law  of  descents  at  the  time  of  passing  the  act. 
(19  John.  198,  S.  P.)     Ibid. 

16.  The  title  of  J.  M.^s  heirs,  therefore,  as 
as  it  respects  any  limitation,  is  to  be  deemed  to 
have  accrued  from  the  time  of  passing  the  act. 
(19  John.  198,  S.  P.)    Ibid. 

17.  But  the  act  of  April  5th,  1803,  (sess.  36, 
ch.  88,  3  W.  L.  N.  Y.  399,  s.  1.)  vested  mili- 
tary bounty  lands  theretofore  granted  in  the 
officer  or  soldier,  as  at  Uie  time  of  his  death, 
whoever  that  happens ;  thus  constituting  him 
a  stock  of  descent,  and  passing  the  land  to  his 
heirs  ex  parte  patema^  and  for  de&ult  of  them, 
then  ex  parte  tnatema ;  and  the  Legislature 
could  not,  by  the  act  of  1807,  divest  the  title  of 
the  latter  heirs.    Ibid, 

18.  The  state  has,  no  power  to  diveA  the  title 
vested  in  one  -set  of  heirs,  and  pass  it  to  an- 
other ;  e.  g,  from  the  heirs  ex  parte  piatema  to 
those  who,  but  for  their  alienism,  would  have 
been  heirs  ex  parte  palema.    Ibid, 

19.  In  ^ectment,  the  plaintiff  claimed  title 
under  the  alien  heirs  of  a  deceased  soldier,  such 
heirs  being  declared  capable  of  taking,  by  a 
statute  of  1807;  but  which  statute  was  void, 
because  the  title  had  in  1781,  on  ihe  deadi  of 
the  Soldier,  vested  in  his  heir  ex  parte  matema* 
The  defendant,  who  claimed  title  under  a  deed 
from  one  of  the  alien  heirs,  showed  the  out- 
standing-title, bnt  did  not  connect  himself  with 
it,  nor  did  he  show  that  the  heir  ex  parte  matema 
had  ever  entered  or  claimed  tlie  land,  from 
1Q03,  when  his  title  accrued,  to  1822.  HeUj  no 
defence ;  and  that  the  plaintiff  should  recover 
the  rights  of  those  alien  heirs,  who  had  not  con- 
veyed ;  on  the  ground  that  the  outstanding  title 
was  not  shown  to  be  a  subsisting  one ;  and  a 
conveyance  from  the  heir  exparte  matema  might 
be  presumed.    Ibid, 

20.  A  sale  by  the  surveyor-general  of  the 
eurvey  ^ffty  ocreM  in  a  lot  in  the  military  tract, 
under  a  six  weeks'  notice,  commenced  previous 
to  the  expiration  of  the  time  limited  for  the 
payment  of  the  expense,  is  valid.  Jaekton  v. 
OHzy  2  Wend.  537. 

21.  The  provision  respecting  payment  for  tm- 
prooementM  in  the~  act  respecting  the  military 
trad  is  retrospective ;  that  is,  payment  can  be 
claimed  only  where  a  settlement  was  actually 
made  on  the  lands  previous  to  the  passage  of 
the  act  in  1813.  Jaekmm  v.  Oaywood^  7  Wend. 
246. 

22.  So,  also,  the  limitation  as  to  bringing 
suits  previous  to  the  1st  January,  1823,  only 
applies  where  the  land  was  actually  settled 
previous  to  1813.    Ibid, 

23.  A  deed  of  the  survey  of  fifty  acres  in  a 
military  lot  from  the  surTeyor-j^eneral  to  a  pu^ 
chaser  is  not  within  the  purview  of  the  acts 
of  1794,  relative  to  military  bounty  lands,  re- 
quiring deeds  and  conveyances  concerning  such 
lands  to  be  filed  and  deposited.  Jaemon  v. 
(^mberUdn^  8  Wend.  620. 

24.  Nor  is  it  necessary  that  a  deed  from  such 
purchaser  to  his  vendee  should  have  been  filed 
or  deposited  to  give  it  validity;  nor  that  it 
should  be  records,  where  such  deed  was  exe* 
cuted  before  the  recording  acts.    Ibid, 
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1.  A  written  memonrndum  by  ^caDtain  of  a 
company  of  horBe  artillery,  of  an  application  to 
him  by  a  member  of  his  company  to  enrol  his 
horse  for  service,  is  a  sufficient  enrolment  under 
'  the  militia  law  to  exempt  such  horse  from 
seixure  under  an  execution.  Shieidt  r,  Crany 
daL  Z  Wend.  374. 

d.  A  statute  specifying  a  time  within  which 
a  public  officer  is  to  perlorm  an  official  act  re* 
garding  the  rights  and  duties  of  others,  is  di- 
rectory merely,  unless  the  nature  of  the  act  to  be 
performed,  or  the  phraseo)pgy  of  the  statute  is 
such,  that  the  designation  of  time  must  be  con- 
sidered as  a  limitation  of  the  power  of  the  offi- 
cer ;  and  it  was  accordingly  hcld^  that  a  brigade 
order  constituting  a  Court  Martial  issued  in 
July,  when,  1^  the  militia  law  under  which  the 
proceeding  was  held,  it  was  made  the  duty  of 
the -commandant  of  the  brigade  to  issue  silch 
order  on  or  before  the  first  d^  of  June  in  every 
year,  was  valid.  The  People  v.  Jlkn^  6  Wend. 
486. 

3.  Individuds  liable  to  ii41itia4luty,  who  ap- 
pear at  places  of  rendexvous  in  unusual  and  fan- 
tastical dresses,  and  thus  excite  laughter,  dis^ 
order,  and  confusion,  are  liable  to  be  returned 
and  punished  as  delinquentsii  Baihbun  v. 
Sawyer^  15  Wend.  451. 

4.  It  is  discretionary  with  a  Court  Martial 
whether  counsel  shall  or  ehaU  not  be  allowed 
to  a  party  accused  as  a  delinquent.    Ibid, 

6.  Ji  eeeme^  it  is  not  necessary  that  CkmrU 
Martiai  should  hold  their  sittings  in  public.  Ibid, 


MORTGAGE. 

I.  What  will  be  demned  a  mortgage  f  iUexO' 

eution^  and  how  avoided, 
II.  yiiUure^f  a  mortgage^  and  iteeonetruetion, 

III.  Ettaie  and  intend  cf  the  mortgagor  and 

mortgagee, 

IV.  BegiMry  rf  mortgageif  and  priority  of  en' 

eumbraneee, 
V.  SaUtf action  cf  a  mortgage, 
VI.  ForecloBure  and  ejectment, 
VII.  Power  to-  eeU  in  a  mortgagCf  and  aale  un^ 
derit, 
VIII.  Jesignment  <f  a  mortrnge, 
IX.  Mortgage  of  goods  am  auxtteU, 

I.  What  will  be  deemed  a  mtirlgage  ,*  ite  exeeu' 
tiony  and  how  avoiaed, 

1.  Where  a  par^,  whose  personal  property 
has  been  seiaed  umleranexeeutloa  agamathim, 
and  a  sale  of  it  forced,  with  great  rigour  and 
oppression,  and  at  enonnous  sacrifice,  by  the 
deputy  sherifi',  acting  in  concert  with  the  credit- 
or, who  is  the  chief  bidder  at  the  sale,  is  iiH 
duoed,  in  order  to  avoid  the  sacrifice  of  the 
whole  property,  to  yield  to  the  demands  of  the 
creditor,  and  to  give  him  a  bond  and  mortgage 
for  a  large  sum  of  money,  so  as  to  cover  not 
only  the  amount  of  the  execution,  but  also  debts 
due  from  a  son  of  the  debtor,  who  is  insolvent, 
the  sale  will  be  declared  oppressive  aoMi  illegal 


by  a  Court  of  canity,  and  the  bond  and  mort- 
gage, as  having  been  oppressively  and  Olegallj 
obtained,  will  be  directed  to  stand  as  aecority 
for  the  amount  only  which  is  due  on  the  execu- 
tion, with  interest  and  costs ;  and,  on  pajneot 
of  that  amount,  to  be  delivered  up  and  caa- 
celled.    McDonald  v.  Ifeilton^  2  Cow.  139. 

5.  But  where,  in  such  case,  the  creditor  ku 
other  demands  affainst  the  debtor,  though  tkej 
could  be  enforced  in  a  Court  of  equity  only,  the 
bond  and  mortmige  shall  also  stand  as  aecuritj 
for  them.    /(tS.    ' 

>3.  And  if  it  appear,  moreover,  that  the  bond 
and  mortgage  were  executed  upon  full  and  ade* 
quate  ^nsideration,  and  are,  on  the  whole,  rea- 
sonable, the  Court  will  not  interfere;  ts^ 
clally  where  the^ebtor  has  delayed  all  objecttoa 
to  the  securi^  so  lon^  that  the  creditor  caonot 
be  reinstated  in  his  original  rights.    Ibid. 

4,  A  legal  act  will  always  be  presumed  te 
have  been  done  for  a  legal  purpose,  unlna  the 
contrary  is  m^de  to  appear  bv  positive  proof  or 
the  strongest  circumstantial  evidence.  Per 
Sutherland,].    Ibid. 

6.  Put  when  it  does  appear  to  have  ben 
done  for  an  illegal  purpose,  a  Court  of  equity 
will  restrict  its  operation  to  the  object  which 
might  legally  have  been  accomplished  by  it 
Ibid. 

6.  A  deed,  absolute  on  the  face  of  it,  bat  ia- 
tended  by  the  parties  as  a  security  merely  ibr  a 
debt,  though  registered  as  a  deed,  is  valid  tod 
effectual  between  the  parties  as  a  mortgage; 
but  it  is  liable  to  be  defeated  by  a  sahaequeot 
mortgage  duly  registered.  Jamee  v.  Morof^  i 
Cow.  246. 

7. '  A  convevance  of  property'  absolute  is 
terms,  if  intenoed  by  the  parties  to  be  a  aeconty 
for  a  debt,  is  a  mortgage,  dark  v.  /Zetvyt  ^ 
Cow.  324. 

8.  And  this,  vdiether  the  intention  ia  maoi* 
fested  by  a  written  defeasance,  executed  aimol- 
taneously  with  ^  conveyance,  or  by  the  pucl 
declarstions  or  the  acts  j>f  the  parties.    Im, 

9.  H.  was  indebted  to  C.  on  promissory  notei 

of  $225,  and  executed  an  assignment  to  C.,  tb* 
solute  in  its  terms,  of  a  mortgage  which  H.  held 
against  one  D.  for  $1065.03,  and  C .  and  H.  at  thi 
same  time  destroved  the  notes ;  and  C.  executed 
to  H.  a  vrriting,  by  which  he  pomised  to  sell 
the  mortgage  to  H.  if  he  would  pay  C.  $S35  by 
a  certain  day;  and  H.  failed  in  tibe  naynent; 
and  C.  declared  several  times  before  lite  day  of 
payment,  that  he  held  the  assiguHient  as  aeeu' 
rity  for  bis  debt ;  heldy  that  the  assignmeot  was 
a  mortgage,  andnotaconditiomd  bus,  and  that 
H.  might  redeem  on  paying  the  debt  due  to  C. 
with  interest.    Ibid. 

10.  There  is  no  exception  to  the  rule,  that  a 
conveyance  which  is  once  a  mortgage  is  slwajs 
a  mortfirage.    Ibid. 

11.  No  agreement  in  a  mortgage*  te  cbaoge 
it  into  an  absolute  conveyance,  upon  any  eveDt, 
will  be  allowed  to  prevail  by  a  Court  of  Chan- 
cery.   Ibid. 

12.  A  commissioner  to  take  the  acknowledg- 
ment of  deeds  has.  no  power  to  take  the  ac- 
knowledgment of  a  mortgage  out  pf  the  stai^ 
Jackson,  ex  dem.  fValBh,  v,  Chiden^  4  Cow.  ^^ 

13.  Though,  semble,  he  may  take  the  acknow* 
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ledgment  in  any  county  within  the  state,  thooffh 
out  of  the  county  for  which  he  is  appointed.  Ibtd, 

14.  The  reference  in  a  mortgage-  to  a  colla- 
teral security  was  a  hond  bearing  eren  date  for 
tr750,  executed  by  the  mortgagor  to  the  ^lor^ 
sagees.  The  bond  intended  was  dated  a  few 
9aya  prior  to  the  date  of  the  mortgage  $  was  to 
the  mortgagees  and  two  others ;  and  was  a  bond 
of  indemnity,  &c.  against  a  promissory  note  for 
#750t  executed  by  the  mortgagees  and  the  two 
others,  to  the  mortgagor,  or  order,  dated  No* 
yemher  18th,  1817,  which  the  malcers  were 
obliged  afterwards  to  pav ;  hcULt.  that  the  Tari- 
ance  was  immaterial,  and  that  the  reference  was 
sufficiently  certain ;  or  if  not,  that  it  might  be 
made  so  by  parol  eridenoe,  showing  that  this 
was  the  bona  intended.  Jaekmm  y.  Bowen^  7 
Cow.  13. 

15.  Whether  a  total  misdescription  of  the 
bond  would  have  Vitiated  the  mortgage  1  Qismre. 
Ibid. 

16.  The  no(e  intended  by  the  mortgage  was, 
en  demand,  payable  to  the  mortgagor  or  bearer, 
and  dated  the  17th  of  NoTember,  1817;  where- 
as the  bond  recited  it  as  a  note  for  ^750,  ffene- 
rally,  payable  to  the  obligor  or  order,  and  dated 
the  18th  of  NoTomber,  1817.  Ileid^  that  the 
▼ariance  was  immaterial ;  and  that  the  obligees 
might  show  by  parol  what  note  was  intended 
by  the  bond.    Ibid, 

.17.  A  conreyance  of  property  absolute  in 
terms,  if  intended  by  the  parties  to  be  a  seou- 
xity  for  a  debt,  is  a  mortffage ;  and  such  inten- 
tions may  be  manifested,,  either  by  a  written 
defeasance,  executed  simultaneously  with  the 
deed,  or  by  the  acta  or  parol  declarations  of 
the  parties.    Lanef.  tSfteori,  1  Wend.  433. 

18.  A  conveyance  of  land,  accompanied  by 
another  instrument  showing  the  conveyance  to 
hare  been  intended  as  a  security  in  the  nature 
of  a  mortgage,  though  'absolute  in  its  terms, 
will  be  considered  as  a  mortgage ;  and,  not  being 
reflstered  or  recorded,  willbe  adjudged  inope- 
rative and  void  as  affainst  a  subsequent  bona 
file  pnrehaser  for  a  valuable  consideration  with- 
out notice.    Broum  v.  Dean  e<  ol.  3  Wend.  308. 

19.  A  release  of  the  equity  of  redemption 
obtained  by  a  mortgagee  is  a  satisfaction  ef  the 

n^oflf^S^  <^^  ^^^  of  ^^  I'OQ^  accompanying  it 
as  collateral  securi^,  if  the  property  when  the 
release  is  obtained  is  equal  in  value  to  the  debt 
for  which  it  was '  mortgaged.  If  it- be  of  less 
value  than  the  debt,  it  b  payment  pro  tatUo, 
Spencer  v.  Hajf9rd*a  Exeeutore^  4  Wend.  381. 

90.  A  foredoenre  of  mortgaged '  [>remi8es 
without  sale  do^  not  operate  as  an  extinguish- 
ment of  the  debt,  unless  the  mortgaffed  premises 
are  of  sufficient  value  to  pay  the  debt.    Ibid, 

21.  An  instrument  giving  security  upon  a 
chattel  for  payment  of  a  debt  at  a  future  day, 
and  providing  that  the  debtor  shall  have  pos- 
session of  the  chattel  until  that  day,  and  on 
nonpayment  of  the  debt  authorizing  the  cre- 
ditor U>  taW  possession  thereof,  is  a  mortgage^ 
and  not  a  pledge^  althou^  the  words  used  are, 
**  /  hereby  pledge  and  give  a  Hen  on^*^  &c.,  in- 
stead of  the  ordinary  terms  of  conveyance. 
Zangdon  v.  Buei^  9  Wend.  80. 

M.  A  deed  eonvejring  lands  in  fee,  with  a 
eondtlion  annexed,  -Uiat  if  the  grantor  do  and 
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shall  pay  certain  legacies  charged  upon  other 
lands  sold  and  conveyed  by  the  grantor  to  the 
grantee,  then  the  deed  to  be  void,  is  a  mortgage, 
and  no  recovery  can  be  had  upon  it  by  aeiion  tjf 
ejeehnttd.  The  remedy  of  the  party  for  the  non- 
performance is  in  equity.  Stey^art  v.  Hulehins^ 
13  W^nd.  485. 

II.  Nature  of  a  mortgage^  and  0$  eomirueUonm 

S3.  A  nower  of  attorney  to  execute  a  mort- 
gage autnorizes  the  attorney  to  insert  in  the 
mortgage  a  power  of  sale  on  default  of  payment. 
mieon  v.  Troi^^  3  Cow.  195. 

34.  This  does  itot  alter  the  nature  of  the 
instrument,  or  give  any  greater  security  than 
is  implied  in  the  word  mortgage.    Ibid, 

35.  The  power  to  sell  applies  solely  to  the 
remedy,  and  impairs  no  right  of  the  mortgagor. 
Ibid* 

36.  A  power  to  f^ve  a  mortgage  must  be 
taken  to  mean  the  instrument  in  common  use 
as  ft  mortgage,  where  the  power  is  to  be  exe- 
cuted.   7M. 

37.  Mortgages  in  this  state  generally  include 
a  power  of  sale,  or  summaiy  foreclosure.    Ibid, 

38.  And  a  power  by  a  citizen  of  Pennsylva- 
nia to  execute  a  mortgage  in  this  state  implies 
an  authority  to  insert  a  power  of  sale,  &c. 
Ibid. 

39»  A  mortgage  is  a  mere  incident  to  the 
debt ;  and  an  assignment  of  the  interest  in  the 
land  without  the  dSbt  is  a  nullity.    Ibid, 

30.  A  mortgage  is  good  without  a  power  of 
sale.    Ibid, 

31.  The  nature,  of  a  power  of  sale  in  a  mort- 
gage considered.    Ibid, 

33.  It  in  a  power  coupled  with  an  interest. 
Ibid, 

33.  B  eeeme^  it  is  a  power  appendant,  and  not 
in  jRoss.    Ibid, 

34.  A  mortgagee  cannot  hold  the  mortgage 
as  security  for  any  claim  which  he  has  against 
tho  mortgagor,  by  bond  or  sbnple  contract,  &c. 
beyond  the  aum  specifically  secured  by  the 
mortgage.    Jamee  v.  Morey^  3  Cow.  346. 

35.  &pecially  where  an  objection  is  inter- 
posed by  a  bona  fide  Judgment  creditor.    Ibid, 

36.  Yet  a  mortgage  to  secure  future  advances 
Li  valid.    Ibid, 

37.  And,  it  eeenuj  that  as  between  mortgagor 
and  mortgagee,  a  mortgaf[e  given  to  secure  one 
debt  may  become  security  for  a  debt  subse- 
quently contracted  by  the  mortgagor  to  the 
mortgagee,  where  the  former  consents.    Ibid, 

38.  A  mortffage  created  for  the  purpose  of 
being  assigned  upon  a  loan  of  mooe^,  and  as- 
signed accordingly  upon  a  loan  at  a  discount  of 
more  than  seven  per  cent.,  ia  not  usurious,  unless 
the  assignee  know  at  the  time  of  the  assignroeat 
of  the  purpose  for  which  the  mortgage  was 
made.  Jaekton^  ex  dem.  fVaitk^  r,  Oolden^  4 
Cow.  366. 

39.  A  mortgage  of  land  to  secure  a  simple 
contract  debt,  though  it  contain  a  stipulation 
against  personal  liability  in  the  mortgage,  does 
not  operate  aa  payment  of  the  deb^  nor  dis- 
charge the  mortgagor  from  personal  liability 
for  it.    Ainelee  v.  mkoth  7  Cow.  663. 

40.  A  eonveyance  or  mortga^  in  fee  made 
by  one  having  only  a  life  estftte  is  valid  £ar  hif 
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lilb,  dioagli  Toid  for  the  exMit.    Skielair  ▼. 
Jadaon^  8  Cow.  643. 

in.  Ettat^  and  ipiertti  if  the  mortgagor  and 

mortgagee* 

41.  A  mortgagor  is  deemed  seised  to  all 
persons  except  the  mortgagee,  4cc.  Wikon  t. 
Troup^  3  Cow.  195. 

49.  Both  at  law  and  in  eQtdty«  a  mortgage 
is  considered  a  mere  seeority  tor  money.    Ibid. 

43.  The  interest  of  the  mortgagee  is  a  chattel 
BMvely.    Ibid. 

44.  And  Will  pass  by  delhrery  Irithont  writ* 
ing.    Ibid. 

45.  Where,  on  a  jvdgment  entered  hy  con* 
fession  on  a  bond  and  warrant  of  attorney,  a 
specification  of  the  consideration  was  not  filed, 
pursuant  to  the  statute  of  1818,  (now  repealed,) 
whether  the  judgment  is  fraodulent  and  void 
as  against  a  subseonent  creditor  by  mortgage  1 
Qumre.    JameM  r.  Morey^  9  Cow.  946. 

46.  And  per  Softage^  C.  J.,  a  mortgagee  Is  not 
a  purchaser  within  that  act.  Woodworth^  J. 
contra.    Ibid. 

47.  The  meaning  and  extent  of  the  term  pnr- 
chase  considered  at  law  and  in  equity,  rer 
Wffodworth^  J.    Ibid. 

48.  The  assignment  of  a  bond  or  ^ebt  se- 
cured by  mortgage  passes  the  interest  in  the 
mortgage.    Jaauon  ▼.  BMget^  5  Cow.  909. 

49.  The  debt  is  the  principal,  and  the  mort- 
ga|[e  but  an  accessory,  whicn  cannot  exist  as 
an  mdependent  debt.    Ibid. 

50.  if,  therefore,  after  the  assignment  of  a 
bond  secured  by  mortgage,  though  the  mortgage 
be  not  deliyered,  and  notiee  of  such  assignment 
to  obligor,  he  pay  the  debt  to  the  mortgagee, 
and  take  a  discbarge,  this  is  in  his  own  wrong, 
and  Toid  as  to  the  asmgnee.    Ibid. 

61.  After  a  foreclosure  and  sale  upon  a  mort- 
gage for  a  less  sum  than  will  satisfy  the  amount 
of  the  mortgage  debt,  the  mortgagee  may  pro>> 
secute  at  law  on  his  bond  for  the  balance* 
Ohbe  Inmranee  Company  r.  Lmmngy  5  Cow. 
380. 

69.  Where  a  par^,  who  had  the  legal  estate 
in  certain  premises  hj  a  fraudulent  conyeyanee, 
which  had  been  ayoided  in  Chancery,  subee* 

auently  became  the  assignee  of  a  mortgage  of 
lie  same  premises ;  it  woi  heU  that  the  estate 
conyeyed  oy  the  mortgage  was  not  merged  in 
the  prior  legal  estate.  Moberio  ads.  Jadwmj  1 
Wend.  478. 

63.  A  lessee  of  a  mortgagor,  under  a  lease 
executed  subsecj^uent  to  the  mortgage,  is  not 
entitled  as  against  the  mortgagee  to  crops 
growing  on  the  mortgaged  premises  at  the  time 
of  the  foreclosure  and  sale  of  the  same ;  and  the 
mortgagee,  becoming  the  purchaser,  may  main- 
tain trespass  against  the  lessee  for  taking  and 
carrying  away  the  crops.  Lane  y.  King^  8 
Wend.  584. 

64.  Default  in  payment  of  the  money  secured 
by  a  mortgage  of  personal  property  renders  the 
title  of  the  mortgagee  absolute,  and  aaUioriaes 
him  to  reduce  the  property  to  actual  possession. 
Faiehin  y.  Pierte^  19  Wend.  61. 

56.  Tender  of  the  money  after  forfeiture  dees 
not  operate  to  reinvest  the  title  in  the  mort- 
gagor, though  a  tender  and  acoeplanee  baye  that 


effect ;  but  an  acceptance  of  part  of  die  menry 
is  not  a  waiyer  of  the  forfeiture.    IbOi 

66.  A  mortgagee  of  personal  property,  on  the 
failure  of  the  mortgagor  to  perform  the  eondi- 
tion  of  the  mortgage,  acquires  an  abeolote  title 
to  the  property.     Langdon  y.  ButL,  9  Wend.  60. 

67.  If  a  mortgagee  of  personal  property  u* 
signs  the  debt  to  secure  the  payment  of  which 
the  mortgage  is  giyen,  whether  the  tune  be 
done  before  or  after  forfeiture,  the  interest  of 
the  mortgagee  passes  to  the  assignee ;  and  if  the 
property  be  taken  by  a  stranger,  trespass  mint 
oe  brought  in  the  name  of  the  assignee,  tnd  not 
in  the  name  of  Uie  assignor.    Ibid. 

lY.  Begietry  tf  mortgagee^  andprvoriin  tf  oh 

eutma$Kea. 

58.  The  mortgage  first  registered  takes  pn- 
ference ;  and,  it  aefnw,  that  the  Courts  will  notice 
the  fractions  of  a  day  with  a  yiew.  to  the  qiies> 
tion  of  preference.    Lemon  y.  /hof,  1  Cow.  591 

59.  A  tax  laid  upon  real  estate  hi  the  city 
of  New  York,  for  the  purpose  of  opening' or 
improying  a  street,  &c.,  faces  preference  of  i 
prior  mortgage.    Dak  y.  BPEnero^  9  Cow.  118. 

60.  It  is  not  necessary  to  the  validity  of  a 
mortgage,  or  a  purchase  under  a  power  of 
sale  therein,  eyen  as  against  subsequent  pn^ 
chasers,  te.,  that  the  power  to  execute  it  shodd 
be  registered  according  to  the  statute.  (1B« 
L.  373,  B.  9.)     Wihon  y.  TVovp,  9  Cow.  19S. 

61.  This  is  not  necessary  as  against  themoitp 
^agor.    Ibid* 

69.  Of  two  unregistered  mortgages,  the  ol^ 
est  takes  preference.  Per  Savage^  Ch.  J.  Jona 
y.  Morey^  9  Cow.  946. 

63.  The  second  cannot  take  preference,  anlw 
registered,  and  not  eyen  then,  if  the  secoai 
mortgagee  haye  notice  of  the  first  mortgaf^' 
Ibid. 

64.  A  mortgage,  by  way  of  an  absolnte  deedt 
must  be  registered  as  a  mortgage,  in  order  to 
be  effectual  against  subseouent  bona  fde  pah 
chasers  or  mort^^agees.    Ibid. 

66.  The  registering  it  as  an  absolute  deed 
is  not  sufficient  for  this  purpose.    Ihid. 

66.  Whether  one  having  a  recorded  mort- 
gage, standing  silently  by^  nnd  seeiD|f  nnother 
bid  off  the  mortgaged  premises  on  a  ludgment 
yoiknger  than  the  mortgage,  forfeits  his  claim 
nnder  the  mortgage  in  equity^  Qyatrt.  Per 
Sutherland,  J.  But,  per  Savage,  Ch.  J^  ^^  ^^ 
not  i  for  the  registry  is  notice  to  all  the  woiU. 
Ibid.    ' 

67.  The  statute  (sees.  45,  ch.  945,  s.  1.)  d^ 
daring,  thM  a  mortage  shall  be  conndeied 
as  recorded  from  the  time  when  received  by  the 
clerk,  does  not  apply  to  mortgages  delivered  ftr 
registry  before  the  act  went  into  effect  Jotk- 
$on  y.  FMenburgh,  8  Cow.  960. 

68.  Where  a  mortgage  is  given,  the  laortgi* 
gee,  being  expressly  iiiformed  of  the  existence 
of  a  previous  mortgage,  and  understanding  that 
he  is  to  take  this  mortgage  subject  to  the  prr- 
vious  one,  is  affected  by  this  notiee,  thoogh 
the  prev ions  mortgage  be  not  registered.    I^ 

69.  But  his  bona  fide  assignee  witfaoat  notice 
is  not  affected  by  the  notice  to  the  mortgagA* 
Ibid. 

70.  Notice  to  the  agent  or  attorney  vbo  ^ 
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employed 'to  obtaia  the  assigDment,  would  be 
notice  to  the  assi^ee.    Ibid, 

71.  Bot  the  notice,  whether  to  the  principal 
or  attorney,  must  be  fall  and  clear.    lUd* 

73.  A  notice,  to  sapply  the  place  of  registry, 
must  be  more  than  barely  sufficient  to  pot  the 
party  on  inquiry.    /&t<f. 

73.  Where  the  attorney  had  heard  generally 
of  a  mortgage  prenous  to  one  which  he  was 
directed  to  procure  an  assignment  of;  hut  on 
searching  found  no  reffistry  of  it,  though  lie 
saw  a  previous  absolute  •  assignment  of  the 
mortgagor's  interest  among  the  deed  papers  of 
the  clerk's  officer  which  had  been  recorded 
(probably  by  the  mistake  of  the  clerk)  in  the 
book  of  deeds,  there  4)elng  in  fact  a  simultane- 
ons  defeasance  which  gave  it  the  character  of 
a  mortgage ;  hM,  that  this  was  not  a  sufficient 
notice  to  sapply  the  place  of  a  proper  registry^ 
and  that  the  assigned  mortgage  should  take 
preferenoe.    Ibid. 

74.  Ooe  took  a  mortgage,  with  notice'  of  a 
pve?4OU0  nnregisteied  mortgage.  He  assigned 
to  one  who  had  no  such  notice,  for  raluable 
consideration.  Held^  that  the  assignee  took 
discharged  of  the  previous  mortgage.    Ibid, 

75.  Where  a  cosveyance  acknowledging  the 
receipt  of  the  purchase  money  is  given  of  land 
OR  which  there  Is  an  unregistered  mortgage,  it 
is  prima  fatit  evidence  as  against  the  mortga- 
gee, and.  m  favour  of  ^  purchaser,  and  all 
chiming  nnder  him,  that  the  consideration  was 
actually  paid*  Jaeksonr.  M^Gianty^l  Cow.  360« 

76.  Otherwise,  where  a  bill  in  equity  is  filed 
to  avoid. a  conveyance  as  fraudulent.  Then 
the  defendant  must  plead  actual  parent  be- 
fore he  had  notice  of  the  plaintiff's  nehts,  and 
show  it  in  proofs  Per  Sutherland  J«,  delivering 
the  opinion  of  the  Court,    ibid, 

77.  In  ejectment  by  a  mortgagee  agHpst  one 
claiming  from  the  mortgagor  by  a  quit^slaim 
deed,  the  morta^agor  is  not  a  competent  witness 
for  the  plainti£    Ibid, 

78.^  Where  one  purchases,  bona  Ade^  land 
subject  to  an  unregisteted  mortgage,  the  land  is 
discharged  from  the  lien;  nnd  though'  the 
mortgap^e  be  afterwards  registered,  or  notice 
otherwise  giveii^  to  subsequent  purchasers,  they 
are  not  affected  by  such  registry  or  notice.  Ibid. 

T9.  Vah  D.,  having  pu^ehased  lands  of  Van 
R.  for  which  he  had  not  paid,  sold  part  of  the 
land  to  W.,  from  whom  he  took  two  mortgages 
oi  eqoal  date,  for  parts  of  the  consideration,  in- 
tending that  one  of  the  mortgages  should  be  as- 
siffiied  to  Van  R.  to  secure  the  original  consider- 
ation of  the  land,  and  that  it  should  have  pri- 
ority. This  was  pursuant  to  an  understanding 
and  an  agreement  between  Van  R.  and  Van  D. 
when  the  former  conveyed.  The  mortgages  were 
regristered  eoneurrentiy;  but  the  one  intended 
for  Van  R.  was  first  assigned  to  him,  and  after- 
wards the  other  was  assigned  to  S.  in  good 
faith,  for  full  value i  htld^  that  the  mortgage  as- 
siffued  to  Van  R.  took  preference.  SUffford  v. 
Pan  Renaselaer^  9  Cow.  316. 

80«  S.  took  the  6ther  mortoage,  subf  eet  to  all 
the  ^ttity  whieh  Van  R.  haiT  against  the  mort- 
gage.   Ibid* 

81.  The  statute  of  registry  has  no  application 
to  such  a  case  as  between  the  two  assignees.  Ibid* 


83.  Van  D.  took*  the  mortgage  assigned  to 
Van  R.  as  trustee  of  Van  R.    Ibid, 

83.  Van  D.  was  a  competent  witness  for  Van 
R.  in  a  suit  between  him  and  S.   Ihid, 

V.  Satisfaction  (fa  mortgage. 

84.  A  release  of  the  debt  discharges  the 
mortgage.    Jackson  v.  Stackhouae,  I  Cow.  139. 

85.  A  writing  signed  by  the  obligor  in  a 
mortgage  bond,  stating  the  object  for  which  tho 
endorsement  is  made  on  the  bond,  cannot  be 
contr^icted  by  parol  evidence,  as  between  the 
mortgagee  on  the  one  hand,  and  the  mortgagor, 
or  one  daiming  under  him,  on  the  otner.    Ibid, 

86.  In  ejectment  by  the  mortgagee,  the  de- 
fendant may  prove  by  parol  that  the  mortgage 
debt  is  paid,  which  is  a  good  defence  to  the  ac- 
tion.   Ibid,  ,      ' 

67.  At  law,  where  a  greater  estate  and  a  less 
meet  and  coincide  in  the  same  person,  in  one 
and  the  'same  right,  without  any  intermediate 
estate,  the  less  estate  is  immediately  annihi- 
lated.; or  in  the  law  phrase,  is  said  to  be  merg- 
ed* Jamea  v.  Morev^  3  Cow.  946. 
'  88.  This  rule  at  law  is  inflexible.    Ibid, 

$9.  And  where  equitable  and  legal  estates 
unite  in  the  same  person,  the  equita)>le  is  merged 
in  the  legal  estate.    Ittid, 

90,  But  in  equity  the  rtfle  is  not  inflexible. 
Ibid, 

91.  It  depends  on  the  expressed  or  implied 
intention  or  tiie  person  in  whom  the  estates 
unite,  whether  the  equitable  estate  shall  merge, 
or  still  be  kept  in  existence.    Ibid, 

99.  Or  upon  the  circuipstance  that  he  is  not 
capable  of  making  an  election,  being  an  infant 
or  lunatic,  &c.    Ibid, 

93.  In  the  latter  case,  the  equitable  estate 
shall  still  be  kept  on  foot.    Ibid, 

94.  And  so,  where  it  is  for  the  interest  of  the 
person  in  whom  these  estates  unite,  the  law 
will  imply  an  intention  to  keep  the  equitable 
estate  on  foet.    Ibid, 

95.  Thus,  where  a  mortgagee  purchases  or 
takes  a  release  of  the  e<|uity  of  redemption,  the 
whole  estate  is  vested  m  him^  and  the  mort- 
gage is  extin^ished.    Ibid, 

96.  And  with  \t  the  mortgage  debt.    Ibid, 

97.  Unless  intention,  incapacity  to  elect,  or 
interest,  &c.  in  the  mortgagee  intervene,  to  pre- 
vent the  merger.    Ibid, 

98.  And  'where  a  mortgagee  purchases,  or 
takes  a  release  of  the  equity  of  redemption,  in 
a  part  of  the  mortgaged  premises,  the^  mortgage 
is  extinguished  pro  tanto.    Ibid, 

99.  And  may  be  apportioned  between  the 
part  as  to  which  it  is  extinguished  and  the  part 
in  relation  to  which  it^exists.    lUd, 

100.  Various  acts,  declarations,  and  circonb* 
stances  considered,  which  evince  an  intention 
to  keep  the  legal  and  equitable  estates  distinct, 
or  to  unite  them.    Ibid, 

101.  Meaning  of  the  estate  in  lands^  &c. 
Per  Sutherland,  J .     Ibid, 

109.  Can  be  no  merger  unless  estates  meet* 
Ibid, 

103.  When  an  equitable  estate  is  once 
merged  by  a  umon  with  the  legal,  it  is  gone 
for  ever,  and  cannot  be  revived.  Per  Omier, 
Senator.    Ibid. 
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,  104.  Where  the  equity  of  redemption  ie 
merged  bj  being  united  with  the  legal  estate 
in  the  hands  of  a  mortgagee^  &c.,  an  assignment 
by  the  words  grant,  £e,  mnj  enure  as  a  con- 
veyance in  fee*  if  not  restrained  by  the  kaben" 
dum.    Pet  Wbodu)oHh^  J.    Ifnd. 

105.  A  release  or  conveyance  of  the  equity  of 
redemption  by  the  mortgagor  to  the  mortgagee 
extinguishes  the  mortgage.  Jodbon  t.  Deoitt^ 
6  Cow.  310. 

106.  Medcef  Eden^  being  ip  possession  of  a 
house  and  lot,  claiming  it  as  his  own,  in  1783 
bought  in  an  outstanding  mortgage  of  the 
premises,  executed  in  1767,  to  secure  the  pay- 
ment of  a  sum  of  money  within  one  year  after 
its  datCt  and  took  an  assignment  of  it.  In  1 798 
he  made  his  will,  devising  the  mortgaged 
premises  to  one  of  his  sons,  named  Joseph,  and 
other  property  to  another  son  named  Medcef, 
directing  that  if  either  of  his  sons  should  die 
without  lawful  issue,  his  share  or  part  should 
go  to  the  sunriTor,  and  appointing  his  two  sons 
executors  of  his  will.  In  1804,  the  sons,  as 
executors  of  their  father's  will,  executed  an  as- 
signment of  the  mortgage  to  Joseph  Winter,  in 
which,  after  the  usual  words  transferring  the 
mortgage,  was  a  clause  to  this  effect :  '* And 
we  do  nereby,  for  oursehres  and  our  heirs,  re** 
lease  and  convey  unto  the  said  J.  W.,  his 
heirs  and  assigns,  all  our  riffht,  title,  and  in- 
terest, of,  in,  and  to  the  said  lot  of  ground  and 
premises  before  mentioned,  and  every  part 
and  parcel  thereof."  J.  W.  entered  in  1804, 
and  he  and  those  claiming  under  him  continued 
in  possession  until  1898.  Joseph  Eden  died  in 
1813.  Medcef  Eden  died  in  1819.  In  18d2  an 
ejectment  was  commenced  by  the  devisee  of 
the  latter,  and  judgment  obtained  in  1897,  when 
the  tenant  was  put  out  of  possession ;  who,  in 
1898,  turned  round  and  brouffhi  his  action  x>f 
ejectment  against  the  lessor  of  the  plaintiff  in 
the  former  suit,  and  recovered  in  the  Superior 
Court  of  the  city  of  New  York.  On  writ  of 
error,  U  watkeltL,  that  the  plaintiff  in  the  last 
suit  was  not  entitled  tO/recover;  that  the  morU 
gage,  at  the  time.of  the  a8si§[nment  to  Winter, 
was  not  a  valid  and  subsisting  encumbrapoe; 
that  Medcef  Bden  the  younger,  at  the  time  of 
the  assignment,  having  a  mere  naked  possibility 
of  interest  in  the  premises,  and  not  a  right  fti 
esM,  such  possibility  was  not  the  subject  of 
release ;  and  that  the  release  being  without  war- 
ranty, Medcef  Eden  the  younger,  and  those 
claiming  under  him,  are  not  estopped  from  set- 
ting up  the  title  which  devolved  upon  Medoef 
Eden  the  younger  on  the  happening  of.  the 
death  of  Joseph  Eden,  or  from  alie^ag  that  the 
mortgage,  hv  reason  of  lapse  of  tmie«  in  pre- 
sumption of*^  law,  was  paid,  and.  that  the  only 
purpose  of  the  assignment  was  to  pass  the 
mortgage  as  a  muniment  of  title  during  the  con- 
tinuance of  the  life  estate  of  Joseph  Eden. 
Jfeiletreau  v.  Jaekmrn,  H  Wend.  110; 

107.  Possession  or  occupation  of  land  under 
a  claim  of  title  unexplained  is  evidence  of  a. 
fee ;  and  if  it  be  continued  for  twenty  years,  is 
conclusive  Evidence,  and  bars  the  right  of  entry 
even  a^inst  the  real  owner  who  may  show  a, 
paper  title.    Ibid^ 


VI.  Fbndtmun  mud  eJedmenL 


108.  One  who  holds  of  a  mortgagor  ondfr  i 
parol  contract  to  purchase,  is  not  entitled  to  a 
a  notice  to  quit.  Jackmm  v.  Stadkkotm^  1  Cow. 
199. 

109.  A  mortgagee  may  pay  off  a  seaior  ea- 
oun^brance ;  and  on  bUl  filed  to  foredoia,  and 
te  be  reimbursed  the  sum  which  he  has  piid, 
he  is  entitled  to  a  decree  for  indemnity  out  of 
the  proceeds  of  the  sale  of  the  moctga^  pn- 
mises.    Dale  v.  JPEven^  S  Cow.  118. 

110.  Where  W*.  held  a  mortgage  against  E. 
on  lots  in  the  city  of  New  York,  subject  to  t 
tax  due  to  the  corporation,  and  the  lots  wen 
abld  at  auction  for  the  tax,  and  the  exeeatoo 
of  the  mortgagee  bid  them  in  for  a  tens  of  oae 
year,  at  the  amount  of  the  tax,  and  thea  filed 
their  bill  praying  to  be  reimbursed  by  a  sale  of 
the  mortgaged  premises  under  a  decree  i»ffoK* 
closure;  Juld^  that  they  were  purohasen  ii 
their  own  right,  and  must  rely  upon  tfa«  oae  of 
the  premises,  during  the  terra,  for  their  reio* 
bursement.   ^Jhid. 

111.  A  statute  foreclosure  of  a  mortgage  is 
equivalent  to  a  foreclosure  in  equity.  Wibm 
V.  Troup^  9  Cow.  195. 

1 19.  rorm  of  order  of  reference  to  a  master, 
to  ascertain  and  report  baianee  due  on  bmmv 
gage,  &C.  •  Order  of  sale  of  mortgaged  pro* 
mises.  How  to  dispose  of  proeeeds;  to  do* 
liver  title  deeds,  dice.; -to  deliver  poMessioa  to 
the  purchaser.    Jame»  v.  Morey^  9  Cow.  846. 

1 1 3.  A  delay  of  more  than  four  years  to  briof 
ejectment,  after  a  notice  to  quit  by  a  mortgagee 
to  the  mortgagor,  ia  not  a  waiwer  of  the  aotiee. 
Jack9on  T.  SU^ord^  9  Cow.  547^ 

114.  The  notice  to  quit  by  a  mortgagee  tot 
mortgagor  need  not  direct  the  mortgagor  to  (init 
on  a  day  In  the  year  correaponding  with  the 
date  of  the  mortgage.    Ibid. 

115.  The  mortgagor,  in  orddr  to  wamnt 
ejectment  against  him,  is  not  entitled  to  nodoe 
to  quit  after  fortelosUre.  At  any  rate,  the  ad* 
vertiaement  of  sale  operates  as  a  sufficient  no- 
tice to  quit.  /nedEMMi,  ex  dem.  Wahk^  v.  CoUe^ 
4  Cow.  966. 

116.  £ncumbrancera  brought  in  by  a  mortgi* 
gee  on  a  bill  to  foreclose,  and  aasweriag  tW 
disclaiming  as  to  hin»,  are  entitled  to  the  coett 
of  appearing  and  answering,  out  of  the  norl' 

Sge  fund ;  though  they  contest  the  right  to 
9  surplus  as  between  uemselves.   Jftidbwr. 
GBtms,  5  Cow.  547. 

117.  Authorities  showing  that  they  are  seno' 
rally  entitled  to  these  costs  out  of  that  fund, 
cited  by  Sutkerbftd,  J.    Ibid* 

118.  Decree  by  the  Court  for  the  Correctiot 
of  Enora,  making  various  provisions  as  to  costt* 
between  such  encombtancersi  relating  to  tod 
awarded  by  divers  interlocutoxj  and  fisai  o^ 
ders  and  decrees  of  the  Circuit  Court,  Ooort  of 
Chancery,  and  Court  for  the  Cxmeettoa  of  £^ 
rors,  in  a  cause  which  was  conunenced  in  ^ 
Circuit  Court,  and  passed  through  the  two 
latter  Couxta  by  appeal ;  the  canae  having  if- 
ceived  different  determinations  on  the  menu  it 
each  Court.  J  bid.  SeeilMoLivingdonf  V» 
Bamelaert  6  Wend.  63. 
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^  119.  //  $eema^  that  a  fixing  up  of  the  adrer^ 
tiaement  of  a  sale,  ander  a  power  contained  in 
the  mortgWt  on  the  Court-honae  door,  for  the 
.purpoae  or  foieeloaare,  at  law  ia  prima  fade 
•ridance  within  the  atatate,  (1  R.  L.  374,  a.  6.) 
without  ahowing  it  to  have  been  continued. 
Jadsmm  ▼.  Bowen^  7  Cow.  13. 

130.  A  eonreyance  by  a  mortgagee,  as  upon 
a  atatnte  forecloaure,  under  the  power  of  sale  in 
hia  mortgage,  even  if  the  proceedinga  to  fore- 
close be  irregular,  yet  earriea  all  his  interest 
as  mortj[agee  to  the  purchaser  aa  well  in  the 
debt  aa  w  the  land  mortgaged.    Jbid,  ■ 

ISl.  Such  a  deed,  at  leaat,  operatea  as  a  good 
aaaignment  of  the  mortgage ;  and  the  purchaler 
may  claim  aa  asaio[ne^    ML 

Ids.  A  decree  of  foreclosure  and  aale  of  pre- 
mises mortgaged  in  fee  is  a  complete  bar  of 
the  equity  of  redemption,  though  the  mortgagee 
became  a  purchaser.  Ltmnng  ▼.  God!e/,  9  Oow. 
346. 

193.  So  is  a  decree  of  sale,  without  any  ex^ 
prses  decree  of  foretoloanre.    3id, 

1S4.  Where  the  premises  on  sale  bring  only 
a  part  of  the  mortgage  debt,  the  mortgagor  may 
collect  the  deficiency  by  judgment  ana  execu- 
tion on  the  collateral  bond ;  and  this  shall  not 
open  the  foreclosure,  or  restore  the  equity  of 
redemption*    Ibid, 

19d.  The  principle  and  history  of  the  prae* 
tice  in  thia  state,  or  selling  mortgaged  premises 
instead  of  atrict  foreclosure;  and  a  view  of  the 
£ngltah  and  Amerioaa  authorities  on  that  prac- 
tice, with  the  statutes  of  New  York  relating  to 
the  aame  practice,  per  /ofiet.  Chancellor,  wf^ 
endo  to  the  Court  of  Errore,  in  support  of  his 
decree  in  Chancery.    Ihid^ 

126.  Money  paid  by  the  holder  of  a  mort- 
gage, to  redeem  the  mortgaged  premises  from 
a  sale  for  taxest  ia  a  charge  upon  the  land,  and 
may  be  demanded  on  foreclosure  of  the  mort- 
gage.   l^ttiT  ▼,  Fcfdb*,  3  Wend.  413. 

137.  A  statute  foreclosure  of  a  mortffage, 
thirty-one  yean  after  the  moneys  secured  there- 
by fell  due,  rebuts  the  presun^tion  of  payment 
arising  from  lapse  of  time.  The  fact,  that  the 
premises  were  pccnpied  by  a  mere  naked  pos- 
sessor,  neither  holding  nor  claiming  under  the 
mortgagor,  may  alao  be  relied  on  to  rebut  the 
preanmption  of  payment.  Jaikton  ▼.  ^aitr^  5 
Wend.  395. 

138.  A  morjUpge  to  secure  the  payment  of 
a  debt  in  apeciic  articles*,  where  the  mortgagee 
on  default  is  auAorixed  to  aell  the  mortgaged 
premises  at  public  fendue,  and  to  retain  from 
the  proeeeds  of  the  sale  a  specified  sum,  may 
be  roreelosed  under  the  statute,  /odbton  t. 
TWfier,  7  Wend.  458. 

139.  Where  a  mortgagee  aasigns  to  a  cre- 
ditor a  portion  of  the  debt  aecured  by  the  mort- 
g[ag6,  and  authorises  him  to  collect  such  por- 
tion, and  appropriate  it  to  his  own  use,  ftnd  the 
mortgagee  and  assignee  unite  in  foreclosing  the 
mort^fage,  and  the  proceeda  of  the  aale,  being 
lean  than  the  portion  of  the  debt  aasigned,  are 
receiTsd  by  tiie  assignee,  the  mortgagee  is  not 
entitled  to  demand  any  proportion  of  such  pro- 
ceeds, although  in  the  aasignraent  there  be  a 
proviso  that  it  shall  not  be  so  construed  as  to 
praYeat  the  mortgagee  finmi  nceirlng  or  dis- 


posing of  the  residue  of  the  mortgage  moneys. 
Mtehamai'  Bank  ▼.  Bank  tf  Niagara^  9  Wend. 
410; 

130.  All  acts  in  the  transaction  of  business 
done  on  Sunday  are  as  valid  as  if  done  on  any 
other  day  of  the  week,  unless  prohibited  by 
commdn  law  or  atatute.  The  proceedings  in  a 
atatute  foreclosure  of  a  mortgage  are  not  void, 
because  the  day  of  sale  apecined  in  the  adver- 
tisement happens  on  a  Sunday.  It  ia  compe- 
tent, however,  to  the  mortgagee,  after  the  insti- 
tution of  the  proceedings,  and  before  the  day  of 
aale,  to  postpone  it  to  a  subsequent  day,  with- 
out affecting  the  validity  of  the  proceedings. 
SayUs  V.  Smitk^  13  Wend.  57. 

131.  Where  judgrment  creditora  are  prevented 
from  attending  ami  bidding  at  a  master's  sale 
on  a  mort^rage  forecloaure,  in  consequence  of 
an  iomreasion  received'  from  the  master  that 
the  aale  will  not  take  place  on  the  day  appointed, 
and  the  creditora  offer  to  make  an  advance,  at 
the  leaale,  upon  tbe  bid  at  which  the  property 
was  struck  on,  to^n  amount  sufficient  to  cover 
their  demands,  the  sale  will  be  set  aside,  al- 
though there  is  no  collusion  between  the  maater 
and  the  purohaser.  ColUer  v.  Whipple^  13 
Wend.  334. 

VII.   Power  to  §eU  in  a  mortgage^  and  tak 

under  it, 

133.  The  provision  that  the  power  of  sale 
shall  be  •  recorded  before  a  conveyance  under  it 
shall  be  executed,  (sess.  36,  ch.  33,  s.  6, 1  R.  L. 
374.)  is  for  the  benefit  of  the  purehaser ;  and 
was  intended  to  protect  him  againat  aubae- 
qnent  purehasen,  &e.  WiUon  v.  TVoiip,  8 
Cow.  195. 

133.  But  it  does  not  lie  with  the  mortgagor  to 
object  that  a  sale  and  conveyance  have  been 
made  under  the  power,  without  its  having  heen 
recorded.    Ibid, 

134.  It  waa  conceded  by  the  Court,  that  the 
registry  of  a  power,  the  proof  or  aeknowledg* 
ment  of  which  waa  taken  out  of  tliis  state, 
though  before  a  commissioner  resident  here,  is  a 
nullity.    Ibid, 

135.  A  mortgagee,  though  he  have  conveyed 
the  whole  mortgaged  preraisea,  with  warranty 
in  fee,  can  yet  foreclose ;  for  this  conveyance 
of  the  land  will  not  pass  his  interest  in  the 
mortgage.    Ibid, 

136.  So  if  he  have  thus  conveyed  only  a  nart 
of  the  mortgaged  premiaes,  he  may  yet  mre- 
close  for  the  whole,  under  a  power  of  sale  in 
the  mortgage;  and  may  himself  become  the 
purchaser.    Ibid, 

137.  Whether  a  mortgagee,  having  assiffued 
part  of  his  interest  in  the  morteage,  may  fore- 
close under  a  power  of  sale  in  his  own  name, 
or  must  give  notice  in  the  name  of  himaelf  and 
hia  assignees  T    Qmere.    Ibid. 

138.  Though  the  mortgagee  convey  in  fee  a 
part  of  the  mortnged  premises,  this  does  not 
prejudice  the  right  of  the  mortgagor  to  redeem* 
Ibid. 

139.  If  a  mortgagee*  convey  a  part  of  the 
mor^ffed  premises  with  warranty,  and  after- 
wan&  himself  pnrohase  the  whole,  under  the 
power  of  sale,  the  purehase  will  enure  to  the 
benefit  of  his  grantee.    Ibid, 
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140.  An  adTertiBementofmortpigedpreniuies 
for  sale,  under  the  act  **  authorizing^  a  loan  of 
moneys  to  the  citizens  of  this  state,"  passed 
April  11,  1808,  (sess.  31,  ch.  316,  6  W.  4c  S. 
393.)  is  sufficiently  particular  in  its  description 
of  the  premises,  if  it  contain  the  name  of  the 
mortgagor,  the  date  and  number  of  the  moit- 
gage,  the  number  of  the  lot  in  whieh  the  pre* 
mises  lie,  the  town  in  which  it  was  situate 
when  the  mortgage  was  given,  and  the  quantity 
of  acres  mortgaged,  without  describii^  the  pre- 
mises br  metes  and  bounds,  /odbon  t.  ffarrts, 
3  Cowi841. 

141.  A  proper  form  of  an  advertisement  for 
sale  of  several  lots  by  commissioners^  under 
the  seventeenth  section  of  that  act*    Ibid, 

148.  The  seventeenth  section,  directing  the 
commissioners  to  put  up  advertisements  of  sale 
at  three  of  the  most  public  places  in  the  county, 
is  sufficiently  complied  with  by  fixing  thepi  in 
three  of  the  most  poblic  places,  though  they 
are  all  remote  from  the  premises  in  question. 
Ihid. 

143.  Whether  the  commissioners  have  a  right 
to  sell  on  credit  t    Qumre.    Ibid* 

144.  But  the  objection  that  the  commis- 
sioners gave  a  credit  for  the  surplus  monev, 
beyond  the  principal  and  interest  due,  can  only 
be  made  by  the -mortgagor.    Ibid. 

146.  li  aeenu,  that  it  is  no  objection  to  the 
validity  of  the  sale,  that  the  commissiohera  do 
not  proceed  and  sell  on  the  first  default,  but 
wait  till  several  yeais*  interest  accumulates. 
Ibid. 

146.  A  foreclosure  under  the  act  concerning 
mortgages,  (1  R.  L.  313.)  by  an  advertisement 
and  sale,  is  complete  without  a  deed  of  convqr- 
ance,  where  the  mortgaged  premises  are  pur- 
chased by  the  mor^fagee  or  hia  assignee.  Jack- 
«m,  ex  dera.  FFUm,  v.  Ofiden^  4  Cow.  866. 

147.  It  does  not  lie  with  the  mortgagor  or  as- 
surnor  of  the  mortgage  to  object  that  the  power 
or  sale  was  not  regularly  acknowledged  and 
recorded.    Ibidi 

Vm.  Jiaaignnunf  (f  a  mortgage. 

148.  If  the  donee  of  a  power  appendant  and 
coupled  with  an  interest  (as  a  mortgagee)  con- 
vejr  his  whole  estate,  this  would  pass,  but  not 
extinguish  the  power.  WiUon  v.  Troup^Si  Cow. 
195. 

149.  This  is  the  common  case  of  the  assign- 
ment of  a  mortgage,  which  carries  not  only  the 
legal  estate,  but  all  the  remedies  or  powers  at- 
tached to  it.    Ibid. 

150.  But  a  conveyance  of  a  part  of  the  estate 
will  not^arry  with  it  accnresponding  portion  of 
the  power*    Ibid. 

151.  Because  the  power  is  indivisible.   Ibid. 
153.  It  can  operate  but  once,  and  then  is  ex- 
hausted.   Ibid. 

153.  The  recording  an  assignment  of  a  mort- 
gage is  not  necessary  within  any  of  'the  ge- 
neral registry  acts.  Jama  v.  Morey,  3  Cow. 
346. 

154.  It  is,  therefore,  no  notice  to  a  mortgagor, 
so  as  to  render  payments  by  him  to  the  mort» 
gagee  in  his  own  wrong.    Ibid, 

155.  Nor  is  it  notice  to«  sabseqnent  assignee 
"  the  mortgagee.    IW, 


156.  Nor  to  a  subsequoit  purchaser  or  mort- 
gagee of  the  premises.    Ibid, 

157.  The  assignee  of  a  mort^g^  takes  it  sub- 
ject to  all  the  equities  exi8tin||  between  tbe 
mortgagor  and  mortgagee  at  the  time  of  the  a»- 
s^ment,  but  not  subject  to  the  latent  eqaitiei 
ofthird  persons,  unless  the  assignee  haveaotioe 
of  such  equities.  .  Ibid. 

168.  Payments  made  after  an  assignment,  bat 
before  notice,  of  the  assignment  is  given  to  tbe 
mortgagor,  must  be  allowed  to  him.    Jbid. 

159.  But  it  is  not  neoessary  to  the  protection 
of  the  assignee  that  he  should  gire  notice  of  bis 
assignment  to  a-  subsequent  assignee  or  pw> 
•chaser.    Ibid. 

r 

160.  One  assigns  as  mortga|nee;  whatever  in- 
terest he' afterwards  acquires  in  the  mortgafed 
premises  enures  to  confirm  the  assiffnBteat* 
Pef  Sutherland,  J.    Ibid. 

161.  The  assignee  of  a  mortgage  m  posaet* 
sion  will  be  protected  against  an  action  of 
ejectment  by  the  mortgagor,  and  alt  penoia 
coming  in  under  him ;  'and  this,  though  his  as- 
signment was  obtained  on  a  UBarioua  consi- 
deration,   nlackson  V.  ifewen,  7  Cow.  13. 

163,  The  lessees  of  the  usurious  assignee  of 
a  mortgage  in  possession,  without  notice  of  tbs 
usury,  are  to  be  considered  bona  fide  pQicfaasers, 
and  will,  as  such,  be  protected  against  the  alle- 
gation of  usury.    Ibid. 

163.  W.«  holding  a  mortgage  agiMi^t  C.  and 
S.  to  secure  about  $6000,  b^nfte  indebted  ts 
them  in  $3000  on  an  open  aocofunt,  after  irbteh 
R.  reooverdd  a  judgment  agiunst  C.  and  S. 
W.  subseouently  assigned  his  mortgage  to  tbe 
Bank  of  N.  without  horsing  or  Cleaning  tbe 
$3000.  R.  tendered  to  the  bamk  the  amonst 
supposed  to  be  due  en  Che  mortgage,  and  more; 
and  filed  a  bill  lor  redesiptioB  and  tssignoeat 
to  him,  for  an  account,  and  to  have  the  $3000 
allowed  on  the  mortgage ;  held^  that  the  $3000 
should  be  allowed  as  a  set-ofi^  Itiagdn  Seek 
V.  BooeeveU,  9  CoW.  409. 

164.  Till  judgment,  the  parties  lo  the  mort- 
gage might  have  applied  tbe  setHsff  to  tbe  mort- 
gage or  not,  at  their  election ;  ba%  by  the  jad^ 
ment,  the  rtght  of  set-off  became  absolate  to 
the  judgment  creditor.    Ibid. 

165.  The  assignee  of  a  mortgage  takes  it 
subject  to  all  equities  existing  against  it  in  tbe 
hands  of  the  mortg^or ;  a|id,  among  others,  the 
right  of  set-off.   Ibid. 

166.  A  creditor  whose  judgment  is  a  lien  on  sn 
equity  of  redemption,  on  coming  to  redeem,  Has 
a  right  to  the  assignment  «f  the  m^^rtgage.  IbH 

167.  A  treasurer  of  a  corporate  body«  whose 
duty  it  is  to  receive  and  pay  debts,  has  no  right, 
on  receiving  the  amount  of  a  debt  due  to  tbe 
corporation,  to  assign  the  security  thecefer,  vith- 
out  direction  from,  the  managers  of  the  fiscal 
concerns  of  the  eorporalioB.  Jaekmn  t.  Oft 
bell,  5  Wend.  673. 

168.  Th6ugh  sooh  treasu^tsr  execute  an  as- 
signment of  a  mortga^  under  the  seal  of  tbe 
corporation,  of  which  ns  is  the  keeper,  if  it  be 
witnout  the  direction  qr  knowledge  of  the  ma- 
nagers, it  is  void,  unless  there  be  s  subsequeat 
ratification.    ligid. 

169.  Where  a  mortg^[6  is  assigned,  widi  the 

concurrence  of  the  mortgagc^^  thf  asiignse  ii 
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entitled  to  interest  npon  the  interest  paid  by 
him,  as  well  as  npon  the  principal  of  the  mort- 
gage.   Ibid, 

170.  The  assignite  of  a  mortgage  does  not, 
by  the  deed  of  assignment,  acquire  a  legal  title 
to  the  mortjraged  premises,  nor  does  he  Uiereby 
become  entitled  to  the  rents,  where  the  mort- 
gaged premises  are  held  by  lease  under  the 
mortgagor*    UntL 

IV .  Mortgage  nf  goodi  and  ekatUU. 

171»  Where  goods  are  mortgaged,  if  payment 
be  not  made  at  the  day,  the  intorefit  of  the  mort- 
gagee becomes  absolute.  Aeklejf  y.  Fiheh^  7 
Cow.  890. 

173.  Where  a  mortoage  was  executed  by  a 
brewer  of  his  stock  on  nand  and  the  utensils  of 
his  trade,  and  it  appeared  that  he  was  embar- 
rassed with  debt  at  the  date  of  the  mortgage ; 
that  the  transaction  was  kept  secret  from  those 
in  his  employment,  and  that  he  not  only  con^ 
tinned  in  the  possession  of  the  property,  but 
used  and  disposed  of  it  as  absolute  owner;  it 
was  heldj  that  a  verdict  of  a  jary  finding  against 
the  honafidu  of  the  transaction  was  <nght,  ^nd 
the  Court  affirmed  a  judgment  entered  on  such 
Terdict,  although  the  charge  to  the  jury  on  the 
trial  of  the  cause  was  objectionable.  m*Latklan 
T.  WHghi^  3  Wend.  348. 

173.  Wnere  personal  property  has  been  mort- 
gaged, the  possession  may  in  some  instances 
remain  with  the  mortgagor ;  especially  where 
such  a  course  is  rendered  proper  and  expedient 
from  the  nature  of  the  property  and  the  objects 
of  the  parties  in  making  tlie  mortgage.  Ltwis 
▼.  Stevemtm^  S  Hall,  63. 

174.  But  if  th&  mortgagor,  while  in  posses- 
sion, sell  or  pledge  the  propertv  to  a  bona  fidt 
purchaser,  or  pledgee,  who  is  ignorant  of  the 
mortg^e,  and  nas  no  cause  for  suspicion  or  in- 
quiry, and  deliver  the  possession,  the  sale  or 
pledige  will  be  good,  and  the  rights  of  such  a 
purchase^  or  pledeee  are  paramount  to  those  of 
the  mortgagee.    Ibid. 

175.  The  defendant,  a  pawnbroker,  advanced 
certain  siims  of  money  to  a  son  of  the  mort- 
gaffor,  for  the  use  of  the  family  of  the  latter, 
and  incautiously  received  plate,  linen,  &c.,  in 
pledge,,  which  had  been  conveyed  to  the  plain- 
tiffs by  way  of  mortgage,  and  ne^ected  to 
make  any  inquiry  as  to  the  authority  of  the 
pawner,  although  there  were  circumstances  to 
excite  suspicion ;  held^  that  the  mortgagees  had 
a  riffht  to  reclaim  the  property  out  of  the  hands 
of  the  pawnbroker,    umL 

176.  Where  personal  property  is  put  into  the 
hands  of  trustees  by  a  borrower  of  money,  as 
security  for  a  loan  made  to  him  by  a  third  per- 
son, an  appropriation,  by  the  trustees,  of  a  part 
of  the  proceeds  df  the  property,  to  an  object  not 
expressly  mentioned  in  the  deed  of  trust,  made 
with  the  assent  of  the  borrower  and  the  lender, 
cannot  be  questioned  by  the  parties  to  the  loan* 
Ibid 
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I.  Wktn  a  new  trial  wiii  be  granted  on  the 
merits^  either  for  a  tniedireeiion  or  error 
ef  the  Judgp^  or  wktn  the  verdi^i  wae^ 


contrary  to  law  or  the  evidence^  or  wd 
founded  on  tuffieient  eoidtnee* 

n.  When  a  new  trial  will  be  granted^  on  the 
ground  cf  newly  tUeeovered  evidence. 

m.  Exeeaeiveneae  of  damag^^  and  other  cat^ee 


for  granting  anew  triaU 

\  Moiii 


IV.  lotion  for  a  new  trials  granting  a  new 
trial,  and  when  costs  will  be  required  on 
refusing  or  granting  it, 
v.  iVbt0  trial  in  criminal  cases, 

I.  When  a  new  trial  will  be  grantes^on  the 
merits^  either  for  a  misdirection  or  error  of  the 
fudge,  or  wmere  the  verdict  was  contrary  to 
law  or  the  eoidence,  or  notfi^nded  on  sufficient 
evidence. 

1.  If  an  objection,  which  can  be  obviated  by 
further  proof,  be  not  taken,  or  not  persisted  in 
at  the  trial,  it  will  not  be  received  as  the  ground 
of  a  motion  for  a  new  trial.  Jaekaon  v.  Dams, 
5  Cow.  123. 

3.  The  admissibility  of  evidence,  if  not  ob- 
jected to  at  the  trial,  cannot.be  questioned  on  a 
motion  for  a  new  trial.  Jackson  v.  Jackson,  6 
Cow.  173. 

3.  The  eourse  at  the  circuit  is  for  the  jury  to 
find  the  facts  in  issue ;  but  where  a  party  puts 
matter  in  issue  which  is-  not  material,  thou^ 
the  jury  find  against  him,  contrary  to.  evidence, 
this  is  no  ground  for  a  new  trial.  Bedanan  v. 
Satterlee,  5  Cow.  519. 

4.  Where  the  testimony  before,  a  jury  is  con- 
tradictory, and  the  character  and  credit  of  wit- 
nesses are  in  question,  a  new  trial  will  not  be 
granted,  on  the  ground  that  the  vcnrdict  is 
against  the  weight  of  evidence.  .  Winchell  v. 
Latham^  6  Cow.  683. 

5.  Where  the  evidence  of  the  trial  is  contr»* 
dictory,  and  leaves  the  question  in  doubt,  and 
has  been  fairly  submitted  to  the  jury,  the 
Court  will  not  disturb  their  verdict,  on  a  motion 
for  a  new  trial,  upon  the  ground  that  they  found 
against  the  weight  of  evidence.  Ackley  y.  JTeA 
logg,  8  Cow.  233. 

6.  Where  a  witness  was  objected  to  ss  inte- 
rested, and  in  the  course  of  proving  his  interest, 
the  judge  allowed  evidence  which  was  object- 
ed to  by  the  party  offering  the  witness,  but 
admitted  him  with  the  remark  that  he  should 
leave  his  credibility  to  the  jury;  yet,  held,  that 
this  was  no  cause  for  a  new  trial,  even  suppos- 
ing the  evidence  objected  to  on  such  prelimi- 
nary examination  was  improper.    Ibid. 

7.  Where  a  witness  is  improperly  admitted 
on  exception,  a  new  trial  may  be  awarded ;  but 
on  a  special  verdict,  judgment  must  go.  Per 
Jbfies,  Chancellor,  and  Spencer,  Senator.  Powell 
v.  Waters,  8  Cow.  669. 

8.  Testimony  not  objected  to  must  be  con- 
sidered as  received  by  consent.  Jackson  v.  Cody, 
9  Cowk  140. 

9.  In  an  action  by  the  endorsees  of  a  pro- 
missory note  sffainst  the  maker,  where  the  proof 
of  the  handwriting  of  the  endorser  was  slight, 
and  the  judge  charged  the  juiy  that  the  plain* 
tiffs  were  entitled  to  a  verdict,  without  leaving 
it  to  them,  under  proper  instructions,  to  say 
whether  the  endorsement  was  or  was  not  this 
handwriting  of  the  party,  a  new  trial  was  grant- 
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ed.     Wea  Inturanu  Company  v.  Badger^  3 
Wend.  109. 

10.  A  new  trial  will  be  granted  for  the  mis- 
direction of  the  Jodse*  altnoa^  the  eridenee 
nwy  have  warranted  the  verdict  found,  where 
the  chances  are  equal  that  the  verdict  resulted 
from  the  misdirection.  WardtU  etoLt,  Hugha 
etoL  3  Wend.  418. 

11.  The  omission  to  state  the  fact,  that  the 
witnesses  subscribed  their  names  in  the  pre- 
sence of  the  testator,  does  not  conclude  the  iuir 
from  ftiding  that  the  will  was  so  subscribed, 
if  wananted  by  the  circumstanceir  to  find  in 
favour  of  its  execution.  Jaekton  v.  Obrt^imm, 
4  Wend.  977. 

19.  The  substantial  gfpound  of  objection  to 
the  introduction  of  evidence  must  be  explicitly 
stated  at  the  trial,  or  it  will  not  be  heard  in 
bank,  if  the  party  could  have  obviated  the  ob- 
jection, if  properly  made.    76tdL 

13.  A  new  trial  will  not  be  granted  where, 
upon  the  question  of  the  fraudulent  alteration 
or  a  deed,  there  is  conflicting  testimony,  and  the 
evidence  nearly  balanced.  L,ewii  et  al.  v.  Pojfth 
4  Wend.  493. 

14.  A  new  trial  may  be  asked  for  on  a  ease 
made,  on  the  ground  of  the  misdirection  of  the 
judge,  although  no  exception  was  taken  \o  the 
charge  of  the  judge  on  the  trial.  Jinher  ▼• 
HubSell,  4  Wend.  614. 

15.  An  objection  of  a  variance  between  the 
contract,  as  laid  and  proved,  must  be  taken  at . 
the  trial,  unless  it  be  such  as  could  not  be  ob- 
viated.   Lawrenu  v.  Barkers  6  Wend.  301 . 

16.  Evidence  restinor  in  records  will  be  re- 
ceived in  bank  to  supply  defective  proof  at  the 
trial.    Jmuirang  v.  Percy ,  6  Wend.  635. 

17.  An  observation -of  a  judge  in  a  charge  to 
a  jury,  that  ''  a  discrepancy  between  the  testi- 
mony of  a  witness  and  his  former  statement 
seemed  naturally  enough  accounted  for,'*  cannot 
be  considered  a  misdirection,  nor  will  a  new 
trial  be  granted  therefor.    Jaekion  v.  Paekm^ 

6  Wend.  415. 

18.  A  new  trial  will  not  be  granted  because 
the  judee  nonsuited  the  plaintin,  if  the  evidence 
be  such  that  if  the  cause  had  been  submitted 
to  the  jury,  and  they  had  found  for  the  plaintiff, 
the  Court  would  have  set  aside  the  verdict 
JDemyer  v.  Stnuur^  6  Wend.  436. 

19.  Where  evidence  is  competent,  if  uncon- 
tradicted, it  is  sufficient  to  warrant  a  verdict ; 
and  where  the  iud|[e  on  such  evidence  directs  a 
verdict,  instead  or  submitting  the  question  of 
the  sufficiency  of  evidence  to  the  jury,  a  new 
trial  will  not  be  granted,    yiehak  v.  GddkmiAj 

7  Wend.  160. 

90.  After  two  eoneurring  verdUU  in  a  case 
where  there  are  many  witnesses  and  much  tes- 
timony on  both  sides  upon  a  mere  question  of 
ftet,  and  there  is  no  misdirection  of  the  jury,  a 
new  trial  will  not  be  granted,  although  the 
Court  may  be  of  opinion  that  theveraict  is 
against  the  weight  of  evidence.  Fowler  v. 
JEtna  Fire  Ineuranee  Cbm^Mmy,  7  Wend.  970. 

91.  Where  the  evidence  on  which  zpUnniiff 
rests  is  not  sufficient  to  entitle  him  to  a  re- 
covery, and  a  nonsuit  is  denied,  a  verdict  will 
not  be  set  aside  for  such  cause,  if  subsequently 
<o  the  progress  of  the  trial  the  defendant  supplies 


the  necessary  proof.  Jaekmn  v.  Ltggdt^  7 
Wend.  377.  S.  P.  Laming  v.  Fan  Myit,  9 
Wend.  561. 

99.  In  an  action  by  a  female  for  btocft  tf 
promiee  tf  marruure,  where  it  was  shown  Ual 
she  bad  been  gauir  of  grossly  indecsBt  eon- 
duct,  but  whether  otfore  Or  ttfler  Utt  promiit 
did  not  appear;  and  die  jury,  under  the  instnw- 
tion  of  the  circuit  judge,  that  there  ms  m 
middle  course  to  adopt,  that  they  mutt  either 
give  exemplary  damagee  or  ntdking^  fouKl  i 
verdict  for  $180  damages;  a  new  trial  vn 
ordered ;  the  .Court  holdings  that  the  inieaet 
wouM  have  warranted  a  verdict  for  the  defend- 
ant, and  at  all  events,  that  the  conduct  of  the 
{plaintiff  should  have  been  taken  into  oonnden- 
tion  in  mitigation  of  damages.  Pukur  t. 
JnArewe^  7  Wend.  149. 

93.  In  an  action  of  trespass  against  the  ini»' 
ter  of  a  boat  navigating  the  Erie  cunlf  for 
running  her  agnainst  another  boat  lying  in  the 
canal,  waiting  tier  turn  to  pass  the  locks,  the 
fudge  charged  the  jniy  that  the  defendant  vis 
liable  if  he  had  been  guilty  of  neeligenee  or 
intention  to  inflict  the  injury ;  but  that  if  then 
was  no  negligence  or  design  of  injury,  and  ifi 
in  attempting  to  nass,  the  defendant  managed 
his  bbat  m  a  pruuent  and  bkilfal  maooertSBd 
the  injury  was  sustained  bv  means  of  the  aeo 
of  the  plaintiff  himself,  or  by  mere  aeciM,the 
defendant  was  not  liable ;  and  the  jury  toJ 
for  the  defendant ;  a  new  trial  was  granted  Icr 
the  omission  of  the  judge  to  instract  the  jny 
to  inquire  whether,  under  the  circumstances « 
the  case,  the  defendant  was  not  bound  to  koo* 
that  his  boat  could  not  pass  without  hassid, 
and  if  he  was.  Whether  he  ought  not  to  haw 
proceeded  with  caution.  Dygert  v.  J^mfigftS 
Wend.  469. 

94.  In  an  action  for  a  libel  where  the  j«7 
find  a  verdict  for  the  defendant,  the  Court  vill 
not  grant  a  new  trial,  although  the  verdict  bi 
against  the  weieht  of  evidence,  where  the  proof 
is  such  as  would  have  warranted  a  verdict  ftr 
the  plaintiff  for  only  nominal  dams|;et.  ^ 
dell  V.  Butkr,  10  Wend.  119. 

95.  R  aeenw,  however,  that  in  Ae  cue  of » 
aggravated  libel,  where  there  are  no  mitigatiof 
circumstances,  a  verdict  for  the  ^defendant  we«M 
be  set  aside,  as  evidence  of  prejudice,  fua^ 
ity,  or  corruption  in  the  jury.    Ibid, 

^  96.  Where  the  charge  of  a  judge  has  a  ten* 
dency  io  make  an  erroneous  impression  opoa  t 
jury,  and  to  mislead  them  in  their  views  of  thi 
case,  a  new  trial  will  be  granted.  Seaiem  r. 
Ciiry,  11  Wend.  83. 

97.  A  new  trial  will  be  granted  in  a  vrit  of 
right,  as  well  as  in  any  other  action,  where  the 
verdict  is  against  law  or  evidence.  BraUff^ 
V.  aarke,  19  Wend.  609. 

96.  Where  a  proceeding  in  the  nature  of  *b 
action  of  eiectn^ent  is  had,  unon  the  reqoii^ 
ment  of  a  defendant,  to  compel  the  detmii"^ 
tion  of  claims  to  real  property,  and  the  plainiiB 
has  a  verdict,  upon  whicn  he  enten  jodgineo^ 
(he  defendant  ia  not  entitled  to  demaad, «  9 
oottrsc,  that  the  judgment  be  vacated,  and  ihati 
new  trial  be  granted,  on  payment  eif  the  et^ 
and  damages ;  the  judgment  in  sueh  a  case  9 
eoneh^ntt  as  to  the  tiUe  established  ia  the  ic 
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tioD ;  but  for  errors  in  law  or  fact  happening  at 
the  circuit,  a  new  trial  may  be  granted  in  such 
a  case.     Mtlin  el  al.  v.  Jioae,  12  Wend.  258. 

29.  A  new  trial  will  not  be  granted  where 
there  is  no  error  in  point  of  law  in  the  charce 
of  the  judgo,  although  his  comments  upon  the 
eyidence  strongly  indicate  an  opinion  adrerse 
to  the  party  against  whom  the  verdict  is  ren- 
dered. Jaelaon  v.  Timmerman^  12  Wend. 
299. 

30.  Where  a  judge  charged  a  jury  that  where 
a  great  number  of  witnesses  impeach  the  cha- 
racter of  a  witness,  the  testimony  of  such  wiu 
npss  is  destroyed';  but  if  an  equal  number  of 
witnesses  of  the  same  respectability,  and  pos- 
sessing like  m^ans  of  knowledge  with  the  nrst, 
sustain  the  witness  attacked,  his  charactcgr 
stands  as  if  ,no  impeachtnent  had  been  attempt- 
ed ;  that,  however,  it  was  the  province  of  the 
jury  to  say  whether  the  witness  was  or  was 
not  impeached ;  this  Court  refused  to  reverse  a 
judgm^nt,  lu)fdinff  that  the  question  of  the 
credibility  of  a  witness  had  been  substantially 
submitted  to  tlie  jury.  Bakcman  v.  Rote,  14 
Wend.  105.. 

31.  An  cutception  will  not  lie  to  the  charge 
of  a  judge,  on  the  ground. of  the  comments 
made  by  him  upon  the  testimony.  The  People 
v.  Wkite^  14  Wend.  111. 

32.  A  new  trial  will  not  be  granted  where 
tbif  plaintiff  has  been  nonsuited,  although  thero 
was  some  evidence  to  establish  the  case,  if  the 
Court,  on  a  motion  for  a  new  trial,  are  satisfied 
that  tlie  evidence,  as  well  that  adduced  as  that 
oifered  And  rejected,  was  not  snflicient  to  war- 
rant a  verdict  in  favonr  of  the  plaintiff.  Wilson 
V.  William^  14  Wend:  146. 

33.  A  new  trial  will  not'  be  granted  in  a 
penal  actiojo,  where  there  is  a  verdict  for  the 
defendant,  merely  because  the  verdict  is  agajost 
evidence;  the  Uourt  will  not  interfere,  unless 
some  irregularity  or  tampering  with  the  jury  is 
shoiyn.  Ovtrseera  df  the  Poor  of  B**c/*e$ter  v. 
Liinif  15  Wend.  5G5. 

31.  Nor  will  the  judgment  of  a  justice  be 
reversed  under  such  circumstances,  where  the 
c(n>ct  of  the  reversal  will  be  a  new  trial.   Ibid. 

35.  In  proving'  an  account  of  sales  made  by 
the  plaintiffs  for  the  defendant,  certain  letters 
from  the  former  to  tlie  latter  were  read  to  thr 
jury,  with  the  pennission  of  the'  presiding 
judge,  not  as  eviaence  of  the  facta  therein  con- 
tained, but  as  fiolice  of  facts  which  might  be 
binding  Upon  the  defendant',  if.  his  assent  tq 
tliem  could  be  proved.  Held,  that  these  letters 
came  within  the  rule  which  excludes  i|  party 
from  testifying iii  his  own  favour,  and  were  im- 
properly ad^iitted.  Held,  also,  that  although  the 
verdict  in  all  probability  would  have  been  the 
83 me  without  the  letters  as  with  them,  still  a  new 
trial  must  be  granted^  because  the  effect  of  the 
improper  evidence  upon  the  jury  could  not  be 
known  by  the  Court.  Anihoinc  v.  Coity  2  Hall, 
40. 

36.  The  jury  must. pass  upon  all  the  facts 
proper  for  their  consideration ;  and  if  they  have 
not  done  so,  the  Court  will  ?rant  a  new  trial,, 
without  considering  on  which  side  the  weight 
of  evidence  lies.  Gouverneur  ct  al*  ▼.  Eliioit 
tfiii  fT^,  2Hall,21I.  I 

Vol.  IIL  65 


IT.  IVhen  a  nno  trial  trt'fl  be  grantfd  on  the  ground 
qT  netcly  diecovered  evidence, 
36*.  A  new  trial  will  be  granted  in  ejectment  for 
land  in  the  mi'itary  tract,  on  the  [ground  of  newly 
discovered  evidence;  thoui?h  the  evii'erce  be  cumu- 
lative merely,  and  intended  to  impeach  a  witness 
sworn  at  the  fint  trial.  Ejectmentv  for  military  lots 
are,  in  this  respect,  an  exception  to  the  general  rule. 
Jaektfofi  ▼.  Hooker,  6  Cow.  207. 

37.  A  DOW  trial  will  not  be  (panted  on  tl^  iijound 
of  newly  diacovered  evidence,  when  tliat  evidence  is 
merely  cumulative. .  IVhUheck  v.  WkUbeck,  9  Cow.  266. 

38.  U  cannot  be  oljected  to  the  granting  of  a  mew 
trial  on  the  ^ound  of  newly  discovered  evi<^ence  that 
it  is  cumulative,  if  the  evidence  alleged  to  have  been 
newly  discovered  is  of  a  different  kind  and  diaractcr 
from  that  adduced  on  the  trial ;  as  where  the  evidence 
on  the  trial  is  wholly  cirrurnatantial,  and  the  evidence 
newly  discovered  is  positive  and  direct  Guvot  et  ux. 
v.  BuftM  elai,A  Wend.  679. 

39.  In  a  suit  against  executors  on  a  stale  de- 
mand, a  new  trial  will  be  granted,  though  thu 
newly  discovered  testimony  consists  of  admis- 
sions made  by  the  party  against  whom  it  is 
intended  to  be  used ;  and  in  such  a  case  the 
Court  will  not  go  into  a  rigid  scrutiny  of  trifling 
discrepances  between  the  newly  discovered  tes- 
timony and  that  wliich  hjts  been  given  on  the 
part  of  the  defendants.     Ibid. 

40.  The  granting  or  refusing  of  a  new  trial, 
on  the  ground  of  newly  discovered  evidence,  is 
not.  a  matter  of  discretion^  where  it  clearly  ap- 
pears that  the  party  applying  for  the  new  trial 
was  guilty  of  gro8»  negligence  in  not  procuring 
on  tlie  trial  such  evidence,  and  it  is  exclusively 
cumulative*  The  People  v.  Superior  Court  of 
A«ii;  Ff/rA:,  5  Wend.  lU: 

41.  If  a  Court  of  subordinate  jurisdiction 
grant  a  new  trial  in  a  case  where  such  objec- 
tions ^ist,  a  mandaimts  will  be  awarded,  di- 
recting the  rule  granting  a.  new  trial  to  be 
vacated.     Ibid, 

43.  Where  a  subordinate  Court  grants  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dencO)  and  it  appears  from  the  reUirn  to  an 
alternative  manaamu9,  that  the  party  in  whose 
favour  Che  new  trial  was  granted  was  charge- 
able with  laches,  and  that  evidence  alleged  to 
be  newly  discovered  was  cumulative,  this  Court 
will  grant  a  peremptory  mandamus  to  vacate 
the  rule  granting  a  new  trial.  The  People  v. 
Superior  Ciurl  of  New  York,  10  Wend.  385. 

43.  A  party  is  chargeable  with  laclkes  who, 
previously  to  the  trial,  knew  that  th»  witness 
whose  testimony  he  seeks  to  introduce  as  newly 
discovered,  must  probably,  from  his  situation 
and  employment  at  (ho  iime  of  the  transacUont 
and  tiio  subject  of  controversy,  be  conversant 
with  the  facts  in  relation  to  the  transaction,  and 
especially  where  previous  to  the  trial  the  party 
knew,  as  the  witness  himself  testifies,  what  the 
witness  could  testify  to,  although  at  the  time 
of  tlie  trial,  and  while  preparing  therefor,  the 
party  had  forgotten  what  the  witness  could  tea* 
tify  to.     Ibid, 

44.  The  discretion  to  be  exercised  by  an  infe- 
rior Court  in  granting  new  trials  for  newlv  dis- 
covered testimony  is  not  an  arbitrary,  but  a 
legal  diacretion,  and  therefore  subject  to  review* 
Ibid. 

45.  In  order  that  a  new  trial  may  be  granted 
on  the  ground  of  newly  discovered  testimony,  it 
must  appear  that  the  testimony  was  discovered 
^ce  the.  former  trial}  or  eoofd  not  have  beeo 
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obtained  with  reasonable  diligence  on  Uie  for- 
mer trial ;  that  it  is  material  to  tkie  issue ;  that  it 
goes  to  the  merits  of  the  case,  and  not  to  im- 
peach the  character  of  a  forther  witness ;  and 
that  it  is  not  cumulative.    IbieU 

46.  By  cumulative  evidence  is  meant  addi- 
tional evidence  to  support  the  same  point,  and 
which  js  of  the  same  character  with  evidence 
already  produced,  as  wher9  the  turning  point  of 
a  cause  was,  whether  a  bill  of  exchange  was  or 
was  not  left  at  a  bank  fbr  collection  before  noon 
of  a  certain  day,  and  both  parties  produced  tes- 
timony as  to  the  time  when  the  bill  was  left; 
il  wta  hddf  that  the  evidence  of  a  witness  not 
produced  on  the  triai«  corroborating  and  sup- 
porting testimony  wbich  was  adduced  that 
the  bill  was  left  after  noon,  'was  ciimulative. 
Ibid, 

47.  Upon  an  applleation  for  a  new  trial  on 
the  ground  of  newly  discovned  evidence,  where 
such  evidence  rests  in  the  knowledge  of  a  wit- 
ness, the  Court  will  require  the  party  moving 
to  produce  an  aflldavit  of , the  witness,  setting 
fortl)  the  facts  upon  which  he  relies,  or  to  show 
that  it  could  not  be  obtained.  Denn^  ex  dem. 
Hugh,  V.  Morreli  d  ai  1  Hal>,  383» 

48.  Newly  discovered  evidence,  which  is 
cumulative  merely,  is  never  tbe  ground  of  a 
new  trial,  especially  where  a  j>art  of  it  veas  in 
the  knowledge  of  on&of  the  witnesses  examined 
at  the  trial,  but  not  disclosed  by  him.  Whul- 
tmgAiv.  Been,  3  Hall,  301. 

III.  Esteessivenea  of  damages,  and  other  causes 
for  granting  a  new  trials 

49.  A  Court  will,  in  their  discretion,  some- 
times deny  a  new  trial,  though  the  verdict  be 
plainly  aeainst  law,  as  if  the  nature  of  the  con- 
troversy be  trifling,  &c.  Ex  partt  Batty,  2 
Cow.  479. 

50.  A  new  trial  will  not  be  ghinfed  merely 
because  the  attorney  for  the  plaintiff  promises 
the  agent  of  the  defendant,  to  whom  the  defence 
is  confided,  to  write  to  his  client,  ^the  plain- 
tiff,) submitting  the  agent^s  proposition  for  set- 
tlement; but  uterward^  notices  the  cause  for 
trial,  and  tries  .it  in  the  agent's  absence,  ^tb- 
oat  communicating  to  htm  the  result  of  his 
proposition,  and  especially.o~n  the  general  affida- 
vit of  mbrits.  Jackson  v.  Fan  Antwerp,  8  Cow. 
273. 

51.  A  new  trial  will  not  be  granted  in  an 
action  of  slander  on  the  ground  of  excessive 
damages,  unless  the  amount  is  so  flagrantly  out^ 
rageous  and  extravagant  as  manifestly  to  show 
that  the  jury  acted  corruptly,  or  under  the  influ- 
ence of  passion,  partiality,  or  prejudice.  Dou- 
glass y.  7\ntsey,  2  Wend.  352. 

52.  Want  of  proof  of  notice  to  quit  cannot  be 
urged  as"a  ground  for  a  new  trial,  if  the  obleo- 
tion  was  not  taken  at  the  trial.  Jackson  v.  mO" 
ae//,  4  Wend.  543. 

53.  Where  parol  evidence  of  the  contents  of  a 
deed  is  given,  on  proof  of  toss  of  the  deed,  and 
the  character  of  the  witness  who  proved  the  loss 
iff  impeached  sub8e<tuently,  such  impeachment 
cannot  be  insisted  upon  in  support  of  a  motion 
for  a  new  trial.  Jackson  y.  Rowland,  6  Wend. 
666.  • 

54.  A  new  trial  will  be  granted  on  the  groviid 


of  surprise,  where  the  attorney  of  one  of  the 
parties  had  in  his  possession  a  deed  important  to 
the  rights  of  the  other  party,  and,  before  the  trials 
delivered  it  to  a  third  person,  without  apprixin|r 
his  adversary,  who  subpoenaed  the  attoroej,  m 
also  gave  nodoe  to  him  to  produce  the  deed, 
and  on  the  trial  first  learned  tliat  it  was  not  id  his 
possessbn,  Jatkson  v.  JVarford,  7  Weod.  63. 
55,  On  appeal  (torn  the  upcision  of  the  e)^ 
cuit  judze  refusing  a  new  trial,  it  is  Dot  Dece*- 
sary  both  to  ^ve  a  bond  to  pay  the  costs  of  the 
appeal,  aiid  obtain  an  order  to  stay  proceedings 
to  entitle  a  party  to  the  benefit  of  the  appeal; 
cither  is  sufficient.  Miller  v.  Franklin^  13 
Wend.  656. 

'  66.  Where  a  defendant  had  procured  the  te»- 
timony  of  a  witness  under  a  commissinif  and 
the  plaintiff  nroduced .  the  witness  on  the  trial 
and  examined  him,  and  the  defendant  allegrd 
that  the  -  testimeny  of  the  witness  pa  the  M 
was  materially  variant  from  his  deposition,  and 
asked  for  a.inew  trial  on  the  cyouod  of  sarprisr, 
and  that  he  could  fnlly  establish  his  defence  bj 
other  witnesses,  the  motion  was  denied,  tk 
Court  being  of  opinion  that  there  was  do  yaii- 
ance  in  the  testimony,  and  the  defendant  omitted 
to  produce  the' affidavits  of  the  persons  by  when 
he  alleged  his  defence  could  be  established. 
Phenix  v.  Baldwin,  14  Wend.  62. 

57.  Alth6ngh  it  is  conceded  that  Conrta  hire 
the  power  of  granting  a  new  trial  for  excessiye 
ness  of  damages  in  ca3e$  of  ertm.  com ;  still, 
it  seems,  such  pow^r  has  never  been  exercised; 
and,  accordingly,  Uie  Court  refused  to  «t 
abide  a  verdict  for  93<K)0  damages,  although  it 
appeared  that  the  plaintiff  had  reason  to  koov 
of  the  improper  conduct  of  his  wife,  suspected 
her,  and  yet  tpok  no  measures  to  preveat  ifi^j- 
course  between  her  and  the  defendant.  Smt^ 
y.  MasUr,  15  Wend^  270. 

58.  It;  however,  appearing  that  the  defead* 
ant  had  discovered  evidence  not  known  to  his 
at  the  time  of  the  trial,  that  the  plaintiff  had 
lived  in  a  state  of  adultery  with  another  wooian 
after  his  wife  eloped  from  him,  and  peTious  to 
the  trial,  Che  Court  ordered  a  new  trial,  on  the 
ground  of  such  newly  discovered  evidence,  oa 
the  payment  of  costs.    Ibid, 

69.  A  new  trial  will  not  be  granted  for  the 
excessiveness  of  tlid  damages,  where  a  juiT 
give  f  160,  although  properly  was  sold  only  ta 
the  amount  of  $35,  in  a  case  of  distress  for  rent, 
where  the  affidavit  was  not  conformable  to  the 
statute.    Marquissee  v.  WhartorC,  16  Wead.  36& 

IV.   Motion  for  a  new  irialt  granting  a  ««* 
trial,  and  wheri  costs  will  be  reguirM  sn  fv 
f  using  or  granting  it, 

60.  A  motion  for  a  new  .trial  on  a  fei^ 
issue,  to.  try  a  question  of  adultery,  should  he 
made  to  the  Court  of  Chauceryw  Boef^Sati 
I  Cow.  216. 

61.  Application  for  a  new  trial,  on  accoaat 
of  newly  discovered  evidence,  egnsidered.  /^ 
ter  y.  Thlcott,  1  Cow.  359. 

62.  Motion  for  a  new  trial,  for  irregnlantr 
and  newly  discovered  evidence,  is  an  eottine' 
rated  motion.    Jinonymous,  9  Cow.  586. 

63.  On  «  motion  for  a  new  trial  on  aocoost 
of  newly  discoveied  endencey  sir  to  set  asid« 
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the  T«port  of  refeiees  npon  the  merits,  and  other 
eniifnerated  motions  touDded  apon  affidavits, 
counter  affidavits  may  be  read  without  being 
previously  served  on  the  party  moving.  Shrtmg 
V.  Fiatner^  5  Cow.  21. 

64.  If  there  be  a  defect  of  proof  on  one  side 
at  the  trial,  which  may  be  supplied,  the  oppo- 
site party  must  object  such  defect.  If  be  omit 
to  do  so,  ha  cannot  avail  himself  of  the  defect 
in  a  motion  for  a  new  idH.  Jackson  v.  Cody^ 
0  Cow.  140. 

65.  On  a  motion  for  a  new  trial,  affidavits  of 
jurors  cannot  be  received  to  show  their  impres- 
sions aa  to  the  efiect  of  their  findirifir,  or  that 
they  intended  something  different  irom  what 
they  found  by  their  verdict.  The  People  v. 
Columbia  Common  Pleas^  1  Wend.  397. 

66.  Whether  affidavits,  offered  on  a  motion 
for  a  new  trial,  ought  to  be  received  or  rejected, 
is  a  question^  not  of  discretion,  but  of  law.  IbitU 

67.  It  is  scarcely  possible  to  conceive  a  case 
where  the  Court  would  interfere  with  the  deci- 
sion of  a  circuit  judge,  in  the  granting  or  4re- 
fusing  the  delay  of  a  new  trial,  until  a  party 
can  obtain  the  attendance  of  witnesses  casually 
or  unexpectedly  absent.  LtggeU  v.  Boyd^  3 
Wend.  376i 

68.  On  a  motion  for  a  new  trial  on  a.  case 
made,  a  party  may  object  to  the  charge  of  the 
judge,  although  no  exception  was  taken  at  the 
trial,  especially  where  he  has  excepted  to  the 
introduction  in  evidence  of  the  matter  consti- 
tuting the  substance  of  the  charge.  The  Peo- 
ple V.  Holme$  et  al,    5  Wend.  19i. 

69.  On  a  motion  for  a  new  trial,  on  the 
ground  .of  newly  diieovered  evideneey  a  caae  of 
what  transpired  on  the  trial  must  be  presented. 
Jlrun}tfmou9^  7  Wend.  331. 

70.  Where  a  verdict  is  against  evidence,  and 
also  contrary  to  the  charge  of  the  piesiding 
judge,  on  granting  a  new  trial  the  costs  abide 
the  event  bf  the  suit  Knappr.  Curiia^  9  Wend.  60. 

71.  On  the  granting  or  denial  of  a  new  trial 
bv  a  circuit  judge,  a  rule  must  be  entered,  to 
give  such  effeot  to  such  decision,  at  the  next 
term  after  the  decision*  Muir  v.  DemarU^  9 
Wend.  449. 

72.  An  appeal  (torn  such  decision  may  be 
made  at. any  time  within  eight  days  afWr  the 
entry  of  such  rule*    Ihid* 

73.  Record  evidence  of  a  fact  imperfectly 
prored  at  the  trial  of  a  cause,  may  be  exhibited 
at  bar  in  opposition  to  a  motion  for  a  new  trial. 
BitMe  V.  Putnam^  13  Wend.  534. 

74.  Where,  to  a  plea  to  the  statute  of  limita- 
tions of  adio  non  aeerevit  infra^  &c.,  the  plain- 
tiffs  replied  that  the  cause  of  action  did  accrue 
within  six  vears  before  the  commencement  of 
the  suit;  ana%on  the  trial  of  the  cause  proved  the 
suinig;  out  of  a  tapiets  before  the  accruing  of  the 
statute,  but  failed  to  produce  ihe  writ  of  ieatO' 
turn  eaptM  (or  an  authenticated  copy  thereof) 
whereon  the  defendants  were  arrested,  a  verdict 
passed  for  tho  defendants;  such  rerdict  was 
approved  by  the  Court;  but  on  a  motion  for  a 
new  trial,  and  on  production  of  a  certified  copy 
of  the  ie$tatum  etqnat^  the  verdict  was  set  aside 
on  payment  of  the  costs  of  the  trial,  and  of  all 
subsequent  proceedings,  on  the  ground  that 
without  sncb  relief  the  plaiotifls  would  loae 


their  debt.    Orange  Qmniy  Bank  v.  Uaighlj 
14  Wend.  83. 

75.  Under  a  general  objection  at  the  circcuit,  a  party 
ii  not  at  liberty,  on  an  application  for  a  new  trial,  to 
urge  grounds  in  support  or  his  motion  which  were  not 
distinctly  presented  at  the  circuit.    Ibid, 

76.  Wliere  a  new  trial  is  granted,  not  from  any  mis- 
take or  misdirection  on  the  part  of  the  jodge,  out  in 
consequence  of  an  error  or  incorrect  finding  by  the 
/ursr,  the  partsimoving  to  set  aside  the  verdict  is  bound 
to  pay  the  costs.    Birkbeck  v.  Burrotva,  2  Hail,  51. 

V.  Neuf  trial  in  criminal  cases. 

76*.  A  new  trial  will  not  bo  granted  even  in  a  cri- 
minal case^  because  the  .district  attorney  hy  mistake 
withholds  m  his  hands  papers  important  to  the  de- 
fendant, unless  the  latter  uses  due  dilieence  to  obtain 
them.  Where  the  district  attorney  told  him  by  mia* 
take  they  were  in  the  hands  of  C,  who,  on  being  ap- 
plied to,  answered  that  they  were  with  the  district  at- 
torney ;  but  the  defendant  did  hot  explain  the  mistake, 
and  apply  to  the  district  attorney  «gain ;  heldy  a  want 
of  doe  diligence.  TAe  Peppie  v.  Varmilyeat  7  Cow.  369. 

77.  Where,  hi  a  criminal  case,  the  trial  closed  so 
late  on  Saturday  night  that,  had  the  jury  been  charged, 
they  must  either  have  been  dismissed  or  kept  over  the 
Sabbath,  a  new  '^ial  was  refused  though  demanded, 
because  the  judge  had  declined  (notwitmtanding  a  re- 
quest) to  charge  the  jury,  there  being  no  dispute  aS 
to  the  law  of  the  case,  and  the  verdict  being  fmly  sup- 
ported by  the  evidence.  i%e  People  v.  Gray  a  aL6 
Wend.  .289. 

78..  A  noncompliance  by  the  clerk  to  put  the 

names  of  all  the  persons  returned  as  Jurors  into 
a  box,  from  which  juries  for  the  trial  of  issues 
are  to  b<)  drawn  according  to  the  statute,  is  not 
a  sufficient  ground  for  setting  aside  a  verdict^ 
either  \n  a  criminal  or  civil  case,  where  the 
Court  are  satisfied  that  the  party  complaining 
has  not  or  could  not  have  sustained  any  injury 
from  the  omission ;  aitd  il  was  accordingly  hela^ 
where,  on  the  trial  of  a  capital  case,  aAer  twenty- 
eight  jurors  had  been  called,  eleyen  of  whom 
were  a])nroved  and  sworn,  and  seventeen  pe- 
remptorily challenged,  it  was  discovered  that 
the  ballot  containing  the  name  of  a  juror,  who 
had  answered  on  the  calling  of  the  general 
panel,  was  not  in  the  box  containing  the  names 
of  the  jurors  returned  for  the  Court,  and  which 
on  search  was  found  and  put  into  the  box,  and 
drawn  out  of  it  by  direction  of  the  Court,  and 
the  juror  sworn  to  serve  on  the  jury,  that  the 
irregularity  at  neglect  of  the  officer  was  not 
such  as  to  entitle  the  prisoner  to  a  new  trial, 
it  apoearing  to  the  Court  that  the  omission  to 

{ipt  tiie  ballot  into  theliox  proceeded  from  neg- 
ect,  and  not  from  design.     The  People  v.  Ranr 
torn,  7  Wend.  417. 

79.  For  ofTences  greater  than  misdemeanour, 
a  new  trial  cannot  be  granted,  whether  the 
accused  be' acquitted  or  convicted.  The  People 
V.  COmsioekf  8  Wend.  549. 

80.  Whether  it  is  competent  for  a  Court  to 
grant  a  new  trial  in  a  case  of  felony,  at  the  in- 
stance of  the  defendant,  M*here  there  has  been 
a  palpable  misdirection  of  the  Court  upon 
mere  matters  of  fact,  or  a  verdict  clearly  against 
the  weight  of  evidence,  without  such  misdirec- 
tion, where  no  erroneous  decision  in  point  of 
law  is  made  1  Quaere,  The  People  v.  Uaynes^ 
U  Weod^546. 


NEW  YORK  CITY. 

1.    Where  an  assessment  for  enlarging  a 
street  in  the  city  of  New  York  has  been  made 
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and  deposited,  and  notice  onblished,  an  affidavit 
against  its  confirmation,  though  not  laid  before 
the  commissioners,  will  be  receiyed  if  it  appear 
that  the  time  for  objecting  had  expired  before 
the  party  opposing  was  in  fact  apprized  of  the 
proceedinffy  and  the  matter  will  be  referred 
back  to  the  commissioners.  In  the  matter  of 
Dover  Street^  1  Cow.  74. 

2.  Where  the  commissioners  of  estimate  and 
assessment,  in  the  city  of  New  York,  assess 
the  damages  of  unknown  owners,  which  are 
levied  and  paid  into  tHe  clerk^s  office  of  this 
Court,  according  to  the  184th  section  of  the 
act  to  reduce  the  several  laws  relating^articu- 
larly  to  the  city  of  New  York  into  one  act,  (3 
R.  L.  418,  19.)  in  o/der  to  entitle  the  persons 
claiming  to  be  owners  to  move  to  have  the  mo- 
neys paid  over  to  them,  they  must  publish 
notice  of  their  application,  describing  the  pro- 
perty for  which  they  claim  the  money,  for  six 
weeks,  in  one  of  the  daily  papers  published  in 
the  city  of  New  Yoiic,  and  also  give  a  like  no- 
tice to  the  corporation  of  the  city*  In  the  tuat* 
ier  of  Detoint,  and  Beg,  Oen.,  1  Cow.  585. 

3.  On  ordering  a  rule  to  ynj  out  moneys, 
which  have  been  paid  into  this  Court,  as  be- 
longing to  unknown  owners  in  the  city  of  New 
York,  under  the  powers  of  the  corporation  to 
enlarge  and  improve  streets,  this  Court  will,  if 
the  claim  be  doubtful,  require  security  to  refund 
on  its  turning  out  to  be  unfounded.  In  the  matter 
ofDetinnt,  2  Cow.  498.  . 

4.  The  incorporation  of  the  Manhattan  Com- 
pany was  granted  upon  the  following  condition : 
^*  Provided  that  said  compa>iy  shall,  within  ten 
years  from  the  passing  of  this  act,  furnish  and 
continue  a  supply  of  pure  and  wholesome  water, 
sufficient  for  the  nse  of  all  such  citizens, 
dwelling  in  said  city  (of  New  York)  as  shall 
agree  to  take  it  on  the  terms  to  be  detnanded  by 
the  said  company ;  in  default  whereof  the  said 
corporation  shall  be  dissolved.'*  //  was  held, 
that  the  company  being  declared  a  body  politic 
and  corporate  in  prsuenti,  and  having  ten  years 
to  perform  the  acts  required  of  them,  the  pro- 
viso was  a  defeasance,  and  not  a  condition 
precedent,  and  that  therefore  they  were  not 
bound  in  their  plea  to  set  forth  the  condition 
and  allege  performance,  even  for  the  purpose  of 
showing  a  present  right,  although  at  the  time 
of  the  plea,  the  period  limited  by  the  proviso 
had  long  since  expired ;  as  in  judgment  of 
law  a  corporation  ontfe  shown  to  exist  is  pre- 
sumed to  continue  until  the  contrary  be  shown. 
Feople  V.  Manhattan  Company,  9  Wend;  359. 

5.  It  toas  further  held,  that  the  attorney-gene- 
ral, in  alleging  a  breach  of  the.  condition,  was 
bound  to  name  such  citizens  as  were  willing  to 
agree,  &c.,  and  that  the  naming  of  one  indivi- 
dual would  have  been  sufficient;  also  that  he 
should  have  averred  a  request  on  the  part  of 
those  citizens  who  wished  a  supply  of  water, 
or  an  offer  to  pay  for  it,  or  that  the  defendants 
had  notice  of  such  willingness  or  desirel   Ibid, 

6.  And  further,  that  alleging  the  breach  in 
the  general  terms,  that  the  defendants  **  have 
not  furnished  or  continued  a  supply  of  water 
sufficient  (or  a  supply  or  any  other  quantity  of 

^e  and  wholesome  water)  for  the  ude  of  all 
citizens,  dwelling  in  the  said  city  of  New 


York,  as  were  willing  and  desiroas  to  agree 
for  and  take  the  same  as  aforesaid,'*  wib  oot 
the  allegation  of  a  material  fact  on  which  iuw 
could  be  taken ;  that  it  tendered  an  issoe  upoa 
an  emotion  or  affection  of  the  miod,  which  ii 
not  traversable  or  susceptible  of  trial.   IhO, 

7.  //  was  further  held,  that  this  being  is  the 
nature  of  a  criminal  case,  the  atti«rnej-g«ien) 
had  a  right  to  set  up  several  distinct  caases  of 
forfeiture  in  his  repHeatlon,  the  statute  as  to 
replying  double  not  being  applicable  to  erimi* 
nal  cases.    Ilnd. 

B.  If  a  master  of  a  ship,  or  other  vessel,  ar- 
riving from  a  foreign  country,  or  any  other  of 
the  UnitecT  States,  who  shall  enter  his  vessel  at 
the  CQStom  house  of  the  city  of  New  York, 
suffisr  an  alien  passenger  to  land  there,  viUKrat 
sivtng,  if  required,  pursuant  to  the  stat&te, 
(sees.  36,  ch.  86,  s.  W^  3  R.  L.  44L)  such 
bond  as  is  required  by  that  section,  or  vithont 
such  permission  in  writing  as  is  requiied  by  that 
section,  unle^  it  be  refund  en  defraod,  he  io- 
curs  the  penalty  of  $500  mentioned  in  tbat 
section.    New  York  v.  Staples,  6  Cow.  169. 

9.  lire  course  to  be  pursued  under  tlie  351st 
and  252d  sections  of  that  act,  as  to  an  alfea  pas- 
senger, is  on  report  by  the  master,  fortbeBiaycr 
or  recorder  to  require  a  bond,  when  it  must  be 
given,  if  not  required,  or  if  required  and  ^ves, 
the  master  must  then  demand  a  permissioA  in 
writing  from  the- mayor  or  recorder  to  had  his 
passengers ;  when,  if  it  be  granted  or  refusd, 
he  mav  land.  But  a  permission,  ordemaad  aini 
refusal,  is  essential  to  the  right.  A  bond  cvlj 
or  neglect  to  demand  one  is  not  enough,   llni. 

10.  The  statute  is  not  in  this  respect  voii  as 
being  contrary  to  the  constitution  of  the  Uuted 
States.     Ibid. 

11.  After  cofifirmation  of  the  report  of  tlse 
commissioners  of  estimate  and  assessment, 
under  the  statute,  (1  R.  L.  413,  s.  n8.)-then 
being  no  irregularity  or  surprise,  the  Court  will 
not  open  the  matter.  So  that  the  mierits  maj  be 
considered,  as  to  the  wrongful  assesstnent  of  ao 
individual,  even  with  the  consent  of  the  corp 
ration.,  in  the  matter  of,  §'e.  Third  Sired,  6 
Cow.  571. 

12.-  The  Supreme  Court  act  under  the  statute 
aa  commissioners,  not  as  a  Court,  and  a  report 
once  regularly  confirmed  is  irrevocable,  unlcs* 
all  the  parties  in  interest  eonsent.    Jbid, 

13.  The  affidavit  of  rent  due,  in  thecitjof 
New  York,  required  by  the  statute  (sess.  38, 
ch.  153.)  to  be  made  and  filed  before  dtstresSf 
is  prima  facie  sufficient,  though  the  jurat  be 
subscribed  simply  with  the  naoie  of  the  officer 
before  whom  it  is  taken,  without  the  addition  of 
his  title  of  offiee.  Hunter  v.  Lecotde,  6  Cov. 
7de. 

14.  The  statute  (sess.  49,  ch.  19,  8.35,5 
Laws  N.  Y.  94,  iflf.)  authorizing  the  harbour 
masters  to  regulate  and  station  vessels  in  the 
East  and  North  rivers,  in  the  city  of  New  Yorlu 
and^  imposing  a  penalty  for  disobeying  thfir  or- 
ders, or  the  orders  of  either,  extends  towhanH 
in  the  hands  of  private  owners;  and  is  notuo* 
constitutional,  as  interfering  with  private  pr*)- 
perty  or  impairing  the  obligation  of  cootnics. 
Kanderbilt  v.  Adams,  7  Cow.  349. 

Id.  It  is  valid  aa  a^  police  regulatioik    ihV. 
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16.  Tlie  general  principle  of  police  laws  con- 
sidered. Per  Woodworm^  J.,  in  delivering  the 
opinion  of  the  Court.    Ibid, 

17.  -Unrder  the  statnte,  (2  R.  L.  413,  s.  178.) 
the  Supreme  Court  may,  on  refusing  to  confirm 
an  estimate  and  assessment  of  three  Commis- 
sioners in  the  city  of  New  York,  refer  the  mat- 
ter to  the  three  former  commissioners,  three  new 
ones,  or  retain  part  of  the  former  commissioners, 
joining  them  with  liew  ones.  In  the  matter  nf^ 
§rc,  Henry  Street,  ^t,  7  Cow.  400. 

18.  A  statute,  (2  R.  L.  445,  s.  267.)  declared 
to  be  a  public  act,  authorized  the  corporation  of 
the  city  of  New  York  to  make  various  by-laws 
when  they  should  deem  them  necessary  and 
proper,  **  and  for  regulating,  or,  if  they  find  it 
necessary,  preventingthe  interment  of  the  dead'* 
within  the  city.  The  corporation  passed  a 
by-law  prohibiting  the  interment  of  the  dead 
within  certain  parts  of  the  city,  under  a  penalty ; 
notwithstanding  which,  certain  persons  interred 
dead  bodies  In  the  part  of  the  city  to  which  the 
by-law  related.  The  interment  was  by  persons 
having  a  right  under  grants  of,  or  titles  to'l^nd 
holden  in  trust  for  the  sole  purpose  of  interment, 
some  of  which  had  been  usea  for  that  purpose 
for  more  than  a  century,  and  to  some  or  which 
certain  fees  for  interment  were  incident,  and  be- 
longed to  the  persons  interring.  A  further  riglit 
was  also  claimed  by  individual  vault  owners, 
in  whose  behalf  some  of  the  interments  were 
made.  0>«/«  v.  Thi  Mayor,  ^c.  of  New  York, 
7  Cow.  585. 

19.  /7<;M,  that  the  by-law  was  valid  and  ope- 
rative as  to  all  these  interments.    Ibid. 

20.  The  act  under  which  it  passed  is  not  un- 
constitutional, either  as  impairing  the  obligation 
of  contracts,  or  taking  private  property  for  pub- 
He  use  without  compensation,  but  stands  on  the 
ground  of  being  an  au(hority  to  make  public  re- 
gulations in  respect  to  nuisances.    Ibid, 

21 .  Held,  that  the  by-law  need  not  recite  or 
adjudge  on  its  face  that  it  was  necessary ;  but 
such  necessity  was  implied  by  the  act  of  pass- 
ing it.    Ibid, 

23.  Held,  also,  that  a  declaration  for  the  pe- 
nalty of  ihe  by-law  need  not  aver  that  such  by- 
law was  necessary.    Ibid, 

23.  Necessity,  as  Intended  by  the  statute,  is 
nearly  synonymous  with  expediency,  or  what  is 
necessary  for  the  public  good.    Ibid, 

2 1.  Ileld,  that  the  length  of  time,  one  hundred 
years,  dnring  which  part  of  the  premises  in 
question  had  been  used  for  interring  the  de^d, 
was  not  conclusive  against. the  power  of  the 
Legislature  ot  the  corporation  to  pass  the  laws. 
Ibid, 

2&P  Held,  also,  that  though  premises  be  grant- 
ed for  a  certain  purpose,  and  long  used  for  that 
purpose,  this  will  not  prevent  the  use  after- 
wards being  treated  as  a  public  nuisance.  Ibid, 

86.  Though  a  corporation  grant  laws  for  the 
purpose  of  interment,  and  even  covenant  that 
they  shall  be  quietly  enjoyed  for  that  purpose, 
they  are  not  thereby  estopped  afterwards  to  pass 
a  by-law  forbidding  such  interment  under  a 
penalty.     Ihid, 

27.  Such  a  by*law  repeals  the  coyenanL  Ihid, 

28.  Semhle,  the  powers  of  the  corporation  of 
the  city  of  New  York  depend  on  statute,  which 


has  superseded  their  oripnal  charter,  especially 
as  to  those  things  in  relation  to  which  the  statute 
makes  provisions,  either  agreeing  with  or  dif^ 
fering  from  the  charter.     Ibid, 

29.  Form  of  declaring  for  the  penalty  of  a 
corporate  by-law,  what  such  tleclaration  should 
contain.  Per  eur,  at  the  close  of  their  opinion. 
Ibi4, 

30.  A  map  must  accompany  a  petition  claim- 
ing a*p6rtion  of  the  moneys  awarded  to  owners 
unlvnown,  for  ground  taken  in  the  laying  out  of 
streets  in  the  city  of  New  York.'  In  re  Jd- 
ministrator  of  A,  Bo^art,  1  Wend.  41. 

SI.  On  reversal  of  a  justice's-  judgment,  ren- 
dered in  the  city  of  New  York,  the  plaintiff  in 
error  is  entitled  to  costs.  The  $50  act  does 
not  apply  to  the  city  of  New  York.  Latimer 
ads.  Barton,  1  Wend.  278.      . 

32.  W.  B.,  being  the  owner  of  a  plot  of 
ground  in  the  city  of  New  York,  sold  the  same 
in  lots,  which  he  had  caused  to  be  surveyed 
upon  the  streets  and  avenues  (running  through 
his  ground)  which  had  been  designated  by  the 
commissioners  of  streets  and  roads  in  the  city 
of  New  York,  and  these  he  actually  laid  open, 
before  selling  any  of  the  lots  in  question,  ex- 
cept two.  In  the  conveyances,  the  lots  are  de- 
scribed as  bounded  by  the  streets.  Held,  that 
the  fee  in  the  streets  remained  in  the  vendor, 
but  subject  to  a  right  of  way  in  the  purchasers. 
In  the  matter  of  Sevenfeenth  Street,  1  Wend.  262. 

33.  Where  a  building  lot  is  sold  bounded 
upon  a  street  in  the  city  of  New  York,  designated 
as  such  on  the  map  of  the  city,  or  on  a  map  made 
by  the  owners  of  lands,  in  reference  to  which 
sales  are  made,  although  the  street  remains  at 
the  time  unopened  under  the  authority  of  the 
corporation,  a  covenant  will  be  implied  that  the 
purchaser  shall  have  an  easement  or  right  of 
way  in  the  street  to  the  full  extent  of  its  dimen- 
sions, and  when  the  street  is  subsequently 
opened,  on  the  application  of  the  corporation, 
the  purchaser  is  not  liable  to  pay  the  owner  the 
full  value  of  the  land  thus  appropriated,  but  only 
of  the  fee  subject  to  the  easement.  In  the  mat' 
ter  (f  Lewis  Street,  2  Wend.  472. 

3i.  A  report  of  commissioners  of  estimate 
and  assessment  in  the  city  of  New  York,  rela- 
tive to  the  opening  of  streets,  will  not  be  con- 
firmed, if,  in  the  opinion  of  this  Court,  the  mea- 
sure is  premature,  and  will  cost  more  than  the 
proprietors  of  the  adjacent  land  will  be  benefit- 
ed by  the  operation.  In  the  matter  of  Ihurth 
Avenue,  3  Wend.  452. 

35.  Where  a  part  of  leasehold  property  in  the 
city  of  New  York,  subject  to  a  mortgage,  is 
taken  for  a  street  by  the  corporation,  and  a  sum 
of  money  is  allowed  by  way  of  loss  or  damage 
to  the  mortgagor  by  the  commissioners  of  esti- 
mate, the  mortgagee  is  entitled  prima  facie  to 
so  much  of  the  sum  assessed  as  damages  as 
may  be  considered  the  substitute  of  that  part  of 
the  premises  appropriated  to  public  use.  Ador 
V.  Hoyt  et  al,  6  Wend.  603. 

36.  Where  a  etreet  in  the  city  of  New  York 
was  widened  from  forty  to  sixty  feet,  and  accord- 
ingly used  by  the  public  for  nineteen  years,  al- 
though no  legal  measures  had  been  taken  to 
divest  the  title  of  the  owner;  it  was  held,  that 
the  nonclaim  of  the  owner  for  such  length  of 
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time,  cofineeted  with  hit  acts,  rach  as  the  pay- 
ment of  an  assessment  for  paving  the  street  to 
the  full  width,  and  the  recognition  of  the  ap- 
propriation of  the  twenty  feet,  were  sufficient  to 
establish  the  rigtit  of  the  public  to  the  use  of 
the  street  to  the  full  width  of  uxtyfteL  Den- 
ning v.  Roome^  6  Wend.  651. 

37.  Where  the  owner  of  landa  in  a  city  sells 
building  /o/a,  bounding  them  by  streets  of  a 
specified  width  as  laid  down  on  a  map,  but  not 
actually  opened,  the  ptiichasers  acquire  a  legal 
right  as  against  their  grantor  to  have  the  streets 
kept  open  to  the  width  delineated  on  the  map. 
Livingston  v.  Mayor  cf  New  Yorkj  8  Wend.  86. 

38.  Where  building  lots  were  thus  conveyed 
in  the  city  of  New  York,  and  the  streets  were 
subsequently  opened  by  the  corporation,  under 
the  act  relative  to  the  opening  or  streets  in  Uiat 
city ;  ii  wom  heUL,  that  the  grantor  was  not  en- 
titled, hj  way  of  t jmpensation  for  the  land  thvd 
apnropnated  as  streets,  to  ipore  than  the  value 
pf  nis  legal  tilk^  subject  to  the  eaument  belong 
lug  to  the  purchasers.    Ibid* 

39.  The  benefit  accruing  to  a  person  whose 
land  is  taken  for  a  street,  by  the  increased  value 
of  his  adjacent  property,  may  be  set  off  against 
the  loss  or  damage  sustained  by  taking  his  pro- 
perty for  a  street,  and  if  ecj^nal  to  the  loss  or 
damage,  is  a  just  compensation  for  the  property 
so  taken.    Ibid, 

40.  Trial  by  jury  ^  as  secuii'd  by  the  consti- 
tution of  New  York  state,  applies  only  to  trials 
of  issues  of  fact  in  civil  and  criminal  proceed- 
ings in  Courts  of  justice,  and  has  no  relation  to 
assessments* of  damages  of  owners  of  property 
taken  for  streets  ot  oUier  public  use ;  ttie  mode 
of  ascertaining  such  damages  belonging  to  t\i' 
Legislature,  who  may  direct  the  assessment  by 
a  jury  or  by  commissioners.    Ibid, 

41.  The  provisions  in  the  constitution  of  the 
United  States,  that  no  person  shall  be  deprived 
of  his  property  without  due  process  of  law,  that 
private  property  shall  not  be  taken  for  public  use 
without  compensation,  and  that  in  suits  at  law, 
where  the  amount  in  controversy  exceeds  $20, 
trial  by  jury  shall  be  preserved,  are,  restrictive 
only  upon  the  general  government  and  its  offi- 
cers.   Ibid, 

49.  Where,  on  the  widening  of  a  street  in  the 
city  of  New  York,  an  allowance  of  a  sum  of 
money  by  way  of  damage  is  made  to  the  owners 
of  the  fee  of  a  lot  taken  for  the  street,  and  also 
an  allowance  is  made*to  a  lessee  of  the  same 
lot,  and  the  report  of  the  commissioners  is  con- 
firmed, it  is  not  competent  for  the  lessee,  in  an 
action  against  his  landlords,  to  show  by  parol 
that  in  the  amount  awarded  to  them,  was  in- 
cluded a  sum  intended  for  the  benefit  of  the  les- 
see, to  enable  him  to  putthe  premises  in  tenant- 
able  repair,  rendered  necessa^  by  the  widening 
of  the  street.  .  Turner  V.  WiUiamM  ei  id.  10 
Wend.  139. 

43.  Where  a  statute  authorizes  the  corpora- 
tion of  a  city  to  sell  lands  Tor  taxes,  and  to  exe- 
cute a  lease  of  the  same  to  the  purchaser,  if  the 
owner  neglects  to  redeem  within  a  specified 
time,  this  Court  will  not  grant  a  mandamus  re- 

auiring  the  execution  of  such  lease,  although 
le  time  for  redemptiCn  has  expired,  where  the 
corporation  has  failed  to  pabUsh  a  notice  le- 


qnired  to  be^pablished  after  the  sale,  and  Wore 
the  expiration  of  the  time  of  redemption,  call- 
ing upon  the  owner  to  come  in  and  redeeoi. 
The  PeopU  t.  The  Mayor^  jrctfNew  York,  10 
Wend.  393. 

44.  W*here  sach  notice  is  directed  to  be  puli- 
lished  at  least  six  months  before  the  expiraUoa 
of  the  time  of  redemption,  calendar,  aad  not 
lunar  months  will  be  intended  to  have  bem 
meant,  when  in  the  same  act,  and  in  lefereoce 
to  the  same  sqbject-matter,  calendar  time,  as 
years,  months,  and  weeks,  are  spoken  of.  Ihii, 

45.  The  register  of  the  ciW  and  ceunt;  of 
New  York,  when  elected,  takes  the  pffiee  for 
three  years,  whether  the  vacancy  which  he  u 
elated  to  fill  -be  occasioned  by  the  death,  remcH 
val,  or  expiration  of  the  term  of  office  of  his 
predecessor;  and  a  re-election  of  the iocumbent 
to  the  same  office,  during  the  term  of  thiee 
years,  does  not  justify  him  in  holding  the  office 
longer  than  three  years  in  the  whole;  soch  re- 
election during  the  term  for  which  he  vas 
entitled  to  hold  Under  his  first  election  being 
void.  The  People^  ex  sel.  Bunn^  v.  (Med^  11 
Wend.  132. 

46.  Whereahonsebuilder  ccntractedtobuld 
a  house  and  find  the  materials,  for  vhicbke 
was  to  receive  his  pay  as  tlie  work  advaneed, 
and  after  putting  up  and  enclosing  the  boisei 
worked  up  in  the  nouse  plank  preparatory  to 
erecting  columns  for  a  piazza  to  the  boilding, 
and  .moved  the  same  as  a  mere  matter  of  coBT^ 
nience  to  an  adjoining  house,  where  they  were 
levied  upon  by  virtue  of  an  execution  against 
the  builder ;  it  washeld^m  an  action  of  replem 
by  )he  employer  for  the  taking  of  such  mate* 
rials,  that  the  plaintiff,  althou^  he  had  ma^ 
advances  as  the  work  progressed,  was  noteati* 
tied  to  mafntain  an  action,  the  materials  beiag 
personal  property,  and  not  passing  to  the  plaitt* 
tiff  until  aelivery,  or  until  affixed  to  thefineebold. 
Johnson  r.  ffunt^  11  Wend.  1^5. 

47.  The  corporation  of  New  York  have  not 
power  to  take  more  of  the,  lands  of  individuals 
than  is  actually  required  for  a  street,  and  that 
portion-  of  the  act  relating  to  the  city  of  New 
York  which  authorizes  the  commissioners  d 
estimate  and  assessment  to  include  in  their 
assessments  the  whole  of  a  lot,  where  part 
only  is  reauired  for  the  nse  of  a  street,  by  meaaa 
whereof  the  fee  becomes  vested  in  the  corpora* 
tion  upon  confirmation  of  the  report  of  the  eoo- 
missioners,  is  unconstitutional  and  void,  when 
such  lands  are  takAn  without  the  consent  of  the 
owner.  In  the  mafter  rf  ji&any  Street,  Sae 
York,  11  Wend.  149. 

48.  Where  a  street  is  laid  through  a  ceme- 
tery, the  same  value  must  be  assessM^  upoa  the 
part  lef\  fronting  upon  the  street  by  way  of  bene* 
fit  as  upon  the  part  taken  for  the  street  by  way 
of  damage ;  the  latter  cannot  be  valued  in  refer- 
ence to  Its  worth  as  building  lots,  and  the  former 
as  a  cemetery  not  convertible  to  such  use ;  the 
whole  must  be  valued  in  reference  to  the  qnali* 
fied  rights  of  enjoyment  of  the  property  by  the 
church  to  which  the  cemetery  belongs,  fi*^ 

49.  Where  ^e  Court  are  satisfied  that  pro- 
perty adjacent  to  a  street  proposed  to  be  opened 
assessed  for  benefit,  cannot  be  benefited  to  the 
extent  of  the  amount  asaeaaed  upon  it,  tho 
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report  will  be  sent  back  for  review  until  pro* 
party  can  be  found  sufficiently  benefited  to 
defray  the  expenses  of  the  improTement,  or  until 
the  proceedings  shall  be  discontinued.    Ibid, 

50.  The  question  of  the  necessity  or  pro- 
priety of  opening  ,a  street  in  the  city  of  New 
York  cannot  bo  agitated  upon  a  motion  to  con- 
firm the  report  of  commissioners  of  estimate  and 
assessment.  Whether  the  determination  of  the 
corporation  of  New  York  in  respect  to  streets 
is  directly  the  subject  of  review?  Quaare,   Ibid, 

51.  Proceedings  under  the  laws  relative  to 
the  city  of  New  York,  in  respect  to  laying  out, 
opening,  and  extending  streets^  mav  be  discon- 
tinued by  order  of  the  Supreme  Court,  subse- 
quent to  the  report  of  the  commissioners  of 
eatimate  and  assessment,  and  previous  to  con- 
firmation. In  the  matttr  cf  Canal  Slrtet^  11 
W«nd.  154. 

5d.  Where  the  proprietor  of  real  estate  in  the 
city  of  New  York  sells  and  cooveyt  lots  in 
conformity  to  the  city  map,  on  which  the  pro- 
perty of  such  proprietor  is  designated  as  )aid 
out  into  blocks,  streets,  avenues,  and  squares, 
such  recognition  of  the  plan,  laying  out  his 
ground  into  streets,  jkc.  is  a  dedication  of  the 
streets  to  be  taken  for  public  use  whenever  the 
corporation  shall  think  proper  to  open  them, 
althongh  such  streets,  &c.  be  not  actually  opened 
at  the  time  of  such  sale  and  oenveysnce;  and 
by  such  sale  the  proprietor  is  concluded  from 
Bubseouently  conveying  away  more  of  that  poE» 
lion  ot  the  estate  delineated  on  the  city  map  as 
streets,  &c.  than  the  mere-  naked  fee,- subject  to 
the  easement  of  a  perpetual  right  of  way  in  the 
public.  Wyman  V.  Mayor  of  Hjfeio  Yotk^  11 
Wend.  486. 

53.  Such  tight  of  way  is  not  limited  to  the 
owner  or  owners  of  lots  immediately  bounding 
on  the  street  in  question,  bnt  extends  to  every 
purchaser  ^ftooi  the  original  proprietor  of  lots 
m  the  same  tract. 

54.  A  release,  therefore,  of  the  right  of  way 
by  the  owners  of  lots  immediately  bounding  on 
the  streets  in  question,  will  not  destroy  the 
rightt  of  purchasers  of  other  lots  in  the  same 
tract,  or  restore  those  of  the  original  proprietors. 
Ibid. 

55.  Where  a  vendor  sells  ei^  property  as 
bounded  by  streets  or  avenues  of  particular  di- 
mensions, ^r  grants  such  property  in  reference 
to  a  map  or  town  plot,  on  which  streets,  &c.  are 
laid  down  in  the  vicinity  of  the  lots  sold,  the 
law  presumes  that  the  vendor  has  obtained  an 
enhanoed  value  therefor,  and  impliedly  grants 
to  the  purchaser  the  riffht  or' privilege  of  having 
such  streets,  &c. ;  ana  such  presumption  can- 
not be  contradicted  by  parol  proof,    ibid, 

66.  The  purchasers  of  lots  bounded  upon 
streets  not  yet  opened  are  not  subject  to  an 
assessment  for  opening  snch  streets  to  pay 
their  vendor  for  the  value  of  the  land  taken  for 
such  streets ;  all  he  is  entitled  to  receive  is  a 
nominal  compensation  for  the  naked  fee,  sub- 
ject to  the  easement  of  a  perpetual  right  of 
-way  in  the  public.    Ikid, 

67.  So,  where  the  original  proprietor,  after 
recognising  the  city  map,  sells  snd  conveys 
that  portion  of  his  estate  delineated  on  th(|  map 
as   a  street,  the  purchaser,  on  the  opening  of 


such,  a  street,  is  entitled  only  to  a  like  compen- 
sation.   Ibid, 

58.  The  register  of  the  city  and  county  of 
New  York,  when  elected,  takes  the  office  for 
three  vears,  whether  the  vacancy  which  he  is 
elected  to  fill  be  occasioned  by  death,  removal, 
or  expiration  of  the  term  of  office  of  his  prede- 
cessor ;  and  a  re-election  of  the  incumbent  to 
the  same  office,  during  the  runninv  of  the  three 
years,  does  not  justify  him  in  holdtn?  the  office 
fonffer  than  three  years  in  the  whole ;  such  a 
re-dectioH  during  the  term  for  which  he  lAras 
entitled  to  hold  under  his  first  election  being 
void.     Omtani  v.  The  People^  II  Wend.  511. 

59.  It  is  no  objection  to  the  confirmation  of  a 
report  of  commissioners,  under  the  act,  *^  rela- 
tive to  improvements,  &c.  in  the  city  of  New 
York,'*  &c„  that  one  of  the  commissioners  is  a 
member  of  the  board  of  Common  Council  of  the 
citv,  and  that  a  portion  of  the  property  assessed 
belongs  to  the  corporation.  In  the  matter  tf 
Tweniy^ixth  Street,  13  Wend.  203. 

60.  The  Marine  Court  in  the  city  of  New 
York  has  no  power  to  set  aside  a  judgment, 
and  grant  a  new  trial ;  if  error  occur,  it  must  be 
corrected  by  certiorari.  The  People  v.  Marine 
Court  ffyew  York,  12  Wend.  220. 

61.  The  ordinance  of  the  corporation  of  the 
city  of  New  York,  requiring  anthracite  or  hard 
coal  to  be  weighed  by  weighers  appointed  by 
the  corporation,  is  a  valid  by-law,  not  unrea- 
souable  or  in  restraint  of  trade ;  and  a  penalty 
imposed  for  a  violation  of  it  may  be  enforced 
by  action.  Stokes  v.  The  Corporation  of  the  City 
of  New  York,  14  Wend.  87. 

62.  A  declaration  ffenerallT  referring  to  the 
by-law  under  which  the  penalty  was  claimed  is 
good  in  substance ;  and  not  having  been  object- 
ed to  in  point  of  form  in  the  Justice's  Court 
where  the  suit  was  commenced,  the  objection 
will  not  be  listened  to  on  a  writ  of  error. 
Ibid. 

63.  The  sale  or  mdrtgage  of  personal  pro- 
perty, unless  accompanied  by  aelivery,  and 
followed  by  an  actual  and  continued  chanse  of 
possession,  is  prima  facie  fraudulent,  and  con* 
clusively  so,  unless  the  sale  or  assignment  is 
satisfiictorily  shown  to  have  been  made  in  good 
faith,  and  without  any  intent  to  defraud,  &c. 
Murray  v.  BurtUy  15  Wend.  212. 

64.  if  no  explanation  id  attempted,  the  ouea- 
tion  is  one  of  law,  and  it  is  the  duty  ot  the 
Court  to  pronounce  the  sale  or  assignment  void ; 
if  explanation  is  given,  the  question  must  be 
submitted  to  the  jurv.  The  only  case  of  pre- 
sumptive legal  fraud  is  that  declared  by  the 
statute.     Ibtd, 

65.  Private  property  cannot  be  taken  for  pnb- 
lic  use  without  notice  of  the  proceeding  to  the 
owner;  but  it  is  competent  to  the  Legislature 
to  direct  the  mode  of  giving  such  notice,  and 
if  the  reauirements  of  the  statute  in  such  casA 
be  complied  with,  iris  sufficient.  Owners  of 
f^owfid,  4^,  V.  Mayor,  ^e.  of  Albany,  15  Wend. 
374. 

66.  Taking  the  grounds  of  individuals  in  a 
city  to  convert  into  a  public  square  is  taking  pri- 
vate property  for  puolic  use,  as  much  so  as  if 
such  groands  were- converted  into  a  street;  and 
the  &l  of  the  damages  being  assessed  upon 
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the  owners  of  adjoining  properly,  instead  of 
beingr  levied  as  a  general  tax  upon  the  city,  is 
no 'evidence  that  the 'property  is  not  taken  for 
public  use.     Ibid. 

67.  An  incorporated  company  who  own  a  lot 
in  the  vicinity  of  a  public  improvement  are  not 
liable  to  be  assessed  for  benefit,  if  by  the  terms 
of  the  grant  by  which  the  lot  is  heM,  it  can  be 
appropriated  only  to  a  specific  nse,  which  by 
possibility  cannotbe  rendered  more  advanta^- 
ous  by  the  opening  of  a  street  or  square  in  its 
neighbourhood ;  but  the  company  may  be  as- 
sessed for  benefit  to  adjoining  grounds  not  thus 
restricted.    Ibid. 

68.  This  Court  cannot  quash  proceedings 
had  in  a  subordinate  Court,  on  the  ground  that 
the  damages  apportioned  to  owners  benefited 
are  unreasonably  high  Or  extravagant.    Ibid. 


NIAGARA  BANK. 

1.  Under  the  act  incorporating  the  Bank  of 
Niagara,  (sess.  39,  ch.  167.)  tlie  bank  did  not 
forfeit  its  charter  by  insolvency  and  closing  their 
banking  operations,  if,  before  thev  were  prose- 
cuted by  the  people,  they  resumed  the  payment 
of  their  debts.  JHeopie  v.  Niagara  Bank,  6  Cow. 
196. 

2.  Otherwise,  if  the  prosecution  had  been 
commenced  before  they  resumed  payment.  Ibid, 

3.  The  statute  (sess.  48,  ch.  325,  sec.  6.) 
passed  April  21,  1825,  limited  such  insolvency 
to  one  year.  If  it  exceed  that  term,  the  bank 
forfeits  its  charter.  But  this  act  does  not  ex- 
tend to  cases'  of  forfeiture  happening  before  it 
passed.    Ihii. 


NOTE  FOR  SPECIFIC  ARTICLES. 

1.  A  note  payable  in  specific  articles,  without 
mentioning  aay  or  place,  is,  in  law,  payable  on 
demand,  and  a  special  demand  is  necessary. 
Lobdeli  V.  Hopkins,  5  Cow.  516. 

2.  A  note  thus  payable  in  farm  produce 
should  be  demanded  at  the  farm  of  the  debtor. 
Ibid. 

3.  A  note  thue  payable  in  merchandise  or 
manufactures  should  be  demanded  at  the  store 
of  the  merchant  or  the  shop  of  the  manufac- 
turer.   Ibid. 

4.  Where  R.  on  the  22d  of  August  agreed  to 
deliver  a  certain  quantity  of  hops  to  T.  between 
the  Ist  of  October  and  the  1st  of  December, 
to^be  paid  for  on  delivery  at  a  certain  place, 
with  liberty  in  T.  to  increase  the  quantity  on 
giving  reasonable  notice ;  in  an  action  by  T. 
for  not  delivering  the  increased  quantity;  held, 
that  he  was  bound  to  give  the  notice  before  the 
Ist  of  October,  and  prove  that  he  was  ready  to 
pay  for  the  increased  quantity,  lipping  v. 
Hoot,  5  Cow.  404. 

5.  Where  there  is  an  undertaking  of  A.  to 
pay  if  B.  fails  in  paying^after  three  months  from 
the  time  of  the  delivery  of  certain  articles,  no^ 


iiee  to  A.  of  the  delivery  of  the  articles,  and  cS 
the  failure  of  B.  in  making  payment,  \a  not  ne* 
cessary.    Kemble  v.  fValti9, 10  Wend.  376. 


NUISANCE. 

• 

1.  An  action  for  erecting  a  fence  across  a  pub- 
lie  hiebway  will  not  lie  for  special  damage  to 
an  individual,  by  reason  that  the  highway  iras 
more  contiguous,  and,  therelbre,  more  beaefi- 
cial ;  and  tt^  deprivation  of  its  use,  tbeiefore, 
more  injurious  to  him  than  to  others.  Fiine  r. 
/Tor/,  7  Cow.  609. 

2;  He  roust  sustain  some  specific  damage  to 
warrant  an  action.    Ibid. 
'  3.  BiU  trifling  •damage  is  sufficient,  as  if  be 
be  detained  on  liis  way.'    Ibid., 

4.  The  remedy  by  action  is  not  barred  by  the 
act  of  abating  the  nuisance.     Ibid, 

5.  On  certiorari  from  a  Justice's  Cdtrt,  the 
judgment  will  not  be  reversed  for  excess  of  dar 
mages  when  the  action  below  was  for  a  ioHyt.  t;. 
case  of  special  damage  arising  from  a  publK 
nuisance*.    Ibid. 

6.  Keeping  a  billiard  room,  without  allcwin^ 
any  noise  to  disturb  the  neigtibourhoodt  to^ 
without  allowing  any  bets  on  Uiegame,  is  net 
a  public  nuisance,  unless  it  be-in  a  tavern,  where 
it  is  made  a  nuisance  by  statute.  PeepU  r. 
Sergeant,  8  Cow.  139. 

-   7.  It  is  not  a  nuisance  at  comnion  law.  lUi 

8.  Playi  g  tht  rub  to  determine  which  party 
shall  pay  for  the  use  of  the  .table  is  not  gamifif- 
Ibid. 

9.  The  continuance  of  a  nuisance  created  1|T 
the  overflowing  of  lands  by  means  of  a  niili 
dam  for  twenty  years  and  upwards,- although  it 
confers  a  rigiit  to  the  use  of  the  land  flown*  is 
no  defence  to  a  proceeding  on  the  part  of  fbs 
public  to  abate  it,  or  to  an  action  by  an  iodivi- 
dual' for  specific  and  peculiar . injury  snstauifd 
by  him  in  consequence  of  it,  there  beiQ|  bo 
such  thing  as  a  prescriptive  or  any  other  right 
to  maintain  a  public  ruisance.  A&V/f  ▼•  ^^^ 
al.  9.  Wend.  316.  , 

10.  It  is  not  lawful  for  an  individual,  without 
grant  to  construct  and'  moor  a  floating  storehouse 
or  vessel  for  the  peoeiving  and  delivedng  out  oi 
goods  and  merchandise  in  any  public  riTer,  cf 
in  any  port  or  harbour,  or  in  the  basins  or  dorks 
thereof^;  such  permanent  appropriation  and  n- 
clusive  occupation  of  a  portion  of  a  public  nst^' 
&C.S  is  an  obstruction  to  its  free  and  eonunoa 
use,  and  is  irrdictable  as  a  public  nuisaote. 
Hart  V.  Mayor,  4^-c.  of  JIbarw,9  Wend.  57 1- 

11'.  A  Court  of  equity  will  not  grant  a.i  in- 
junction to  restrain  a  mere  treapass  where  ^ 
injury  is  not  irreparable  and  destructive  to  tht 
plaintiff's  estate,  but  b  susceptible. of  p«<^ 
niary  coropensatioa  and  for  which  the  pai? 
ma  jr  obtain  adequate  satisfdction  in  the  ordioair 
course  of  law>     Ibid^ 

12.  A  corporation,  whose  duly  it  is  to  nwteBt 
obstructions  in. «  river,  will  he  considered » 
part^  a^rieved,  and  may,  by  its  -own  act,  »iw- 
out  indictment,  abate  or  remove  such  nuisance. 
IMd. 
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13.  Whether  in  iiidiTtdiiikl,  wiUioai  heing 
specially  aggrieved,  has  a  right  to  abate  or  re- 
move aueh  nuiaaDce  1    Quwre*    IbitL 

14.  In  SttmmaTy  proceedings  for  the  abate- 
ment or  removal  of  nuisances,  tlie  party  whose 
interests  are  affeeted  thereby  is  not  entitled  to  a 
jury.    JbitL 

15.  An  individual,  U  smjuc,  has  not  the  right 
upon  his  own  mere  motion  (or  remedy  by  the 
act  of  the  party)  to  abate  as  a  nuisanoe  a  few 
loads  of  ashes  laid  in  the  highway  near  his 
dwelling.    Magir§  .w.  Eogen^  14  Wend.  131. 

16.  ruUic  nuisances  may  be  abated  by  the 
mere  act  of  individuals.  WUmore  v.  Drae^f  14 
Wend.  13. 

17.  The  statute  authorising  commissioners  of 
highways  to  order  the  remo^  of  fences  by  the 
erection  of  which  highways  have  been  en- 
croached upon,  does  not  abrogate  the  common 
law  remedy  ef  abatement  of  nuisances  by  the 
mere  act  of  individuals,  or  abolish  the  proceed- 
ings by  indictment ;  the  remedy  given  by  the 
statute  is  cumulAive.    Ibid. 

18.  The  obiect  of  the  statute  aeesM  to  have 
been  to  provide  a  remedy  in  doubtful  or  ques- 
tionable cases.    Ibid^ 

19.  A  dwelling-house  out  up  into  small  anart- 
ments,  inhabiteaby  a  crowd  of  poor  people  in 
a  filthy  condition,  and  calculated  to  wsea  die* 
ease,  is  a  public  nuisance,  and  mi^  be  abated 
by  indiWduals  residing  in  the  neighbourhood 
by  tearing  it  down,  especially  during  the  preva- 
lence of  a  disease  like  the  Asiatic  cholera. 
Meeker  v.  Van  Renueiaer^  15  Wend.  397. 

20.  Parol  eridence  of  the  acts  of  a  board  of 
health  of  a  city  in  directing  the  abatement  of 
nuisances  is  inadmissible ;  it  should  consist  of 
written  minutes  of  the  proceedingSy  or  written 
orders  of  the  board.    Ilnd. 
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a  nonsuit,  and  the  defendant  is  entitled  to  a  ver- 
dict.   /6fW. 

6.  Where  a  person  receives  a  deputation  to  a 
public  office  which  entitles  him  by  statute  to  a 
certain  per  eenlaet  upon  the  fees  and  emoluments 
of  tiie  oifice  of  his  principal,  and  on  receiving 
his  appointment  enters  into  an  agreement  to  per- 
form tne  duties  of  his  office  at  a  fissd  salary^ 
such  agreement,  being  in  violation  of  the  act 
acainst  buying  and  selling  offices,  is  void, 
although  it  be  not  certain  that  the  stipulated 
sum  wottld  be  less  than  the  per  centage  allowed 
by  law.     Ik^pan  t*  Brown^  9  Wend.  175. 

7.  Where  such  corrupt  asreement  has  been 
entered  into,  although  the  duties  of  the  office 
have  been  feithfully  peribrmed  by  the  depudr, 
no  action  lies  hj  him  against  his  principal  for 
the  reooTciy  of  his  portion  of  the  fees  and 
emoluments  received  by  the  principal.    JUd. 

8.  On  the  argument  of  a  demurrer,  the  de- 
fendant ia  not  entitled  to  ask  for  judgment  in 
his  farour,  although  it  appears  .that  he  is  sued  in 
trespass  for  acts  done  by  nim  as  a  public  officer, 
and  that  the  venue  is  not  laid  in  the  county 
where  it  appears  the  acts  were  done ;  the  party 
m^st  rely  on  his  statute  remedy.  Love  ▼.  Jxum^ 
/Mlrey,  9  Wend.  S04. 

9.  An  officer,  having  proeess  requiring  the 
arrest  of  a  party,  id  bound  to  use  all  reasonable 
endeavours  to  execute  it,  and  should  at  least  go 
to  the  residence  of  the  partv;  if  he  relies  upon 
vafl[ue  information  of  the  absence  of  the  par^, 
derived  from  casual  inquiries,  he  does  so  at  the 
peril  of  being  answerable  for  a  false  return. 
mnnum  t.  Bm^kr,  10  Wend.  367. 

10.  A  constable  or  other  ministerial  officer, 
the  fees  for  whose  official  services  are  pre- 
scribed by  law,  cannot  maintain  an  action  on  a 
promise  of  extra  compensation  for  ex<ra  services, 
although  services  bevond  what  could  legally  be 
required  jre  rendered  by  the  officer,  aateh  v. 
Afefin,  15  Wend.  44. 


1.  A  minor  is  incapable  of  holding  a  civil 
office  within  the  stale  of  New  York;  bat  the 
officer  whose  duty  it  is  to  administer  the  oath 
ef  office  cannot,  on  that  ground,  refuse  to  ad- 
mfnister  such  oath.  The  Feeple  v.  Asfi*  3 
Wend.  438. 

d.  An  action  will  not  He  for  the  reeovery  of  a 
bet  on  the  number  of  votes  which  a  candidate 
for  a  public  dffice  has  received,  made  after  an 
election,  and  previous  to  the  result  being  known. 
Bnuk  V.  Keeler,  6  Wend.  250. 

^.  An  officer  sued  in  an  action  of  trover  is 
entitled  to  the  benefit  of  the  provisions  of  the 
act  for  the  more  easy  pleading  in  certain  suits, 
and  the  fact  of  his  having  received  an  indemni- 
ty does  not  deprive  him  of  his  rights  under  it 
Uuli  V.  Soutkuun'th,  5  Wend.  965. 

4.  Where  he  levies  upon  goods  in  the  pos- 
aession  of  the  defendant  in  an  execution,  and 
euch  goods  sre  in  fact  the  property  of  another, 
tliis  act  will  be  considered  as  done  virtuU  officio. 
Jbid. 

5,  Where  ^  venue  in  such  ease  is  not  Isid 
within  the  county  where  the  act  complained  of 
was  done,  afWr  the  evidence  is  given  on  the 
trial  c^  the  eaase,  the  plaintiff  cannot  submit  to 
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PARENT  AND  CHILD. 

1.  When  an  infant  works  for  another  with 
the  consent  of  his  iatfaer,  on  a  promise  to  pay 
the  infant,  he  .(the  Meni)  may  maintain  an  ac- 
tion on  the  contract  in  his  own  name.  BwU 
ingame  v.  BurUnfomej  7  Cow.  9S« 

3.  A  hosbsnd  is  not  bound  to  maintain  bis 
wife's  children,  especially  her  illegitimate 
children,  bom  before  BMrriace.  Ooerseert,  Jre. 
(f  IfifMlm  v.Ow,  7  Cow.  935. 

3.  Where,  on  a  eeHiofyari  to  this  Court  from 
the  General  Sessions,  removing  their  decisioii, 
on  sn  appeal  from  an  order  of  filiation,  it  did 
not  appear  from  the  return  that  the  alleged 
putative  lather  was  proved  to  be  in  fact  such ; 
and  the  return  did  not  state  that  the  question 
was  made.  Seid^  that  it  was  to  be  intended 
thst  this  fact  was  proved^    Ibid. 

4.  Tlie  statute  compelling  parents  snd  child- 
ren to  maintain  each  othM'  extends  only  to 
natural  relattons.    Jbid. 

5.  Where  a  bastard  child  is  likely  to  be  bom, 
and  chargeable-  to  a  town,  the  justices  nuy 
nmke  an  eider  upon  the  ovsiseers  of  the  poor 
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to  provide  for  the  lying  in  ezpenses  of  the 
mother  before  the  birth.  And  afler  the  birth, 
they  may  make  an  order  upon  the  putatiye 
father  to  pay  those  expenses  in  gross.    Jln'd, 

6.  Sock  an  order  may  be  made,  thooffh  no- 
thing has  been  paid  by  «Jie  overseers  nnoer  the 
first  order.  The  question  of  payment  properly 
arises  when  the  town  seeks  to  enforce  the  order. 
Ibid. 

7.  A  parent  is  entitled  to  the  earnings  of  his 
child,  being  a  minor,  where  there  is  no  agree- 
ment, either  express  or  implied,  that  payment 
may  be  made  to  the  child ;  -and  an  aetion  for 
the  work,  labour,  and  serrices  of  such  child  in 
such  case  must  be  brought  in  the  name  of  the 
parent    8huie  t.  2>orr,  6  Wend.  904. 

8.  A  parol  agreement  by  a-  parent  that  his 
child,  sged  sixteen,  shall  senre  a  third  person, 
until  the  child  arrives  at  the  age  of  twenty-one, 
when  he  was  to  be  paid  flOO  by  his  master,  is 
within  the  statute  of  frauds ;  but  if  any  services 
are  rendered  und^  such  contract,  there  may  be 
a  recovery  for  the  same  upon  a  quantum  menUU 
Jbid. 


PARTITION. 

I.  How  it  may  he  thode,  and  the  tfftti  tf  it, 
II.  FroeeedingB  in  partition, 

I.  How  it  may  be  made^  and  the  ^eet  if  it, 

1.  Though  a  deed  containing  operative  words, 
both  of  a  partition  and  an  original  deed,  may 
be  good  as  a  partition  deed  merely,  the  interests 
of  uie  parties  appearing,  in  fact,  or  on  the  face 
of  the  deed,  to  be  a  common  interest,  and  the 
deed. being  confined  to  that ;  yet,  if  this  be  not 
so,  it  Will  pass  the  interest  of  the  several 
grantors,  as  an  original  deed,  provided  tiiey 
nave  anv  such  interest  as  may  be  covered  by 
the  words  describing  the  subject-matter.  Jack- 
Ban  V.  TYMtte,  9  Cow.  341. 

S.  A  deed  must  receive  its  construction,  as 
to  what  it  shall  convey,  from  its  language  and 
subjedt^matter.    Ibid, 

3.  A  partition  between  parties  holding  a  con- 
ditional fee,  or  an  estate  for  life  only,  does  not 
enlarge  the  estate,  but  merely  serves  ^e  te- 
nancy or  possession  during  its  continuance.  If 
from  the  ianse  of  time  since  the  partition,  re- 
leases might  be  presumed,  the  presumption 
would  be  that  the  releases  were  made  in  ac- 
cordance with,  and  not  in  enlargement  of  the 
estates  of  the  parties.  Jaekmm  v.  ChtiUman^  4 
Wend.  2T7. 

^4.  Where  partition  was  made  by  commission- 
ers, in  a  partition  suit  between  tenants  in  com- 
mon, of  property  on  which  there  were  mills ; 
one  mill  being  sitiiated  below  the  other  on  a 
stream  running  through  the  premises,  and  the 
commissioners  allotted  to  one  of  the  parties  a 
certain  portion  of  tlie  premises  on  which  the 
lower  mill  was  situated,  together  with  all  the 
mills,  machinery,  buildings,  outhouses,  water 
rights,  and  privileges  belonging  to  the  same, 
and  allotted  to  the  other  party  the  residue  of 
oremises ;  and  at  the  tioie  of  the  partition, 


and  lone  before,  the  water  raised  by  the  dam 
of  the  lower  mill  flowed  a  portion  of  the  pre- 
mises on  which  the  upper  mill  was  feitQated;i^ 
wa$  held,  that  by  the  partition  the  partrto 
whom  the  lower  mill  was  allotted,  aeqoired  iKt 
only  the  premises  particularly  desenbed  as  al- 
lotted to  him,  but  also  the  right  to  flow  the 
lands  of  the  other  party,  in  the  same  Diafiner 
and  to  the  same  extent  as  they  virere  flowed 
previous  to  the  partition.  HtU$  v.  Dmft  14 
Wend.  204. 

6.  A  parol  partition  between  tenants  is  com- 
mon, followed  up  by  actual  poasessios,  is  valid 
and  binding.    Corhin  v.  /odben,  14  Wend.  619. 

6.  Where  a -tenant  in  common  coinmencesa 
suit  for  the  partition  of  lands  held  in  eomiiioD, 
stating  in  the  bill  his  own  right  and  title  to  aa 
undivided  portion,  and  that  Uie  ownen  of  dw 
residue  are  unknown  to  him,  and  proeeediags 
are  had  inconformity  to  the  provistonsof  the  sta- 
tute calling  upon  the  unknown  owners  to  appear 
and  .answer,  and  the  bill  is  taken  aeainst  them 
as  confessed,  and  partition  is  mane  and  coo- 
firmed,  assigning  to  the  plaintiflT  a  certain  por- 
tion of  the  lands  Uv  be  held  by  him  in  severaltj, 
the  owners  of  the  residue  are  barred  by  sadi 
partition  from  maintaining  ai^  action  for  tbe 
suit,  if  such  plaintiff,  in  truth,  had  such  right 
and  title' as  set  for^  in  his  bill.  <S4«pr. 
Pratt,  16  Wend.  610. 

7.  But  if  on  such  partition  the  share  of  (he 
unknown  ovmers  be  allotted  to  an  intrader  Ib 
the  partition  suit,  who,  in  fact,  had  no  title  to 
the  land,  although  in  the  partition  suit  it  be 
adjod^d  that  he  has  title,  the  decree  or  jodg* 
ment  w  partition  is  no  bar  to  an  action  bj  (be 
true  owners  for  the  lecovery  of  the  lands  allotted 
to  him.    Ibid, 

II.  Proceedings  in  partition, 

8.  In  partition,  money  paid  into  Court  for 
use  of  owners  unknown,  paid  out  to  clalnaots, 
without  requiring  security  to  refund,  as  prorid- 
ed  by  the  statute,  (seas.  36,  ch.  100,  s.  7i  I R- 
L.  611.)  it  appearing  that  the  sum  claiined  wu 
small,  and  the  claimants  wealthy.  Green  t. 
JSeekman,  9  Cow.  677. 

9.  A  commissioner  to  make  partition  nnder 
the  act,  for  partition  of  lands,  (1  R.  L.  507.) 
cannot  maintain  a  suit  for  his  fbes  or  compeBSs- 
tion  till  taxed  by  the  Court.  Sm^  v.  Bni- 
street,  6  Cow.  913. 

10.  In  an  action  by  a  commissioner,  ander 
the  act,  for  his  fees  and  disbursements,  hiseo- 
commissioner  is  not  a  competent  witness  for 
the  plaintiff.    Ibid. 

11.  Whether  the  commissioners  most  jois 
or  sever  in  their  action  for  fees  or  disburse- 
ments 1  Quaere,  And  see  the  authorities  as  to 
the  claim  being  joint,  the  necessity  of  joinder. 
and  the  conse<|ttences  of  nonjoinder,  fully  col- 
lected by  A.  Burr,  arguendo  for  the  defendant 
Ibid, 

19.  In  partition,  under  the  act  for  the  paiii- 
iion  of  lands,  (1  R.  L.  507.)  the  amoaflt  of 
compensation  to  the  commissioners  most  be 
determined  by  the  Court,  (at^per  1  R.  L.  81^ 
s.  9.)    Ibid, 

13.  If  a  notice  of  presenting  a  petition  in 
partition«  and  of  moving  to  appoint  oouuatt- 
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sioneTS,  mention  a  wrong  place,,  this  will  be 
rejected  as  surplusage.  fPiilard  t.  Browrij  6 
Cow.  !261. 

14.  No  place  need  be  mentioned  in  such  no- 
tice.   Ibid, 

15.  The  object  of  a  suit  in  partition,  under 
the  statute,  (1  R.  L.  507.)  is  to  ascertain  the 
seTeral  rights  of  the  part  es;  but  possession  is 
aot  awarded.  Bromaeham  ▼.  C/iowp,  5  Cow.  395. 

16..  Though  the  pUintifT's  right  of  entry  be 
destroyed  by  adYcrse  possession  when  the  suit 
in  partition  is  commenced;  yet,  where  the 
Court  see  that  such  possession  was  short  of 
twenty-fiTe  years,  ana,  therefore,  no  *  bar  to  a' 
writ  of  right,  they  are  bound  to  proceed  under 
the  statute,  and  ascwtain  the  rights  of  the  par- 
ties.   Ibid, 

17.  To  warrant  proceedings  in  partition,  it  is 
not  necessary  that  all  the  parties  should  be 
actaally  seised  when  the  suit  is  commenced. 
Ibid. 

18.  The  statute  concerning  the  partition  of 
lands  does  not  apply  to  a  case  where  all  the 
parties  are  infants.  Per  Woodtoorih^  J.  Gal- 
laiian  ▼.  Cunningham^  8  Cow.  36 1. 

19.  Proceedings  to  sell  in  partition,  under 
the  act  of  1801,  and  tht  amendment,  (sess.  94, 
ch.  35.)  are  eoravi  non  judiee  and  void,  unless 
proof  was  given  to  the  Court  that  the  lands 
could  not  be  partitioned  without  great  prejudice 
to  those  interested.    Per  Woodwortht  J,    Ibid. 

.20.  Circumstances  from  which  fVaud  in  pro- 
curing and  conducting  s»ch  a  sale  may  be  in- 
ferred stated,  per  froodworth,  J.,  who  pro- 
nounces it  a  sround  for  setting  aside  the  sale ; 
and  so,  iembG^  that  the  proceedings  of  a  Court 
of  competent  jurisdiction  may  be  avoided  for 
fraud.    Ibid. 

21 .  T^e  statute  of  March  16th,  1785,  (1  Jones 
and  YarickySll.)  providing  for  the  nartition  of 
patented  and  other  lands,  is  confinea  in  its  ope- 
rations to  joint  or  common  owners  of  equal 
shares ; .  ana  if  a  partition  be  made  where  the 
shares  are  unequai,  it  is  void.  Jadcaon  v.  Tib- 
bit9^  9  Cow.  9AU 

22.  A  partition  under  that  act  must  designate 
the  parties  who  are  to  take  in  severalty  by 
name,  or  with  as  much  certainty  as  a  deed  of 
conveyance;  and  where  the  commissioners 
awanfed  in  severahj,  thus  to  B.^s  representa- 
tives, without  nammg  them;  heid^  that  the 
partition  was  void  for  uncertainty,  of  the  per- 
sona who  were  to  take.    Ibid. 

23.  A  Court  of  equity  will  not  compel  a 'pur- 
chaser to  take  a  doubtful  title,  as  on  a  bill  for 
specific  performance,  or  a  sale  on  foreclosure 
of  mortgaKe.  But  the  rule  does  not  apply  to 
a  sale  decreed  upon  a  bill  for  partition.  Sibring 
y.  Menereau^  9  Uow.  344. 

24.  Judgment  creditors  and  other  eocnm- 
braacers  are  not  proper  parties  to  a  bill  for  par- 
tition, even  where  a  sale  of  the  premises  is 
decreed ;  and  where  they  were  made  parties, 
in  such  case,  by  a  supplemental  bill ;  hdd^  that 
the  bill  should  be  dismissed.    Ibid. 

25.  In  a  proceeding  by  petition  for  partition, 
under  the  statute,  (sess.  36,  ch.  100,  1  R.  L. 
107.)  allefftng  a  seisin  in  common  by  the  peti- 
tioners anothe  defendant,  he  pleaded  sole  seisin 
in  himself,  when  (be  petition  was  presented, 


and  always  afterwards;  traversing  the  seisin 
in  common  alleged  in  the  petition.  Replica- 
tion, that  the  petitioners  were  seised  in  man- 
ner and  form  as  stated  in  the  petition.  Heldf 
a  material  and  proper  issue  in  partition  under 
the  statute ;  and  that  it  was  incumbent  on  the 
petitioners,  at  the  trial,  to  prove  that  they  were 
seised  in  common,  at  the  time  of  presenting  the 
petition,  within  the  meaning  of  the  issue.  Ciapp 
V.  Bromagham^  0  Cow.  530. 

26.  //  «eeffis,  that,  in  a  proceeding  for  partition, 
the  plaintiff  or  petitioner  must  allege  that  he 
is  seised,  and  show  a  present  actual  possession ; 
and  that  a  mere  right  of  entry  will  not  satisfy 
the  averment;  and  that  consequently,  a  sul!- 
sislinff  adverse  possession  of  the  dfefendant, 
though  short  of  twenty  vears,  is  a  bar.    Ibid. 

Sin.  li  weifu,  that  a  disseisin  or  an  adverse 
possession,  though  thev  may,  in  some  respects, 
differ  in  meaning,  will  either  of  them,  as  be- 
tween tenants. in  common,  destroy  their  common 
possession,  and  thus  bar  a  suit  for  partition 
between  them;  and  either  will,  after  twenty 
years,  bar  the  entry  of  the  tenant  in  common 
who  is  out  of  possession.    Ibid. 

28.  Butif  adverse  possession  differ  from  dis- 
seisin in  this,  that  the  adverse  possession  oT 
one  tenant  in  common  will  not  divest  the  seisin 
of  the  other  tenants  in  common  till  it  tolls 
thehr  entry ;  yet  after  it  continues  twenty  years, 
thus  tolling  their  entry  and  leaving  them  a 
mere  right,  it  then  destroys  the  common  seisin, 
and  so  bars  a  writ  of  partition,  or  a  proceeding 
for  partition  under  the  statute.  (Sess.  36,  ch. 
100,  1  R.  L.  507.)  The  co-tenants  out  of  pos- 
session are  thus  put  to  their  writ  of  right,  to 
recover  their  share  and  ^in  their  seisin,  before 
they  can  maintain  partition.    Ibid. 

29.  A  judgment  in  partition  doea  not  change 
the  possession ;  but  in  an  ejectment  or  writ  of 
right,  it  would  be  conclusive  between  the  par- 
ties.   Ibid. 

30.  On  a  bill  for  partition  in  Chancery,  pos- 
session of  twentv  years,  adverse  to  the  plaintiff, 
being  interposed,  the  cause  must  stand  over  for 
a  trial  of  the  title  at  law.  Per  Jones^  Chanoellor, 
delivering  the  opinion  of  the  Court.    Ibid. 

31.  When  in  a  proceeding  in  partition  under 
the  statute,  (sess.  36,  ch.  100,  1  R.  L.  507.) 
there  is  evidence  of  a  possession  twenty  y^ars 
before  suit,  adverse  to  the  petitioners,  the  jury 
should  be  instructed  that,  if  they  find  such  ad- 
verse possession  proved  to  tfieir  satisfaction, 
they  should  render  their  verdict  for  the  defendant. 
Ibid. 

32.  In  an  action  of  partition  against  several 
defendants,  the  commissioners  may  assign  to 
the  plaintiff  'hiaindividnal  share,  and  at  the  re- 
quest and  with  the  consent  of  the  defendants, 
may  set  off  their  share  of  the  premises  together, 
without  making  partition  among  them ;  and  in 
such  a  case,  a  joint  judgment  may  be  rendered 
agai.nst  them  tor  costs.  AVWhorttr  el  al.  v. 
Gibson,  2  Wend.  443. 

33.  Tlie  allowance  to  commissioners  in  par- 
tition is  three  doUara  per  diem.  Anonymous^  2 
Wend.  621. 

34.  On  a  plea  of  non  tenant,  usual  in  parti- 
tion, the  plaintiff  is  entitled  to  a  verdict,  if  the 
parties  hold  the  premises  together  undivided, 
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•hhontffa  their  interesU  nay  be  diflmnt  fron 
what  they  are  described  in  the  petition.  Tkom^ 
mm  T.  Wkeekr,  15  Wend.  340. 

35.  If  the  intfiieau  are  ineoneetly  deaeribed, 
it  is  competent  to  the  Court  to  amend  the  re- 
cord, and  give  jod^ent  aocordingr  to  the  rights 
of  the  parties ;  but  the  Supreme  Court  cannol 
do  so  on  writ  of  error,  where  the  jury  in  the 
Court  below  found  a  Terdict  against  evidence. 
Ihid. 

36.  A  judgmmt  in  partition  tinder  the  statute, 
where  part  of  the  premisefl  belong  to  owners  un- 

*  luiown,  is  not  valid,  unless  it  ^pear  upon  the  hce 
of  the  record  that  the  affidavit  required  by  the  statute, 
(hat  the  petitioner  or  plaintiffin  partition  is  ignonnt 
ef  the  names,  rights,  or  thles  of  such  owners,  was 
duly  presented  to  the  Court,  and  that  the  notice  also 
required  in  such  cases  was  duly  published.  Darning 
▼.  Conom  er  at  11  Wend.  647. 

37.  In  partition  an  oider  for  the  sale  ef  the  pr^ 
mises  may  be  mads  wilfaoot  a  leforence  Id  the  defk 
lo  search  for  liens  and  encumbrances,  unlms  such 
reference  be  asked  for  br  one  of  the  parties.  Ocrrf- 
n€tetux.r.  Lukt  el  a/.  13  Wend.  269. 


PARTNERSHIP. 

I.  What  cmmtihdea  a  partntrthip, 
II.  Evidence  qf  ike  exiitmtctitf  a  ptirtu0r$kip^ 

III,  Special  or  limited  partnerihip, 

IV.  How  far  the  act9  qr  one  partner  bind  the  other. 
y.  Dieeolution  of  partnership. 

VL  Actiont  by  and  mgainet  partnerB;  between  part" 
ner$f  between  partnere  and  Hkird  pertone. 


L  What  eontHitUei  a  parinaMp, 

1.  Where  two  persons  are  Jmnily  concerned 
in  the  building  of  a  mill,  the  promise  of  one  to 
pay  for  adTances  made  will  not  bind  the  other. 
The  community  of  interest  does  not  create  them 
partners ;  to  constitute  them  such,  there  must  be 
an  agreement  ultimately  to  share  in  the  profit 
and  loss.    Porter  r.  M^Chre^  15  Wend.  187. 

9.  The  plaintiff  employed  the  defendant  to 
procure  constffnments  lor  him,  and  to  act  as-his 
agent  in  certain  mercantile  business,  to  be  car- 
ried on  in  the  name  of  the  plaintiff.  The  de- 
fendant, as  a  compensation  for  his  senrices,  was 
to  receiTe  one-half  of  the  profits  of  tlie  busi- 
ness ;  but  he  had  no  anthori^  to  contract  debts 
in  the  name  of  the  plaintifi,  nor  waa  he  to  be 
liable  to  third  persons  for  any  responsibilities 
created  for  the  concern.  .  No  profits  were  eyer 
realized,  but,  on  the  contrary,  leases  ensued, 
and  the  plaintiff  brought  an  action  of  assumjwt/ 
against  the  defendant  for  money  had  and  re^ 
ceiyed  to  his  use,  as  appeared  by  tlie  books, 
which  the  defendant  had  i(ept.  Heldt  that  the 
foregoing  foots  did  not  constitute  such  a  part- 
nership between  the  parties  as  would  bar  the 
action  at  law  and- the  plaitotiff  haying  recoyered 
a  yerdict  against  the  defendant  for  the  balance 
ef  his  account,  the  Court  refused  to  set  it  aside, 
iloat  y.  Drinker,  8  Halt,  415. 

3.  Where  there  has  been  a  joint  purchase  by 
two  persons,  for  a  particular  adyenture,  upon  an 
agreement  to  share  Jointly  in  the  ultimate  profit 
and  loss,  and  the  goods  were  marked  with  the 
'-^-Uals  of  both  parties,  aotnally  sold,  and  the 


proceeds  applied  to  the  pajmeat  of  a  jcMot  dtbt, 
the  parties  are  partners,  though  the  relation  is 
limited  to  the  specific  adyenture.  Cbnnalsny. 
iTiOKm,  1  Wend.  457. 

H.  Hoidenee  of  ike  exieUnen  ef  a  paHmenkip. 

4.  Where  two  or  more  are  charged  as  part- 
ners, articles  of  agreement  between  tboa  am 
admissible  in  eyidenoe,  (although  not  eoada- 
siye,)  for  the  purpose  of  showing  what  the  true 
nature  of  the  eonoexiea  between  the  panies 
was  at  the  time  it  commenced ;  but  tbetr  de- 
claratioea  made  at  a  oohoe^uenl  raried  would 
not  be  admissible.  JfiMe//  y.  Mimhkma  mnd 
aiiekmey,  9  Hall,  351. 

6.  A  partnership  may  be  ptoyed  by  general 
reputation.  MPpkenon  y.  RalAbone  oi  eU,  II 
W«id.96.    - 

III.  %f^al  or  HmUed  paHmetei^ 

6.  A.  and  B.  enter  into  a  contract  with  C,  fbi 
■8  conveyance  fW>m  him  to  them  of  a  fajm,  aiKl 
that  they  -will  pay  a  part  in  good  aefotiable 
promissory  notes,  to  be  endorsed  by  them; 
keidj  that  this  does  not  e<»stitatfr  dbem  special 
partnera,  so  that  one  ean  bind  both  by  an  en- 
dorsement in  the  name  of  both,  without  Hm 
knowledge  and  assent  of  the  other.  jBsAbv  t. 
Sjpeneer,  i  Cow.  163. 

7.  What  is  sufiicient  proof  of  a  limited  part* 
nership.    MeffnoUk  y.  Uevtlanlt  4  Coyr.  969. 

IV.  How  feat  ike  acU  tfone  partner  hind  muethtr. 

8.  Partnera  are  all  liable  for  articles  ftvulshed 
for  the  benefit  of  the  firm,  though  the  vendor 
does  not  know  ef  the  existence  of  the  firm,  and 
though  he  suppose  himself  ^dealing  with,  and 
jfiye  credit  to  an  indiyidual  partner,  by  chaq»o 
ing^  him  alone  in  his  books.    iKd. 

9.  And  so,  il  stffiw,  though  the  agnaiiint  be 
reduced  to  writing  between  the  yender  and  the 
indiyidual  partner,  and  signed  by  the  tattsr 
with  his  name  only.    /6mI. 

10.  One  partner  cannot  release  a  debt  doe  to 
the  firm,  eyen  during  the  partnerAip,  in  eoosi- 
deration  of  a  debt  due  frtHO  him  iaaiyiduodly ; 
and  if  such  appear  to  be  the  foet  oil  the  £we  of 
the  release,  it  is  yoid.  Oram  v.  CitiweUt  6 
Cow.  489. 

11.  Where  two  wen  concerned  together  as 
partners,  but  the  bnsittees  was  done  in  the  name 
of  one,  and  it  was  not  generally  knoim  that 
they  were  partners ;  heU  that  the  other  was  a 
dormant  partner.  Kelley  y.  HurlburU  fi  Cow.  534. 

19.  And  where  the  letiag  partner  -tnnde  a 
contract  to  pay  for  ffoods  wuhm  the  scope  of 
their  former  partnership ;  this  bein|f  after  aetuil 
<Ussolotion ;  though  no  public  notice  had  been 
giyen  of  the  dissolution,  and  it  not  appearing 
Uiat  the  yendors  oyer  had  any  dealtnga  with  the 
firm,  and  they  neyer  haying  heard  m  its  exists 
ence ;  held,  that  the  dormant  partner  yras  not 
liable.    Ibid. 

13.  When  a  partnership  la  publicly  and  no* 
toriously  known,  all  the  psrtaen  are  respensi' 
ble  for  the  contracts  of  each,  within  ths  oeope 
of  the  partnership,  until  public  noties  of  the 
dissolution  is  giyen ;  but  it  is  othsrwise  of  a 
dormant  partner.  Actual  dissolntioni  wilboaft 
notice,  wul  protest  Uot    Attf* 
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19.  A  partner  who  holds  money  in  his  indi- 
▼idual  right  in  trust  for  another  cannot  subject 
the  firm  to  an  action  for  the  money,  by  applying 
it  to  the  use  of  the  firm,  without  the  knowledge 
or  privity  of  tlie  other  member  or  members  of 
his  firm.  Otherwise,  vHiere  it  is  applied  with 
their  knowledge  or  privity.  Jajue»  t.  Mm^and^ 
6  Cow.  497. 

L3.  Where  a  partner  borrows  mone^  on  his 
individual  credit,  and  afterwards  applies  it  to 
the  payment  of  partnership  debts,  or  lends  it  to 
the  firm,  this  does  not  make  the  original  lender 
m  creditor  of  the  firm.    Ibid. 

14.  But  where  a  p&rty  borrows  money  gen^ 
TaHy,  without  saying  for  whom,  the  fact  of  its 
b^ng  used  in  the  business  of  the  partnership 
is  prima  faeie  eridenoe  to  sustain  an  action 
•gains!  the  $rm.    Ibid* 

15.  A  promissoiT  note  was  endorsed  by  one 
of  the  members. ot  ii  firm  in  the  partnership 
name,  as  security  for  a  third  person,  and  the 
person  to  whom  it  was  passed  knew  the  ftcts; 
it  wa»  held,  that  such  endorsement  did  not  bind 
the  partners  who  did  not  sini  or  ailsent  to  it. 
Laveriy  et  ai,  t.  Burr  et  ai,  I  Wend.  6S9. 

16.  Where  one  of  two  partners  endorsed  his 
appearance  on  a  eoptof  against  himself  and  his 
l^rtaer  after  the  return  day,-  and  then  gare 
a  eogruvii^  on  which  a  Judgment  was  entered 
against  both  partners,  and  an  execution  issued,  on 
which  the  partnership  property  was  taken,  and 
the  partners  subsequently  united  in  confessing 
a  judgment  to  other  creditors,  on  which  an  exe- 
cution also  issued,  which  was  levied  on  the 
same  property;  it  wot  keH  that  one  partner 
could  not  eonfesa.a  judgment  to  he  obligatory 
on  another  without  his'  consent,  or  without  due 
process  of  law ;  that  under  the  execution  in  the 
first  cause,  the  sherifT  had  a  right  to  sell  the 
property  of  the  defimdaat  who  confessed  the 
judgment,  and  his  share  of  the  surplus  of  the 
partnership  property,  after  the  partnership  ac- 
counts xre  taken ;  that  from  the  manner  in 
which  the  plaintiff  in  the  first  cause  had  obtained 
judgment,  he  had  become  a  creditor  of  that 
partner  alone,  while  the  plaintiffs  in  the  second 
eetten,  being  still  creditors  of  the  firm,  were 
entitled  to  a  preference  out  of  the  partnership 
effects.     Crane  y.  /VeiieA,  1  Wend.  311. 

17.  Where  a  general  partnership  exists,  and 
money  is  borrowed  by  one  of  the  firm  in  the 
name  of  the  firm,  all  the  partners  are  liable, 
altbouffh  the  money  when  obtained  be  appro- 
priated by  the  partner  borrowing  it  to  his  own 
use.     OkreA  ▼.  Sjporrow  et  at,  5  Wend.  993.  ' 

18.  So  also,  they  are  liable  where  one  of  the 
firm  borrows  money,  {not  expressly  on  his  in- 
dividual credit,)  and  it  be  shown  that  it  was 
borrowed  for  and  appropriated  to  the  use  of  the 
firm.    Ibidm 

19.  A  nomissory  note  Ri^en  by  one  of  two 
partners  in  the  business  or  fiinoing  and  cooper- 
ing, signed <  **  Frederick  CloTcland  and  Rufns 
CieTeland,*'  is  good,  and  binding  upon  both. 
McGregor  t.  Oeoekmd^  5  Wend.  475. 

80.  A  prami$$ory  note  subscribed  by  one  of 
the  members  of  a  firm,  in  tha  partnership  name^ 
as  siirety  for  another  person,  without  the  consent 
of  the  other  partners,  oannot  be  enforced  agaimt 
the  firm  by  the  bank  who  discounted  it,  where 


the  fact  of  such  soretiship  was  known  to  the 
eoiAterof  thebank.  Bank  of  Boehester  y.  Bowen^ 
7  Wend.  158. 

21.  The  consent  of  or  ratification  by  the  other 
partner  is  necessary  to  allow  a  recovery.    Ibid* 

29.  A  debt  due  to  a^/Srm  cannot  be  discharged 
by  the  application  of  it  by  one  of  the  partnert  to 
the  payment  of  a  debt  owed  to  him  individually 
by  the  debtor  of  the  firm,  unlen  done  with  the 
consent. of  the  other  partners.  Evemghim  y. 
Emworth,  7  Wend.  326. 

23.  A  partner  is  not  liable  to  the  payment  of 
a  note  endorsed  by  his  copartner  in  tae  name  of 
the  firm,  out  of  the  course  of  the  partnership 
concerns,  although  he  be  present,  and  he«^  the 
arrangement  respecting  the  endorsement;  his 
assent  must  be  proved, and  will  not  be  presumed. 
Ibid. 

24.  Where  a  note  is  given  by  a  partner  in  the 
name  of  a  firm  for  money  received  ny  him  indi- 
ridoally,  the  other  members  of  the  nrm  are  not 
liable  unless  the  money  is  applied  to  the  use 
of  the  firm  with  their  knowleage  and  approba- 
tion.    Whitaker  t.  Brown^  U  Wend.  75. 

25.  Where,  upon  the  renewal  of  an  accom- 
modation note,  the  borrower  presents  to  his  en- 
dorser for  signature  a  note,  to  which  he  has 
affixed  the  name  of  a  firm,  of  which  be  has  re- 
cently become  a  member,  as  makers,  the  en- 
dorser is  chargeable  with  notice  that  the  note 
is  given  for  the  individual  debt  of  the  borrower, 
and  in  case  of  the  dishonour  of  the  notOi  cannot 
enforce  payment  against  the  other  members  of 
the  firm.  Oaa$evoart  t.  fFiUiamg^  14  Wend.  133. 

26*  Under  what  circumstances  a  partner  will 
be  subjected  to  the  payment  of  a  note  ffiven, 
without  his  assent,  in  the  name  of  the  firm,  bj  his 
copartner  in  a  matter  not  relating  to  the  business 
of  the  firm,  discussed  and  considered,  and  the 
cases  upon  the  subject,  in  tho  Courts  of  Eng- 
land, and  in  this  country, -examined  and  com- 
mented 4ipon.    Jbid* 

27.  Where  one  partner  of  a  mercantile  firm 
gives  a  note  in  the  name  of  the  firm  for  his  indi- 
Tidual  debt,  the  assent  of  the  other  partner  may 
be  implied  from  facts  and  circomstanoes ;  aa 
express  sssent  need  not  be  shown.    Ibid. 

98.  Where  goods  ai^  bought,  and  a  note  in 
the  name  of  a  firm  as  endorsers  Is  given  in  pay- 
ment, the  partners  not  privy  lo  the  transaction 
are  not  bound ;  the  partner  using  the  name  of 
the  firm  not  having  authority  in  such  case  to 
to  bind  his  copartners.  Wilim  v.  Williamt^  14 
Wend.  146. 

99.  The  endorsement  in  such  case  is  not 
within  the  course  of  the  partnership  business ; 
the  endorsers  are  mere  turetie$^  and  the  party 
taking  the  paper  is  chargeable  with  notice  that 
the  endorsement  was  not  made  on  account  of  a 
partnership  transaction.    Ibid. 

30.  The  case  is  not  varied  bv  the  facts,  that 
the  good^  were  parted  with  in  the  usual  course 
of  trade,  and  on  the  credit  of  the  endorsement. 
Ibid. 

31.  The  party  holding  the  paper  is  not  enti- 
tled to  have  a  jury  pass  upon  the  question  of 
fraud  or  no  fraud  in  the  transaction ;  it  is  not 
a  question  of  fraud,  but  of  contract,  viz.  has  the 
partner  not  conoQirin|r  in  the  transaotion  agreed 
to  pay  the  note  1    Ibid. 
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'  93.  Where  it  is  songlit  to  cliarge  a  partner 
of  a  firm  with  the  payment  of  a  note  endorsed 
in  the  name  of  a  firm,  by  a  copartner,  in  a  mat- 
ter not  relating  to  the  partnership  business,  on 
the  ground  of  subsequent  assent,  the  evidence 
must  be  strong  and  satisfactory ;  slight  and  in- 
eonclusire  circumstances  will  not  be  sufficient. 
Ibid. 

33.  Where  the  name  of  a  firm  is  aflTixed  to 
negotiablo  papers,  by  one  of  the  members 
thereof,  for  the  accommodation  of  a  third  per- 
son, and  the  note  is  discounted  by  a  bank  with- 
out  knowledge  of  such  fact,  the  other  mem- 
bers of  the  firm  are  bound,  although  the  note  is 
given  out  of  the  course  of  the  partnership  busi- 
ness, and  without  their  knowlrage  and  consent. 
Caiakiii  Bank  ▼.  Siall,  15  Wend.  364. 

34.  One  pavtner  may  execute,  in  the  name  of 
the  firm,  an  instrument  under  seal  necessary  to 
the  usual  course  of  their  business,  which  will 
be  binding  upon  the  firm,  provided  an  authority 
for  that  purpose  be  previously  communicated  to 
him  by  the  copartner.  Gram  v.  SeaUm  and 
Bunker,  1  Hall,  363. 

35.  But  this  authority  need  not  be  by  an  in- 
strument under  seal,  nor  in  writing,  nor  spe- 
cially communicated  for  that  specific  purpose, 
but  may  be  general,  and  inferrea  from  the  part- 
nership itseif,  and  from  the  subsequent  conduct 
of  the  copartner,  implying  an  assent  on  his  part 
to  the  act  of  the  partner  who  executed  the  deed. 
Jbid.    See  GaicM  v.  Graham,  13  Wend.  53. 

36.  The  defendants,  (who  were  partners,)  by 
an  instrument  under  seal,  executed  by  one  in 
the  nattie  of  both,  chartered  the  whole  of  a  ves- 
sel (except  the  cabin)  of  the  plaintififs,  for  a 
voyage  from  New  York  to  Angostura,  and 
were,  by  the  terms  of  the  charter  party,  to  be 
allowed  one  passenger.  Two  passengers,  how- 
ever, were  sent  out  in  the  vessel  by  the  defend- 
ants ;  and  in  an  action  of  oovenant  brought  upon 
the  charter  party,  it  wathM,  that  the  instrument 
was  well  executed,  but  that  the  putting  of  the 
two  passengers  on  board  was  npt  such  a  breach 
of  the  covenant  as  would  allow  the  plaiotiflT  to 
recover  the  amount  of  the  passage  money  for 
the  extra  passenger  in  this  form  of  action.  If 
entitled  to  recover  at  all,  he  should  resort  to  an 
action  of  a8$umjmt,  either  against  the  passenger 
if  he  had  not  paid  his  passage,  or  the  defend- 
ants if  they  had  received  the  amount  of  the  pas- 
sage money.    Jbid, 

V.  Diuolution  (f  paHntnhip, 

37.  An  agreement  between  partners,  on  disso- 
lution, that  one  shall  have  the  settlement  of  their 
afifairs,  he  continuing  the  business,  and  assum- 
ing all  debts  and  accounts'  otitstanding  and  due 
with  which  the  firm  had*  connexion,  until  they 
should  be  settled ;  and  that  all  the  moneys  con- 
tributed by  the  outeoin^  partner,  except  what 
had  been  drawn  ont  by  him,  should  be  paid  back 
by  the  other  within  a  limited  time,,  creates  a 
separate  interest  in  the  remaining  partner ;  and 
the  subsequent  release  of  a  debt  by  the  outgoing 
partner  to  a  creditor  having  notice  of  the  agree- 
ment is  void.     Gram  v.  cSdweli,  5  Cow;  489. 

38.  On  the  death  of  one  partner,  all  the  debts 
other  choses  in  action,  with  the  books  and 


evidences  of  debt,  as  incidents,  survive  ai  d  be- 
long exclusively  to  the  surviving  partoei,  vbo 
must  collect  debts,  and  is  liabte  to  suits  for 
debts  in  his  own  name  alone;  subject, hoTrerer* 
to  account  for  the  partnership  property  to  the  re- 
presentatives of  the  deceased  partaer.  Munty 
V.  Atumfhrd,  6  Cow.  441. 

39.  And  so,  tliough  the  partneiship  be  dis* 
solved  by  mutual  consent  during  the  lifetime  of 
the  deceased  partner.    Ibid. 

40.  And  in  either  case  the  survivor  may  main- 
tain detinue  against  ihe'representative  of  the  de* 
ceased  partner  for  the  books  of  acooant  ud 
other  evidences  of  debt.    Ibid^  < 

41.  The  dissolution  of  a  partnership-hy  o«- 
tual   consent  does  not,  gwo  facte,  resder  tin     I 
partners  mere  tenants  in  common^  of  the  booki 
and  other  choses  in  action  belonging  to  the  finn. 
Ibid. 

48.  The  partnership  atill  continues  for  the 
purpose  of  collecting  and  paying  debts,  vith 
all  the  incidents  belonging  to  that  lelatioi. 
Ibid. 

43.  General  notice  in  the  Gasette  of  the  dtsio- 
lution  of  a  partnership  is  eofficient  as  to  til 
persons  who  have  had  no  previous  dealings  with 
the  firm.     Graves  v.  Merry,  6  Cow.  701. 

44.  But  as  to  those  wuh  whom  the  finn  bss 
dealt,  such  constructive  notice  is  not  euoogb. 
Actual  notice  must  be  shown;  otherwise ss  to 
these,  the  act  of  one  of  the  fsrmer  finn,  in  fix 
partnership  najne,  will  bind  all  the  former  put- 
ners.     Ibid. 

45.  An  authority  to  one  partner  to* sign  Botd 
in  the  partnership  name,  fior  debts  of  the  fira^ 


may  be  implied  from  circumstances.    /itV. 

46.  From  what  circumatanoes  such  authoniy 
may  be  inferred.    Ibid, 

47.  After  a  dissdution  of  partnership*  thei^ 
mission  of  one  of  the  firm  is  not  evideoce 
against  his  former  oopartnera,  except  Co  aroid 
the  statute  of  limitations.  Ifypkim  v.  Baub^  7 
Gov.  650. 

48.  The  admission  of  one  partner*  either  d 
an  account  or  any  fact,  made  after  the  dtssohi- 
tion  of  the  partnership,  is  not  admissible  sseri- 
deuce  to  affect  any  other  member  of  the  fins. 
Baker  v.  iStaekpook,  9  Cow.  490. 

49.  A.  and  BVpartnera  in  trade,  made  an  ^ 
signment  of  their  property  for  the  benefit  d 
their  creditors,  containing  a  condition  that  it 
should  enure  only  to  the  benefit  of  those  cre- 
ditors who  should  execute  an  agreeraeot  to  a^ 
ccpt  the  individual  responsibility  of  each  pai^ 
ner  for  the  one-half  of  tneir  respective  balancffi 
and  to  release  each  partner  respeotiTely  for  ^ 
other  half.    Le  Page  v.  M^Crea,  1  Wend.  164. 

50.  The  plaintiff  (a  creditor  of  the  firm)  did 
execute  such  an  agreement,  which  contained  t 
covenant  on  the  part  of  A.  and  B.,  individualljt 
to  take  upon  themselves  each  a  moiety  of  ^ 
partnership  debts,  but  they  did  not  become  pv" 
ties  to  the  agreement;  heJd,  that  until  the  pa^ 
ners  had  given  thdr  individual  seeority,  as  rca- 
templated,  there,  was  no  severance  of  the  le* 
sponsibilities  of  the  firm.    Ibid. 

51 .  Where  three  partners  previously  to  a  disso* 
lution  submit  to  arbitrators  all  the  paitnership 
accounts,  tiie  subnussioo  does  not  embrace  a 
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note  giresk  by  two  of  the  partners  to  the  third 
during  the  partnership,  but  not  for  a  partnership 
transaction.   Harris  y.  Wikon^  1  Wend.  511. 

52.  Where  a  note  or  bill  is  payable  to  a  firm, 
strict  proof  is  reanired  that  the  firm  consists  of 
the  plaintiffs  on  the  record.  McGregor  y.  Cfeve- 
land,  5  Wend.  475. 

53.  Where  a  party  bound  himself  by  bond 
that  A.  and  B.  should  execute  certain  articles  of 
dissolution  of  a  mercantile  firm,  and  that  Uie 
same  should  be  deliYered  duly  executed  to  the 
obligee  by  a  certain  davi  in  which  articles  it 
T«is  recited  that  the  sain  B.  had  some  inleresi  in 
llu  profits  if  the  eoncemy  in  lieu  and  stUiifadion 
fw  his  services  rendered  ,•  it  was  held^  that  a  me- 
morandum  made  by  the  witness  in  |he  attesta- 
tion clause  on  the  execution  of  the  instrument 
by  A.  and  B.,  that  it  was  understood^  declared^ 
and  protested  by  A,  and'B*^  thai  noiicithstanding 
the  recitals  in  the  instrument^  B*was  not  a  pari- 
fier,  nor  had  any  share  in  the  profit  or  loss  ff  the 
eoneemy  but  was  merely  entitled  to  compensation 
for  services  by  a  commission  or  per  eentage  on  the 
prqfitSy  without  being  apartner^  did  not  Yary  the 
contract,  and  that  the  condition  of  the  bond  was 
complied  with,  notwithstanding  such  memoran- 
dum.    Wright  Y.  Taylor,  9  Wend.  538. 

54.  Eycu  had  the  memorandum  been  contra- 
dictory to  the  body  of  the  instrument,  it  would 
not  hsYe  affected  or  Yaried  its  construction,  on 
the  Jifround  that  .jmito/  declareUionsy  Yarying  or 
contradicting' a  written  inst^rument,  are  inadmis- 
eible  in  eYioence.    Ibid, 

VI.  Actions  by  and  against  partners ;  between 
partners,  and  between  partners  and  third  per- 
sons. 

55.  A  dormant  partner  need  not  be  named  as 
plaintiff  in  assumpsit  for  goods  sold,  founded  on 
a  contract  at  the  time  of  making  which  his  in- 
terest was  unknown  to  the  defendant.  Clarkson 
V.  Carter,  3  Cow.  84. 

56.  On  releasing  or  selling  his  interest  to  his 
copartner,  he  is  a  competent  witness  for  the  lat^ 
ter.     Ibid. 

57.  A  dormant  partner  who  has  neYer  been 
known  in  the  transaction  to  which  the  suit  re- 
lates need  not  be  made  a  party.  Hawley  y. 
Cramer,  4  Cow.  717. 

58.  The  widow  of  a  deceased  partner  is  not 
a  comp^etent  witness  for  the  surYiYing  partner  in 
an  action  by. him  as  such.  Allen  y.  JBlanchard, 
9  Cow.  631. 

59.  Nor  will  a.release  from  her  to  him  of  all 
her  interest  in  the  pyticnlar  claim  render  her 
competent.  Whether  such  a  release  would  bar 
her  claim  to  a  share  of  the  sum  recoYered,  it  not 
beinflr  to  the  personal  representatiYes  of  her  hus- 
band?    Quare* 

60.  Where  a  suit  is  brought  by  a  surYiving 
partner  as  such,  if  he  fails,  the  estate  of  the  de- 
ceased partner  is  liable  to  contribute  to  the 
costs ;  and  the  assets  of  a  deceased  partner  are 
liable  for  the  debts  of  the  firm  if  they  cannot 
be  csollected  of  the  surYiYor.    Ibid, 

61.  On  a  joint  and  seYeral  promissory  note, 
made  by  a  firm  and  a  third  person,  a  suit  may 
be  maintained  against  the  members  of  the  firm 
-without  joining  the  other  maker,  the  partners 
for  this  purpose  being  considered  as  out  one 


person,  and  the  noi^oinder  of  the  other  maker 
cannot  be  pleaded  in  abatement.  Fan  7\ne  Y. 
Crane  et  al.  1  Wend.  534.   ' 

62.  An  action  of  assumpsit  will  not  lie  by  one 
partner  against  another,  to  recoYer  halt  the 
amount  of  a  judgment  against  the  firm,  which 
has  been  paid  by  the  former,  unless  there  has 
been  a  settlement,  a  balance  struck,  and  an  ex- 
press promise  to  pay;  and  this  principle  applies 
as  well  to  a  law  partnership  of  practising  attor- 
neys as  to  other  partnerships.  Westerlo  y. 
EveHson,  I  Wend.  532. 

63.  An  action  ai  law  may  be  maintained  by 
one  partner  against  the  other  for  a  balance  due 
him,  growing  out  of  the  partnership  transaction, 
if  there  be  but  a  single  item  to  liquidate.  Mu* 
sier  V.  TVumpbour,  5  Wend.  274. 

64.  Where  two  persons,  partners  in  trade* 
w^ere  subjected  to  the  payment  of  a  debt  of  a 
third  person,  one  as  surety  and^the  other  as  heir 
of  a  co-surety,  which  debt  was  paid  from  the 
partnership  ninds ;  ii  was  held,  that  a  separate 
action  might  be  maintained  by  eaeh  against  tbe 
principal  for  a  moiety  of  the  money  paid.  Gould 
Y.  Gould,  6  Wend.  363. 

65r.  In  the  absence  of  all  proof  to  the  contrary, 
partners  are  presumed  to  be  equally  interested 
in  the  partnership  funds.    Ibid. 

66.  In  an  action  against  a  firm  on  a  note 
made  by  one  of  the  partners  in  the  partnership 
name,  it  is  not  incumbent  on  the  plaintiff,  in  the 
first  instance,  to  show  that  the  note  was  giyen 
for  a  partnership  transaction.  Valktt  y.  Parker, 
6  Wend.  615. 

67.  An  action  cannot  be  maintained  against 
aU  the  members  of  a  firm  by  the  acceptor  of  a 
bill  of  exchange,  drawn  by  one  o(  the  firm  in 
the  partnership >name,  as  surety  for  a  third  per- 
son, where  the  fact  that  it  is  so  drawn  is  krwwn 
to  the  acceptor.    Boyd  y.  Plumb,  7  Wend.  309. 

68.  The  word  '*  surety*^  added  to  the  name  of 
a  firm  is  sufficient  to  cast  the  burden  of  proof 
on  the  holder,  to  show  that  the  bill  was  drawn 
with  the  assent  of  all  the  partners.    Ibid. 

69.  Where  a  written  contract  is  entered  into 
by  an  indiYidual  fbr  the  doing- of  a  job  of  work, 
in  a  suit  by  him  to  recoYer  for  the  work  done,  it 
is  competent  tojthe  defendant  to  show  that  the 
plaintiff  had  a  partner  in  the  job,  and  to  proYe 
payment  to  the  partner  in  full.  Shephord  y. 
Ward,  8  Wend.  542. 

70.  Where  a  partnership  exists  between  two 
attorneys,  and  a  suit  is  prosecuted  by  them  in 
the  name  of  one  of  the  partnera  only  as  the  at- 
torney of  record,  an  action  may  be  maintained 
in  their  joint  names  against  their  client  for  the 
recovery  of  the  costs  of  the  suit  Warners.  Griswold, 
8  Wend.  665. 

70^.  IfseTeral  persons  become  jMitners,  and  a^ree 
among  themselves  that  neither  snail  make  any  con- 
tract to  charre  the  other,  such  agreement  between  the 
partners  will  not  affect  stram^ers  havin^r  no  notice  of 
It    Tradesman's  Bank  v.  Astor  etal.\\  Wend.  87. 

71.  An  action  for  money  had  and  received,  broocht 
by  a  partner  in  a  particular  transaction  against  his 
oopaitner  cannot  be  8ustai'*<>d,  unless  there  has  been 
a  settlement  of  their  joint  affairs  and  a  balance  struck, 
although  there  may  have  been  a  complete  termination 
of  the  parHiership.    Attwater  v.  fbwtert  1  Hail,  180. 

73.  Therefore,  where  A.  and  F.  were  jointly 
interested  in  the  purchase  of  stock  in  the  old 
bank  of  the  United  States,  and  upon  a  termina- 
tion of  tlieir  speculation,  F.  wrote  Ip  A.,  en* 
doaed  blm  a  copy  of  his  account,  exhibiting  a 
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balanee  affainst  A.,  and  informed  him  that  he 
(A.^  woold  be  entitled  to  receiTe  thereafter 
**  whatever  residue  there  might  be  on  twentjn- 
nine  aharea  of  aaid  bank  stock,'*  hot  which 
residue,  consisting  of  dividends  on  the  shares, 
was  afterwards  received  by  F.  himself;  ii  tout 
AeZrf,  that  he  was  not  liable  to  account  to  A.  for 
anch  dividenda  in  an  action  for  money  had  and 
received.    Ibid. 

73.  The  remedy  in  snch  eases,  it  seenif,  is  to 
be  souffht  in  a  Court  of  equity.     Ibid, 

74.  In  an  action  of  asunnpitl  at  la^  by  one 
partner  against  another,  he  must  show  more 
than  a  ri^t  to  an  account ;  he  must  show  an 
actna]  account,  or  a  division  of  the  stock,  or  an 
adjustment  and  promise  to  pay.    Ibid, 

75.  Although  the  general  rule  is,  that  de- 
mands growing  oat  of  partnership  dealings 
cannot  be  set  on  against  individual  aemands  on 
one  of  the  partners,  yet  a  special  agreement  for 
that  purpose  may  of  course  be  made,  which  will 
be  binding  on  the  partiea,  and  entitle  the  defend- 
ant to  the  setoff  claimed.  SeunUl  v.  Bodtwald^ 
1  Hall,  348. 

76.  A  Court  of  law  cannot  take  Jurisdiction 
of  accounts  between  partaera.  Bogen  v.  Bo^ 
ger$^  1  Hall,  391. 

77.  To  an  action  upon  a  promiasory  note, 
the  defendant  pleaded  that  the  qole  was  ^en 
as  the  consideration  of  a  release  of  a  certain  lot 
of  land  held  by  hunaelf  and  his  copartner  joint- 
ly, vpon  the  supposition  that  the  balance  of  the 
partnership  aoceuats  waa  in  favour  of  such 
copartner;  whereaa,in  point  of  fact,  the  balance 
was  in  his  own  favour ;  and  so  that  the  consi- 
deration had  failed.  The  plaintiffs  replied  that 
the  balance  of  aaSd  accounta  was  not  in  favour 
c^  the  defendant,  and  that  the  said  lot  of  land 
was  held  by  the  said  copartnera,  not  jointly, 
but  as  tenanta  in  common.  Upon  demurrer  to 
thia  replication,  it  wa$  hM^  that  the  plea  was 
no  bar  to  the  action,  as  it  sought  to  cause  an 
investigation  of  accounta  between  partnera  be- 
fore a  Court  of  law.  The  plaintifih,  therefore, 
had  judgment  on  the  demurrer.    Ibid, 

78.  A  Court  of  equity  has  exclusive  juris- 
diction of  accounta  between  parties,  and  a  plea 
in  bar  of  an  action  upon  a  promissory  note, 
which  sought  to  open  partnership  accounts,*  for 
the  imrpose  of  showing  that  there  waa  a  mis- 
take in  the  note,  and  thai  its  consideration  had 
failed,  was  adjudged  to  be  bad  upoir  demurrer. 
Ibid.  304 


PATENT. 

I.  PaUnt9ttnd  grant$from  Ihe  Haief  wkenihey 
are-  vaHd^  and  the  eomirudion  and  effect 
tflhim, 
n.  Location  ofpatenic, 
III.  Om$truetumcf  particular  paienic, 

I.  Patents  and  mnts  from  the  ttdie  t  v^hen  ihey 
are  vaHd,  ar3  the  conetruetion  and  effect  rf 
them, 

1.  Natural  olqeots  control  coorses  and  di»- 
•«  in  the  description  of  land  in  a  patent. 
n  V.  /Voitf,  5  Cow.  346. 


9.  It  is  a  rule  of  construction  ts  to  ibe  1^ 
acriptioa  of  premises  in  a  deed,  that  whtt  ii 
most  material  and  most  certain  shsll  eoMiol 
that  which  ia  less  material  and  km  eeitiuL 
Doe  V.  Thmnpeon^  ft  Cow.  371. 

3.  Coursea  and  distsnees  yield  to  Bttlemli 
visible,  and  ascertained  objects.    iW. 

4.  A  patent  or  grant  of  lands  by  the  mte 
takes  effect  only  from  the  time  when  itiiif* 
proved  by  the-commissionefs  of  the  \nA  o§c^ 
and  passes  the  secietaiy's  office.  Mtm  t. 
Doughue^  5  Cow.  468. 

6.  The  dste  is  not  condasive  of  die  time  of 
Its  isteing.    /ML 

6.  The .  govenior,  as  such,  has  ao  pewn  U 
sell  or  contract  for  the  aale  of  the  uinppropii- 
ated  laiida  of  the  state.  He  has  no  more  pov« 
than  any  other  commissions  of  the  Iao4  dice. 
Ibid. 

7.  His  signataie  to  a  patent,  Uierefore,  nto 
a  ce^in  date,  is  no  evidence  of  s  centtici  it 
that  time  to  sell  the  lands,  nor  that  the  pttot 
issued  at  that  time.    Ibid, 

6.  What  ia  meant  by  a  patent  yuma%  the 
seeretaiy's  office.    Ibid. 

9.  A  patent  of  lands  by  the  stite  sbfl  be 
presumed  to  have  issued  regularly,  and  if  it  bt 
not  void  on  its  face,  cannot  be  avoided  eoUae- 
rally  in  a  suit  between  individu^  aoleti  it 
issued  without  anthority,  or  against  the  pnU- 
bitiott  of  a  statute.  Jaekton  t.  Martht  6  Cor. 
981. 

10.  Thus,  where  a  patent  iasued  m  18IS«i«f 
lands  which  were  oecupied  and  improved  to  tki 
value  of  $25,  on  the  17th  of  Febiuaxy,  1^: 
held^  that  it  should  be  presumed  thstBatil&^ 
toiy  proof  was  producea  to  the  commitsio«9s 
of  the  land  office  that  the  Occapaat  bad  Im> 
satisfied  for  his  improvements  previooi  totke 
date  of  the  patent,  pursoaiiit  to  the  stitBtr. 
(1  R.  L.  996, 7,  a.  17.)    Ibid, 

11.  A  patent  was  granted  of  sabdivi8ioBXo> 

9 ;  beginning  at  the  eouiheoMi  corner  of  the  Mff* 

vey  mty  acres,  and  then  giving  ceariet  >m^ 

distances,  which  would  not  include  subdlTiiioa 

No.  9 ;  but  die  whole,  or  greater  part,  of  wbdh 

vision  No.  4.    Whereas,  had  k  began  tt  the 

northeast  corner  of  the  survey  fifty  aereSf  the 

same  courses  and  distances  would  have  ineio^M 

Bubdivision  No.  9.    The  sabdivisioB  had  k^ 

fore  the  grjuit  been  surveyed,  and  a  map  m*^ 

and  filed  in  the  office  of  the  suivevoi'feB^* 

sccoiding  to  which,  subdivision  m.  9  bcgui 

at  the  nor^eaet  comer  of  the  survey  fif^  a^ 

whence  the  oooiees  and  distances  menuonedn 

the  patent  vreie  laid  down,  and  would  iaelso^ 

subdivision  No. 9.  BeAf,  that  the  word  ^'MOth- 

east'*  should  be  rejected  as  surplusage,  and  tlM 

the   location   upon  the   mnp  rteidd  cenov- 

Ibid.  . 

19.  If  ther6  are  certain  partloalarasoifieieatiy 

ascertained  in  the  description  of  psftela  is  > 
patent  or  deed,  which  designate  the  thinf  i"* 
tended  to  be  granted,  the  addition  of  ciica"* 
stances  false  or  nustiiken  will  not  frustrate  w 
grant.    Ibid,  , 

13.  Where  a  convtmnoe  made  la  17(99,  <^ 
one  of  two  tracta  of  land,  contained  a  R^ 
that  the  original  patentees  ^lad  in  1734  relea^ 
and  eoBv^ed  their  inlexcat  k  the  two  tracts  ^ 


PATENT  RIGHTS^PAYMENT. 


449 


Ihe  person  onder  whom  the  grantor  claimed,  and 
no  claim  had  been  interpos^  to  the  lands  up  to 
the  time  of  the  trial  adverse  to  such  title ;  it 
was  heldf  that  the  evidence  was  sufficient  to 
authorize  the  presumption  of  a  conveyance  from 
the  original  patentees  to  the  testator*  Jaclaon 
V.  RuaaeU^  4  Wend.  543. 

14.  Where  a  tract  of  land  in  a  patent  from 
the  state  is  described  as  beginning  at  the  corner 
of  another  tract,  and  the  termination  of  the  third 
coarse  ^ven  in  the  grant  is  described^  in  another 
paUrU  issued  several  days  afterwards,  as  a 
clump  of  rocks  on  the  shore  of  the  lake,  if  the 
corner  mentioned  as  the  place  of  begii^ning  is 
sufficiently  ascertained  by  proof,  the  location  of 
the  premises  granted  must  be  made  by  com- 
mencing at  such  corner,  although  in  doing  so, 
by  pursuing  the  courses  and  distances,  the 
clump  of  rocks  will  not  be  reached,  the  third 
course  will  be  shortened  one-half,  and  other 
chang^es  will  be  effected  so  as  to  reduce  the 
quantity  of  land  nearly  one-half.  fVendeli  v. 
The  Petiple^  8  Wend.  183. 

n.  Location  (^patente. 

15.  Where  a  tract  of  land  was  surveyed  by 
direction  of  the  survey or-general,  and  a  map 
made,  the  lines  of  which  did  not  agree  witn 
the  survey,  and  the  land  was  then  patented  to 
vV.,  who  gave  deeds  with  the  map  annexed ; 
but  extensive  locations  were  made,  and  posses- 
sion taken  in  the  patent  according  to  the  survey ; 
heldn  that  such  possessions  should  not  be  di»> 
turbed ;  but  that  the  survey,  and  practical  loca- 
tion under  it,  should  prevail  over  the  map. 
Jackaon^  ex  dem.  Johnaon^  v.  Thllmadge^  4  Cow, 
450.  ' 

1 6.  In  the  location  of  two  hundred  acres  of 
land,  **  to  be  taken  off,  in  a  convenient  compact 
form,  from  the  southwest  corner  of  the  patent," 
&c.,  the  soath  and  west  lines  of  the  patent  are 
to  be  the  south  and  west  boundaries  of  the  two 
hnndred^aferes,  and  they  ought  to  be  taken  in  a 
square,  unless  the  situation  of  the  land  would 
render  such  location  peculiarly  inoonveoient. 
Jackson  V.  Fiekory^  I  Wend.  406. 

III.  Conetruetion  rf  poFtieular  patents, 

17.  Where  C.  ourdhased  from-  E.  the  west 
half  of  lot  8,  In  lot  B.,  in  the  twenty-second 
allotment  of  Kayaderosseras  patent,  for  which 
he  took  a  warranty  deed,  and  C.  having,  as  £. 
insisted,  taken  possession  of  more  land  than  his 
deed  covered,  E.  commenced  an  action  of  eject- 
ment a^nst  C.  to  recover  the  land  in  dispute, 
and  in  hts  declaration  inserted  a  count  on  a  demise 
from  his  mother ;  and  on  the  trial,  £.  proved 
the  will  of  his  father,  the  former  owner  of  lot 
No.  8,  by  which  it  appeared  that  the  lot  was 
devised  by  him  to  his  wife,  and  mother  of  E., 
during  her  widowhood ;  and  the  counsel  for  C. 
on  trial  called  upon  E.  to  produce  his  deed,  or 
the  evidence  of  his  title  to  the  premises  con* 
▼eyed  by  htm  to  O.,  but  E.- declined  doing' so, 
and  a  recovery  was  had  upon  the  count  con- 
tatninflf  the  demise  from  the  mother  of  E.,  for 
the  whole  of  the  premises  in  the  possession  of 
C. ;  upon  a  bill  nled  by  C,  alleging  that  E. 
had  obtained  title  to  the  whole  lot  subsequent 
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to  his  father^s  death,  and  praying  a  discovery  of 
his  title,  that  he  might  produceliis  title  deeds, 
and  that  he  and  his  mother  might  be  restrained 
from  taking  possession  of  the  premises  convey- 
ed by  him  to  C. ;  and  the  conveyance  of  the 
mother  to  E.  being  admitted  by  the  answer; 
the  mother  was  peipetuatly  enjoined  from  taking 
possession  of  any  part  of  the  premises  recover- 
ed in  the  ejectment  suit,  or  from  commencing 
any  suit  for  the  metne  profits  thereof;  and  costs 
were  refused  to  E.,  although  it  turned  out  that 
the  strfp  of  land  in  dispute  was  not  included  in 
his  deed  to  C.     Cudney  v.  Early ^  A  Paige,  209. 


PATENT  RIGHTS. 

1.  A  patent  for  an  improvement  in  a  machine 
must  describe  the  machine  in  use  of  which  it  is 
an  improvement,  so  that  it  may  be  known  in 
what  the  improvement  consists ;  and  a  defect  in 
the  patent  in  that  respect  may  be  taken  advan- 
Vaigp  of  to  defeat  a  recovery  on  a  note  given  for 
a  right  to  vend  such  improvement,  on  the  vround 
of  want  of  consideration.  Xjtoom  v.  HunUey^  13 
Wend.  385. 


PAYMENT. 

1.  A  sale  of  goods  by  a  deputy  sheriff,  and 
a  receipt  of  the  proceeds,  operate  as  a  payment 
to  the  sheriff,  and  discharge^  the  defendant. 
Hamlin  v.  Boughton^  4  .Cow.  65. 

2.  The  Court;  however,  will  not  order  satis- 
faction to  be  entered  of  record,  until  the  money 
is  paid  to  the  plaintiff;  but  will  stay  aJl  pro- 
ceedings against  the  defendant,  leaving  the 
plaintiff  to  his  remedy  against  the  sheriff.  Ilnd, 

3.  A^  delivery  of  money  due  from  a  mort- 
gagor to  a  mortgagee,  with  an  intention  to  pay, 
operates  as  a  payment  without  a  receipt,  or  an 
endorsement  on  the  mortgage,  or  on  the  collate- 
ral security.  And  if  the  money  be  afterwards 
delivered  back  by  the  mortgagee  to  the  mort- 
gagor, this  shall  be  construed  a  loan  on  the 
personal  credit  of  the  mortgagor.  And  the  lien 
by  the  mortgage,  as  to  the  sura  paid,  cannot  be 
revived  by  the  agreement  of  the  mortgagor  and 
mortgagee,  as  to  third  persons  who  hold  bona 
fide  encumbrances  upon  tne  mortgaged  premises. 
Mirvin  v.  Fedder,  5  Cow.  671. 

4.  A  deKvery  of  mone^  due  from  a  mortgagor 
to  a  mortgagee  is,  of  itself,  prima  facie  evi- 
dence of  payment  to  the  extent  of  the  sum  so 
delivered,  without  the  payment  being  endorsed, 
or  a  receipt  given.    Ibid* 

5.  When  a  debtor  advances  money  to  his 
creditor,  which  is  intended  hy  both  parties  to 
be  applied  on  the  debt  doe,  it  Is  but  another 
name*forpayment.    Per  Savage^  Ch.  J.    Ibid* 

6.  A  delay  of  twenty  years  to  demand  the 
money,  or  bring  a  suit  upon  a  eoptract  under 
seal,  will  raise  a  presumption  of  payment;  but 
this  may  be  repelled,  by  showing  that  the 
covenantee  died  af^r  Uie  money  fell  due,  leav- 
ing the  contract  in  the  hands  of  his  attorney. 
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who  did  not  delirer  it  to  the  adminialrators, 
or  place  it  'wiihin  their  control,  till  a  number 
of  years  after  the  eorenantee's  death,  it  not  ap- 
pearing that  they  had  any  knowledge  of  the 
'  contract  at  the  time  of  making  out  the  inventory 
of  their  intestate's  estate.  Jackaon  y.  Hotefikua, 
6  Cow.  401. 

7.  A  general  payment  hy  a  debtor  who  owes  his 
creditor  on  trio-aoconnts,  may  be  applied  by  the 
latter  to  either.  Per  fVoodworth,  j.,  delivering 
the  opinion  of  the  Court.  Niagara  Bank  ▼. 
Hooteveli,  9  Cow.  409. 

8.  But  if  one  of  Uie  debtor's  liabilities  be  con- 
tingent, as  if  his  creditor  be  his  endorser  or 
snrety,  not  having  paid  the  money,  the  latter 
cannot  aoply  the  money  paid  to  this  account. 
Per  iVooaworih^  J.,  delivering  the  q>inion  of  the 
Court.    Ibid* 

9.  A  person  indebted  to  the  same  creditor  on 
different  accounts  or  demands,  and  making  pay- 
ment, may  apply  the  payment  to  which  account 
or  demand  he  pleases ;  and  if  he  fails  to  make 
the  application,  the  creditor  may  apply  the  pay- 
ment to  which  account  or  demand  he  pleases. 
Bakar  v.  SiatkpooU^  9  Cow.  480. 

10.  Where  neither  partjr  makes  an  appropria- 
tion, the  law  will  appropnate  thepayment  tipon 
certain  rules  of  presumption.  The  authorities 
to  this  point  examine4.    Ibid. 

11.  Where  A.  has  a  demand  a^nst  B.  and 
C,  and  a  more  recent  demand  against  B.  alone, 
who  makes  an  indefinite  payment,  umbU^  the 
law  will  appropriate  the  jiayment  first  to  the 
extinguishment  of  the  individual  demand ;  and 
then  the  residue,  if  any,  to  the  extinguishment 
of  the  joint  demand ;  thoup^h  if  both  demands 
were  against  B.  alone,  it  miffht  appropriate  the 
payment  first  to  the  extingutrament  of  tlie  oldest 
debt.    Ibid, 

19.  But  in  such  case,  A.  cannot  wait  after 
the  payment  till  B.  becomes  farther  indebted, 
and  then  appropriate  the  payment  to  the  eztin- 

Siishment  of  tbe^newly  created  demand,  leaving 
e  previous  demands  unpaid.    Ibid, 

13.  In  no  case  can  a  creditor  who  receives 
payment  generally  retain  and  appropriate  it  to 
the  extinguishment  of  a  demand  created  after  the 
payment,  leaving  a  prior  demand  unpaid.  Ibid, 

14.  If  a  debtor  owe  his  creditor  several  debts 
upon  distinct  causes,  and  pays  him  a  sum  of 
money,  he  (the  payee)  has  a  rig^t  to  say  to 
which  debt  or  debts  the  money  shall  be  appro- 
priated, provided  he  directs  this  at  the  time  of 
the  payment,  but  if  he  does  not  so  direct,  the 
creditor  may  apply  it  as  he  pleases ;  and,  temble, 
where  it  is  in  the  nature  of  the  thing  indifferent 
to  the  debtor  to  which  debt  the  payment  shall 
be  applied,  and  the  debtor  does  not  direct,  the 
creditor  may  make  the  application  at  any  time 
after thepay menu  Patterdon v. Hull, 9 C ow.747. 

15.  Where  the  debts  doe  by  a  debtor  to  his 
creditor  are  of  different  characters,  and  a  gene- 
ral payment  is  made,  and  neither  party  applies 
the  payment  at  the  time,  the  law  will  then  ap- 
ply it,  upon  the  presumed  inten^on  of  the 
debtor,  to  that  debt  a  relief  from  which,  will  be 
most  beneficial  to  him.  '  Ibid, 

16.  Thus,  if  the  debts  be  a  mortgage  and  ao- 
oount,  or  judgment  and  account,  the  law  will 
lyply  the  payment  to  the  mortgage  or  judgment 


in  preference  to  the  acconnt,  beeaose  the  fcma 
would  bear  most  heavily  on  the  d^tor.   IM, 

17.  Parallel  between  the  civil  aodcooimoi 
law  as  to  the  application  of  payments.  Note 
(b)  to  this  case.    Ibid, 

16.  The  ^ving  a  note,  as  between  the  nakn 
and  payee,  is  not  equivalent  to  the  paymeot  of 
money  by  the  former  to  the  latter,  and  vrill  not 
authorise  a  recovery  (or  sooney  had  sad  xeceived 
on  &ilure  of  the  consideration.  Fan  Odnmd  d 
aL  ads.  Reed  ei  ai.  1  Wend.  434. 

19.  A  note  thus  given  will  not  be  deemed 
equivalent  to  a  payment,  unless  reoeiTed  ai 
such  by  the  party  sought  to  be  cfaatmd.   Aid 

20.  w  here  there  is  no  evidence  iram  vlikli 
the  presumption  of  payment  of  a  note  can  leei* 
timatefy  be  drawn,  the  question  ought  oot  to  be 
submitted  to  a  jury.  Barrit  v.  Wtkonf  1  Viesd. 
511. 

31.  W^here  the  cashier  of  a  bank,whes  t 
note  held  by  the  bank  became  doe,  accepted  t 
check  of  9  third  person  for  part  of  the  amooat, 
and  a  new  note  for  the  balance,  and  deUrend 
up  the  old  note ;  it  toaa  he/d^  on  the  check  beiB| 
dishonoured,  that  an  action  might  be  maintaijiei 
on  the  original  note  against  the  maker,  to  re- 
cover the  amount  of  tire  check ;  the  mere  de- 
livering up  of  the  old  note  not  bong  evidaK* 
that  the  check  and  new  note  were  received  is 
payment     OkoU  v.  Baihbone^  5  Wend.  490. 

92.  Where,  however,  the  suit  was  broogkt  a 
the  name  of  the  cashier,  and  there  was  do  erh 
dence  that  the  note  had  been  transfeired  to  bin, 
or  that  the  suit  was  instituted  in  his  naoie  b; 
the  direction  of  the  bank;  i<  iMiAeild,  thai  tben 
could  he  no  recovety.    Ibid, 

S3.  A  promissory  note  taken  by  ezpieB 
agreement  m  payment  of  a  jndsmeat,  is  u  ei- 
tinguishment  of  the  precedent  <tefat.  Niw  M 
StaU  Bank  v.  Fktttker,  5  Wend.  85, 

94.  A  sureu^,  who  pays  the  debt  of  bispi» 
cipal,  is  entitled  to  be  aubatittited  ia  the  plue 
or  the  ^creditor,  as  to  all  the  means  possessed  \i\ 
him  to  enforce  payment  agaijist  the  prineipil 
debtor;  but  the  surety  of  a  surety,  thoogb  mb- 
polled  to  pay  the  cmttor,  ia  not  entitled  to  be 
substituted  in  the  place  of  such  creditor,  for  the 
purpose  of  enf[>rclng  the  payment  agaiiut  the 
principal  debtor,  if  such  debtor  has  paid  bn 
immeoiate  surety,    Ibid» 

25.  Where  the  fmrtnerthip  fvndi  of  t  fim 
have  been  misapplied,  by  a  member  of  a  firai 
towards  the  payment  of  a  judgment  holdeo  bj  i 
creditor  of  tne  firm  against  him  lor  his  indivi- 
dnal  debt,  such  creditor  may^  on  the  applicaiifli 
of  the  other  member  of  the  firm,  apply  the  pig- 
ment to  his  demand  againsi  the  firin,  and  fo* 
force  tHe  judgment,  altnodgh  he  gave  a  rBeeivt, 
applying  the  payment  on  account  of  the  jodf 
ment.    CamjAelt  v.  Maihews^  6  Wend.  551. 

96.  Where  a  creditor  receives  an  order  ot 
draft  from  his  debtor  upon  a  third  pefson  &r  • 
given  sum,  alleged  by  the  debtor  to  be  doe 
within  a  few  days,  and  tbo  creditor  takes  ib« 
notes  of  such  third  person  payable  in  biz  im 
nine  months,  he  makes  the  oebt  his  own,  um 
in  case  of  nonpayment  of  the  nolesi  cannot  m 
upon  his  debtor  for  the  amouat  ii  thedn^ 
Skmikwidk  v.  Sax,  9  Wend.  199. 

97.  (Mera/orgootfiinthehaadofthedrs*fl( 
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ue  pTtma  facie  evidence  of  goods  sold  to  the 
drawer,  deliTered  to  the  payee  at  his  request: 
not  so  with  ordtrtfar  money  f  they  are  presomed 
to  be  drawn,  nothing  anpearing  to  the  contrary, 
opon  funds  in  the  hands  of  the  drawer,  and  if 
paid,  giTe  no  cause  of  action  against  the  drawer, 
unjess  that  presumption  is  rebutted  bv  other 
evidence.  Where  one  party,  having  a  demand 
against  another,  pays  such  other  a  sum  of  money, 
and  takes  a  receipt  in  full  of  all  accounts,  a  jury 
are  warranted  in  the  presumption  that  the  ac- 
counts on  both  sides  were  settled,  if  no  explana- 
tion is  given  relative  to  the  receipt.  JUvwd  v. 
Baktr,  9  Wend.  323. 

28.  The  presumption  of  payment,  in  analogy 
to  the  statute  of  limitations,  was  not  applicable 
to  demands  due  to  the  government  previous  to 
tiie  late  revision  of  the  laws  extending  thst 
statute  to  actions  in  the  name  of  the  people. 
The  Peapk  v.  Superoisore  tf  Cokunbia  Coumty^ 
10  Wend.  363. 

39.  The  effect  of  the  statute  upoii  demands 
existing  at  the  time  of  its  going  mto  operation 
i»  the  same  as  upon  demands  accruing  on  the 
day  that  the  statute  takes  effect;  that  is,  all  do-, 
mands  then  existing  must  be  sued  for  within  the 
time  limited,  or  they  will  be  barred.    Ihid, 

30.  Where  it  is  made  the  duty  of  soperiisors 
of  a  county  to  raise  a  certain  sum  of  money,  as 
the  ordinary  county  charges  are  levied  and  col- 
lected, the  remedy  is  by  mandamue  against  the 
aupervisors,  and  not  by  action  against  the 
4^unty.    lind» 

31.  In  order  that  a  mandamue  may  be  issued, 
the  party  asking  for  it  must  ^ow  a  clear  leffal 
riffht,  and  no  other  appropriate  specific  remedy. 

33;  In  ofaumpeit  against  the  maker  of  a  note, 
it  is  competent  for  nim  to  show  proceedings, 
cinder  the  ahecoruUng  debtor  att^  against  the  estate 
of  the  payee,  the  appointment  of  trustees,  and 
the  pajrment  of  the  note  to  them ;  and  such  evi- 
dence is  admissible  under  the  general  issne. 
Clarke.  Yale  eiaL  12  Wend.  470. 

33.  Payment  in  the  bills  of  an  insolvent  bank 
is  not  a  satisfaction  of  a  debt,  although,  at  the 
time  and  place  of  payment,  the  bills  are  in  full 
eredlt,  and  the  parties  to  the  transaction  are 
iwholly  ignorant  of  such  insolvency,  if  previously 
to  such  payment  the  bank  has  in  fact  become 
insolvent.  Ontario  Bank  v.  Lighlbody^  13 
Wend.  101. 

34.  Where  a  note  of  an  insolvent  bank  was 
received  in  payment  of  a  check  drawn  by  a  de- 
positor upon  another  bank,  such  insolvency  be- 
ing unknown  to  both  parties  at  the  time  of  pay- 
ment, the  loss  sustained  by  the  receiver  must  be 
borne  by  the  bank  from  which  it  was  received, 
and  an  action  ofaaaumpnt  will  lie  to  recover  the 
same.    lAgh&ody  v.  Ontario  Batik^  11  Wend.  9. 

35.  In  order  to  charge  a  party  receiving  such 
a  note  with  the  loss,  it  must  clearly  appear  that 
it  was  taken  at  his  own  risk.    Ibid. 

36.  At  common  law,  presumption  of  payment 
does  not  attach  to  a  judgment,  although  there 
be  no  evidence  of  partial  payments  or  of  acknow- 
ledgment of  indebtedness  within  twenty  years. 
SnSthU  Executor  v.  J^/2er,  14  Wend.  168. 

37.  Now,  by  statute,  the  presumption  of  pay- 
laeat  will  attach  to  JudgmeatSy  s.  e,  to  all  Judg- 


ments rendered  preyions  to  3d  of  April,  1891 ; 
the  presumption  will  attach  after  twenty  years 
from  the  passage  of  the  a^t,  viz.  3d  April,  I89I9 
and  to  all  judgments  thereai^r  rendered,  afWtf 
twenty  years  trom  the  docketing  thereof.  The 
statute  on  this  subject  is  protpeetive^  and  not  rt* 
tr09peetiffe*    Ibid, 

38.  in  an  action  ajgainst  sureties,  on  a  bond 
conditioned  that  their  principal,  a  collector  of 
tolls,  should  pay  over  all  moneys  received  by 
him ;  it  woe  keld^  that  the  intention  of  the  col* 
lector  that  certain  payments  made  by  him  should 
be  specifically  applied  might  be  inferred  from 
circumstances,  and  that  the  jury  were  authorized 
to  make  appropriations  accordinslv,  and  ^ply 
payments  in  extinguishment  of  <&mleations  ex« 
isttng  previous  to  the  accruing  of  the  liability 
of  the  sureties,  although  large  portions  of  the 
payments  thus  appropriated  arose  from  tolls  col- 
lected after  the  accruing  of  the  liability  of  the 
sureties,  and  the  payments  were  credited  at  the 
aceounting  offioe  on  a  general  account ;  no  di«* 
rection  or  intimation  l^ing  given  by  the  col- 
lector, at  the  time  of  the  payments,  as  to  any 
specific  appropriations,  and  none  bdng  in  fact 
made  by  tne  accounting  ofiieer.  Stone  v.  &y- 
mour  and  Boaek^  15  Wend.  19.    - 

39.  Where,  however,  payments  were  made 
by  the  collector  after  a  new  bond  with  new 
sureties  was  given  by  him,  and  there  were  no 
directions  to  appropriate,  or  circnmstaaces  from 
which  an  intention  on  the  part  of  the  collector 
to  appropriate  such  payment  to  any  particular 
items  of  indebtedness  could  be  inferred,  and  the 
moneys,  when  received  by  the  accounting  ofllcer» 
were  placed  generally  to  the  credit  of  the  col- 
lector on  the  general  account  kept  with  him ;  ii 
woe  held^  that  the  sureties  to  the  first  bond  were 
not  entiUed  to  credit  for  the  payments  made 
subsequent  to  the  execution  of  tne  second  bond, 
the  new  sureties  being  entitled  to  the  benefit  of 
such  payments  to  countervail  the  claims  existing 
a|^nst  the  collector,  for  moneys  received  by 
bun  as  tolls  after  the  accruing  of  their  liability. 
Ibid. 

40.  A  check  upon  a  bank  given  in  the  ordi- 
nary course  of  business  is  not  presumed  to  be 
received  as  an  absolute  payment,  even  if  the 
drawer  have  funds  in  the  bank,  but  as  the 
means  whereby  the  holder  may  procure  the 
money.  Cromwell  and  Wing  v.  Lovelt^  1  Hally 
50. 

41.  The  holder  of  a  check  in  such  a  case  be- 
comes the  a^nt  of  the  drawer  to  collect  the 
money ;  and  if  guilty  of  no  negligence,  where- 
by an  actual  injury  is  sustainea  by  the  drawer, 
he  will  not  be  answerable,  if,  from  any  peculiar 
eireamstanees  attending  the  bank,  the  check  is 
not  paid.    Ibid, 

43.  In  a  sdit  against  the  drawer  for  the  con- 
sideration of  such  a  check,  the  holder  may  treat 
it  as  a  nullity,  and  resort  to  his  original  cause  of 
action.    Ibid* 

43.  The  defendant,  on  the  3d  of  January, 
1815,  executed  a  bond  for  S8500,  in  favour  of  the 
plaintiffs,  to  secure  the  payment  of  $4404.53. 
The  condition  of  the  bond  recited,  that  to  pay 
and  satisfy  the  last  mentioned  sum,  one  Joha 
C.  Hamilton  had,  by  indenture,  granted  unto 
the  plaiatifis  an  undivided   interest  in  oer- 
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tain  lands,  (which  had  been  conreyed  by  Timo- 
thy Pickering  to  John  B.  Church  and  others,  in 
trust,)  which  were  unproductiTe,  and  could  not 
be  diyided  for  several  years  thereafter.  The 
condition  further  stipulated,  that  the  defendant 
shall  pay  to  the  plaintifls,  year  by  year,  the  sum 
of  $308.31,  the  lawful  interest  on  said  sum  of 
#4004.53,  until  the  said  estate  should  be  diyid- 
ed,  and  a  clear  and  perfect  title  thereto  made  to 
the  plaintiffs.  In  an  action  on  the  bond  to  re- 
cover the  amount  of  the  annual  payments  from 
the  year  1818  to  1838,  the  defendant  contended, 
1.  That  the  plaintiffs  were  boqnd  to  show  dili- 
gence in  procuring  a  partition  of  the  land  con-* 
yeyed.  3.  That  tl^y  were  barred  by  the  statute 
of  limitations  from  recov^inff  anv  thing  in 
arrear  bevond  six  years,  or  that  there  was  a 
presumption  of  payment  from  lapse  of  tine. 
/fe/<2,  however,  that  the  statute  of  limitations 
did  not  apply  to  this  case ;  that  there  was  no 
presumption  of  payment;  and  that  the  plaintiils 
were  not  bouna  to  procure  a  partition  of  the 
estate.  Held^  also,  that  the  annual  payments 
were  to  be  viewed  in  the  light  of  interest  on 
the  principal  sum,  and  that  the  plaintiffs  were 
not  entitled  to  interest  upon  the  annual  pay- 
ments. Hendenon  and  QiimeB  v.  HamiUon^  1 
Hall,  314.     ' 

44.  A  debtor  who  pays  money  to  his  creditor, 
being  liable  to  him  upon  more  accounts  than 
one,  nas  a  right  to  direct  the  application  of  the 
payment  to  whichsoever  subject  he  may  choose ; 
and  where  the  jury  neglected  or  refused  to  fol- 
low this  rule,  the  Court  granted  a  new  trial. 
Hail  and  Montrtm  v.  Comtafa^  8  Hall,  185. 

45:  Where  there  are  several  debts,  some  of 
which  are  guarantied^  and  some  are  not,  and  a 
payment  is  made  by  the  debtor,  the  creditor 
may  apply  it  as  he  pleases,  unless  a  special 
application  is  made  by  the  debtor.  Clark,  and 
Clark  V.  Burd^Uy  3  Hall,  197. 

46.  According  to  the  general  doctrine  of  «p- 
propriaiion  (f  paymenU^  where  there  are  seve- 
ral accounts  or  transactions  between  the  same 
parties,  the  dthtor  has  the  right  to  direct  to 
which  account  the  payment  shall  be  applied ; 
if  he  omits  to  ^ive  directions,  the  creditor  may 
apply  it  to  which  account  he  pleases ;  and  if  no 
application  be  made  by  either  party,  the  law 
will  appropriate  it  according  to  the  justice  and 
equity  of  the^case;  and  as  a  general  rule,  in 
the  absence  of  all  indications  of  the  will  or  in- 
tention of  the  parties,  the  law  will  apply  the 
payment  to  the  extinguishment  of  the  debts  ac- 
cording to  the  priority  ff  timei  this  rule,  how- 
ever, is  subject  to  qnalincations  and  exceptions. 
Seymour  v.  Van  Siyek,  8  Wend.  403. 

47.  The  inienlions  of  the  parties,  either  debtor 
or  creditor,  in  relation  to  the  appropriation,  may 
be  inferred  from  drtumstaneet^  when  it  has  not 
been  expressly  declared ;  and  accordingly,  where 
a  collector  of  tolls  on  the  canal  made  a  payment 
in  July,  corresponding  preeiuly  in  amount  with 
an  account  of  tolls  which  he  had  returned  as 
collected  by  him  in  the  preceding  month  of 
May,  there  being  at  that  time  no  other  charge 
in  the  comptroller's  office  against  him,  except  a 
trifling  baranee  for  previous  months;  and  in 
August^  made  another  payment,  also  precisely 
'*'^rn!8ponding  in  amount  with  the  account  of 


tolls  rendered  ss  collected  in  the  month  of  Iqk; 
it  ttas  heldy  that  a  jury  were  warranted  from 
such  circumstances  to  find  that  the  collector 
intended  the  payment  in  July  to  apply  to  tiie 
tolls  returned  as  collected  in  the  month  of  ifcy. 
Ibid. 

48.  Where,  according  to  the  ordiaary  course 
of  business,  the  monihhf  rtiuma  of  moneys  col- 
lected as  tolls  were  not  made  until  from  fiTe  lo 
seven  weeks  af^  the  expiration  of  the  month 
in  which  the  tolls  accrued;  it  was  keldjliaXi 
payment  made,  on  the  91  at  April  coaM  not  hare 
been  intended  or  understood,  either  by  the  eol- 
lector  or  comptroller,  a^  a  payment  of  tolls  of 
tkat  month,  and  that  the  sureties  of  the  collector 
in  a  suit  against  them  were  entitled  to  hife 
such  payment  applied  to  the  tolls  of  preriout 
months.    Ibid. 

49.  As  between  debtor  and  creditor,  wheie  the 
whole  indebtedness  is  from  the  same  individDil, 
and  where  debts  and  credits  are  perpetaally  oe- 
curring  in  long*  mnntng  accounts,  and  no  bt- 
lances  are  adjusted,  otherwise  than  for  the  mere 
purpose  of  making  rests,  payments  will  be  ap- 
plied to  extinguish  the  dents  according  to  the 
priority  of  time  f  but  where  surefieM  are  bouiMl 
for  the  paying  over  of  moneys  by  their  prioei- 
pal,  and  a  general  account  is  kept  with  the  prin- 
cipal, in  which  all  debts  and  credits  are  eoterd, 
and  during  the  progress  of  the  account  there  be 
a  change  ^  ntreiies.  each  set  of  sureties  is  en- 
titled to  the  benefit  of  the  moneys  receiri>|i 
during  the  period  of  their  respective  seieti- 
ships,  so  far  as  the  parties  h^ve  not  either  ex- 
pressly or  by  necessary-  implication,  aiinng 
from  the  circumstances  of  the  ease,  applied  the 
payments.    Ibid, 


PERJURY. 

1.  Peijury  may  be  committed  in  an  affidarit 
made  for  the  purpose  of  obtaining  a  eeriiorwt 
to  remove  into  this  Court  a  judgnieot  rendertd 
by  a  justice  of  the  peace,  under  the  act  of  IB% 
on  a  trial  had  before  him ;  for  although  by  that 
act  the  writ  of  certiorari  is  abolished,  there  are 
cases  in  which  a  certiorari  is  the  proper  remedy* 
Pratt  V.  Pricey  11  Wend.  127. 


PHYSIC  AND  PHYSICIANS. 

1.  Partners  in  the  practice  of  physic  are 
within  the  law  merchant,  which  excludes  the 
jus  accreadndi  between  traders.  Jlllen  v.  Slantk- 
afd,  9  Cow.  631. 

9.  An  unlicensed  practitioner  in  physic  is 
not  entitled  to  recover  a  demand  claimed  by 
him  for  medicine  furnished,  in  which  evidently 
is  included  compensation  for  his  services  ass 
physician.    4Ueott  v.  Barber^  1  Wend.  52& 

3.  An  initiation  fee  may  be  demanded  from 
physicians  and  surgeons,  on  becoming  mem- 
bers of  county  medical  societies.  The  Pttfk 
V.  The  Medical  Society  (f  the  County  cf  iVotf 
Yorky  3  Wend.  426. 

4.  The  law  providing  for  the  expalsiooof 
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physicians  from  medical  societies,  and.  the 
abrogation  of  their  licenses,  in  cases  of  gross 
ignorance,  or  misconduct  in  their  profession,  or 
when  gtiilty  of  immoral  conduct  or  habits,  is  a 
yalid  and  constitutional  law.  In  the  maUer  of 
Smiih^  10  Wend.  449. 

9.  The  constitutional  provision  thdt  no  one 
shall  be  held  to  answer  except  on  presentment 
or  indictment,  means  that  no  one  shall  be  held 
to  answer  eriminaHter  with  a  view  to  punish- 
ment under  the  criminal  law,  and  has  no  refer- 
ence to  disciplinary  proceedings,  or  which  hare 
exclusive  regard  to  some  special  character  or 
relation  of  the  accused.    Ibtd. 

10.,  The  provision  in  the  constitution  of  the 
United  States  relative  to  trial  by  jury  applies 
only  to  tlie  federal  Courts ;  and  the  provision  in 
the  constitution  of  this  state  securin?  the  right 
of  such  trial  as  heretofore  used,  appaes  only  to 
cases  of  trial  of  issues  of  fact  in  civil  and  cri- 
minal proceedings  in  Courts  of  Justice.    Ibid, 

11. -The  provision  forbidding  the  creation  of 
C^ourts  proceeding  differently  from  the  course 
of  the  common  law,  refers  to  Courts  exercising 
the  usual  jurisdiction  pf  Courts  of  law,  but 

Eroceeding  by  modes  unknown  to  the  common 
iw.    IbkL 

13.  Where  rights  are  oofiferred  by  an  act  of 
the  Legislature,  subject  to  determination  in  a 
<%rtain  manner,  and  the  power  to  alter,  modify, 
or  repeal  is  reserved,  the  Legislature  may  pre- 
scribe a  new  and  different  mode  in  which  the 
rights  may  be  put  an  end  to ;  and  under  such 
modification  or  the  law,  a  forfeiture  of  rights 
may  be  declared,  although  the  acts  the  cause 
of  the  forfeiture  happened  previous  to  such 
modificaUen*    Ibid. 

13.  A  medical  society  is  not  precluded  from 
preferring  charges  agamst  a  physician,  by  the 
fact^of  the  same  charges  havmg  been  once  bne- 
fore  passed  upon  by  them,  and  not  sustained. 
Ibid. 

14.  The  trial  and  acquittal  of  a  physician  in 
a  Court  of  criminal  Jurisdiction,  upon  the  same 
clwrges  exhibited  against  him  by  a  medical  so- 
ciety, are  no  bar  to  an  inquiry.    Ibid. 

15«  A  county  medical  society  has  not  the 
power  to  expel  6r  remove  a  member  for  the 
eause  that  he  did  not  possess  the   requisite 

?|URlifieations,  and  obtained  his  admission  by 
alse  pretences.  A  resolution  adopted  and  en- 
tered among  their  proceedings  expelling  a 
member  for  such  a  cause  is  a  libel ;  and  the 
member  introducing  it  is  liable  to  an  action. 
Fawceli  v.  Char  Us,  13  Wend.  473. 

1 6.  //  Bcems^  that  the  remedy  in  such  a  case 
is  by  quo  warranto.    Ibid. 

17.  Whether  the  power  conferred  upon  the 
county  judges  to  expel  a  member  of  a  medical 
society,  or  tfi.  suspend  him  from  practice  for  a 
limited'  period,  when  charges  are  exhibited 
against  him  for  immoral  eondwd  or  habitt,  de- 
prives the  society  of  its  common  law  power  of 
a  motion  1     Quwre.    Ibid. 

18.  Whether  a  private  corporation  has  the 
power  to  remove  a  member  of  the  corporation  ? 
Quaere.    Ibid, 

19.  The  plaintiff^  brought  an  action  for  work 
and  labour  bestowed  by  him  as  a  physician, 
surgeon,  and  apothecary,  on  the  defendant's 


wife,  and  for  the  medicines  found  and  applied 
by  him  in  the  course  of  his  attendance  as  such 
physician.  It  appeared,  at  the  trial,  that  the 
plaintiff  had  no  license  authorizing  him  to 
practise,  but  was  employed  by  the  defendant  to 
attend  upon  his  wi&,  and  in  the  course  of  such 
attendance,  furnished  a  quantity  of  medicines, 
for  the  preparing  of  which  he  had  obtained  a 
patent ;  and  he  souffht,  in  this  action,  to  recover 
a  compensation  for  nis  services  as  a  physician, 
and  also  for  his  medicines.  Held,  that  be  was 
not  entitled  to  recover  any  part  of  his  claim, 
not  even  for  the  patent  medicines  furnished  in 
the  course  of  his  attendance.  Smith  v.  Tracy f 
2  Hall,  465. 
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I.  Parties  to  the  action. 

II.  Declaration  .•  (a)  It  must  pursue  the  pro» 

cess;    (b)   Title   of  deelaroHom    (c) 

Commencement  of  the  declaration^  and 

statement  tf  the  parties  to  the  action ; 

id )  Statement  tf  the  eause  of  the  action  t 
e)  Averments ;  (f )  Variance  between 
the  declaration  and  proofs. 

III.  Pleas  in  abatement  e  (a)  7b  the  Jurisdie" 

'  tion  f  (b)  7b  the  writ  and  dher  pro* 
eeedinfi^  pending  for  the  same  cause  / 
(c)  Aiisnomer  i  (n)  Joinder  (f  impro^ 

per^  and  omission  of  proper  parties ;  (e) 
How  and  when  to  be  pleaded  f  verifieoi' 
tion  and  judgment, 

IV.  General  reqmisite  of  pleas  in  barf  (a) 

Each  subsequent  pleading  must  be  an 
answer  to  the  previous  pleading  tf  the 
opposite  party  i  (b)  //  must  not  be  dow 
ble  i  {ti\  Nor  a  departure  from  thepre* 
vious  pleadings,       •  - 
V.  Plea  in  bar:  (a)  General  issue  {  (b)  JVb- 
tiee  with  general  issue;  (c)  Fhrmal 
requisites  tf  a  special  plea  f  (d)  State* 
Tnent  tf  the  defence, 
VI.  Plea  puis  darrem  continuance. 
VII.  Particular  pleas  .•  (a)  Pay  tnent  ,•  (b)  A 
former  action^  or  recovery  fur  the  same 
cause;  (c)  Nul  tiel  corporation;  (d) 
Plene  tidministravit. 
VIII.  Replication. 
IX.  Rejoinder. 
X.  Demurrer. 
XI.  Repletuder, 
XII.  Judgment, 

XIII.  Pleadings  in  assumpsit.'  (B,y  Declaration  f 

(b)  Plea. 

XIV.  Pletsdings  in  eoventtnt, 

XV.  Pleadings  in  debt*  (a)  Declaration;  (b) 
Plea;  (c)  Replication;  (d)  Jssigr^ 
ment  tf  breaches  on  a  bond  conditioned 
to  perfrrm  covenants^  and  proceedings 
and  judgment  thereon. 

XVI.  Pleadings  in  replevin, 
XVII.  Pleadings  in  slander  and  actions  for  Itbeh 
XVIII.  Pleadings  in  trespass:   (a>  PUa;    (b) 
Replieatiim. 

XIX.  PUxidings  in  real  actions, 

XX.  Pleadings  in  actions  against  unUeensed 
bankers. 
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1.  All  penons  concerned  in  the  demand,  or 
who  may  oe  afl^ied  by  the  relief  prayed,  ought 
to  be  maide  partiea  to  a  bill  in  equity,  if  wi£in 
the  juriadiction  of  the  Court ;  but  to  a  bill  filed 
by  one  to  aet  aaide  a  deed  of  bargain  and  aale, 
abaolute  on  ita  face,  though  the  parties  agreed 
by  parol  that  it  ahould  be  in  truat  for  another, 
the  latter  need  not  be  made  a  party,  for  the  trust, 
not  being  declared  by  writing,  is  void.  Wkelan 
▼.  IVke&n,  3  Cow.  637. 

9.  An  aged  man,  whoee  children  lire  with 
him  and  aapport  hhn,  working  hia  frrm,  but 
without  any  contract  giving  them,  or  any  of 
them,  the  excluaive  possession,  is  still  so  pos- 
sessed of  his  farm  in  the  eye  of  the  law,  as  to 
enable  him,  aa  possessor,  to  maintain  an  action 
lor  any  injury  to  the  farm.  RumtU  t.  SeaU^  9 
Cow.  979. 

3.  On  an  agreement  to  pay  <o  Ikt  attorney  of 
a  defendant  in  a  particular  suit  the  taxable  costs 
in  the  same,  an  action  should  be  brought  in  the 
tame  of  the  defendant.  Stajford  t.  Siaftfu^  9 
^end.  158. 

•  4.  The  fact  tiiat  a  party  entered  into  a  con- 
tract with  aa  association,  and  gave  a  receipt  to 
auch  association  in  the  name  by  which  it  is 
known,  does  not  utop  such  party  from  denying 
that  auch  association  is  a  bodj/^  corporate^  or  re- 
lieve  the  association  from  preying  themselyes  a 
oorporation  when  they  sue  aa  auch.  JVcUand 
Xofw  Compomif  T.  HaAaway^  8  Wend.  480. 

•  5.  In  an  action  by  a  firm,  the  name  <^  a  dor- 
mant partner  need  not  and  ought  not  to  be  used. 
dark  et  al.  y.  Miier  ei  oL  4  Wend.  698. 

6.  Where  there  are'  seyersl  executors,' they 
must  all  be  joined  in  the  prosecution  of  a  suit, 
«yen  though  some  renounce.  A  suit  in  the  name 
•f  A.  B.,  acting  executor,  cannot  be  maintained. 
Bodk  y.  Hube,  5  Wend.  313. 

7.  Where  an  agreement  was  entered  into  as 
between  A.  B.,  agent  for  C.  D.  of  the  first  part, 
and  E.  F.  of  the  second  part,  containing  coye- 
nants  to  be  performed  by  the  party  of  the  fast 
part^  and  signed  by  A.  B.  in  his  proper  name, 
without  the  addition  of  hia  character  'as  agent 
or  attorney  \  it  wom  heldy  that  A.  B.,  and  not  C. 
D.,  was  the  contracting  party,  and  that  an  action 
for  the  breach  of  the  coyenant  lay  against  him. 
Ouyon  y.  Ikan»^  7  Wend.  96. 

8.  Two  intorporated  eompanie»  may  unite 
Ml  an  action  of  aaaumpait  to  recover  a  sum  of 
money  deposited  in  a  bank  in  their  joint  names. 
New  York  and  Sharon  Canal  Company  y.  FulUm 
£ank,  7  Wend.  419. 

9.  Where  a  collector  of  the  customs  put 
certain  property  seized  by  him  into  the  hands 
of  a  thinl  person,  and  took  a  promise  for  its  de- 
livery on  demand  to  the  marshal  of  the  district, 
or  his  deputy;  it  toaM  held^  that  the  msirshal 
having  no  interest  in  the  property,  and  the  col- 
lector having  an  interest  in  it,  being  the  con- 
tractinjir  party  and  furnishing  the  consideration, 
the  suit  on  the  contract  mast  be  brought  in  the 
name  of  the  collector.  Sailly  v.  Cleveland^  10 
Wend.  156. 

10.  It  is  only  where  an  agent  has  a  lien 
upon  property  sold  by  him,  or  has  a  commis- 


sion del  eredere,  that  he  has  a  rlgbt'to  toe  it 
his  own  name  on  a  contract  of  nle  made  ibr 
Ilia  principal,  or  to  aet  off  a  denand  arisiog 
from  auch  contract  due  to  hia  principal  anioit 
his  own  private  debt.  ButtMJ.ColHm^nYiaL 
139w 

II.  G.  S.  and  6.,  the  lessees  of  a  theatre, by 
their  aeentv  advanocKl  certain  sums  of  money  to 
the  derendant  Celeste,  as  a  perfomieT,  loder  n 
agreement  that  ahe  should  be  under  the  excla* 
nwe  direction  of  one  of  the  leasees,  wlmwai 
the  manager  of  the  theatre.  -  In  an  action  broaeht 
to  recover  back  a  part  of  the  advances  ao  m»k; 
it  UHu  heldt  that  the  action  was  property  bnwght 
in  the  nsme  of  d/  the  lessees ;  and  that  the  eir- 
cumatance  of  the  perforraer*a  being  under  the 
exclusive  direction  of  one  of  the  ptaiatifls  did 
not  vary  the  form  of  bringing  the  actioa.  Gmt 
vetneur  et  aL  r.  EUiott  and  m/e.   9Hall,8n. 

II.  Jhtlaratumt  (a)  It  muat  purmt  ikt  pmeuk 

19.  The -declaration  must  Agree  with  the  pio- 
cess  in  the  namea  of  the  partiea.  fnflsnlT. 
MBTBoin^X  Cow.  37. 

13.  Where  the  process  vras  st  the  suit  of 
G.  B.  W.,  and  the  deelaiatiott  was  in  the  vaan 
of  C.  W.,  stating  that  the  defendant  vraa  0- 
rested  at  hia  auit,  by  the  name  of  G.  B.  W^ 
the  declaration  wss  set  aside  for  irregularity. 
Itnd. 

14.  Where  the  defendant  is  sued  by  a  vnof 
name,  hut  appeara  by  his  right  one,  he  ma;  bt 
declared  against  by  the  latter.     Ibid, 

15.  Where  several  plaintifis  are  aaed  iiy 
process  bailable,  the  plaintiff  cannot  deehn 
against  one  of  them  separately,  thoagh  tbey 
have  all  endorsed  their  appearance.  Ouicrm 
as  to  process  not  bailame.  Bdt  v.  Qm^  1 
Cow.  193. 

16.  The  question  whether  bailable  or  «ti» 
turns  upon  tlie  nature  of  the  action  as  mmad 
in  the  ae  etiam ;  not  whether  the  defendant  % 
in  fact,  holden  to  bail.    Ibid, 

17.  Et  eemble^  that  where  several  defendiatt 
are  named  jn  the  same  bailable  proeesa,  aooa 
in  their  own  ri^t,  and  others  en  autre  dr»U^ 
objection  arises  mom  properly  upon  the  plead- 
ings, than  by  motion  to  set  aside  the  writ 
Itrid. 

18.  Where  a  plaintiff  declares  for  a  diffeieot 
cause  of  sction  than  that  expreaaed  m  the  ae 
etiam  clause  of  the  eapiat^  the  proceediaga  will 
be  set  sside  as  irregular.  Durfee  ads*  Beem' 
street^  1  Wend.  305. 

(b)  Title  of  dedaraOon. 

19.  Where  a  suit  is  coromenoed  m  vieatioi 
by  filing  and  aervice  of  a  declaration,  for  a  eaaia 
of  action  accruing  pr^iously  to  the  tann  prp* 
ceding  the  conomencement  of  the  suit,  it  ia  pot 
necessary  or  proper  to  entitle  the  declaxatioa 
ipeeiaUu  as  of  the  day  when  the  suit  la  coor 
raenced;  it  should  be  entitled  geneially  aa  of 
the  preceding  term.  jiyre»  v.  Haynetf  13  Wead. 
155. 

90.  A  declaration  in  a  suit  eommenced  hr 
eapiae  must  be  entitled  of  the  tarn  to  which  tl« 
writ  is  rptumable.  Craig  ▼•  Murdoch  €taL» 
Wend.  993. 
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(c)  Commenumtni  ff  the  declaration^  and  ttate- 
meni  of  the  pariiu  to  the  action, 

21.  Where  a  plaintiff  declares  by  gaardian, 
or  a  ffuardian  declares  as  phiiniin,  ne  must 
show  how  he  is  gaardian,  and  that  his  supposed 
ward  is  an  infant.  SlantUy  T.  Ckappcl^  8  Cow. 
S35.  ^ 

d3.  Where  the  plaintiff  declares  in  a  special 
character,  beginnings  his  declaration  by  showing 
his  character,  he  may,  in  all  the  subsequent  parts 
of  his  declaration,  refer  to  himself  as  the  sidd 

?laintiff,  witkoat  adding  his  special  character. 
bid, 

33.  E.  g.  where  a  plaintiff  saes  and  declares 
88  guardian.    /6m2.. 

(d)  Statement  eftke  tauat  of  action, 

21.  -The  declaration  stated  that  the  bank  of 
Utica  had,  pursuant  to  the  act  of  the  Legislature, 
passed  the  lOth  day  of  April*  1815,  established 
an  office  of  discpunt  and  deposit  in  Canandai- 
|[ua;  heU  a  sufficient  recital  of  the  act  in  plead- 
ings, though  it  should  be  considered  a  private  act, 
especially  alter  verdict.  Bankof  Utiea  t.  Snudes^ 
3  Cow.  662. 

25.  In  pleading  any  contract  in  writing,  it  is 
sufficient  io  set  it  forth  according  to  its  legal  ef- 
fect.    Granmt  v.  Ctark^  8  Cow.  86. 

26.  More  of  a  contract  than  what  is  sufficient 
to  show  the  cause  of  action  shonld  not  be  stated ; 
but  excess  is  no  ground  of  special  demurrer, 
though  it  may  be  stricken  out  as  sn^l usage. 
Jbid, 

27.  An  instrument  having  no  date,  or  where 
the  date  is  in  blank,  may  he  set  forth  as  exe- 
cuted on  a  certain  day,  without  stating  expressly 
that  it  was  without  date.    Ibid, 

28.  In  declaring  for  a  fraud  in  rppresenting  a 
machine,  on  sale  of  the  patent  right,  as  capable, 
if  constructed  and  worked  as  described  by  the 
defendants,  of  performing  a  certain  quantity  of 
labour,  and  averring  that^  though  so  constructed, 
it  would  not  perform  the  work ;  held^  that  it  is 
unnBoessaiy  to  set  forth  the  manner  of  the  con- 
•troction»     Cbnoin  v.  Vaviton^  9  Cow.  5Ki. 

29.  The  consideration  of  the  sale  need  not 
he  set  forth  particularly.  It  is  enough  to  say  a 
valuable  consideration  was  paid,  or  that  the 
plaintiff  satisfied  the  defendant,  without  any 
thing  more.    Ibid, 

30.  It  is  a  general  rdle  in  declaring  that  con- 
tracts must  be  set.  forth  in  the  words  in  which 
they  were  made,  or  acoordinff  to  their  legal  ef- 
fect ;  but  where  there  are  mstinct  parts  of  an 
a«;reement,  in  declaring  for  a  breacn  of  a  par- 
ticular part,  it  is  not  necessary  to  set  forth 
other  parts  which  do  not  qualify  or  vary  the 
part  on  which  the  action  is  brought.  Seoti  v. 
Ltiber  Hal.  ^  Wend.  479. 

31.  A  general  charj|;e  in  a  declaration,  that 
the  defendants,  as  directors  of  an  insurance 
company,  loaned  the  funds  of  the  company  upon 
inadequate  security,  knowing  such  security  to 
be  insufficient,  wiUiout  any  specification  of 
time,  persons,  or  circumstances,  is  insufficient, 
and  a  demurrer  for  this  cause  will  be  sustained. 
JFVmMin  Ineummce  Qnnpany  v.  Jenkim^  3  Wend. 
131. 

92.-  The  declaration  will  also  be  adjudged 
bady  if  te  giieyaooes  complained  of  are  alleged 


to  have  been  committed  by  the  want  of  care  and 
attention,  and  in  part  by  the  wilful  mismanage- 
ment of  the  defendants.    Ibid, 

33.  A  contract  in  the  alteniative  to  transport 
fif^n  or  twenty  tons  of  marble  from  one  place 
to  another,  must  be  stated  in  the  declaration 
according  to  the  terms  of  it.  If  stated  as  an 
absolute  contract  for  the  transportation  of  twenty 
tons,  and  not  fifteen  or  twenty  tons,  the  variance 
will  be  fatal.    Stone  v.  Knowlton^  3  Wend.  374. 

34.  If,  in  addition  to  the  true  consideration  of 
a  promise,  another  is  alleged,  it  will  be  a  cause 
of  nonsuit.    Ibid, 

35.  In  declaring  on  a  justice's  judgment  of  a    • 
ei^er  atate^  the  statute  giving  inrisdiction  to  the 
justice  must  be  pleaded.    Sheldon  v.  Bopkine^ 

7  Wend.  435. 

36.  Where  two  considerations  are  alle^  in 
'one  count  in  a  declaration,  one  of  which  is  void 
and  inoperative,  the  count  is  not  bad  for  dupli- 
city, as  the  yoid  consideration,  though  stated, 
need  not  be  proved.  WiUi$  v.  Green^  10  Wend. 
314. 

37.  In  declaring  on  a  justice's  judgment  ren* 
dered  in  this  state,  it  is  sufficient,  besides  stat- 
ing the  amount  of  the  judgment,  the  time  and 
place  of  its  rendition,  and  the  name  of  the  m»- 

Sistrate,  to  allege  that  the  judgment  was  ren- 
ered  in  a  Justice's  Court  m  a  county  of  this 
state,  in  an  action  of  which  the  juFMces  of  the 
peace  have  jurisdiction.  Stilee  v  Stewart^  19 
Wend.  473. 

38.  In  an  action  under  the  8tt4tnte,  making  it 
penal  to  cut  and  carry  away  trees  from  the  lands 
of  the  state,  and  creating  a  penalty  of  $25  for 
each  tree  cut,  it  may  be  alleged,  io  one  count  of 
the  declaration,  that  the  defendant  is  indebted 
in  a  sum  equtl  to  twenty  penalties;  and  the 
amount  of  any  penalties,  which  it  can  be  proved 
that  the  defendant  has  incurred,  may  be  reo»>. 
vered;  though  they  be  less  than  twenty.  The 
People  V.  Jtrl\addenj  13  Wend.  396. 

39.  In  every  action  upon  a  special  agree- 
ment,  the  declaration  mast  set  foith  a  sufficient 
consideration ;  and  any  material  variance  in  the 
proof  of  the  consideration  will  be  fatal  to  the 

Elaintiff^s  recoveiy.     Wheehmghi  v.  Moort^  1 
[all,  801. 

40.  The  plaintiff  declared  upon  a  special 
agreement  of  the  defendant,  to  guarantv  the 
payment  of  certain  promissory-  notes  made  by 
one  S.  in  favour  of  the  plaintiff,  in  oonsiderap 
tion  of  the  sale  and  delivery  of  goods  by  him  to 
S.  ^t  the  trial  the  plaintiff  introduced  the  spe- 
cial agreement  in  evidence.  This  agreement 
recited  the  notes  of  S.,  which  purported  to  be 
for  value  received,  but  contained  no  considera- 
tion for  the  defendant's  promise,  except  such  as 
might  be  inferred  from  the  words  **  value  receiv- 
ed,'' used  in  the  notes,  and  no  other  evidence  of 
a  consideration  was  offered.  Upon  demurrer  to 
this  evidence,  it  woe  held,  that  the  proof  did  not 
me^t  the  declaration ;  but  as  it  was  competent 
for  the  plaintiff  to.  support  the  action  by  parol 
proof  that  the  sale  of  the  goods  and  Slavery  ' 
of  the  agreement  were  eoncarrsnt  acts,  the 
Court  awvded  a  venire de  novo  to  nye  the  plain* 
tiff  an  opportunity  of  proving  all  the  facts  of  his 

•e.    lUd, 

41.  In  declaring  upon  a  deed  executed  for  a 
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principal  by  his  attorney,  it  is  sufficient  to 
coant  upon  the  deed  according  to  its  legral 
effect ;  and  the  authority  by  which  the  attorney 
so  executes  the  deed  need  not  be  stated.  It  is 
the  deed  of  the  principal,  and  may  be  declared 
on  as  his.  Gram  v.  Seaion  and  Bunkerf  I  Hall, 
S98. 

42.  In  an  action  aninst  a  witness  for  the 
t>enalty  imposed  upon  him  by  the  statute^  (1  R. 
L.  524.)  for  not  attending  at  a  trial  when  duly 
subpflenaed,  the  declaration  must  state  specially 
among  other  things,  that  the  fees  of  the  witness 
were  paid  or  tendered  to  him,  and  it  is  not  suf- 
ficient to  allege  that  the  witness  was  **  legally 
eubp<enaed,**  according  to  the  practice  of  the 
Court.    ATJjone  ▼.  Lane^  1  Hall,  319. 

43.  Although  an  action  of  debt  upon  an  arbi- 
tration bond  cannot  be  sustained,  where  (he 
award  is  not  made  within  the  time  apecified  in 
the  condition,  and  the  parties  haye,  by  a  new 
agreement,  extended  the  time  for  making  the 
award ;  yet  where  the  declaration  sets  foiSi  the 
bond,  the  enlargement  (f  (he  time  by  the  new 
agreement,  an  award  within  the  extended  period, 
and  a  breach  of  its  requirements  on  the  part  of 
the  defendant,  it  contains  a  complete  cause  of 
action.    Jt/yerf  t.  Dixon^  S  Hall,  456. 

(e)  JhfermenU* 

44.  When  an  averment  is  material,  adding  yi- 
delicit  does  not  make  it  immaterial,  but  the  want 
of  a  videlicit  will  sometimes  make  an  ayerment 
material  which  would  not  otherwise  be  so. 
James  y.  (ktrander^  1  Cow.  670. 

45.  The  Court  will  not  allow  a  formal  objec- 
tion to  defeat  an  action,  but  will  suffer  the  party 
to  amend  at  any  stage  of  the  cause.    Ibid, 

46.  It  eecme,  amendments  of  clericad  errors 
may  be  allowed  by  a  Judge  who  tries  the  cause 
at  the  circuit.    lUd. 

47.  The  declaration  alleged  that  the  defend- 
ants had  undertaken  to  charge  the  first  endorser 
of  notes  payable  on  demand ;  and  set  forth  this 
first  endorsement  of  the  notes  to  the  plaintiffs 
as  haying  been  made  on  a  day  certain,  the  en- 
dorsement and  delivery  of  the  notes  by  the 
plaintiffs  to  the  defendants  about  six  months 
thereafter,  and  their  undertaking  at  the  latter 
time;  held  sufficient,  especially  after  verdict, 
though  the  declaration  did  not  aver  that  the  de- 
mand of  payment  was  made  within  a  reasonable 
time.    Bank  if  Uiiea  y.  Smedee^  3  Cow.  662. 

48.  The  power  of  a  verdict  to  cure  formal  de- 
fects innleadingshould  be  liberally  applied.  Ibid, 

49.  Where  an  allegation  in  a  declaration 
states  an  impossible  date,  it  will  be  rejected, 
provided  the  allegation  be  still  sufficiently  cer- 
tain.    Pangbum  v.  Bull,  1  Wend.  345. 

50.  When  the  third  day  of  grace  faJls  on  Sun- 
day, a  note  may  be  protested  on  the  second  day, 
and  it  is  unnecessary  to  aver  in  the  declaration 
that  the  third  day  happened  on  Sunday.  Meeha- 
nice*  and  Farmtre*  Bank  v.  Gibson^  7  Wend.  460. 

51.  Where  a  party  entered  into  an  agree- 
ment to  give  a  contract  for  a  certain  lot  of  land 
at  f  4  per  acre,  and  no  time  was  specified  when 
the  contract  was  to  be  delivered,  nor  when  or 
in  what  manner  the  consideration  was  to  be 
])aid  or  secured,  nor  was  the  Quantity  of  acres 
contained  jn  the  lot  mentioneo  in  the  agree- 


ment; it  was  heU  that  in  an  action  for  the  turn* 
delivery  of  the  contract,  the  plaintiff  m\M 
supply  the  deficiencies  in  the  agreements  by 
proper  averments  in  his  declaration*  OiiorM 
V.  Lttwrenee,  9  Wend.  135. 

52.  Where  a  contract  in  its  termti*  defectiTe, 
it  should  be  declared  on  according  to  its  legal 
effect.    Ibid, 

53.  Where  time  for  the  perfoimance  of  a  pro> 
mise  is  not  specified  in  an  agreemeDt^  it  should 
b'e  averred  that  it  was  to  be  done  upon  reqaest, 
or  within  a  reasonable  time,  and  tnat  sucb  re* 
quest  had  been  made,  or  reasonable  time  elapsed, 
when  performance  was  re<iuired.  Reasonable 
time  or  not,  is  a  question  for  the  jury  naderthc 
direction  of  the  Court.    Ibid. 

54 .  In  a  declaration  in  an  action  pn  the  case  for 
a  fraudulent  representation,  by  means  of  which 
goods  are  sold  on  credit,  and  a  loss  ensues,  it  most 
be  averred  that  the  representation  was  nade 
with  the  intent  to  decetve  and  defraud,  or  the 
declaration  will  be  held  defective,  even  after 
verdict    Jddington  v.  Jtllen^  1 1  Wend.  374. 

55.  The  first  (bur  counU  of  the  declaratios 
stated  the  damages  resulting  from  the  breach 
assigned  to  consist  in  a  Iosb  of  the  fr<^«  of  the 
purchase ;  but  there  was  a  general  averment  of 
pecuniary  damage  at  the  conciuaioa  of  thfafs 
as  well  as  the  ccmmon  coants.  Upon  demci* 
rer  to  the  first  four  counts,  for  the  want  of  pn>- 
per  averments  of  tender  and  damage,  itvatkl^ 
that  the  allegation  of  special  damage  at  the  ead 
of  each  count  might  be  considered  as  surphi*' 
age,  and  that  the  general  averment  of  damt^ 
at  the  conclusion  of  the  declaration  was  appji' 
cable  to  each  separate  count.  fVhite  v.  /)rm% 
3  Hall,  405. 

(f)  Variance  between  the  deelaraiion  end  pretfi- 

56.  The  plaintiffs  declared,  setting  foitb  at 
exchange  or  vessels  between  diem  and  the  de- 
fendants, and  that  the  defendants  agreed  to  pij 
$6500  as  the  difference  or  boot  money,  and  the 
proof  vras  that  the  agreement  was  to  pay  is 
notes  at  four,  six,  and  eiglit  months,  the  suit 
bein^  brought  afWr  the  notes  fell  due ;  it  iff"** 
that  in  such  k  case  there  Is  no  variance.  Ptr^ 
y.Thleott,  1  Cow.  359. 

57.  The  dealaration  set  forth  a  judgment  as 
of  October  term,  ISIZ^  prout  patei  per  rteordv^- 
On  nul  tiel  record,  the  judgment  produced  vai 
of  October  term,  1814;  »«w,  a,  fatal  variance. 
Vail  V.  Smithy  4  Cow.  71. 

58.  But,  it  appearing  that  the  judgment  «ts 
entered  as  of  October  term  by  nii^^^^  ^ 
plaintiff  was  on  the  trial  aiUowed  to  withdraw  his 
record,  in  order  that  he  might  move  to  amend  it- 
Ibid, 

69.  Sealed  articles  ^leclared  on  with  profeJji 
allowed  in  evidence,  though  the  defendaat* 
name  and  seal  Were  torn  off;  it  appearing  pn> 
bable  that  this  was  done  before  thepUiDtlffhw 
declared  ;  and  the  mutilation  not  being  with  the 
plaintiff's  consent.  Every  v.  Mtrvriny  6Cow.3^ 

60.  The  copy  of  the  declarstion  served  y» 
in  consideration  that  the  plaintiff,  by  articlf*  • 
agreement,  granted  to  the  defendant  the  ioo^ 
diate,  &c.  possession  of  certain  premiaes,  l^ 
gether  with  one-half  of  the  yearly  rent  <«» 
became  due.    The  artides  recited,  that  the  plUB' 
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tiff  coDTeyed,  relinqaisbed,  and  gaye  ap  the  pre- 
mises ;  and  then  proceeded,  *'  all  of  which  pre- 
mises the  said  defendant  t5  to  htme  the  immediaie^ 
&c.  possession  of,  together  with  the  yearly 
rent,  or  that  is  to  say,  the  half  of  the  rent  to  be- 
come due,  ^."  Th9 draft  of  the  declaration  and 
the  oyer  were  right,  as  to  the  time  of  the  rent 
becomincr  due;  and  the  variance  in  the  copy 
was  a  clerical  mistake.  The  cause  beinr  re- 
ferred, and  the  articles,  thoueh  objected  to, 
being  received  in  evidence ;  heiS,  that  there  was 
no  variance  in  describing  the  possession  as 
granted  f  and  that  as  to  the  allegation  of  the 
time  when  the  rent  became  due,  it  not  appear- 
ing that  any  injustice  had  been  in  fact  done  by 
the  referees,  the  plaintiff  might  amend)  even 
after  a  motion  by  the  defendant  to  set  aside  the 
report  of  the  referees  on  the  ground  of  this  vari- 
ance, on  payment  of  costs  ^  and  that  the  report 
should  then  be  confirmed.-    Ibid. 

61.  Whether  such  an  amendment  may  be 
granted  by  a  judge  on  the  trial  1    QusBtt.    Ibid, 

68;  Declaration  on  a  covenant  in  articles  of 
affreement,  that  the  defendant,  after  the  plain- 
tiff had  declared  what  he  owed  the  defendant, 
and  what  the  plaintiff  owed  one  S.,  if  S.  would 
transfer  the  debt,  would  pay  the  remainder  of 
a  sum  of  1500  dollars,  in  three  equal  annual 
payments  from  ih/i  date  (f  the  artitlea.  The 
covenant  was,  to  pay  the  remainder  of  the  1500 
dollaiB  after  the  deductions^;  to  be  paid  in 
three  equal  annual  paymente^  without  saying 
from  th^  date.  Helds  no  variance ;  the  covenant 
meaning  that  the  time  should  run /rom  the  date ; 
and  bemg,  therefore,  set  forth  according  to  its 
legal  effect.    Ibid, 

63.  Clerical  mistakes  in  the  pleadings  may 
be  amended  even  after  trial ;  whore  the  party 
objecting  to  the  mistake  will  not  be  injured. 
Jbid. 

64.  And  the  Court  have  strongly  inclined 
that  a  single  judge  may  allow  the  amendment 
at  the  trial.    Ibid.    ' 

65.  A  judge  at  the  circuit  is  bound  to  notice 
ao  objection  for  a  substantial  and  material  vari- 
ance between  the  declaration  and  evidence, 
though  not  made  till  after  the  defendant's  coun- 
sel has  closed  his  summing  up  to  the  jury. 
Mille  V.  ATCby,  4  Cow.  406. 

66.  The  declaration  was  on  a  promise  to  pay 
4M  00  for  improvements.    Proof  of  a  promise  to 

J>ay  if  the  promisor  should  obtain  a  contract 
or  the  land.    Hetd^  a  fatal  variance.    Lower  v. 
Winters^  7  Cow«  363. 

67.  In  debt  on  a  town  collector's  bond, 
the  plaintiff,  in  assigning  breaches,  set  out  the 
tax  warrant,  and  averred  that  the  collector  was 
thereby  required  to  pay  a  large  sum,  to  wit, 
05935  59,  to  the  county  treasurel^ ;  but  the  war- 
rant nroduced  .required  the  payment  of  $4530 
15;  keld^  no  material  variance.  Jansonr.  0^ 
irander^l  Cow.  670. 

68.  Where  a  promissory  note  is  declared  on 
as  payable  to  the  order  of  the  plaintiffs,  and 
the  note  produced  on  the  trial  is  payable  to  them, 
but  iu  their  partnership  name,  it  is  no  variance, 
although  it  is  not  alleged  .in  the  declaration  that 
the  note  was  thus  made  payable,  or  that  the 
plaintiffs  were  partners,  provided  the  fact  be 
shown  on  the  trial  that  the  plainttils  compose 
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the  firm  to  whom  the  note  is  made  payable* 
Warden  ei  at.  v.  Finney^  1  Wend.  317. 

69.  Where,  in>e  declaration  against  a  sheriff 
for  money  collected  on  an  execution,  it  is  stated 
that  the  direction  was  to  levy  a  certain  sum 
without  specifying  interest,  and  by  the  execu- 
tion it  appears  that  he  was  directed  to  levy  the 
amount  with  interest,  the  variance  is  not  ma^ 
terial.     Crane  v.  Dygert,  4  Wend.  675. 

70.  The  omission  to  set  forth  in  a  declaration 
the  manner  of  payment  prescribed  on  a  contract, 
cannot  betaken  advantage  .of  as  a  varianee^if 
no  question  arises  in  the  case  upon  that  part  of 
the  contract     Guyon  v.  Lewis,  7  Wend.  36. 

71.  In  an  action  of  debt,  where  the  declara- 
tion contains  two  counts,  one  on  a  apeeiai  con- 
tracts  in  which  a  certain  sum  is  demanded  as 
damages,  and  another  on  a  quantum  merxtit,  de- 
manding a  like  sum,  and  a  verdict  is  rendered 
for  a  sum  greater  than  is  demanded  in  either 
count,  the  verdict  will  be  set  aside,  and  a  new 
trial  granted.    APlntire  v.  Clark,  7  Wend.  330. 

73.  There  is  no  variance  in  stating  a  note 
bearing  date  4th  month  1st,  as  having  been 
made  on  the  first  day  of  April.  F%eld  v.  Fields 
9  Wend.  395. 

73.  An  objection  of  variance  between  the  de- 
claration and  proof  will  not  be  heard  on  the 
argument  of  a  writ  of  error  brought  to  reverse  a 
judgment  of  the  Common  Pleas  rendered  on 
eertiorari.    Whitney  v.  Sutton^  10  Wend.  411. 

III.  Pleas  in  abatement:  (a)  Tb  the  jurisdiction, 

74.  Where  a  defendant  appears  in  a  Conn 


against 

the  same  effect  as  a  judgment  in  a  Court  of  ge- 
neral jurisdiction  in  this  state.  Wheeler  v.  Bay' 
mond^Q  Cow.  311. 

(b)  Tu  the  writ  and  other  proceedings  pending 
for  the  same  cause. 

75.  A  variance  between  the  writ  and  declara- 
tion is  not  pleadable  in  abatement.  Cronly  v. 
Brown,  13  Wend.  371. 

76.  Devisees,  &c.,  cf  ?not  object  by  motion, 
that  the  heirs  are  not  warned  on  a  scire  fadas, 
but  only  by  plea  in  abatement.  Cumming  v. 
Eder,  1  Cow.  70. 

77.  The  pendency  of  two  suits  for  the  same 
cause  of  action  cannot  be  pleaded  in  abatement  of 
each  other,  unless  commenced  at  the  same  time. 
Haight  V.  Holfey,  3  Wend.  358. 

78.  In  a  suit  against  two  defendants,  founded 
upon  a  joint  cause  of  action  against  both,  one 
of  the  defendants  cannot  defeat  the  action,  by 
pleading,  in  abatement,  matters  which  are  appli- 
cable to  himself  alone.  To  make  a  plea  in 
abatement  effectaal  in  such  a  case,  all  the  de- 
fendants must  unite  in  the  plea,  and  it  cannot 
be  interposed  by  one  alone.  Be  Forrest  Y.Jewett 
and  Parsons,  I  Hall,  137. 

79.  In  an  action  of  asswruisit  against  the  de- 
fendants for  money  had  and  received,  one  ap- 
peared by  his  own  attorney,  and  pleaded  the 
general  issue ;  while  the  other  by  a  separate  at- 
torney appeared,  and  pleaded,  in  abatement  of 
the  whole  suit,  the  pendency  of  certain  foreign 
attachments  in  the  state  of  Connecticut,  which 
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had  been  issoed  against  himself  alone.  Upon 
demurrer  to  this  plea,  it  was  held  to  be  bad, 
tbe  cause  of  action  not  beiug  covered  by  the 
plea.    Ibid. 

(c)  Mtutomer, 

80.  GrauUs  and  Gerardusare  different  names. 
Mann  y.  Carley^  4  Cow.  148. 

81.  So  are  Quartus  and  Gerard  us.    Pnd* 
83.  A  defendant,  sued  by  a  wrong  name,  may 

plead  the  misnomer  in  abatement,  after  he  bas 
appeared  and  given  notice  thereof  speciallv.  Ibid» 

83.  And  in  a  case  where  he  moved  beiore  ap- 
pearance, the  Court  set  aside  the  capita  and 
subsequent  proceedings  for  irregrularity.    Ibid, 

84.  But  they  refused  to  do  tliis  m  a  case 
where  the  defendant  had  appeared,  though  spe- 
cially.   Ibid, 

85.  And  they  will  not  hereafler  do  it  iii  any 
case ;  having  adopted  a  general  rule,  that,  here- 
after, the  misnomer  of  the  defendant  shall  in  all 
cases  be  pleaded  in  abatement.    Ibid, 

86.  Process  will  not  hereafter  be  set  aside  for 
misnomer,  but  the  party  must  plead  it  in  abate- 
ment.    Beg,  Gen,  4  Cow.  157. 

87.  A  mistake  in  the  declaration  aa  to  the 
Christian  name  of  a  plaintiff  is  not  a  crround  of 
nonsuit  at  the  trial ;  and  such  mistake  cannot 
be  taken  advantage  of,  except  by  a  plea  in 
abatement.   Colhnan  ttai,Y,  Colline^  3  Hall,  569. 

(d)  Joinder  €f  improper^  and  omimon  of  proper 

pariie$, 

88.  A  defendant,  to  preyent  the  plaintiff's  re- 
covering a  demand  against  him  and  another 
under  a  declaration  against  him  alone,  must  in 
all  cases  plead  tho  nonjoinder  in  abatement. 
WilHama  y.  Allen^  7  Cow.  316. 

89.  Where  one  of  several  joint  debtors  is 
sued  alone,  he  must  plead  the  nonjoinder  in 
abatement,  and  cannot  take  advantage  of  it  on 
the  trial.     Gay  y.  Gotry,  9  Cow.  44.  ' 

90.  And  the  bill  of  piarticulars  may  run 
ajrainst  the  defendant  alone,  without  mentioning 
his  co-debtors.    Ibid, 

91.  A  suit  brought  against  the  members  of  an 
incorporated  company,  made  by  statute  individu- 
ally liable  'as  carrier^,  at  common  law,  for  the 
loss  of  a  packet  intrusted  to  their  agent,  should 
be  against  all  the  copartners,  as  the  action  is 
quati  ex  contractu  f  the  nonjoinder  of  all  must  be 
plead  in  abatement.  Mien  y.  Sewall,  3  Wend.  337. 

(e)  How  and  wKen  to  be  pleaded  i  oerffieaiion  and 

judgment, 

93»  A  plea  in  abatement  cannot  be  received 
after  a  plea  in  bar.  Palmer  y.  EveriMon^  8  Cow. 
417. 

93.  A  plea  in  abatement  praying  judgment  of 
the  writ  and  declaration,  where  the  suit  is  com- 
menced by  billj  is  bad ;  it  should  pray  itidgment 
of  the  bill  and  declaration.  Haywootre  Exeeu* 
ton  v.  Cheetney,  13  Wend.  495. 

94.  Such  plea  must  be  set  forth  in  precise 
technical  form ;  it  is  not  enough  that  matter  in 
abatement  is  contained  In  it.    Jbid, 

IV.  General  requisita  of  pleat  in  bars  (a)  Each 
subsequent  Reading  must  he  an  ansioer  /a  the 
previous  pleading  (f  the  oppoaiie  party, 

9ft«  Where  the  defendant  pleads  seyeral  facts 


all  constituting  bat  one  point  of  defence,  or  h 
other  Words,  one  defence,  the  plaintiff  maj  tra- 
verse, and  tender  an  issne  on  all  or  any  one  of 
the  facta ;  otherwise,  if  they  are  distinet  and  in- 
dependent of  each  other,  and  not  necessary  to 
the  single  point  or  defence.  ,  Tucker  v.  Lsii^  1 
Cow.  450. 

96.  Thus  where,  to  account  for  money  bad 
and  received,  the  defendants  pleaded,  I.  That 
the  money  belonged  U^  one  Y .,  for  whoa  the 
plaiDtifis  were  trustees;  3.  That  the  promise  to 
pay  was  made  to  them  in  that  capacity ;  3.  That 
the  defendants  and  one  .P.  had  a  jadgaeot 
against  Y. ;  4.  That  this  lodgment  was  for  tlr 
sole  benefit  of  the  defendants;  and  offered  to 
set  it  off  against  the  plaintiffs;  AeU,  that  tbe 
plaintiffs  might  reply,  taking  issne  on  tU  thcai 
facts.    Ibid, 

"97.  But,  sembk^  that  the  plea,  was  bad;  a 
set-off  not  being  pleadable,  but  only  the  subject 
4)f  notice  under  the  gMieral  ioBtte.    IbO, 

98.  A  plea  purporting  to  be  an  answer  to 
the  wh(^e  declaration,  but  being  in  troth  botsa 
answer  to  part,  is  bad  on  demurrer.  Jatkmn^. 
JTOaskey^  9  Wend.  54  K 

99.  Whateyer  is  necessarily  undeislood,  ta- 
tended,  and  implied>in-a  plea,  is  tntverssble  as 
much  as  if  it  were  expressly  alleged.  Ba^ 
V.  HoUey,  8  Wend.  958.' 

100.  A  justificatioti,  good  as  ty  a  part  only  of 
the  trespasses  complained  of  in  the  decIaratioDf 
is  bad  if  it  professes  to  aimwer  the  whole  de 
claration.    JDulton  r,  Holden^  4  Wend.  643. 

101.  Where  a  plea  answers  only  a  part  of  i 
declaration,  though  it  begins  only  as  an  answer 
to  such  part,  it  wiU  be  bad  on  general  Aeam- 
ler,    Etkeridge  y.  Otbom^  19  Wend.  399. 

109..  A  plea  commencing  as  an  answer  oah 
to  a  part  of  the  cause  of  action,  and  ^rf^H 
judgment  of  the  action  generally,  is  bad;  so  a 
plea  to  a  part  of  a  count '  will  be  bad,  evea 
though  the  commencement  and  conclusioa  be 
good ;  and  notwithstanding  that  a  separate  pla 
of  the  general  issue  has  been  put  into  the  whole 
declaration.    Loder  y.  Pkelp^^  IS  Wend.  46. 

103.  Every  plea  must  contain  in  itself  an  aa- 
swer  to  the  whole  declaration,  or  to  one  cosot 
in  the  declaration,  whicheyer  it  professes  to 
answer ;  a  defendant  may  Justify  a  part,  aol 
deny  the  residue  of  trespasses  charged  agaio^ 
him ;  but  the  whole  graeamtn  jnust  Iw  so- 
swered  in  the  same  plea.  A  separate  p|a 
of  the  general  issue  to  the  whole  declaratioa 
will  not  dispense  with  this  requisite.  Vn^ 
wood  y.  Campbellt  13  Wend.  78. 

104.  A  plea  is  bad  which  in  its  commeiM- 
ment  purports  to  be  an  answer  to  the  whole, 
but  is,  in  truth,  an  answer  to  only  psrt  of  a  d^ 
claration.     Gillespie  y.  7)^irtaf,  15  Wend.  464. 

(b)  ft  must  not  be  double, 

105.  Ne  unques  aceouple  and  alienatioD  witb 
tout  temps  pris  may  be  pleaded  together.  M^ 
y.  Smith,  1  €ow.  189. 

106.  The  pleas  of  nuttiel  record,  no  jndgtnc^* 
against  the  defendant  in  the  original  suit,  aod 
no  ea,  sa*  sued  out  against  him,  are  not  iocoo* 
petible,  under  the  statute  allowinflr  double  f\p*^- 
*ing  in  an  action  on  a  recognisance  of  bail* 
Siiland  ? .  Cory  €taL2  Wend.  946. 
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107.  A  plea  by  a  vendor  that  he  was  not  rt- 
nitaUd  to  convey,  and  that  he  did  wd  refuse,  is 
b'dd  for  duplicity  on  apecial  demurrer.  Ccm- 
fi€//y  Y.  Fierce^  7  Wend.  189. 

(c)  Nor  a  departure  from  the  previous  pleading, 

108.  In  an  action  of  trespass  quare  claumm, 
&c.,  it  is  no  departure,  if  the  defendant,  after 
pleading  Hberum  tenemenium,  rejoins  to  the  re- 
plication which  sets  forth  a  demise,  that  in  the 
demise  there  was  a  reservation  of  the  right  to 
the  acts  complained  of  as  tiespasses.  Lution 
T.  Hoiden^  4  Wend.  643. 

y.  FieoM  in  barf  (a)  General  iuue, 

109.  A  constable  who  Joins  with  a  pleading 
the  general  issue  waives  his  right  to  justify, 
and  forfeits  his  claim  to  double  costs,  if  such 
party,  as  well  as  Che  constable,  cannot  make 
out  a  justifieation. '  Merrill  -v.  Near  et  al.  5 
Wend.  d87. 

110.  A  party,  who  turns  out  property,  and- 
directs  it  to  be  taken  by  a  constable,  cannot,  in 
an  action  against  him  and  the  constable  for 
taking  the  property,  set  up  the  defence  that  he 
acted  in  aid  of  assistance  or  by  command  6f.the 
constable ;  to  entitle  a  party  to  such  defende* 
(here  should  either  be  a  request  trom  the  officer^ 
OT  it  should  appear  that  aid  or  assistance  was 
necessary,  from  which  a  request  might  be  im- 
plied.   Ibid, 

111.  In  covenant  or  delft,  the  plea  of  nan  eat 
faelum  only  puts  in  issue  the  giving  of  the 
deed,  and  it  is  not  necessary  in  such  a  case  for 
the  plaintiff  to  prove  tiie  a:derment9  or  breaches 
contained  in  his  declaration;  the  plea  admits 
nil  the  material  averments.  Legg  v.  Mobinton^ 
7  Wend.  194. 

1 12.  Thus,  where  in  a  Justice's  Court,  to  a 
declaration  on  an  appeal  bond,  containing  all 
the  necessary  averments  to  charge  the  defend- 
ant, he  pleaded  thai  he  never  ea/oe  nteh  a  writing  f 
it  waa  held,  that  the  plaintiff  was  bound  to  prove 
only  the  execution  of  the  bond.    Ibid, 

113.  In  a  suit  for  a  breach  of  covenant  of 
warranty,  where  the  defendant  pleads  no  other 
plea  than  non  est  factum,  the  plaintiff,  to  entitle 
iiimself  to.  a  recovery,  is  bound  only  to  prove 
the  execution  of  the  deed ;  he  cannot  be  required 
to  prove  the  eviction  by  production  of  the  record 
of  recovery  against  him  or  the  writ  of  posses- 
sion executed.   Cooper  v.  Watson,  10  Wend.  S0*2. 

114.  Non  detinet  is  a  bad  plea  by  an  executor 
to  a  declaration  on  a  judgrment  against  his  tes- 
tator, and  being  shown  to  be  false,  will  on  mo- 
tion be  struck  out,  with  costs.  Jimes  v.  Web' 
her*9  Executors,  10  Wend.  624. 

11-5.  A  plea,  which  amounts  to  the  general 
iasue,  is  Irad  on  special  demurrer,  and  it  will 
amoont  to  the  general  issue  when  it  shows  a 
state  of  facts  from  which  it  appears  that  the 
plaintiff  at  no  time  had  any  cau^e  of  action. 
But  when  a  plea  is  overruled,  as  equivalent  to 
the  general  issue,  it  most  be  very  clear  that  it  is 
80.  Riehards  and  Sherman  v.  Cktyier,2  Hall,  201. 

(B)  Notice  with  general  issue, 

116.  Notice  of  special  matter  cannot  be 
given  with  the  plea  of  nal  tiel  record.  Such 
jiotice  can  only  accompany  a  plea  whi6h  pre* 


sents  an  issue  to  be  tried  by  a  jury.     Barhtydt 
ads.  Haverly,  1  Wend.  70. 

117.  An  officer  joining  in  a  plea  of  the  gene- 
ral issue,  and  in  a  notice  of  justification,  with 
others  who  could  not. avail  themselves  of  it, 
does  not  lose  the  benefit  of  such  jusiification. 
Jennings  v.  Carter,  2  Wend.  446. 

118.  One  who  comes  in  aid  of  an  officer  may 
justify  as  the  officer  may  do.    Ibid, 

119.  A  notice  of  special  matter,  to  be  given 
in  evidence  on  the  trial  of  the  cause,  may  be 

.subjoined  to  a  plea  of  non  est  factum  in  debt  or 
bond.     Beach  v.  Spritij^er,  4  Wend.  519.    S.  P 
Provost  V.  Colder,  2  Wend.  517. 

120.  In  an  action  for  the  recovery  of  the  price 
of  an  article  sold  with  warranty  of  its  goodness, 
or  in  relation  to  which  there  was  a  fraudulent 
misrepresentation,  the  defendant,  on  notice  given 
with  his  plea,  may  give  evidence  of  the  fraud 
or  breach  of  warranty,  in  diminution  of  the  plain- 
tiff's claim.  Reab  v.  M'JHster,  8  Wend.  109. 
See  also  Smith  v.  Gregory,  S  Cow.  114. 

(6)  Statement^  of  the  defence, 

121.  In  an  action  against  a  firm  as  Inakers 
of  a  promissory  note,  a  plea  by  one  of  the  de- 
fendants of  want  of  knowledge  and  consent  in 
Smith  did  not  amount  to  the  general  issue; 
but  was  merely  a  denial  of  actual  knowledge  or 
consent  in  the  particular  transaction ;  and  lel^ 
legal  knowledge  and  consent  to  be  implied 
from  the  nature  of  the  connexion  between  the 
partners  and  from  the  law  merchant.  Smith  v. 
Lusher^  5  Cpw.  688. 

122.  The  aecdnd  section  of  the  act  **  for  the 
more  easy  pleading  in  certain  suits,"  allows 
any  matter  to  be  given  in  evidence  which,  if 
specially  pleaded,  would  be  a  defence  to  the  ac- 
tion; but  not  matter  which  would  be  no  de- 
fence, though  specially  pleaded.  Fan  Steen* 
bergh  v.  Bigelovo,  3  Wend.  43. 

123.  A  pea  which  alleged  that  two  years 
after  the  plaintiff  became  possessed  of  the 
equity  of  redemption,  he  sold  the  mortgaged 
n remises  for  a  sum  far  exceeding  the  debt,  was 
held  bad,  for  want  of  an  averment  that  the  pro- 
perty was  of  the  same  value,  when  the  equity 
of  redemption  was'conveyed  to  the  plaintiff,  as 
when  he  subsequently  sold  it.  Spencer  v.  Hair-' 
ford^s  Executors,  4  Wend.  381.  . 

124.  A  plea  that  a  ptaintiff  in  an  action  of 
assumpsit  assigned  all  \i\»  property,  as  an  insol- 
vent oebtor,  after  the  making  of  the  promises 
set  forth  in  tlie  declaration,  is  good,  althoogh 
the  promises  are  laid  as  of  a  day  subseauent  to 
the  discharge,  the  day  laid  in  the  declaration 
not  being  material.  Garr  v.  Gomez,  9  Wend. 
649. 

125.  A  plea  of  tender  before  suit  brought 
must  contam  a  profert  in  Court  of  the  money 
tendered »  and  must  be  pleaded  in  bar  of  the 
damages  ultra,  &c.,  and  not  in  bar  of  the  ac- 
tion.   ,Syres  v.  Pease  et  al,  12  Wend.  393. 

126.  A  plaintiff  is.  not  bound  to'  take  judg- 
ment by  nil  dicit,  where  a  defective  plea  is  in- 
terposed, but  he  may  demur.  Underwood  v. 
Campbell,  13  Wend.  70.        ( 

127.  A  plea  of  license  in  an  action  quare 
clausum  fregii,  from  on^  having  only  a  posses- 
sory rignt  to  the  loeus  in  quOf  without  ^««^«« 
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eoloQT  to  the  plnintiff,  is  bad,  as  amoantiiig  only 
to  Uie  general  issue.    Ibid* 

(d)  Formal  requmte*  cfa  speetaJpka. 

138.  A  replication  that  the  discharge  of  ^he 
defendant  as  an  insolvent  debtor  was  obtained 
by  fraud,  accompanied  with  notice  of  the  facts 
which  will  ,be  insisted  upon  at  the  trial,  is  not 
a  special  pleading,  requiring  the  signature  of 
counsel.    Jlexatider  ▼.  Mi/er,  10  Wend.  603. 

129.  An  ayerment  in  a  plea  of  an  insolyent 
discharge,  that  the  defendant  was  **of  the 
county'^  to  a  judge  of  which  he  presented  his 
petition  for  a  disciiafge,  is  sufficient  to  show 
.that  the  judge  had  jurisdiction.  Forler  et  al,  ▼. 
Mller,  3  Wend.  329. 

130.  Where  a  deed  is  executed  by  one  as 
the  attorney  of  another,  and  it  becomes  neees* 
tary  to  plead  its  execution,  an  averment  that  it 
was  deiiyered.  as  the  deed  of  tho  attorney  is 
bad}  it  should  be  ayerre^  to  be  delltared  bv 
the  attorney  as  the  deed  of  the  principal. 
Church  y.  Oilman,  15  Wend.  666. 

VI.  Plea  puis  darrein  continuance^ 

131.  The  last  continuance  is  the  last  day  of 
the  return  of  the  venire  faetoM*  Palmer  y.  Hut' 
ehioB,  1  Cow.  42. 

132.  And  a  plea  /nim,  &c.  cannot  be  inter- 
posed ailer  a  verdict,  or  a  reUeta  and  cognovit. 
Ibid*  <         . 

133.  Matter  of  defence  arising  after  issue 
joined  must  be  pleaded  puh  darrein  continue 
ance.    JaekMon  v.  Ramaey,  3  Cow.  75. 

134.  This  rule  applies  as  well  to  ejectment 
as  to  other  actions;  as  where  the  defendant 
acquires  title  by  deed  after  issue.    Ibid, 

135.  But  where  R.  purch^d  the  premises 
at  sheriflTs  sale,  on  a  judgment. and  execution 
against  M.,  and  took  no  deed ;  and  then  M«'s 
devisee  brought^  ejectment,  after  issue  joined, 
in  which  R.  obtained  a  sheriff's  deed ;  held,  that 
this  need  not  he  pleaded,  but  might  he  giyen 
in  evidence  under  the  general  issue.    Ibia, 

1 36.  A  plea  puU  dmrein  continuance  mar,  in 
general,  be  pleaded  without  being  verified  by . 
affidavit.    Jaduon  v.  Peer,  4  Cow.  418. 

137.  And  the  defendant  may  enter  a  rule  of 
course  to  amend  such  a  plea,  as  in  other  cases. 
Ibid. 

138.  Under  a  rule  of  course  to  amend  ^is 
plea,  the  defendant  may  alter  it  so  as  to  modify, 
or  vary  entirely,  the  ground  of  the  defence 
taken  by  the  original  plea.    Ibid. 

139.  An  insolvent's  discharge,  obtained  dur* 
ing  term,  (17th  May,)  may  be  pleaded  pme  dof 
rein  eon^nuanee,  at  the  circuit,  {5th  June,)  the 
delay  not  being  unreasonable;  and  in  the  dis^ 
cretion  of  the  judge,  the  plea  may  be  received 
without  its  being  verified.  La  JFbrge  ▼.  Carrier 
el  al.  1  Wend.  89. 

140.  An  objection  that  a  plea  puik  darrein 
eoniinudnee  was  not  put  in  time  must  be  made 
by  motion  to  set  the  plea  aside,  and  cannot  be 
taken  on  demurrer.  Ludlow  v.  iftVeo,  1  Wend. 
328. 

141 .  A  plea  puie  darrein  continuance  of  a  dis- 
eharse  under  the  act  abolishing  imprisonment 
for  deBt  in  certain  eases,  is  not  a  waiver  of  a 
i>lea  in  bar  before  put  in ;  and  the  plaintiff  can- 


not confess  the  plea  and  take  jodgment,  b«i 
must  proceed  and  try  the  former  issues.  iZayiwr 
et  al.  V.  Dvett,  2  Wend.  300. 

142.  Atteivan  administratrix  has  pleaded  the 
general  issue  and  a  plea  of  pknt  admini^ndi 
prater  a  certain  sum,  and  tne  plaintiff  in  the 
action  has  replied,  admitting  the  truth  of  the 
second  plea,  praying  judgment,  &c.,  a  plei 
puis  darrein  continuance,  setting  forth  a  judg- 
ment confessed  by  the  administratrix  in  a  sail 
commenced  since  the  action  in  which  the  plea 
is*  interposed  was  ut  issue  and  noticed  for  triil, 
will  be  received  and  considered  good.  Lammt 
v.  BiiMh,  3  Wend.  305. 

143.  Matter  of  defence  arising  afUr  issie 
joined,  intermediate  the  term  and  the  eircait, 
must  be  pleaded  at  the  circuit.  A  pleapuii^er- 
rein,  under  such  circumstances,  cannot  be  seirnl 
in  vacation.  Field  el  aL  w.  Goodman,  3  Weod. 
310, 

144:  A  plea  fmre  </aim'n  continuance  wuTee 
all  previous  pieaa;  and  if  the  matter  of  that 
plea  be  determined  against  the  party,Jt  is  a 
confession  of  the  matter  in  issue.  Kimball  i* 
Huntington,  10  Wend.  675. 

.145.  By  operation  of  jaw  the  previoas  pleas 
are  stricken  from  the  record,  and  every  thiag 
confessed  excent  the  matter  contested  by  the 
pleamiij.    Ibid* 

146.  A  plea  puis  darrein  con/iniianee,  in  bar 
of  the  action,  is  a  waiver  of  all  former  pkts. 
Even  upon  a  plea  in  abatement  pleaded  fsu 
darrfXn,  the  judgment,  whether  upon  denraner 
or  verdict,  is  final  quod  reeuperel,  and  not  a  r^ 
apondeai  ouster.  Culver  v.  Barney,  14  Wend.  161 

147.  The  rule,  however,  does  not  apply 
where  the  matter  of  the  plea  affects  the  nvmj 
only,  and  not  the  right  of  action ;  thus  a  pla 
pui$  darrein  of  discharge  under  the  act  aboliih' 
mg  imprisonment,  &c.,  is  not  a  waiver  of  a  plea 
in  bar  previously  pleaded,  but  the  plaintifijnost 
proceed  and  try  the  issue,  before.joined.    lhid» 

Vn.  Particular  pleas.'  (a)  Paymetd, 

148.  A  special  plea  in  bar,  in  affirming  a  fact 
in  «yoidancd  of  the-  action,  admits  the  «aese 
of  action  stated  in  the  declaration,  (e.  f  .  plea 
of  payment  to  a  declaration  on  a  judgmeotj 
Baymond^Y.  Wheeler,  9  Cow.  295. 

149«  In  pleading,  a  fact  asserted  on  one  eidei 
and  not  denied  on  the  other,  is  admitted.   M 

150.  Where  the  amount  of  a  judgment  his 
been  collected,  which  is  subsequently  rerersed 
for  defect  of  form  merely,  and  restitation  aod 
costs  of  reversal  awarded  to  the  defendant  ia 
the  original  judgment,  which  he  has  never  rt- 
ceived,  such  defendant. cannot  plead  the  pav- 
raent  made  by  him  on  the  erroneous  judgmeat 
in  bar  to  a  second  suit  for  the  original  caose  of 
action.    Cloee  v.  Stewart,  4  Wend.  95« 

(b)  J  former  action  or  recovery  for  the  tame  tsast* 

151.  A  former  recovery  for  a  previous  py* 
ment^is  no  bar  to  a  second  action  for  a  sohw- 
quent  payment,  although  the  evidence  in  boih 
actions  is  in  part  the  same.  Butkr  v.  Wri^^ 
2  Wend.  869. 

158.  A  plea  that  the  defendant  was  not  aerf- 
ed  with  process,  and  had  not  notice  of  the 
pending  or  presecutioa  of  the  soity  is  eqoin>^<at 
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to  a  denial  bf  appearance  in  person  or  by  attor- 
ney, and  a  bar  to  the  action.  HalbrCok  et  a/.  ▼. 
Murray  et  aL  S  Wend.  161. 

153.  In  an  action  on  duch  a  judgment  against 
eeveraU  who  sever  in  their  defence,  if  the  p(ea 
of  one  be  adjudged  ffood,  and  the  judgment  as 
to  him  be  pronounce  void,  it  is  void  as  to  all 
the  defendtots.    Ibid. 

154.  The  former  recovery  for  the  amount  of 
moneys  paid  at  the  commencement  of  the  first 
suit,  is  no  bar  to  a  second  action  for  other  mo- 
neys subsequently  paid  on  the  same  account; 
the  former  recovery  being  as  for  so  much  money 
paid  €d  ike  re^ueti  of  the  defendant,  implied 
from  bis  le^l  liabilities  to  indemnify  the  plain- 
tiff.    fVHgM  ▼.  Butler,  6  Wend.  284. 

155.  A  record  of  recovery  in  a  former  action 
between  the  same  parties,  in  which  the  jury 
decided  that  there  was  sufficient  evidence  of 
demand  and  notice  of  nonpayment,  is  sufficient 
in  a  subsequent  action  to  establish  thtf  fact  of 
demand  and  notice.    Ibid, 

156.  Where  a  PBrty  has  no  opportunity  to 
plead  a  former  verdict  as  an  estoppel,  the  record 
thereof  may  be  jriven  in  evidence,  and  is  con- 
clusive and  bindmg  on  the  party,  the  Court,  and 
the  jury.     Ibid.     S.  P.  frood  v.  Jaekeon,  seq. 

157.  Where  a  party  may  avail  himself  or  a 
former  verdict  or  decree  by  way  of  eetoppel,  he 
must  plead  the  -same  in  bar  of  a  suit,  or  in  an- 
swer to  a  plea,  or  he  will  be  deemed  to  have 
waived  the  estoppel,  and  to  have  consented  that 
the  jury  shall  re-investigate  the  facts,  and  find 
according  to  the  truth  of  the  case.  A  former 
▼efdiet  is  not  eonehmve  as  evidence  t  it  is  so  only 
when  pleaded.  This  rule,  however,  does  not 
apply  to  actions  of  ejectment  or  aeeumpait,  nor  to 
eases  where  the  plaintiff's  title  is  by  estoppel, 
or  where  the  party  has  had  no  opportunity  to 
plead  the  matter  specially  as  a  bar.  Wood  v. 
Jackson^  8  Wend.  1. 

158.  The  fillet  that  a  judgment  has  been  re- 
Tersed,  and  the  verdict  upon  which  it  is  founded 
4et  aside,  is  a  complete  answer  to  a  verdict 
urged  by  way  of  estoppel.  A  purchaser  under 
a  judgment  mAj  claim  every  benefit  which  the 
judgment  creditor  could  have  claimed  had  he 
been  the  purchaser,  and,  notwithstanding  the 
the  reversal  of  the  iiidgment,  is  entitled  to  the 
iand  purchased  while  ttie  judjrment  was  in  ex-, 
tstence,  but  not  to  the  benefit  of  a  collateral 
fact  settled  by  a  verdict  set  aside  as  illegally 
rendered.    Ibid. 

'  159.  Where  a  plea  was  iaterposed  setting 
forth  a  former  recovery  for  the  same  cause  of 
action  in  the  state  of  Vermont,  and  a  satisfac* 
tion  of  the  judgment  there  by  appraisement  of 
lands  upon  execution  issued  upon  such  judg- 
ment; it  wat  held,  that  such  satisfaction 
l>eing  by  a  course  of  proceeding  unknown  at 
common  law,  the  defendant  was  bound,  if  the 
proceeding  was  authorised  by  the  statute  law 
of  the  state  of  Vermont,  to  set  forth  the  statute, 
0O  that  the  Court  might  see  that  the  proceed^ 
ings  had  been  conformable  thereto ;  and  that  a 
g^eneral  avennentthat  the  proceedings  were  ao- 
eordioff  to  the  laws  of  tne  state  of  Vermont, 
^nd  fully  authorized  thereby,  was  not  sufficient, 
^o/iaes  V.  Boughton,  10  Wend.  75. 

160.  The  Court  of  Errors  cannot  take  Judicial 


cojrnisanco  of  any  of  the  laws  of  the  other 
states  of  the  union  at  variance  with  the  com* 
mon  law.     Ibid. 

161.  B  ecema,  however,  that  upon  a  common 
law  question,  the  legal  presumption  is,  that  the 
common  law  of  a  sister  state  is  similar  to  that 
of  our  own.    Ibid. 

163.  Demands  cannot  be  split  up,  and  several 
suits  brought  upon  them ;  a  recovery  in  one  of 
such  suits,  is  a  bar  to  a  recovery  in  another. 
Colvin  7.  Corwin,  15  Wend.  557. 

(c)  Nttl  tiel  corporation, 

163.  A  plea  of  nul  tiel  corporation  is  bad 
upon  special  demurrer,  as  amounting  to  the 

general  issue;  for  whatever  the  plaintiff  is 
ound,  in  the  first  instance,  to  prove,  in  order 
to  support  his  cause  of  action,  cannot  be  spe- 
cially pleaded  by  the  defendant.  And  this  prin- 
ciple applies  as  well  to  foreign  corporations  as 
to  our  own.  '  Farmers*  and  Mechanic^  Bank  v. 
Bayner,  2  Hall,  195. 

164.  The  plea  of  ntti  tiel  corporation  is  bad 
on  special  demurrer.  Wood  v.  Jefferum  County 
Bank,  9  Cow.  194. 

(d)  Flene  administravit, 

*165.  Where  the  defendants,  being  executors, 
pleaded  the  general  issue,  with  an  outstanding 
judgment,  and  plene  administravit  praster  f  and 
ruled  the  plaintiff  to  reply  to  the  last  plea, 
which  be  omitted  ;  held,  that  the  only  effect  of 
the  default  would  be  judgment  for  the  defend- 
ant, with  the  costs  on  that  breach  of  the  defence 
founded  on  the  special  plea ;  but  the  plaintiff 
might  still  go  to  trial  on  the  issue;  and  if  he 
succeeded,  take  his  judgment  quando  aedderint  { 
and  the  judgment  coula  not  be  perfected  for  the 
defendant  till  that  issue  was  disposed  of. 
Ibrd  V.  Crane,  6  Cow.  71. 

166.  An  averment  of  ihe  value  of  goods  in  a 
plea  of  plene  administravit  prater  is  not  material 
and  traversable.  Burr  v.  Baldwin,  2  W^end.  580. 

167.  The  plaintiff  in  error,  being  sued,  in 
the  Marine  Cfourt,  as  administratrix  of  her  hus- 
band, on  a  promissory  note  made  by  him, 
pleaded  non  assumpsit  and  plene  administravit. 
To  support  the  last  plea,  she  called  her  son  as 
a  witAess,  and  offered  to  prove  by  him  the  pay- 
ment of  certain  debts  of  the  intestate  by  her,  m 
the  due  course  of  administration ;  and  by  an- 
other witness  that  the  estate  had  been  over- 
valued.    Fultee  V.  Bayner,  2  Hall,  376. 

168.  The  defendant  in  error  contended  that 
the  administratrix  must  first  produce  the  inven* 
tory  of  the  estate^  before  she  could  offer  such 
evidence;  and  the  Court  below  rejected  the 
testimony  as  incompetent.  Held,  that  the  bur- 
den of  the  issue  was  on  the  plaintiff  in  the 
original  suit,  who  should  have  produced  a  cony 
of  the  inventory  from  the  public  records,  if  he 
wished  by  it  to  charge  the  administratrix  with 
assets,  ffetd,  also,  that  although  no  person  can 
be  a  witness  to  increase  a  fund  in  which  he  is 
interested,  yet  that  the  son  of  the  administratrix 
was  competent  to  answer  the  questions  propos- 
ed to  be  put  to  him.    Ibid, 

Vin.  BepKcation, 

169.  The  omission  to  conclude  the  replU 
cation  to  a  plea  of  nul  tiel  lecord,  without  hoc 
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penaius^  &e.,  is  a  fcrmal  defect,  and,  as  such,  a 
ground  for  special  demurrer,  which,  if  served 
within  twenty  days  after  receipt  of  the  replica* 
tioD,  (or  forty  days,  if  the  replication  be  served 
on  the  agent,)  will  prevent  an  inquest,  or  be  ^ood 
cause  for  setting  it  aside,  whether  taken  before 
or  afVer  the  service  of  the  demurrer.  Uawky  v.' 
Banehet,  1  Cow.  152. 

170.  If  it  is  plain  from  the  nature  of  the 
pleadings  which  plee  the  replication  is  in- 
tended to  answer,  this  is  certain  enough,  without 
expressly  pointing  out  the  plea  intended  by  its 
numerical  order,  or  in  any  other  Way.  Carey  v. 
Baneket,  1  Cow.  154i 

171.  A  replication  which  supports  and  for- 
tifies a  declaration  is  not  a  departure.  JVymon 
▼.  Miiehell,  I  Cow.  316. 

173.  To  a  declaration  on  promises  of  indem- 
nity, the  defendant  pleadea  a  former  recovery 
on  the  same  promises ;  the  plaintiff  replied  that 
thjs  recovery  was  on  other  and  different  pro- 
mises; and  prayed  judgment  because  the  de- 
fendant had  not  answered  the  promises  thus 
newly  assigned;  th«  defendant  rejoined  nan 
asaumpsil  to  the  promises  so  newly  assigned, 
and  on  the  trial  no  record  of  the  former  recovery 
was  produced,  and  objectic^  was  ttfken  that  the 
onuM  was  on  the  plaintiff  to  avoid  the  plea  by 
sustaining  the  replication;  on  verdict  at  the 
circuit  for  the  plaintiff,  subject  to  the  opinion  of 
the  Supreme  Court  on  this  amonff  other  points, 
that  Court  being  w;ith  the  plaintiff  on  the  other 
points ;  heU  that  the  issue  on  this  plea  was 
informal,  but  amendable  after  verdict ;  that  the 
replication  admitted  the  former  recovery ;  that 
the  onus  of  proving  that  the  former  and  present 
cause  of  action  were  not  the  same  was  on  the 
plaintiff,  and  that  unless  the  defendant  would 
relinquish  his  plea,  there  should  be  a  new  trial  to 
enable  the  plaintiff  to  give  the  requi^te  proof. 
Bale  V.  Jndrus,  6  Cow.  325. 

173.  Held,  also,  that  the  proper  replication 
would  be,  that  the  former  and  present  cause  of 
action  are  not  the  same,  and  a  direct  issue  to  the 
country.    Ibid, 

174.  To  a  plea  of  non  oMaumpait  infra  tex 
annoB,  the  plaintiffs  replied  that  within  six  years 
after  the  cause  of  action  accrued,  to  wit,  July 
6th,  1826,  they  sued  out  process,  &c.,  and  that 
the  defendant  promised  within  six  years  next 
before  that  day.  Rejoinder,  that  the  plaintiffs 
did  not,  within  six  years  next  after  the  cause  of 
action  accrued,  sue  out  the  process,  ^.,  and 
that  the  defendant  did  not  promise  within  six 
years  next  before  the  issuing  of  the  process. 
Held,  on  demurrer,  that  the  replication  was  bad 
in  substance,  in  not  denying  the  material  fact 
that  the  process  issued  at  the  time  stated ;  but 
tendering  an  immaterial  issue  as  to  the  time  of 
issuing  the  process.  Held,  also^  that  the  re- 
joinder was  bad,  as  being  inconsistent.  A 
pleading  bad  in  part  is  insumcient  for  the  whole. 
Saiterlee  v.  Sterling,  8  Cow.  233^ 

175.  The  req^sitesto  give  the  Jefferson  Coun- 
ty Bank  existence  as  a  corporation,  according  to 
the  statute,  fsess.  39,  ch.  231.)  pleaded  and  set 
forth  particularly  in  repl^  to  a  plea  of  nultiel  cor- 
poration, put  in  at  the  suit  of  the  bank,  and  issues 
taken  upon  those  several  requisites  in  a  rejoinder. 
Wood  y.Jefferaon  Qniniy  Bank,  9  Cpw.  194. 


176.  Though  a  party,  in  pleading  nattert 
which  constitute  his  right,  (e.  g,  the  organiia- 
ticn  of  a  bank  under  its  charter,)  set  forth  moit 
matters  than  are  necessarv,  upon  whirb,  with 
those  that  are  necessary,  issue  is  joined;  yet 
he  need  prove  those  matters  alooe  which  an 
necessary.    Jind, 

177.  'llius,  when  a  bank,  having  smd  on  t 
note,  replied  to  a  plea  of  nul  tiel  ccrpontioD, 
(instead  of  demurring  as  it  might,)  setUag  forth 
all  the  steps  made  necessary  by  the  act  (sess. 
39,  ch.  S3 1 .)  to  give  il  existence  as  a  eorporatioD, 
with  several  others;  upon  all  which  maiien 
issue  was  joined  ;  yet  Md,  that  at  the  trial  it 
need  prove  no  more  tbai»  would  be  necessaij 
upon  the  general  issue.    Ibid. 

178.  Where  an  executor  pleads  an  outstaDditr 
Judgment  and  no  assets  prmier,  a  replicaticn  of 
fraud  and  covin  generallv,  without  showinfreoeli 
fraud  specially,  is  good.  Sherwood  v.  Mtmm, 
1  Wend.  443. 

179.  An  averment  in  a  plea  of  arcrptaveeby 
the  plaintiff  of  money  paid  into  Court  bj  a 
sheriff,  on  the  return  of  an  execution,  ii  ma- 
terial and  traversable.  Dyetri  v.  Crane,  I  WnJ. 
534. 

180.  Double  replicaiions  or  rejoinders caonet 
be  interposed  but  by  ]eav«  of  the  Coortf  ob- 
tained on  special  application:  A'met  v.  Wtd^  4 
Wend.  211.  . 

1 81 .  If  the  promise  to  pay  a  debt  barred  by  an 
iwolvtnt  diseaarge  be  eondilional,  it  mast  be  al- 
leged as  a  tondittonal  and  not  as  an  abaohtte  prts 
mise  in  the  replieationy  or  the  plaintiff  casaot 
recover.     Wait  v.  Jfcma,  6  Wend.  394. 

182.  To  a  plea  of  dixbarge  under  the  aft  to 
abolish  imprisonment  'for  debt  in  certain  eas^i 
a  replication  that  the  moneys  claimed  were  act 
due  or  contracted  for  ^prevtoua  to  the  day  of 
making  the  assignment,  and  that  the  debts  ven 
contracted  afier  that  day,  is  good.  Baur. 
Brigga,  7  Wend.  70. 

183.  A  plea  that  the  promise  dectarpd  on  ^ 
made  by  the  defendant  and  a  third  person,  and 
that  a  release  was  executed  to  such  third  p^soa, 
a  replication  denying  both  the  joird  vro^ 
and  the  release  is  bau  for  duplicity.  7^^^* 
Quwell,  8  Wend.  129. 

184.  Where  a  replication  admits  a  bar  set  op 
in  a  plea,  and  avoids  it  by  new  matter,  a  traverse 
is  not  necessary.  Lofse  v.  Humphrey 1 9  ^exA» 
204. 

185.  Moneys  arising  from  the  sale  of  real  pn^ 
perty  in  Connecticut,  on  an  order  of  a  Court  of 
rrobate  there,  are  not  as^ts  in  the  hands  of  tbe 
executor  here,  and  cannot  be  so  averred  io  » 
replication  to  a  plea  of  plene  adminidrani, 
Feck  V.  Mead,  2  Wend.  470. 

186.  A  replication  to  a  plea  of  fion  assumpfu 
infra,  &e:,  that  wiUiin  six  years  berore  the  c^ 
mencement  of  the  suit  the  defendant  promisfdi 


&c.,  stating  the  day  on  which  the  capias  la 
without  showing  its  return,  or  connecting  it  with 
subsequent  process,  is  good ;  such  allegaiion  of 
the  issuing  of  the  capias  being  mere  surplusage. 
Livingnton  v.  (hfmnder,  9  Wend.  306. 

Ifi7.  A  replication  to  a  plea  of  nan  auvapd, 
infra,  ^«,  tiiat  a  capias  was  issued  to  tare  wt 
statute,  must  set  forth  the  return,  and  by  n^g^i^ 
continuances  connect  the  first  with  the  sahie- 
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qnent  process  on  which  the  defendant  is  arrested ; 
where  the  plaintiff  relies  on  a  new  promise,  the 
time  of  the  coinmencement  of  the  suit  is  matter 
of  evidence,  and  need  not  be  pleaded.    Ilnd. 

188.  A  replication  containing  no  new  matter, 
«nd  bar^y  denying  the  facts  alleged  in  the  plea, 
conoludinflp  with  an  averment,  is  bad ;  bat  such 
defectcan  be  taken  advantage  of  only  by  a  special 
demurrer.  Morris  v.  Wadaworth^  1 1  Wencf.  100. 

169.  A  plaintiff  cannot  reply  doubly  to  a 
defendant's  plea,  without  the  leave  of  the  Coutt, 
although  he  reply  several  matters  in  answer  to 
the  plea  as  applicable  to  distinct  and  separate 
eounta  of  the  declaration.  Prisbie  v.  Rilty^  12 
Wend.  240. 

190.  The  general  replication  de  injuria^  &o., 
is  bad  where  the^efendant  justifies  or  insists  on 
a  right  as  justification,  and  is  good  only  when 
he  pleads  matter  of  excuse;  in  such  a  case,  the 
plaintiff  is  bound  to  traverse  the  right.  Ciibum 
V.  Hopkint^  4  Wend.  677. 

191.  Alleging  the  accidental  loss  of  the  pro- 
cess under  whic^  the  party  justifies  does  not 
torn  the  defence  into  matter  of  excuse  instead 
of  justification.    Ibid. 

193.  Where  a  replication  contains  two  distinct 
matters  in  avoidance  of  the  plea,  either  of  which 
is  a  good  and  perfect  answer,  the  defendant  is 
not  lx)und  to  demur  for  duplicity,  or  to  answer  to 
both  matters,  but  may  take  issue  upon  either  of 
the  matters  set  up  in  avoidance.  Gould  y.  Rav, 
13  Wend.  633. 

193.  If,  however,  such  issue  be  found  for  the 
defendant,  and  the  other  matter  set  forth  in  the 
TeplieatioQ  which  remained  unanswered,  and  was 
of  course  admitted,  be  decisive  of  the  merits  of 
the  case, -the  plaintiff  will  be  entitled  to  judg- 
ment ntm  abatante  veredido*     Ibid^ 

194.  Where  a  defendant  pleads  that  the  cause 
of  action  did  not  accrue  within  six  years  before 
the  commencement  of  the  snit,  it  is  better  to 
take  issue  upon  the  plea  thaii  to  reply  the  suina 
out  of  process-  and  contin nances  thereof,  &c.  If, 
liowever,  the  defendant,  instead  of  pleading  that 
the  canse  of  action  did  not  accrue  within  six 
years  before  the  commencement  of  the  suit, 
pleads  that  it  did  not  ae^srue  within  six  years 
ijefore  the  exhibiting  of  the  plaintiff's  bill,  and 
the  bill  or  declaration  was  not  in  fact  filed  until 
more  than  six  years  after  the  accruing  of  the 
cause  of  action,  then  the  plaintiff  is  bound  to  reply 
specially  the  suing  out  of  the  first  process  witnin 
the  six  years,  and  by  proper  continuances  connect 
it  with  the  process  on  which  the  defendant  was 
arrested.  Orange  County  Bank  v.  Haighiy  14 
Wend.  83. 

195.  An  agreement  not  to  plead  the  statute, 
«/  aeems^  may  be  replied  in  answer  to  a  plea  of 
the  statute  of  limitations,  where  such  agreement 
is  made  previously  to  the  attaching  of  the  sta- 
tute.    Gay  lord  v.  Fan  Loan^  15  Wend.  308. 

196.  A  replication  is  not  subject  to  the  charge 
of  duplicity,  unless  it  sets  up  two  or  more  an- 
swers to  the  matter  relied  on  as  a  defence  in  the 
pled ;  if  it  contain  no  more  facts  than  are  neces- 
sary to  he  stated  to  establish  the  point  set  up  by 
ipvay  of  answer  to  the  plea,  it  is  nnobjectionable. 
Ibid. 

197.  Surplusage  in  general  will  not  vitiate  a 
pleading.    Ibid, 


198.  To  an  action  of  debt,  on  judgment,- the 
defendant  pleaded  a  discharge  under  the  act  to 
abolish  imprisonment  for  debt.  The  plaintiffs 
replied  that  on  the  day  appointed  for  the  ap^ 
pearance  of  the  creditor  to  show  cause  against 
the  discharge,  a  certain  creditor  appeared  to  op- 
pose the  application,  when  the  aefendant,  to 
induce  said  creditor  to  withdraw  his  opposition, 
secured  to  him  the  payment  of  one-half  of  his 
debt,  whereby  the  plaintiffs  withdrew  their  op- 
position, and  the  defendant  obtained  his  dis- 
charge. Issue  was  taken  on  the -replication,  and 
a  veraict  found  for  the  plaintiflf^  The  defend- 
ant then  moved  in  <*  an  arrest  of  judgment,^'  or 
for  some  order  directing  an  entry  on  the  record 
qualifying  the  judgment,  so  that  no  execution 
should  issue  a^inst  his  person..  Held^  that 
the  facts  stated  in  the  replication  (though  found 
to  be  true)  were  not  so  pleaded  as  to  avoid  the 
discharge ;  and  that  the  judgment,  although  it 
could  not  be  arrested,  must  be  so  modified  as  to 
prevent  the  execution  from  issuing  against  tlTe 
defendant's  person.  Phanix  and  krhitney  v. 
Slagg,  1  Hall,  635. 

199.  In  an  action  upon  a  guarantee  where  the 
defendant,  relying  upon  the  statute  of  frauds, 
pleads  that  **  the  promise  mentioned  in  the  de^ 
claration  is  a  special  promise  to  answer  for  the 
debt  of  a  third  person ;  and  that  no  note  or  me- 
morandum in  writing,  showing  the  considera- 
tion  of  such  promise,  was  ever  signed  by  him  ;'* 
the  plaintiff,  if  the  consideration  of  the  guarantee 
was  the  sale  of  goods  to  a  third  person,  made  at 
the  same  time  with  the  guarantee,  must  set  forth 
by  bis  replication  what  he  would  be  bound  to 
show  in  evidence  if  the  statute  were  not  pleaded. 
It  must  appear  by  the  replication  that  the  sale 
of  the  gooas  and  the  making  of  the  guarantee 
were  simultaneous  acts,  constituting  parts  of 
one  and  the  same  agreement.  Whcdioright  v. 
More,  1  Itall,  648. 

200.  The  third  and  fourth  counts  of  the  plaln- 
tiff^s  declaration  set  forth  that  one  S.  made  cer- 
tain promissory  notes  to  the  plaintiff,  the  pay- 
ment of  which  the  defendant  guarantied  **  in. 
consideration  of  value  received  by  S.  and  the 
defendant.*'  The  defendant  having  pleaded  the 
sutute,  the  plaintiff  replied,  setting  forth  a 
written  promise  of  the  defendant  containing 
copies  or  the  notes,  which  ^ere  expressed  to  be 
*'for  value  recerred.''  The  guarantee  also  set  forth, 
**  that  in  punuanoe  of  the  understanding"  between 
the  pbdntiff  and  8.,  the  defendant  stipulated  to  pay 
the  notes  if  3.  did  not  Held,  that  the  replication  did 
not  support  the  averments  in  the  declaration ;  the 
contract  there  set  forth  not  appearing  with  sufficient 
cert|dnty  to  rest  on  the  same  constdenUion.    Ibid* 

IX.  Rfjoinder. 
200*.  It  is  not  allowed  to  a  plaintiff  to  turrejoin 
doubly  to  the  rejoinder  of  the  defendant    Oakuy  v. 
Romeyn,  6  Wend.  521. 

201.  Where,  to  a  plea  of  the  statute  of  limitations, 
the  plaintiff  replies  the  suing  out  of  process,  and* a 
promiM  within  six  years  previous  to  such  process,  a 
rejoinder  denying  both  the  suing  out  of  process  and 
the  promise  alleged  in  the  replication  \b  bod  for  du' 
pUcity.     Tuille  v.  Smifhr  10  Wend.  386. 

202.  Where  several  fiicts  constituting  one 
point  of  claim  or  defence  are  pleaded  by  a  party, 

Ihis   adversary  is  not  at  tiberty  to  traverw  each 
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fact,  bnt  must  confine  himself  to  the  denial  of 
one  of  the  facts  alleged,  if  such  denial,  verified 
by  proof,  will  bar  the  claim  or  defeat  the  defence. 
Ibid. 

d03.  First  count  of  narr,  on  bond  from  jailer 
and  his  sureties,  defendants,  to  the  sheriff,  plain- 
tiff, stating  condition,  that  if  the  former  exe- 
cuted his  trust,  and  would  not  suffer  any  prison^ 
ers  to  escape,  then,  4(c.,  Averring  that  O.  S.  T. 
was  committed  to  jail  on  a  £a<  mt.,  on  the  suit  of 
O.  H.,  and  jailer  negli^ntly  suffered  him  to  es- 
cape, whereby  the  piamtiff  sustained  damages 
to  $5000.  Second  count  the  same;  averring, 
also,  a  suit  against  the  sheriff  for  the  escape, 
and  judgment  against  htm;  and  notice  to  the 
defendants  of  the  pendeAcy  of  that  suit,  where- 
b/\he  plaintiff  h'aa  sustained  damages  to  $6000. 
Pleas  to  first  count,  1.  That  jailer  did  not  per- 
mit O.  S.  T.  to  escape.  2.  That  O.  S.  T.  was 
not  committed,  and  issue  to  the  country  on  both 
pleas.  3.  That  O.  H.,  plaintiff  in  the  ea.  ao., 
permitted  O.  S.  T.  to  escape,  concluding  with 
a  verification.  4..  That  O.  H.  did  not  sue  the 
sheriff  within  one  vear  after  escape ;  and  that 
the  sheriff  sustained  no  damage  from  the  escape 
within  the  year,  concluding  with  a  verification. 
Pleas  to  the  second  count,  1.  No  escape,  and 
that  defendants  had  no  notice  of  suit  pendinjg^, 
concluding  with  a  verification.  2.  Hio  commit- 
ment, and  no  notice  of  suit  pending,  with  the 
like  conclusion.  3.  That  O.  H.  permitted  the 
escape,  and  no  notice  of  suit  pending,  with  the 
like  conclusion.  4.  That  O.  H*  did  not  sue 
sheriff  in  one  year  from  time  of  escape,  no  no* 
tice  of  suit  pending  ;  and  that  sheriff  neglected 
to  avail  himself  of  statute  of  limitations,  with 
the  like  conclusion.  Reptioations  to  the  third 
plea  to  first  count,  and  issue  ta  the  country. 
To  fourth  plea  to  first  count,  judgment  against 
the  sheriff  for  the -escape,  and  notice  to  the  de- 
fendants of  the  suit  pending,  concluding  with  a 
verification..  To  third  plea  to  secopd  count,  and 
issue  to  the  country.  Kejoinder  to  replication  to 
fourth  plea  to  first  count,  denying  notice  of  suit 
pending,  and  averringr  that  it  was  defended  with- 
out defendant's  knowledge ;  that  sheriff  neglect- 
ed to  avail  himself  of  statute  of  limitations.  On 
special  demurrers  to  the  first,  second,  and  fourth  i 
pleas  to  the  second  count,  and  to  the  rejoinder  to 
the  replication  to  the  Ifburth  plea  to  the  first 
count ;  heldy  that  the  rejoinder  was  not  double 
within  the  rule  which  denies  the  right  to  include 
two  distinct  and  independent  matters,  requiring 
two  separate  answers,  in  the  same  pleading;  that 
the  several  facts  contained  in  it  were  connected 
and  dependent,  all  tending  to  the  point  of  de- 
fence sought  to  be  introduced,  viz.  that  judg- 
ment against  the  plaintiff  was  recovered  through 
his  default,  in  not  availing  himself  of  the  sta- 
tute of  limitations.  (1  R.  L.  4^,  sec.  26.) 
WClurt  V.  Erwin^  3  Cow,  313. 

204.  Htid^  also,  that  the  rejoinder  properly 
concluded  with  a  verification ;  inasmuch  as  it 
introduced  new  matter,  viz.  the  neglect  of  the 
plaintiff  in  not  setting  up  a  proper  defence  to 
the  action  for  the  escape,  which  matter  was  not 
set  up  in  the  plea.    Ibid, 

205.  But,  ktld,  also,  that  the  plea,  being  pro- 
perl]r  one  of  non  indemnifieoius^  was  bad,  ae  be- 
ing inapplicable  to  the  condition  of  the  bond, 


and  the  breach  assigned ;  also,  thai  the  sutta 
of  substance  set  up  in  the  rejoinder,  yix.  wsbi 
of  notice,  neglect,  ^cc,  were  not  barerea  irhei 
taken  in  connexion  with  the  plea  which  it  fol- 
lowed.   Ibid, 

206.  Held^  also,  that  the  fourth  plea  to  tbe 
second  count  was  bad  for  the  same  reasoss,  sad 
that  the  first  and  second  pleas  to  the  wIdoqA 
count  were  defective  in  form,  inasmoch  as  tbey 
Were  a  mere  denial  of  the  substance  of  the  d^ 
claration,  and  should,  therefore,  have  eonclodfid 
to  the  country.    Ibid. 

207.  The  plea  of  turn  dsmmfitatm  is  applica> 
ble  to  an  action  on  a  bond  to  save  harmleea  ud 
indemnify  the  obligee,  but  to  an  action  oo  u 
other  bond.    Ibid, 

208.  A  plea,  duL  which  introduces  seTOtl 
facts,  all  of  which  are  necessary  to  constitatc 
but  one  point  of  defence,  is -not  bad  for  doplicitT. 
Ibid. 

209.  A  plea,  &c.  which  introduces  new  nal' 
ter,  should  conclude  with  a  venficaiioo;  Vnt 
where  it  denies  the  whole  substance  of  tlie 
plaintiff^s  declaration,  it  should  conclude  to  tk 
country.    Ibid. 

X*-  Demurrer, 

210.  Where  there  are  two  counts  in  a  dceh* 
tton  on  the  same  instrument,  and  there  is  m 
plea  to  the  second  count,  but  the  plea  to  tbe  Eat 
count  contains  an  averment  that  the  iDStnuDeBt 
set  forth  in  that  count  is  the  same  identieal  '» 
strument  set  forth  in  the  second  count*  it  caaaot 
be  objected  upon  general  demurrer  that  then  is 
a  <lefence  to  only  one  of  the  causes  of  aetios 
set  forth  in  the  declaration.  Cast  v»  Bo«j^ 
li  Wend.  108. 

211.  On  demurreTt  the  one  who  coihmits  ik 
first  fault  in  pleading  shall  have  judgsnt 
against  him.     tryman  v.  H&tehd!,  1  Cow.  31& 

212.  Where  there  are  sfev^al  pleas,  sotneof 
which  are  carried  ,to  an  issue  of  law,  aod  soim 
to  an  issue  of  fact,  the  plaintiff  may  first  argee 
the  demurrer,  or  try  the  issue  of  fact,  at  hise^ 
tion.     Shaw  v.  Rttymond^  2  Cow.  512. 

213.  Though  a.  demurrer  must  be  signed  bj 
.counsel,  yet  if  it  is  not  so  signed,  and  the  oppo- 
site attorney,  on  its  being  served,  8i|p  an  sd* 
mission  that  he  has  been  served  with  a  de 
murrer,  &c.^  this  is  a  waiver  of  the  defect,  and 
he  cannot  treat  it  as  a  nullity,  t^fiofiyiwwti  ^ 
Cow.  678. 

214.  On  demurrer,  the  party  who  committtbe 
first  substantial  fault  in  pleadinff  shall  ban 
judgment  against  him.  GHnoola  y.  Tit  Si- 
tiofud  Insurance  Company^  3  Cow.  96. 

215.  A  plea  which  is  bad  in  sqtMStasce  is  act 
aided  by  a  replication.    Ibid. 

216.  Matter  which  comes  more  properly  ffos 
the  plaintiff  uped  not  be  stated  in  the  pl^ 
Ibid.  . 

217.  A  survey  is  alwavs  made  at  the  instsiKe 
and  for  the  benefit  of  the  owner  or  master  of 
the  vessel,  and  goes,  of  coursey  into  his  bawi^ 
The  assurers  are  not  parties  to  the  surrej' 
Ibid. 

218.  The  plea  stated  a  survey  made  at  Cadft 
and  the  replication  traversed  that  the  surref 
was  made  at  Cadiz  or  elsewhere;.  heU^  bad  o£ 
special  demurrer.    Ibid* 
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919.  The  iflsne  must  he  as  broad  as  the  tra- 
Terse,  and  a  rejoinder  to  such  a  replication 
would  be  a  departure.    Ibid* 

220.  In  an  action  against  insurers  in  pleading 
a  survey,  an  aTerment  that  the  ship  was,  by  such 
sarroy,  declared  nnseaworthy,  by  reason  of  be- 
ing rotten,  is  sufficient  within  the  rotten  clause; 
but  an  ayerment  that  the  ship  was  found  by  the 
surrey  to  be  in  a  very  bad  and  rotten  condition, 
is  not  good.  It  implies  a  mixed  cause  of  un- 
seaworthiness;  whereas,  to  make  a,  survey  a 
flat  bar  within  the  rotten  clause,  it  should  ap- 
pear plainly  that  the  unseaworthiness  arose  from 
rottenness  solely.    Ibid, 

23 1 .  Where  the  defendant  pleads  two  dis- 
tinct pleas,  neither  of  which  is,  in  itself,  a  de- 
fence, though  both  together  would  be ;  and  to 
the  plaintiff  replies  separately,  and  goes  to  trial ; 
and  the  pleas  are  found  for  the  defendant,  judg- 
ment shall  be  for  hhn ;  for  the  cause  is  wi3i 
him  on  the  whole  record ;  and  the  Court  will 
consider  the  two  pleaa  substantially  one,  though 
in  form  two ;  and  to  avail  himself  of  the  defect, 
the  plaintiff  should  demnr.  Shook  v.  FuUon^  4 
Cow.  434. 

222.  A  plea  in  trespass  quare  ehutumfregit^ 
that  a  third  person  was  seised  in  fee,  and  de- 
mised to  the  defendant  for  years,  without  living 
expr^  colour,  amounts  to  the  general  issue  ;^ 
and  is*  bad  on  special  demurrer.  Cblkii  v.  FUnn^ 
5  Cow.  466. 

223.  A  party  demurring  in  good  faith,  this 
being  shown  on  affidavit  with  merits,  may  with- 
draw his  demnrrer,  and  plead  ;  though  the  de- 
marrer  be  ovemiled  as  frivolous.  iSlier  v. 
Neafk,  7  Cow.  101. 

224.  The  motion  for  this  purpose  is  most 
properly  non-enumerated.    Ibid* 

225.  In  slander  for  charging  the  plain tifif 
with  perjury,  the  defendant  pleaded  that  the 
words  were  spoken  in  reference  to  certain  parts 
of  the  plaintiflrs  testimony  on  a  trial,  which  were 
immaterial,  (setting  fortn  particulars,)  and  that 
they  were  so  understood  by  the  hearers*  Re- 
plication de  injuria^  &c.  On  demurrer  to  the 
Teplication ;  heU  that  the  plea  would  have  been 
had  a» amounting  to  the  general  issue,  on  special 
demurrer;  but  uiis  could  not  be  objected  on  an 
issue  in  law  upon  the  leplicatioD.  jiUen  v. 
Crqfooi^  7  CoW.  46. 

226.  A  plea  containing  matter  of  fact  and 
matter  of  record  may  conclude  to  the  country.' 
De  injuria,  &c.  is  a  good  answer  to  matter  of 
excuse  set  up  in  a  plea.    Ibid. 

227.  Thouffh,  on  demuner,  the  party  commit- 
ting the  first  fault  shall  have  judgment  against 
htm,  yet  this  most  be  a  fault  in  substance.  Any 
fault  of  form  cannot  be  noticed  within  the  rule 
beyond  the  immediate  plea  demurred  to.    ifiii. 

228.  A  declaration  by  a  p]untiff,^as  adminis- 
trator, containing  counts  for  goods  sold  and  de- 
livered, and  work  done,  with  the  common'money 
counts,  without  stating  any  indebtedness  to  the 
intestate,  or  referring  to  the  plaintiff  in  his  re- 
presentative eharaeter  in  any  subsequent  part 
of  the  declaration,  except  in  a  profert  of  letters 
of  administration,  is  baa  on  demurrer.  Chrigto- 
pher  V.  Sloekholm^  5  Wend.  36. 

329.  Each  count  should  distinotly  state  the 
indebtedness  of  the  intestate.    Ibid* 
Vol.  III.  69 


230.  In  an  action  by  the  Utica  Insurance 
Company  (incorporated  by  stat.  sess.  39,  ch. 
52.)  against  the  endorser  of  a  promissory  note, 
he  pleaded  that  the  plaintiffs,  contrary  to  the 
statute,  (sess,  36,  ch.  71,  s.  2.)  subscribed  to, 
and  became  members  of  an  association,  insti- 
tution, or  eompaoy,  and  became  proprietors  of  a 
bank  or  fund,  for  the  purpose  of  iasuing  notes, 

I  receiving  deposits,  making  discounts,  and  trans- 
1  acting  all  other  business  which  incorporate 
banks  may  and  do  transact  by  virtue  of  their 
respective  acts  of  incorporation;  that  for  this 
purpose  they  established  an  office  or  banking 
house,  and  issued  notes,  received  deposits,  and 
made  discounts,  as  incorporated  banks  may,&c.; 
and  averred  that  the  note  in  question  was  made 
for  the  purpose  of  bein^,  and  was,  discounted  at 
their  office,  they  knowing  for  what  purpose  it 
was  made.  The  plaintiffs  replied  the  act  con- 
etituting  them  a  corporation,  which  authorized 
them  to  loan  their  surplus  funds ;  and  alleged 
that  they  lent  a  part  of  their  surplus  funds  on 
the  security  of  the  note,  showing  the  particu- 
lars ;  without  this,  that  the  plaintiffs  had  sub- 
scribed and  become  members  of  an  association, 
&c.  (as  in  the  plea,)  for  the  purpose  in  the  plea 
set  forth,  concluding  with  a  verification.  Spe- 
cial demurrer,  assigning  for  cause,  that  the 
plaintiffs  had  avoided,  traversed*  or  denied  that 
they  ille^lly  and  coirapily  established  an  offiqa 
or  banking  boose,  and  issued  notes,  receiwl 
deposits,  and  made  discounts,  as  stated  in  the 
plea.  Hddj  that  the  plaintiffs  were  entitled  to 
judgment  spon  the  demurrer.  Uiica  Inmuranec 
Company  v.  &ott,  8  Cow.  709. 

23 1 .  Oa  demnner,  Judgnoent  should  be  against 
the  party  who  commits  the  first  fault  in  suh-*> 
stance,'  IPier  Spmotr  and  Chitfen,  Senators.  Ibid*. 

232.  Whes  a  plea  which  has  been  adjudoad 
bad  is  p«t  in«  the  plaintiff  may  demur  speciaiUv 
and  notice  the  cause  for  argument,  claiming  pn- 
ority,  as  ht  the  case  of  a  frivolous  demurrer  or 
bill  of  exceptions.  Harfford  Sf^nk  Y*  fivrrell^  \ 
Wend.87.  i 

233.  The  smlnios  to  make  s  profert  ef  let- 
ters  of  admisistiatioA  is  esly  cause  for  a  specbl 
demurrer.    Miton  v.  JViikm^  \  Wend.  153. 

234.  Tbo  want  of  profort  of  letters  of  adnti- 
nistration  can  be  taken  advastage  oi  only  hy 
special  denaner.*  Ibid* 

233.  Where  a  plea  is  an  answer  to  b«t  a  part 
of  the  declaratioD,  the  plaintiff  must  demur,  and 
doing  so,  he  shall  have  judgment.  Ilieok  y* 
Ofaie$,9  Wend.  419. 

236.  Where  a  plaintiff  seta  op  title  hy  pur^ 
chase  to  personal  property,  claimed  under  a 
dormant  execution,  it  ts.not  ncccasaryfor  him 
to  aver  on  his  replication  the  time  or  place  of 
purchase,  nor  the  time  when  directions  were 
g[iven  to  suspend  proceedings  under  the  execu- 
tion, Ror  that  such  directions  were  given  to  de- 
fraud, nor  is  it  necessary  to  set  forth  the  con- 
sideration paid ;  and  the  omission  in  the  plead- 
ings to  set  f<nth  these  particulars  cannot  be 
taken  advantage  of,  even  by  special  demurrer. 
Ibid* 

237.  Where,  in  a  contract  relative  to  the 
transportaUon  of  merchandise  on  the  can^,  the 
dangers  of  canal  navigation  are  excepted  out  of 
a  warranty  for  delivety  by  a  speeific  time,  a 
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plea  generally  alleging  such  dangers,  without  I  plea  of  the  defendant,  then  the  defeedant  maj 

specify ing  them  as  an  excase  for  nonpcrfonn-  '  ""  *^~  '^^^ — '''^'    ^"*  "'* — ' 

ance,  is    not  aufficient-  on  special  •demurrer. 
Woodworth  ▼.  Jd" Bride,  3  Weiid.  637. ' 

936.  A  demurrer  to  a*  deelshition  containing 
Bereral  counts  -vrill  not  be  sustained  if  either 
count  is  good.     Cothran  ▼.  Seott^  3  Wend.  229. 

336*.  A  defendant  cannot  both  plead  and  de- 
mar  to  the  same  part  of  the  declaration.  Bidteri 
T.  SMfder,  6  Wend.  104. 

239.  Where  a  defendant  pleaded  tuma$9umpmt 
and  three  special  pleas,  ana  the  plaintiff  put  m  a 
general  demurrer;  ii  uhu  held^  that  such  demur- 
rer did  not  apply  to  the  plea  of  the  general  taane, 
the  demuri^r  purporting  to  be  an  answer  in  the 
sereral  pleas  of  the  defendant,  by  him  pleaded 
to  the  first,  second,  and  third  counts  of  the  de- 
claration, and  the  plea  of  the  general  issue  being 
to  the  whole  declaration,  lind  not  specifically  to 
either  count.     Gomez  t.  Qarrj  6  Wend.  683. 

240.  The  rule  that  on  demurrer  judgment 
shall  be  ffiren  against  the  parly  who  commits 
the  first  fault,  applies  only  where  the  previous 
pleading  is  bad  in  substance^  and  not  defective 
merely  m  form.  Tubba  y.  CaaweU^  6  Wend.  129. 

241.  If  a  plea  profess  to  answer  only  a  part 
of  a  count,  and  is  m  truth  but  an  answer  to  part, 
the  plaintiff  may  demur,  and  is  not  bound  to  take 
Judgment  for  the  part  unanswered;  m  A«M,  where, 
m  covenant,  two  breaches  were  assigned,  and 
the  defendant  put  in  a  plea  as  to  the  breach  fiist 
assigned,  without  taking  any  notice  of  the- se- 
cond breach.    Sloeum  ▼.  Demard^  8  Wend.  615. 

242.  So  ahM>,  where  a  plea  professes  to  an*  i 
swer  aU  the  breaches  assigned  in  »  declaration 
where  there  are  two  or  mote,  and  is  in  fact  but 
an  answer  to  one,  theplaintiff  may  demur.  Ibid, 

343.  A  demurrer,  whether  general  or  special, 
must  have  the  signature  of  counsel,  or  the  oppo- 
site party  may  treat  it  as  a  nullity.  Sekuyter  ▼• 
YoUb,  11  Wend.  18fi; 

244.  Where  a  demurrer  to  a  deelaration  is 
oTemiled  by  a  justice,  and  the  defendaatsubse- 

3uently  pleads  the  general  issue,  and  after  yer- 
ict  against  him  appeals  to  the  Common  Pleas, 
that  Court  is  authorised  to  nass  upon  the  valid- 
ity of  the  demurrer,  and,  it  well  taken,  to  give 
judgment  for  the  defendant.  Wiekware  v. 
Brym^  11  Wend.  546. 

246.  On  a  general  demurrer  to  several  pleas, 
if  either  of  the  pleas  is  good,  the  defendant  is 
entitled  to  Judgment.  &iykr  v.  7hute$»  of  Bo- 
aheKUr,  12  Wend.  165. 

246.  In  indebitaiuM  aagumpnt^  it  is  not  a  canse 
of  demurrer  that  the  declaration  states  the  in- 
debtedness of  the  defendant,  and  bis  promise  to 
pay,  in  a  sum  greater  than  what,  from  the  cause 
of  action  set  forth  in  the  declaration,  he  is 
entitled  to  recover.  Wdiie  v.  JBorry,  12  Wend. 
877. 

247.  A  demurrer  book-shbuld  contain  only 
those  pleading  on  which  the  question  of  law 
arises,  or  which  are  necessarily  connected  with 
the  demurrer.  Underwood  v»  Campbell^  13  YIbdiL 
78. 

248.  When  a  defendant  demurs  to  a  replied' 
tion,  and  the  leplieatioa  is  adjudged  good,  he 
is  not  at  liberty  to  object  te  the  dedaration. 
W^heie  in  such  cinse  the  deniiunrer  is  sustained. 


object  to  the  declaration,  but  othenMise  m, 
Dtarbom  y.Keni^  14  Wend.  183. 

249.  So,  where  a  defendant  has  pleeded  the 
general  iaane,  he  cannot,  on  a  demuncr  to  Bob- 
sequent  pieadines,  object  to  the  suifieieDc;  of  the 
declaration.    Ibid, 

260.  Wliere  a  defendant  has  pleaded  the  g^ 
aeial  issue,  he  cannot,  upon  a  demuner  to  the 
replication,  attack  the  declaration.  BuatUx, 
£ifgerM,  15  Weqd.42. 

251.  The  declaration  alleged  that  it  vm 
agreed  between  the  plaintiff  awi  the  defcDdaots, 

1.  That  the  plaintiff  should  subscribe  for  aod 
take  eighty  lots  of  nound  in  a  certain  tract  ia 
the  city  of  New  York,  "  agreeably  io  the  cw^ 
Hon»  at  eei  forUi  in  mad  uriicki  tfnitmifim'^ 

2.  That  he  should  pay  over,  at  the  meetiog  of 
the  aaid  subscribers  for  the  division  of  said 
lots,  a  certain  sum  of  monev.  3.  That  the  de- 
fendants should  allow  to  the  plaiatifif,  on  the 
settlement  for  said  lots,  a  certam  sum  as  cco- 
missions,  4^c  It  then  averred  «  perfonsanee 
on  the  part  of  the  plaintiff  in  the  words  of  the 
agreement,  as  set  forth,  and  assigned,  aB  i 
breach,  tlie  nonpayment  of  the  sum  to  be  al- 
lowed as  commissions.  Upon  general  denrornr 
to  this  declaration,  for  the  want  of  a  sufficieBt 
atatement  of  the  cause  of  action ;  ti  icoi  AtH 
to  he  sufficient,  althc^ju^  liable,  pcritaps,  10 
objections  upon  a  special  demuner.  Staiki, 
T^iMwall  andPriu,  2  Hall,  469. 

252*  A  defect  of  duplicity  in  pleading  ea- 
not  be  taken  advantage  of  by  general  demonOi 
but  it  must  be  specially  pointed  out;  and  upa 
,a  general  demurrer  to  two  or  more  couottfif 
one  be  good,  there  will  be  judgmeat  for  the 
plaintiff,     ^olff  V.  Xti^ster.  X  H  A,  146. 

263.  The  first  count  01   Uie  dedsiatioQ  set 

forth  Chat  the  defendant  (an  auctioneer)  recdv- 

ed  certain  gooda  of  the  plaintiff,  to  be  sold  ibr 

him  under  ad  agreement  not  to  part  with  ff 

dispose  of  them  below  %  certain  stipulated 

price ;  and,  that,  in  violation  of  this  agreemeot, 

he  had  sold  the  goods  for  a  sum  below  th«t  to 

which  he  was  leatrieted,  and  had  not  accouoted 

for  the  proceeds.    The  second  couat  alleged 

thai  the  defendant  received  the  plaintiff's  goodi 

for  sale,  and  agreed  to  render,  as  the  arooent 

brousht  by  said  goods,  the  full  sum  of  1500. 

The  oreacli  assigned  was,  that  the  defe&daot 

had  not  rendered  a  just  account  of  the  goods, 

nor  paid  the  full  sum  of  $500.     Upon  a  geaenl 

demurrer  to  these  two  counts,  the  first  tcaty^ 

to  be  ^ood  in  substance,  although  defectiva  for 

duplicity  in  assigiiing  the  breach ;  but  the  second 

UHU  held  to  be  bad  on  the  face  of  it,  for  thewaot 

of  a|i  averment  of  the  sale  of  the  goods.   ^^ 

254.  A  rejoinder  averring  that  the  defeadaati 

has  assets,  but  not  more  than  sufficient  topaj 

and  satisfy  a  judgment  of  upwards  of  $1^ 

is  not  a  departure  in  pleading  frjom  a  plea  ci 

pkfte  admtnuhavit  prmter^  averring  the  focdi 

tmadministered  to  be  of  the  value  of  0^  $!• 

SoAdUvOndemuiMr.  Bwry.Ealdmu^^yiti^ 

560. 

XI.  Bepioaitr. " 

295.  Artpkadtr  will  be  awarded  when, is 


ttnd  the  plaintiff  turns  round  and  attaolcs  tbe]  pleading  an  hmoh^tiU  dimkargtf  the  ddeadai* 
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omits  to  aver  thai  he  was  an  inhabitani  or  im- 
j:ruoned  ia  the  county  where  his  discharge  was 
gianted.'    Otis  r.  Hiteheoek^  6  Wend.  433. 

XII.  JudgmifU* 

'  356.  In  pleading,  a  l>aTty  should  show  in 
what  Court  it  was  obtained;  and  cannot  say 
generally,  it  was  a  Court  having  competent  )u- 
lisdiction :  and  in  declaring  on  a  promise  to 
indemnify  against  a  reeofery  of  moneys,  it  is  not 
svificient  to  aver  generally  that  the  plainUff  was 
compelled  to  pay.  Packard  ▼.  Hill^  7  Cow.  434. 
367.  But  &ld,  that  the  nleading  in  both  in^ 
atanoes  is  good  on  general  aemurrer,  the  defects 
being  formal.    Ibid, 

XnU  FUadmgt  in'Ostunqmtt  (a)  DtclaraiUm. 

358.  On  a  sale,  with  warranty  of  the  article 
•old,  upon  a  credit^  after  the  credit  has  expired, 
the  goods  betnflr  d^ivered,  and  the  contract 
thereby  executed,  the  vendor  may,  in  a  suit  for 
the  price,  declare  in  general  indebitaUu  aa^ 
mimptit  for  goods  sold.  Btynslda  t.  Cleveland^ 
4  Cow.  283. 

359.  In  an  action  by  the  assignee  of  kn  order 
or  draft  not  nefi|ottable,  in  the  name  of  the  as- 
signee against  Sie  acceptor,  on  an  express  pro- 
mise by  the  latter  to  pay,  it  is  proper  to  set 
Ibrth  aU  the  cireumstances  which  go  to  form 
the  consideration  of  the  order.  De  Forest  y. 
Frar^^  6  Cow.  151. 

360.  Where  snch  an  order  is  payable  to  two 
petrsons,  for  a  debt  due  to  them  from  the  drawer, 
one  alone  cannot  assign  the  order;  they  being 
tenants  in  common  of  the  debt  due  on  the  order ; 
and  in  declaring  on  an  assignment  by  one,  it 
most  be  shown  that  he  was  a  partner  with  the 
other,  or  in  some  o^er  way  had  authority  to 
assign,  or  the  declaration  will  be  bad ;  and  this, 
oyen  though  the' draft  be  drawn  payable  to  the 
order  of  etther  of  the  payees.    Ibid, 

861.  An  order  payable  on  the  sale  of  eertaiti 
oarriages  is  not  negotiable  as  an  inland  bill 
of  exchange,  though  it  be  in  terms  made  pay- 
able to  the  order  of  the  payee.    Ibid» 

363.  In  asaumpdi  on  a  promise  to  endorse 
the  note  of  another,  the  declaration  should  ayer 
that  a  note  was  drawn  and  tendered  for  endorse- 
ment.    Gallagher  r,  Brunei,  6  Cow.  346. 

963.  Counts  on  promises  from  an  intestete, 
and  on  a  promise  from  the  adininistrator,  upon 
a  consideration  arising  after  the  intestate's 
death,  caoR<)t  be  joined  in  the  same  deolaration. 
Dsmott  y.  /Ve/tf,  7  Cow.  58. 

364.  Where  a  contract  was  to  pay  different 
onms  for  work  and  labour,  accordingly  as  the 
labourer  should  board  himself  or  be  boarded  by 
his  employers^  and  he  worked  at  the  less  sum, 
being  boarded ;  held^  that  in  declaring  specially 
upon  this  contract,  he  must  state  it  in  the  al'ter- 
natire ;  and  could  not  declare  and  reeoyer  upon 
it  as  a  contract  simply  to  pay  the  lesser  sum. 
Match  y.  Adamt^  8  Cow.  35. 

365.  His  declaration  contained  special  and 
greneral  eounta  in  iutumpnt  f  and  his  proof  was 
offered  and  receiyed  under  the  former,  from 
which  it  yaried  f  but  would  support  the  com- 
mon count;  and  he  was  nonsuited  for  the  rviU 
ance';  held  well,  because  he  did  not  insist  on 
the  common  count  at  the  trial*    Ibid. 


866.  In  nnttfapM/,  where  the  plaintiff  declarer 
in  seyeral  counts,  he  cannot  be  compelled  oa 
the  trial  to  elect  which  count  he  will  proaeed 
upon.    Harris  y»  Durham,  9  Cow.  151. 

367.  Where  the  declaration  contains  counte 
upon  a  special:  contcaet  unexecuted,  which  is 
proyed,  and  an  extension  or  alteration  of  the. 
oontract  is  shown,  the  plaintiff  cannot  reooyer 
at  all,  because  of  yariance.    Ibid, 

368.  Four  counte  were  on  a  special  contract 
to  cany,  and  the  fifth  asalost  the  defendant  as^ 
a  common  carriet.  'Fne  special  -  contract,  to. 
carry  being  proyed,  and  eyideaoe  giyen  to  vary 
the  terms  of  it;  hdd^  the  jury  should  be  charg- 
ed, that  if  they  belieTed  the  parties  had  yarimL 
the  terms  of  it,  they  should  find  for  the  defend* 
ant ;  Ibr  he  would  not  be  liable  as  a  common 
carrier,  but  only  on  the  qieeial  contract.  Ibid* 
.  369.  The  omission  to  assiffu  a  breach. to  ono 
of  seyeial  counte  in  auumpnt  is  aided  by  the 
yerdict,  and  may  be  amemiedi  Wood  y.  TAa 
Jefferwn  County  Bank,  9  Cow.  194. 

370.  In  declaring  on  a  note  as  the  endoraeo 
of  a  firm,  it  is  not  necessary  to  set  forth  tho 
names  of  the  members  of  the  firm.  Coekran  y» 
&otf,  3  Wend.  339.. 

371.  A  declaration  is  bad  for  misjoinder  o£ 
counts,  where,  in  an  action  of  auumjmit  against 
an  administrator,  a  count  of  inaimul  computoMoet 
with  the  defendant  as  administrator,  of  and  oon^ 
cenung  moneys  from  the  defendant,  as  admin* 
istrator,  to  the  plaintiff,  before  that  time  due 
and  owing,  is  joined  to  counte  on  promise* 
made  by  the  intestete.  Btjfnolds  y.  R^noldai  3 
Wend  344. 

373.  In  declaring  on  anumjprit  for  the  breach 
of  a  contract,  it  is  not  neeessar^jr  to  set  forth  tho 
payment  of  a  part  of  the  consideration,  admit- 
ted by  the  contract  to  haye  been  receiyed ;  nxm 
where  the  oontract  is  to  deliyer  on  demand,  io 
it  necessary  to  allege  the  precise  day  of  the  do* 
mand ;  the  day  not  being  material.  J9o»  y.  Dty^ 
3  Wend.  356. 

373.  In  an  action  on  the  ease  for  a  fraudulent 
renreeentetion,  a  count  in. a  declaration  is  good, 
wnich  charges  that  the  defendant  inducM  A., 
by  ktter  addressed  to  him,  to  assist  B.  to  pro- 
cure goods  on  credit,  the  defendant  well  know* 
ing  that  B.  was  not  worthy  of  credit;  that  A. 
did  assist  B:  to  procure  goods  of  the  plaintiff 
on  credit,  and  that  the  plaintiff,  confiding  in  tho 
letter  of  the  defendant,  and  in  the  representa- 
tions of  A.,  made  at  the  instence  of  the  defend* 
ant,  sold  goods  to  B.on  credit;  concluding  with 
an  ayerment  that  the  defendant  fraudulently 
deceiyed  and  caused  the  plaintiff  to  be  deoeived, 
and  that  by  means  of,  Abc.,  the  plaintiff  losthia 
goods  and  the  yalue  thereof.  So  a  count  is 
ffood,  charging  the  defendant  with  iblsely  and 
fraudulently  inducing  another  to  assist  an  in* 
solyent person  in  obteining|[oodson  oredit,^cc« 
Allen  y.AddingUm^  7  Wend  It). 

374.  It  is  a  general  rule  in  pleading  in  a^ 
BumpnU  that  it  must  be  stated  that  the  defend* 
ant  undertook  and  promised,  ^.,  or  something 
eqniyalent  thereto,  or  the  declaration  will  bo 
held  bad,  eyen  after  verdict  and  judgment. 
Candler  y.  Romler,  10  Wend.  487. 

375.  In  declaring  in  astumpeit  on  a  collateral 
,  undeitekingy  the  declaration,  mast  be  speeialt 
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Mtting  forth  the  oontraet;  bat  if  the  undertak- 
ing be  original,  the  plaintiff  may  deelare  gene- 
imUy*    Nwrtkrup  r.Jaekmmj  13  Wend.  85. 

(b)  Pka. 

976.  Whether,  in  a$9ump9iU  a  former  trial  for 
the  aame  oanse  may  be  giyen  in  oTidence  nnder 
the  eeneral  issue  \  Quaere^  Gardner  v.  Buek^ 
hee^  3  Cow.  ISO. 

977.  B  $eemif  that  in  pleading  an  unsealed 
assignment  of  a  chose  in  action,  the  considera- 
tion for  snch  assignment  must  be  set  forth  at 
large.  It  is*  not  sufficient  to  arer,  generaUy, 
that  the  assignment  was  for  a  Talnaole  consi- 
deration paid  by  the  assignee  to  the  assignor. 
J)e  fhrui  ▼.  I^ary^  6  Cow.  151. 

S78.  Mbdo  et  forma  puts  in  issue  matter  of 
substance  only.  Middle  Di$hriei  Bank  y.Dejfo^ 
6  Cow.  739. 

5)79.  A  plea  to  the  common  connts  in  a»- 
suinint/,  that  the  parties  had  accounted  together, 
and  the  defendant  had  given  to  the  plaintiff  the 
defendant's  promissory  note  for  tiie  plaintiff's 
demand,  payable  to  the  plaintiff  or  order,  or  to 
the  plaintiff  or  bearer,  which  he  accepted  on 
account  of  his  demand,  is  bad  in  substance. 
Hughee  T.  Wheeler,  8  Cow.  77. 

sSo.  A  promiss<»y  negotiable  note  is  not  an 
absolute  extinguishment  of  a  simple  eontract 
debt,  but  only  eub  modo^  and  therefore,  cannot 
be  pleaded  in  answer  Co  a  declaration  upon  a 
simple  contract.  It  is  but  evidence  under  the 
general  issue;  which  may  be  answered  by  pro- 
ducing and  cancelling  the  note  on  the  trial. 
lUd* 

981.  Formerly  in  OMinnptt/,  a  defendant  might 
trareraef  not  only  the  contract  itself,  but  the  con- 
sideration, and  the  plaintiff's. performance  of  a 
condition  precedent;  but  now  the  practice  is 
obsolete ;  and  where  the  defence  consists  of  mat- 
ter of  fact,  amountinjip  to  a  denial  of  the  alle- 
gation which  the  plaintiff  must  proTc  in  support 
of  his  declaration,  the  general  issue  most  be 
pleaded,  or  it  will  be  good  cause  of  special  de- 
murrer that  the  plea  amounts  to  the  general 
issue.     Wheeler  ▼.  OiWm,  11  Wend.  654. 

989.  Where  a  defendant  pleads  the  general 
issue,  and  also  a  special  plea,  to  which  Uie 
plaintiff  replies,  and  a  demuner  is  interposed  to 
the  replication,  although  the  plaintiff  miiy  ob- 
ject to  the  plea  if  bad  in  substance,  the  de- 
fendant cannot  overleap  the  general  issue,  and 
object  to  the  declaration ;  he  cannot  plead  and 
demur  to  the  same  count.    IM.  . 

983.  Where  a  party  has  a  rijrht  of  action  on 
a  promissory  note,  on  its  arriving  at  maturity, 
no  subsequent  neglect  or  improper  act  of  his, 
in  relation  to  a  collateral  matter,  will  deprive 
him  of  that  right  Thus  where  the  holder  of  a 
note  accepted  bridge  stock  as  collateral  security 
for  the  debt,  and  agreed  to  dispose  of  it,  and 
apply  the  proceeds  to  the  payment  of  the  note ; 
it  woe  held,  that  the  neglect  of  the  payee  to  dls- 
poae  of  the  stock  until  after  the  bndge  was  oar« 
ried  off  by  a  iloed,. whereby  the  value  of  the 
stock  was  greatljT  lessened,  could  not  be  pleaded 
in  bar  of  an  action  on  the  note.  Thtgard  v. . 
CurtemuB,  15  Wend.  155, 

984.  Mattera  of  defonco  or  of  relief  in  equity 
are  not  in  general  pleadable  at  law.    Ibid^ 


XIV.  Pleading  in  toeenud. 


985.  A  declantion  on  a  policy  of  tnnmiM 
upon  a  vessel  need  not  aver  any  interest  in  the 
assured ;  and  if  interest  be  averred,  this  maj  be 
rejected  as  surplusage.  Buthanam  v.  Ocem  Ai- 
euranee  Company,  6  Cow.  318. 

986.  Where,  in  an  action  on  a  coreaanttthat 
a  farm  contained  eighty  acres,  the  plainti& 
averred  that  it  did  not  contain  more  than  fifty; 
and  the.  defendant  pleaded  that  it  coDUioed 
more  than  fifty,  that  is  to  say,  eigiity  scm; 
and  the  plaintiff  replied  that  it  did  not  eontsio 
eighty  acres,  nor  more  than  fiffy;  hdd,  tint  tbe 
averment  of  eighty  acres  in  the  plea  being  ma- 
terial, though  under  a  videlicet,  the  issne  ms 
upoii  that,  and  not  on  the  fifty  acres.  GUum 
V.  JTFiekar,  7  Cow.  49. 

987.  The  plea  of  mm  ittfregU  tametlMim 
to  a  declaretioain  covenant  is  bad  on  deosrrer, 
aa' being  argumentative,  but  not  void;  aad  if 
issue  be  taken  upon  it  by  the  plaintiff,  ud  i 
trial  had,  the  defect  is  cured  by  the  vndict. 
RooeeveU  v.  The  Heir*  ifFuUon,  7  Cow.  71. 

988.  P.  covenanted  to  pay  on  certain  letters 
patent  being  delivered  to,  and  accepted  by  bio* 
In  an  action  of  covenant,  the  declaraUon  aTe^ 
ring  the  delivery  and  acceptanee ;  kM,  that  tbe 
plea  of  fiofi  infregi)  eonvenlianem  .put  in  iasw 
the  delivery  and  acceptance,  and  that  ib» 
plaintiff  waa  bound  to  prove  them  npoo  tin 
trial. .  Jhid. 

989.  In  covenant,  Uie  single  plea  of  hm  erf 
/odum  admits  the  breaches.  Iflieithr.SUwat, 
7  Cow.  474. 

990.  IiRm  eei  faeium  puts  in  issue  the  execa* 
tion  of  the  deed  only.  Every  material  wif' 
meat,  besides  that  of  ezeci^tioii,  is  admitiad. 
Dale  V.  Bootevek^  9  Cow.  307. 

•991.  And  this,  though  the  plaintiff  etipolata 
that,  under  the  plea,  the  defendant  mavgiveu] 
special  matter  in  evidence,  as  if  pleaded,  i^ 

999.  What  may  be  given  in  evideoee  apon 
nan  eat  faeium.  Per  Smmge,  Ch.  J.,  in  aesigaia^ 
reasons,  and  per  Dayan,  Senator.    IML 

993.  The  declaration  was  on  a  eoveoaiit  Ut 
pay  $4400;  breach  that  the  defendant  had  oot 
paid  $4000 ;  and  per  Fitle^  Senator,  that  is  a 
good  breach...  BncL 

994.  It  merely  limita  the  damages  to  the 
amount  of  the  breach  assigned.    IbA 

99i^.  The  covenant  with  the  |daiatiff  was  to 
pay  the  United  States  #1150,  and-  the  |>Iaintiir 
the  residue  in  notes,  at  six,  twelve,  and  eigbteea 
months ;  breach  that  the  covenantor  had  not 
paid  the  plaintiff,  in  the  manner  meatioaed  is 
said  agreement;  held,  a  good  assigmaest  of 
breach.    Ibid* 

996.  In  an  action  of  covenant,  the  plaintiff » 
bound  to  aver  enough  to  show  that  he  btf 
been  damaged.     GoM  v.  JiUen,  1  Wood.  18i 

997.  In  an  action  on  a  covenant  to  iodeiB- 
nify  and  save  hannless  a  party  from  all  elaioi 
ho^  under  a  bond  for  the  payment  of  moory« 
exeonted  by  him,  the  breach  aseigaed  vaa  that 
he  was  compelled  and  forced  to  fay  the  wai' 
Held,  that  on  apecial  demurrer,  Uie  dedaratioa 
was  bad ;  it  ahould  have  stated  how  and  in 
what  manner  the  obligee  was  compelled  to  ftf 
the  bond.    i'a(/ofi  V,  ibofe,  1  Wend.  907. 


PLEADING. 


469 


^  SrS.  A  deolaration  in  coTenant  must  not  as- 
sign two  breaches  of  the  same  specific  covenant 
iu  the  same  Court.    Ibid, 

399/  in  an  action  of  covenant  a^nst  the  as- 
signee of  a  term,  thouffh  an  eriction  of  three- 
eighths  of  the  estate  has  taken  place,  the  de- 
fendant is  not  entitled  to  ask  for  an  apportion- 
ment of  rent,  under  a  jroneral  plea  denying  his 
holding  as  assignee.  To  entitle  a  defendant,  in 
such  case,  to  ask  for  an  apportionment  on  ac- 
count of  an  eyiction  of  part,  he  must  plead  the 
fasts  specially,  and  not  m  bar  of  the  whole  ac- 
tion.    Lansing  r.Fan  Jiktynt^  S  Wend.  561. 

300.  Though  the  defendant  tenders  an  issue 
on  his  holding  as  assignee,  the  plaintiff  must 
prove  the  arerraent  in  his  declaration,  that  the 
premises  came  to  the  defendant  by  assignment. 

301.  In  an  action  of  covenant,  the  assignment 
of  the  breach  according  to  the  substance,  thougrh 
not  aecording  to  the  letter  of  the  covenant,  is 
good.    Patter  v.  Bacon^  2  Wend.  583. 

303.  Where,  on  the  dissolution  of  a  firm,  one 
of  the  oartners  eovenants  to  pa^  all  the  com- 

Cany  debts,  in  an  action  against  him  for  a 
reach  of  that  covenant  by  his  partner,  who  has 
been  compelled  to  pay  a  debt  of  the  firm,  it  is 
not  necessary  to  aver  notice  to  the,  defendant 
of  the  debt,  nor  of  the  suit,  recoverv,  and  pay- 
menu.    Gou^  V.  Hitman  et  a/.  6  Wend.  499. 

303.  In  an  action  of  covenant^  to  recover  mo- 
ney agreed  to  be  paid  on  the  completion  of  a 
certain  work  by  the  plaintiff,  an  averment  that^ 
the  plaintiff  hady  as  nearly  as  it  uhu  possible^  in 
all  things  well  and  truly  performe<C  and  that 
such  performance  was  aeeepted  by  the  defendant 
as  a  full  ind  perfect  performance  of  the  contract, 
met  by  a  denial  of  the  defendant  as  to  the  accept 
ance,  presents  the  simple  question  whether  or 
not  there  was  an  acceptance;  and  on  failure  to 
establish  the  fact  by  evidence,  the  plaintiff 
mast  be  nonsuited.  Stagg  v.  Munro,  8  Wend. 
399. 

304.  A  declaration,  averring  that  the  plain- 
tiflr  had  performed  as  nearly  as  it  was  possible, 
without  adding  that  what  was  <done  was  ac- 
cepted as  a  full  performance,  would  be  bad. 
Jbid. 

305.  Where  promises  are  mutual  and  inde- 
pendent, one  party  may  maintain  an  action 
against  the  ether  without  averring  or  showing 
performance  on  his  part ;  and  the  defendant  in 
such  case  cannot  plead  the  nonperformance  of 
the  plaintiff  in  bar  of  the  action ;  but  whether 
the  promises  be  independent  or  not,  if  the 
agreeoMniis  wholly  executory,  and  the  promise, 
covenant,  or  performance  on  the  one  part,  is  the 
consideration  for  the  promise,  covenant,  or  per- 
formance OQ  the  other,  a  suit  for  the  recovery 
of  damages  cannot  be  maintained  by  the  party 
who  has  refused  to  fulfil  his  part  of  the  agree- 
ment.   Dey  V.  D0X9  9  Wend.  199. 

306.  A  plea  that  a  covenantee  agreed  to  re- 
lease one  or  several  covenantors  from  the  cove- 
nants in  a  lease,  10  consideration  that  such 
covenantor  would,  at  his  request,  relinquish  to  a 
third  person  his  situation  as  a  partner  in  business 
with  the  other  covenantors,  and  that  they  woold 
receive  such  third  person  as  a  partner,  is  not 
good,  sltboQgh  it  bs  averred  that  he  did  reliiv- 


quish,  and  that  they  did  accept,  unless  it  be  al- 
leged that  such  covenantor  agpreed  to  relinquish, 
or  that  he  did  relinquish,  at  the  request  of  the 
covenantee.    De  Ztng  v.  Bailey^  9  Wend.  336. 

307.  In  an  action  of  covenant  on  a  deed,  for 
breach  of  the  covenant  of  seisin,  it  is  sufilcient 
to  allege  the  breach  by  negativing  the  words 
of  the  covenant,  and  the  same  rule  applies  to 
the  covenant,  that  the  grantor  has  gooa  right  to 
convey ;  but  the  covenants  for  quiet  enjoyment 
and  of  general  warranty  require  the  assi^ment 
of  a  breach  by  a  specific  ouster,  or  eviction  by 
paramount  legal  title.  Riekert  v.  Snyder^  9 
Wend.  416. 

308«  It  is  not  necessary  to  state  all  the  facts 
constituting  an  eviction,  but  a  declaration  set- 
ting forth  such  facts  would  be  good.    Ibid, 

309.  The  plea  of  non  est  fadum  in  covenant 
or  debt,  on  speciality  only,  puts  the  execution 
of  the  deed  in  issue,  and  not  the  breach  of 
covenant  or  any  matter  of  defence.  It  adinits 
the  breaches  assigned,  and  every  other  material 
allegation  in  the  declaration,  provided  the  deed 
itself  is  proved.  Cooper  v.  Watson^  10  Wend. 
203. 

310.  Where  a  party,  having  an  equitable  es- 
tate in  the  moiety  of  a  lot,  for  a  valuable  consi- 
defttbn,  released  his  interest  to  the  owner  of 
the  other  moiety,  who  held  the  legal  estate  in 
the  whole  premises  by  deed  from  A.  B.,  and 
covenanted,  in  case  it  should  thereafter  appear 
that  A.  B.,  at  the  time  of  his  conveyance,  had 
no  title  to  the  lot,  and  a  recompense  for  the 
same  could  not  be  obtained  from  A.  B.  in  a 
reasonable  time  after  his  title  thereto  should  be 
found  defective,  that  he  would  pay  to  the  other 
party  the  value  of  the  one-half  of  the  lot;  it 
was  heldy  in  an  action  against  the  covenantor 
to  recover  such  value,  (in  which  action  the 
plaintiff  in  his  declaration  alleged  that  it  had 
been  discovered  that  A.  B.,  at  the  time  of  his 
conveyance,  had  no  title  to  the  lot,  and  at  the 
time  of  such  discovery  was  wholly  insolvent, 
and  unable  to  make  any  recompense  for  the  lot, 
and  so  continued  until  his  death,  so  that  the 
plaintiff  was  unable,  by  due  course  of  law  or 
otherwise,  to  obtain  such  recompense,)  that  it 
was  not  necessary  for  the  plaintiff  to  aver  in  his 
'declaration  that  recourse  to  legal  proceedings 
had  been  had  against  A.  B..  or  his  representa- 
tives, for  the  recovery  of  the  value  of  the 
moiety  of  the  lot;  and  that  a  plea  that  no  suit 
at  law  or  in  equity  had  been  instituted  against 
A.  B.,  or  his  representatives,  for  the  recovery 
of  such  value,  was  no  bar  to  a  recovery,  and 
therefore  bad  on  demurrer.  Morris  v.  fVads* 
toorih,  11  Wend.  100. 

311.  Where  a  plaintiff,  in  an  action  for  a 
breach  of  the  covenant  of  seisin,  has  denied  by 
replication  the  delivery  of  the  deed  under  which 
the  defendant  claims  to  have  had  a  title,  allegw 
ing  that  such  deed  was  not  delivered  before  tlie 
ensmding  and  delivery  of  the  deed  declared 
upon,  a  rejoinder  that  it  was  delivered  before 
the  commencement  of  the  suit  is  bad,  although 
a  date  antecedent  to  the  date  of  the  deed  de- 
clared on  be  alleged,  where  such  date  is  ffiven 
under  a  videlicet.  Church  v.  Gibnerf  15  Wend. 
656. 

312.  Since  the  revised  statutes,  a  failure  of 
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•onsideratlon  may  be  pleaded  in  ))vi  to  a  reeo- 
Tery  on  a  sealed  iostniment.  Que  t.  Bougkton^ 
11  Wend.  106. 

313.  In  assigning  breaches  in  an  aetion  of 
covenant,  it  is  sufficient,  in  general,  to  follow 
and  negative  the  words  declared  upon.  AfGee^ 
kan  T.  AFLaugklin^  1  Hall,  33. 

314.  Where  the  words  of  a  lease  provided 
that  the  lessee  should  pay  **  for  all  necessary 
lepairs  put  upon  the  premises'*  during  the  term, 
and-  in  declaring  upon  it  the  breach  assigned 
was,  that  the  lessee  "did  not  nor  would"  dur- 
ing the  said  demise,  and  whilst  she  waa  **  pos- 
sessed of  the  premises,"  pay  or  cause  to  be 
paid  to  the  plaintiff,  the  repairs  that  **were  ne- 
cessary" and  were  made  upon  the  **  premises 
by  the  plaintiff;"  it  wa»  neld  to  be  well  as- 
signed ;  and  a  demurrer  to  the  declaration  was 
overruled.    Ibid, 

315.  The  general  rule  is,  that  the  breach  will 
be  sufficienSy  assigned  by  negativing  the 
words  of  the  covenant;  and  the  exception  is  of 
cases  where  such  general  assignment  does  not 
necessarily  amount  to  an  averment  of  a  breach 
of  the  covenant ;  but  further  averments  are  ne- 
eessary  to  show  that  the  coi^enant  has  been 
broken ;  and  in  these  cases  the  breach  must  be 
specially  assigned.    IlntL 

XV.  PleAdinga  in  debit  (a)  Deehraiion, 

316.  In  a  declaration  upon  a  bond,  conditioned. 
to  pay  the  taxable  costs  of  a  suit,  lieet  etepiue 
requiniut  is  good  on  general  demurrer.  Bacon 
T-  fVilber,  1  Cow.  117. 

317.  In  declaring  on  a  bond,  conditioned  to 
pay  a  judgment  in  three  months,  or  surrender 
the  body  of  the  defendant  in  execution,  at  the 
auit  of  the  plaintiff,  in  thirty  days  thereafVer,  the 
taking  out  execution  by  the  plaintiff  within  the 
thirty  days  is  a  condition  precedent,  and  must  be 
riiown  in  the  declaration.  Whitney  ▼•  Speneeti 
4  Cow.  39. 

318.  Form  of  declaration  in  debt  against 
the  sheriff  for  suffering  an  escape  from  execu- 
tion, on  a  surrogato*s  decree  for  distribution. 
Bakin  v.  Hudum^  6  Cow.  S21. 

319.  Such  a  decUration  must  aver  that  the 
surrogate's  Court,  which  made  the  decree, 
granted  the  administration.  .  Ibid, 

.  320.  For  otherwise  it  has  no  jurisdiction  to 
decree  distribution.    Ibid, 

321.  In  a  deelaration  against  the  sheriff,  for 
suffering  an  escape  from  execution,  it  is  not 
good  cause  of  demurrer  that  the  judgment  ap- 
pears to  be  against  A.  and  his  wife,  and  the  exe- 
cution against  A.  only;  nor  that  the  execution 
appeara  to  have  been  endorsed  with  a  direction 
to  receive  intereet^  when  no  intereet  runs  on  the 
judgment ;  nor  that  the  judgment  and  execution 
appear  to  be  in  favour  of  D.  and  othera,  without 
saying  what  others.   Ibid, 

323.  Any  or  all  of  these  defects  in  the  pro- 
ceedings are  no  excuse  to  the  sheriff  wbo  suf- 
fere  the  escape.    Ibid. 

323.  Such  a  dedaraiion  must  describe  the 
record  and  proceedings  correctly;  and  if,  when 
produced  on  the  trial,  they  do  not  correspond, 
the  objection  may  then  be  made  on  the  ground 
of  variance.     Ibid. 

324.  Such  a  dechiration  set  out,  in  the  first 


count,  a  surrogate's  decree,  execntioB  to  the 
sheriff,  and  a  voluntary  escape.     The  second 
count  set  out  a  similar  decree,  execution,  &c., 
and  an  involuntary  escape.    In  setting  ovt  Uie 
decree,  this  second  count  said  a  certain  other 
judgment  or  decree,  but  then  dropped  the  word 
oiher^  and  referred  to  the  judgment,  &c  by  the 
word  eaid.    It  set  forth  the  execution  as  iftsaed 
on  the  laei  mentioned  Judgmenij  ^.,  bat  after- 
wards referred  to  this  execution  by  the  void 
aaid.   On  general  demurrer  to  the  whole  decla- 
ration, held,  well,  and  that  there  was  no  repug- 
nancy between  the  two  counts.    Ibid. 

325.  Precedent  of  a  declaration  in  debt  on  a 
judgment  in  a  Justioe's  Court.  Smith  v.  Mim' 
ford,  9  Cow.  26. 

326.  It  is  sufficient  Unmj  the  party  reoovered 
so  much,  (a  sum  within  the  justice^s  jarisdic- 
tion,.)  for  such  a  cause,  (being  a  matter  withia 
his  jurisdiction,)  without-setting  forth  any  of  ibe 
previousproceediogs.    IlwL 

327.  The  declaration  on  a  justice's  jadgment 
averred  a  recovery  for  a  debt,  and  also  93  cents 
for  the  party's  damages,  as  well  by  reasoa  of 
detaining  the  debt  as  for  his  costs,  &c  Proof 
of  $50  debt^  and  93  cents  costs.  Held,  no  n- 
nance.     Ibid, 

328.  The  term  used  in  the  deelnatioii  im- 
ported costs  only.    Itrid. 

329.  ThoHgh  the  legal  effecto  of  altering,  by 
consent  of  parties,  the  time  limited  to  do  an 
act  (<.  g.  to  make  an  award)  in  the  condition 
of  a  bond,  leaving  the  original  date  to  stand,  is 
to  destroy  the  bond  as  «  pre-existinff  ooe,  aod 
to  give  it  effiaot  only  fh)m  the  time  of  thealteiv 
tion;  yet  the  bond  may  be  dechured  on  as  bear- 
ing its  original  date,  with  or  ^thout  an  am- 
ment  that  it  was  delivered  afUrwards.  Tom- 
kins  V.  Carwinj  9  Cow.  2SS. 

330.  A  bond  for  performing  an  award  W38 
dated  the  19th  of  September,  1825,  and  condi- 
tioned that  the  award  should  be  made,  Aec.  oh 
or  before  the  31st  of  December  then  next ;  >nd 
afterwards  the  parties  extended  the  time  for  the 
eward  twice  by  erasure  and  interlineations;  and 
the  last  time  to  the  19th  of  January,  18*26. 
Held,  that  the  plaintiff  might  either  declare  on 
the  bond  simply,  as  both  dated  and  made  oo  the 
19th  of  September,  or  as  dated  that  day  and 
made  afterwards.  *  Ibid. 

331.  Where  the  merits  of  the  case  are  affect- 
ed  by  the  time  when  a  deed  becomes  valid,  the 
time  of  delivery  should  be  staled  and  shown ; 
for  the  delivery  gives  it  effect  as  a  deed :  other- 
wise, where  tune  is  immaterial.    Ildd. 

382.  A  contract  may  be  set  forth  in  pfeading 
according  to  ita  legal  eflfect,  though  this  vary 
from  the  precise  word*.    IbiA 

333.  A  deed  executed  on  a  particular  day 
may,  in  general,  be  pleaded  as  made  on  aoy 
other  day.    Ibid. 

334.  The  Supreme  Court  have  ef^  ^^ 

that  in  pleading  time,  the  words  next,  or  then 

next,  may  be  considered  aa  referrbg  to  the 

day  of  the  month,  and  not  the  monOi  itself* 

Jbid. 

835.  Where,inanacUonofdebt,twesereraJ 

sums  are  demanded  as  due  and  owing  ia  tvo 
separate  counte,  the  declaration  should,  in  the 
oommencement,  demand  the  aggregate  amoiioti 
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Ae  firftt  count  should  describe  the  mm  demnnd* 
ed  in  it  as  parcel,  &c.,  and  the  second  count  the 
sum  demanded  in  it  as  the  residue,  &c.  Tke 
Feople  ▼.  VanEpi^  4  Wend.  387. 

336.  In  a  suit  on  a  bond  given  by  a  deputy 
sheriff  for  the  faithful  performance  of  the  duties 
of  bis  office^  the  plaintiff  must  assign  breaches, 
and  cannot)  without  such  assignment,  -take  a 
verdict  for  eren  nominal  damages.  Barnard  ▼. 
DarUug,  II  Wend.  30. 

(b)  PUa. 

337«  Wh«re  the  first  count  of  a  declaration  is 
In  form  upon  a  bond  for  the  payment  ot  money, 
though  the  bond  may  be,  in  fact,  one  for  the 
performance  of  an  awards  a  plea  of  revocation  is 
a  nullity;  and  thLs,  though  it  .be  joined  in  the 
same  declaration  with  a  ooiint  upon  another 
hood  in  the  same  words  conditioned  to  perform 
an  award.    Frei$  v.  fVeU^  1  Cow.  835. 

338«  A  plea  to  a  declaration  on  a  bond  for  the 
performance  of  an  award,  that  the  defendant  by 
a  writing  sealed  revoked  the  powers  of  the  ar- 
bitrators, need  not  aver  notice  to  the  arbitrators, 
or  the  opposite  party.    Ibid. 

339»  Nor  is  such  a  plea  eixceptionable,  as  at- 
tempting to  put  in  issue  matters  of  law.    IbidL 

340.  The  addition  to  such  a  plea,  that  the  de- 
fendant alsorevoked  the  bond,  is  mere  surplusage, 
and  does  not  vitiate  it.    IhiiU 

341.  The  pisiyer  of  a  plea  of  revocation  in 
answer  to  a  aedaration  setting  forth  a  bond  and 
award,  may  be  in  bar  of  the  action.  It  need  not 
be  simply  m  bar  of  the  award.    Jbid* 

342.  To  a  declaration  in  debt  on  bond  setting 
oat  the  condition  and  breach,  tdl  debet  is  not  a 
good  plea ;  but  if  pleaded,  and  not  demOrred  to, 
It  puts  in  issue  every  material  fact  in  the  decla- 
lation.    Jansen  v.  Ottrander^  1  Cow.  670* 

343.  A  plea  of  non  etif  actum  puts  in  issue  the 
execution  of  the  deed  only.  All  other  material 
aTermeats  in  tha  declaration  nre  admitted. 
TkomoB  V.  Woodi,  4  Cow.  173. 

344.  In  an  action  upon  the  Judgment  of  a 
neighbouring  state,  the  defendant  may  show,  hy 
plea,  &at  the  Court  had  no  Jurisdiction  of  his 
penon,  or  the  subject-matter  of  the  suit.  Shum^ 
u)ay  ▼.  SliOman^  4  Cow.  393. 

345.  But  where  the  defendant,  to  a  declarap 
tion  on  such  a  judgment,  pleaded  that,  at  the 
time  of  the  commencement  of  the  soit,  and 
ipvhen  the  judgment  was  rendered,  .and  during 
all  the  intermediate  time,  he  was,  and  ever  since 
had  been,  an  inhabitant  of  and  resident  in  the 
city  of  Schenectady,  covnty  of  Schenectady, 
and  state  of  New  Y  ork ;  held  bad  on  gene^l 
demurrer;  this  plea  not  being  inconsistent  with 
the  fact  of  his  having  actually  appeared,  in 
person,  or  otherwise,  and  defended  the  suit.  Ibid, 

346.  The  record  of  a  judgment  in  a  neigh* 
bouring  state  is  prima  fatie  evidence  that  the 
Court  by  which  it  was  rendered  had  Jurisdio- 
tion ;  and,  to  do  away  the  effect  of  the  Tscofd,  the 
eonlnry  should  heofearW  and  fhUy  shown.  Ibid* 

347.  The  only  plea  of  the  general  issue,  ap- 
plicable to  a  declaration  upon  the  judgment  olT  a 
neighbouxittg  state,  is  mt/  ite/  reeord.    Ibid, 

346,  A  ptoa  of  nti/  lie/  record,  to  a  declaration 
on  m  jndgment  in  a  Jostioe's  Conrt^is  not  triable 


by  the  record,  but  by  jury ;  and  may  be  joined 
with  a  plea  of  payment.  Wiihtrmax  v.  Averill^ 
6  Cow.  689. 

349.  The  plea  of  ml  debet  to  an  action  of  debt 
on  recognisance  of  bail,  is  bad  on  general  de- 
murrer.    Niblo  V.  Gark^  8  Wend.  24. 

350.  The  imprisonment  of  a  defendant  on  a 
justice's  execution  is  a  satisfaction  of  the  judg- 
ment while  the  imprisonment  continues;  and 
may  be  pleaded  in  bar  to  an  action  on  a  bond 
given  by  the  defendant  and  a  surety  to  stay  the 
execution  for  ninety  days.  Sunderland  v.  Loder^ 
5  Wead.  68. 

351.  To  an  action  of  debt  on  a  judgment  ren- 
dered in  a  sister  state,  commenced  by  an  attach- 
ment of  goodff,  &c.,  a  defendant  may  plead,  in 
bar  of  a  recovery,  that  no  process  was  ever 
served  upon  him  in  the  suit  in  which  the  judg^ 
ment  was  rendered,  and  that  he  never  appeared 
thereto  in  person  or  by  attorney,  notwiUistand- 
ing  that  in  the  record  it  is  averred  that  the  de- 
fendant appeared  to  the  suit.  Starbuck  et  al,  v. 
Murray,  6  Wend.  148. 

353*  It  is  not  a  good  plea  in  such  action  that 
the  defendant,  at  the  time  of  the  commencement 
of  the  suit  in  such  sister  state,  was  and  ever 
since  has  been  an  inhabitant  'and  resident  of 
another  state,  and  that  he  was  not,  during  aH 
the  time  aforesaid,  within  the  state  where  the 
judgment  was  rendered.  8.  P#  Holbrook  et  al. 
V.  Murray  et  al,  5  Wend.  161.    - 

353.  lo  an  action'  ot  debt  on^bond  for  the 
payment  of  money,  a  plea  averring'an  agreement 
by  the  obligee  to  accept  a  surrender  of  lands 
mortgaged  as  cdllaterai  seouri^,  and  a  tender 
(f  performance  by  the  defendant,  is  not  a  bar. 
Buaaell  v.  Lytic,  6  Wend.  390. 

354.  The  suing  out  of  a  eertiarari,  to  remove 
a  justice's  judgment,  may  be  pleaded  in  Answer 
to  a  declaration  in  debt  upon  such  judgment^ 
although  ibe  certiorari  h  not  sued  out  until  after 
the  commencement  of  the  suit  on  the  judgment. 
Wemplt  v«  JchnMnj  13  Wend.  515. 

355.  As  a  general  rule,  such  defence  should 
be  pleaded  in  dbaiement  /  but  where,  in  a  suit  in 
a  Justice's  Court,  the  defendant  added  notice  of 
such  defence  to  tiie  plea  of  the  general  issue,  and 
the  plaintiff,  at  the  joining  of  the  issue,  did  not 
object  to  the  form  of  the  pleadings ;  it  was  heldj 
that  he  could  not  subsequently  object,  in  the 
Common  Pleas,  to  which  the  cause  was  removed 
by  sppeal,  that  the  defence  was  available  only 
by  plea  in  abatement*    Ibid, 

356.  Where,  in  an  action  on  the  official  bond 
of  a  sheriff,  it  was  alleged  by  way  of  breach, 
that  an  execution  had  been  deliverea  to  a  deputy 
of  tbe  sheriff,  by  virtue  whereof  the  deputy 
levied  upon  property  of  the  defendant  in  the 
execution,  to  an  Smount  exceeding  the  sum 
directed  to  be  levied,  but  neglected  to  advertise 
and  sell  such  goods,  ite. ;  and  that  subsequently 
a  second  execution  was  delivered  to  another 
deputy  against  the  goods,  &c.  of  the  same  de- 
fendant, out  in  favour  of  another  plaintiff,  by 
virtue  whereof  the  same  goods  were  levied  upon 
and  sold  by  the  second  deputy,  aiul  the  avails 
of  the  sale  exceeding  the  amount  of  the  first 
execution  paid  over  to  the  plaintiff  in  the  second 
execution :  and  the  defendants  pleaded  that  pre* 
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Tiously  to  a  sale  of  the  goods,.  &c. 'of  the  de- 
fendant in  the  executions,  and  before  any  mo- 
neys came  to  the  hands  of  the  sheriff,  the  sheriff, 
on  entering  on  the  second  year  of  his  term  of 
office,  executed  a  new  bond  with  new  sureties, 
who  thereafter  became  the  sureties  of  the  sheriff; 
itwa$  heldy  that  the  plea  was  bad,  and  would 
not  bar  a  recovenr ;  tnat  the  givi  of  the  action 
was  the  neglect  of  the  first  depilty  to  advertise 
and  sell,  and  such  neglect,  having  occurred 
previously  to  the  change  of  sureties,  the  first 
sureties  were  liable ;  that  the  allegations  in 
reference  to  the  second  execution  were  mere 
surplusage,  of  which  ^e  defendants  could  not 
avail  themselves  under  the  stata  of  pleading 
nor  could  thev  take  advantage  of  the  informality 
of  alleflrtng  that  the  omission  to  advertise  was 
the  default  of  the  deputy,  instead  of  the  default 
of  the  sheriff.  Tke  People  ▼.  Ttn  Eyck^  13 
Wend.  448. 

367.  B  teeiiM,  where,  to  a  declaration  on  a 
bond  for  the  performance  of  covenants,  a  plea 
of  non  eBt  factum  only  is  put  in,  without  a  notice 
of  special  matter  attached,  that  the  defendant 
may  both  demur  and  plead ;  but  that  he  oannot 
do  both  where  each  notice  is  attached  to  the 
plea,  as  the  plea  and  notice  conjoined  will  be 
considered  equivalent  to  a  special  plea  to  the 
whole  declaration.    Ihid, 

358.  In  an  action  upon  a  jud^ent  obtained 
in  the  Courts  of  another  state,  it  is  competent 
for  the  defendant  to  show  by  a  special  plea, 
that  the  Court  in  which  the  judgment  was  ren- 
dered had  no  jurisdiction  either  of  his  person 
or  the  subject-matter.  Harrod  v.  Btrretto^  1 
Hall,  155. 

359.  But  every  presumption  is  in  favour  of 
the  Court  which  rendered  the  judgment;  and 
the  plea  must  negative,  by  positive  averments, 
every  fact  from  which  that  jurisdiction  might 
arise.    Ibid, 

360.  Where*  therefore,  to  an  action  of  debt 
on  a  judgment  obtained  in  the  **  Court  of  Com- 
mon Pleas  for  the  Countv  of  Suffolk,  in  the 
Commonwealth  of  Massachusetts,"  the  defend- 
ants pleaded,  that  at  the  time  of  rendering  the 
said  judgment,  and  from  the  time  of  the  com- 
mencement of  the  action  upon  which  the  same 
was  founded  up  to  the  time  of  its  rendition, 
they^  **  were,  and  ever  since  have  been,  inhabit- 
ants'and  residents  of  the  city  of  New  York,'* 
and  **  never  were  inhabitants  of  or  residents 
in  the  state  of  Massachusetts,  nor  subject  or 
amendable  to  the  laws*'  of  that  state,  nor  within 
the  jurisdiction* of  any  of  its  Courts,  "  the  first 
process  was  never  served  upon  them,  nor  did 
they,  or  either  of  them,  ever  have  any  notice  of 
said  suit ;"  the  plea  wa»  held  to  be  bad  upon 
demurrer,  because  it  did  not  contain  a  direct 
and  positive  averment  that  the  defendants  had 
not  appeared  in  the  suit  in  which  the  judgnient 
was  obtained.    Ibid. 

(c)  R^licaiion, 

361.  In  an  action  on  a  iudgmenl  of  a  Court 
of  a  titier  MlaUy  to  a  plea  that  Uie  defendant  was 
not  penonaily  served  toith  f>roee$9^  and  had  no 
notice  of  the  mil  i  the  plaintiff  may  reply  that 
the  defendant  appeared  in  the  suit  by  attorney ^ 


end  the  record  of  the  judgment  stating  the 
fact  that  the  defendant  did  appear  by  attorm 
will  be  evidence  of  the  faet^  until  eootndicted. 
Shumway  v.  Stilhnan^  6  Wend.  447. 

362.  Where,  in  an  action  on  the  bond  oft 
county  treasurer,  the  plaintiffs  in  their  repK- 
cation  assigrned  a  breach,  alleging  an  aecooDiiog 
and  a  balance  of  $6000  found  due,  the  «£• 
seauent  receipt  by  the  treasurer  of  $90^000, 
and  the  drawing  of  orders  on  him  in  ^roar  of 
divers  individuus  for  various  sums,  setting  foith 
the  orders  specially,  ^nd  a  presentment  aira  noa- 
pajment  or  the  same;  and  the  defeodaots re- 
joined, •  denying  the  accounting  and  the  sub- 
sequent receint  of  money,  and  yet  undertook  to 
answer  in  reference  to  such  particalar  order  for 
money  set  forth  in  the  replication,  alleging  sooe 
to  be  paid,  others  not  presented,  'Ac. ;  U  wo 
hdd^  that  the  assignment  stthstaotiallj  presented 
but  one  breach,  an^that  the  rejoinder  of  tin 
defendants  was  bad  for  duplicity,  and  as  pre- 
senting immaterial  issues.  Supernaon  tf  }5oiatt 
V.  i?<ac^  9  Wend.  143. 

363.  If  to  an  action  of  debt,  on  a  jadgmeot 
obtained  in  another  state,  the  defendant  plead 
that  ho.  *'  was  neveran  inhabitant  of^  or  resident 
in,"  the  state  wheie  the  judgment  was  lendeied, 
^*  nor  within  the  juriadietion  of  its  Courts,**  thai 
*^  the  original  process  was  never  served  upo& 
him  personally,"  and  that  he  *' never  ap- 
peared to  the  suit,  nor  had  notice  of  the  same  T 
the  plaintiff  cannot  set  up,  by  wav  of  estoppel^ 
in  his  replication,  that  the  **  jiidgmeni  reeoid 
decl!.^s  and  avers**  ihat  the  d^ndaot  did  ap* 
pear;  but  mast  take  issue  upon  the  fed  of  hU 
appearance  in  the  Court  which  rendered  tin 
judgment.  Harrod  r.Barretto  et  a/.  S  Halli 
302. 

364.  Taan  action  of  debt  on  a  judgment  ob- 
tained in  the  state  of  Alabama,  the  defendant 
pleaded  that  he  was  not  wilhin^  Uie  jurisdictioi 
of  the  Court  at  the  time  the  suit  upon  vhkh 
the  judgment  was  obtained  was  comm«icefl,otf 
at  any  time  afVerwards ;  that  he  did  not  appear 
to  said  suit  in  person,  nor  authorise  any  one  t« 
appear  for  him,  and  that  he  had  no  notice  of  the 
pendency  of  the  suit  until  af\er  the  jndgmeoi 
was  obtained.     Wikon  v.  JVileA,  S  HsU,  358. 

366.  The  plaintiffs  replied,  that  by  a  law  of 
Alabama,  it  is  enacted,  **  that  when  a  writ  shall 
be  issued  against  all  the  partnen  of  any  fina, 
service  of  the  same  on  any  one  of  them  shall 
be  deemed  equivalent  to  a  service  on  all,  t^ 
the  plaintiff  may  file  his  declaration,  and  proceed 
to  judgment,  as  if  the  writ  had  been  served  ob 
each  defendant,  and  the  judgment  shall  be 
equally  valid  and  effectual  on  all  the  defeod- 
ants  ;*'.that  the  cause  of  aetion  upon  which  said 
judgment  was  obtained  was  a  bill  of  exchange) 
drawn  by  the  defendants,  under  their  eopart- 
nership  firm ;  that  they  were  at  the  time  of  the 
drawing  of  said, bill  copartners,  havisg  a  boose 
of  trade  established  at  Mobile ;  that  the  wiitoi 
which. said  judgment  was  obtained  was  ias&ed 
against  all  the  defendants,  as  copartners;  m 
that  it  was  personedly  served  on  the  defendsBt, 
Niles,  in  the  county  of  Mobile.    Ibid, 

366»  The  defendant  rejoined,  that  the  co- 
partnership liad  be^Q  dimmed  before  the  suiBf 
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out  of  the  writ,  and  specially  traToraed  the 
allegation  that  the  writ  was  aenred  oo  Nilea 
during  the  continaance  of  the  copartneiahtp. 
UpOD  demuner  to  the  rejoinder,  t/toosAeA^  that 
the  rtpHcaiion  was  bad  ;  that  the  law  of  Aia« 
bama  conld  not  give  Joriadiction  o^er  the  person 
of  the  defendant,  who  was  not  within  that  state ; 
and  that  the  judgment  did  not,  therefore,  bind 
him  personally,  nor  subject  his  separate  property 
to  ita  power.  ffti»m  and  HalUU  ▼.  Niia  et  mL 
S  Hall,  358. 

(d)  Jnipimeni  vfhrtaxkn  on  a  bond  conditioned 
io  perform  eotenanis^  toad  prote^nge  and  judg- 
ment thertonm 

^  367.  In  pleading  a  proceeding  of  an  inferior 
jurisdiction,  the  facts  necessary  to  give  it  juris- 
diction must  be  set  forth,  and  then  the  pleader 
may  ssrr,  foHter  proeeesumfuit,  Dakin  v.  Hud- 
#on,  6  Cow.  934. 

368.  The  Surrogate*a  Court  is  a  creature  of 
the  statute,  and  in  pleading  its  decree  it  muat 
be  shown  affirmatirely  that  the  facts  upon  which 
it  acted  gare  Jurisdiction  -of  the  subject-matter 
and  the  person.    Ibid, 

369.  Where  a  party  boand  himself  to  pay  a 
•am  oertain  as  the  consideration  of  lands  to  be 
coflFeyed  to  him  by  discharging  two  mortgages, 
(encumbrances  upon  the  property,)  and  paying 
the  balance  to  me  Tender ;  ii  u*a»  heid^  that  a 
breach  was  111  assigned  which  alleged  generally 
the  nonpayment  of  the  mortgages  and  of  the 
balance  to  the  vendor,  without  arerring  the  mort- 
gage»io  be  due,  or  that  the  vendor  had  sustain- 
ed injury  by  auoh  nonpayment.  Thomae  ▼. 
Van  Neaa.  4  Wend.  649. 

370.  Where  a  breach  gives  no  data  to  regu- 
late the  assessment  of  damages,  it  is  not  well 
assigned,  though  it  negative  the  words  of  the 
condition  of  a  t>ond«  l^eople  v.  ButoeU  tt  ai,  4 
Wend.  670.      " 

371.  A  bond  reciting  a  conveyance  of  land, 
and  covenanting  to  indemnify  and  save  harm- 
less the  obligee  against  all  actions  for  the  re- 
covery of  the  land,  and  against  all  costs  and  ex- 
pensesin  consequenoe,  is  an  indemnity  against 
lattftd  claims  only ;  and  the  assignment  of  a 
breach  that  one  has  brought  suit  for  the  recovery 
of  the  land,  without  alleging  title  in  the  party 
prosecuting,  will  not  give  a  right  to  recover. 
XuddiHgton  V.  Puhfer^  6  Wend.  404. 

373.  The  fact  that  a  warranty,  deed  was 
given  simultaneously  with  the  bond  will  not 
vary  the  eonstruction  of  the  covenant.    Ibid. 

373.  Though  one  of  two  breachee  assigned 
in  a  mtrr,  be  Bad,  if  the  other  breach  ia  well  as- 
signed, the  plaintiffs  must  have  judgment  on  the 
demorr^,  notwithstanding  the  defectiveness  of 
the  first ;  but  they  will  be  precluded  from  as- 
sessing any  damages  under  the  defective  breach. 
People  V.  iruth^  6  Wend.  464. 

374.  It  is  no  cause'of  demurrer  to  a  breach 
that  the  pldntiflT  claims  more  than  he  is  entitled 
to.    Ibid. 

376.  In  an  action  on  a  constable's  bond,  eharg* 
Sng  the  defendant  with  neglect  of  duty  in  carry- 
ing an  exeootion  into  effect,  the  (hcta  necessary 
to  give  the  justice  who  issued  the  execution  jn- 
risaietion  must  be  specifically  stated ;  a  mere 
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{general  averment  of  Jurisdiction  in  the  taiagislrate 
IS  not  sufficient  Thus,  where  the  statement 
of  the  party  was  that  he  had  recovered  the 
judgment  in  a  Court  holden  bv  and  before  A. 
D^  a  justice  of  4he  peace  in  and  for  the  county 
of  O.,  and  having  full  power  and  competent  aa- 
'thority  to  hold  such  Court,  and  to  render  such 
judgment,  U  woe  heJd  insufficienU  Lawton  v. 
Ertoiftj  9  Wend.  233. 

376*  A  breach  in  an  action  on  such  bond,  that 
the  constable  ^id  noi  levjfAhe  amount  of  the  exe^ 
cution,  or  take  the  body  of  the  defendant,  is  iiot 
good,  without  averring  that  the  defehdant  in  the 
execution  had  property  upon  which  a  levy  might 
have  been  made,  or  that  his  body  might  have 
been  found.    Ibid, 

377.  Charging  that  the  constable  did  not  re- 
tum  the  txetuHon  within  the  limited  time  is  a 
good  breach,  and  well  assigned.    Ibid. 

378.  If  a  plaintiff  assigns  a  good  breach  of 
the  condition  of  a  bond,  and  then  proceeds  sod 
specifies  the  items  of  damage  sustained  by  him, 
the  defendant  cannot  demur  to  such  specifica- 
tions ;  the  question  whether  the  plaintiff  is  eo- 
titled  to  recover  the  items  specified  will  be  de- 
temdaed  on  the  trial.  iVilUamM  v.  Maden^  0 
Wend.  340. 

379*  In  debt  on  bond  for  the  perfurmance  of 
covenanta,  a  breach  is  sufficient  if  assigned  in 
the  words  of  the  covenant,  although  the  plain- 
tiff under  it  may  be  entitled  to  only  nominal 
damages.  Albany  Dutch  Church  v.  Vedder^  14 
Wend.  166. 

XVt.  fleadinge  ih  replevin. 

380.  An  avowry  of  taking  goods  off  the  de- 
mised premises,  tor  rent  in  arrear,  should  show 
affinnatively  that  such  possession  continued,  if 
the  lease  have  expired,  or  it  will  be  bad  on  g^ 
neral  demurrer.  Butr  v.  Fan  Buekirk^  3  Cow. 
363. 

381.  llie  avowry  must  aver  that  this  was 
done,  or  it  will  be  bad  on  demurrer.    Ibid. 

.383.  An  avowry  sobstanttally  bad  in  nart  is 
bad  for  the  whole.  £.  a.  in  an  vrovnj^  ror  reiK 
in  arrear,  of  taking  goods  off  the  demised  pre- 
mises, if  only  a  part  of  the  rent  avowed  for  is 
the  subject  of  distress,  the  avowry  is  bad  for 
the  whole.    Ibid. 

383.  In  avowij  for  a  distress  for  rent,  the  de- 
fendant must  set  forth  his  title ;  but  this  rule  does 
not  mean  that  he  must  deduce  it  down  from  the 
remotest  source.  If  he  be  seised  in  his  demeene 
ss  of  fee,  it  is  enough  for  him  to  say  so  general- 
ly;  or  if  seised  or  possessed  of  sn  inferior  estate, 
he  must  show  the  seisin  in  fee  of  the  one  under 
whom  he  claims,  and  then  trace  the  title  to  him- 
self, particularly  down  through  its  different 
stages ;  so  if  the  demise  was  made  by  another, 
he  must  show  the  lessor's  estate,  and  trace  it 
partloulariy  down  to  hhnself.  Wright  v.  TVil- 
iiamn^  6  Cow.  338. 

384.  In  avowmg  as  executor  for  a  distress  for 
rent,  the  avowant  must  show  affirmativelv  that 
the  tent  fell  due  before  his  testator^a  death. 
Ibid. 

386.  An  avowant  for  a  distress  of  cattle  of  a 
stranger  for  rent  need  not  show  that  they  were 
levatU  et  couehant  on  the  demised  prsnuses.    It 
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is  enough  to  say  they  were  there ;  and  it  lies 
.  with  the  plaintiff  to  plead  that  they  were  not 
kvani  ei  eouehani.    Ibid, 

386.  Where  a  plea  simply  denies  certain 
facts  set  ap  in  an  arowry,  introducing  no  new 
matter,  it  should  conclude  to  the  country  i  but 
if  it  conclude  with  a  Terification,  it  will  be 
good  on  general  demurrer.  TMhum  r,  WilHanu^ 
6  Cow.  407. 

387.  A  wrong  conclusion  of  a  plea  in  bar  can 
*be  taken  adTahtage  of  only  by  special  demurrer. 

Ibid, 

388.  Where  an  executor  ayows  for  rent  as 
due  subse((uently^to  his  testator's  death,  he  can- 
not show,  m  proof,  rent  due  before  it.  fVrtgkt 
T.  Williams^  5  Cow.  501. 

389.  The  defendant  in  repleyin  must  set  out 
strictly  and  truly,  in  his  avowjy,  his  authority 
for  making  the  distress.    Ibid, 

390.  A  plea  to  an  avowry  or  cognisance  need 
not  allege  any  place  of  taking.  It  is  enotigh 
that  it  refer  to  the  property  mentioned  in  the  de- 
claration and  aTowry  or  cognisance.  Judd  t. 
Ihxj  9  Cow.  359. 

391.  The  declaration  in  replerin  stated  the 
chattels  to  be  the  property  of  the  plaintiff,  and 
to  have  been  taken  from  the  building  of  a  third 
person.  Avowry  and  cognisance.  Pleas  to  the 
avowry  and  cognisance  that  the  property  and 
possession  of  the  chattels  were  in  the  plamtiff ; 
held,  no  departure  from  the  declaration ;  for  the 
plea  did  no  more  than  render  certain  what  was 
not  in  terms  alleged  by  the  declaration,  but 
which  was  perfectly  consistent  with  it.    Ibid, 

^    392.  Where  a  plaintiff  replies  a  claim  of  pro- 

Serty  to  a  plea  justifying  a  taking  of  goods  un- 
er  a  plaint  in  replevin,  he  must  designate  the 
time  of  the  claim  with  orecision,  so  ttiat  issue 
can  be  taken  upon  it,  and  there  must  be  an  aver- 
ment that  the  taking  and  carrying  away  com- 
plained of  Mras  after  such  claim  and  notioe. 
Liiiher  v.  Pienon,  3  Wend.  345. 

393.  An  avowry  in  replevin^  showing  a  con- 
clusive bar  to  the  actions  is  a  perfect  pleading 
requiring  an  answer ;  although  it  follows  imme- 
diately uter  a  plea  of  property  in  a  stranger,  it  is 
not  to  be  considered  as  matter  pleaded  to  induce 
a  return  of  the  property;  a  parhr  under  such 
plea  being  entitled  to  a  return  without  an  avow- 
ry or  conusance.  The  People  v.  New  Ttfrk 
Common  Pleat,  S  Weifd.  644. 

394.  In  an  action  by  the  sheriff  on  a  replevin 
bond,  it  is  not  necessary  to  aver  in  fhe  declara- 
tion the  issuing  of  a  writ  of  reiqmo  habendo  and 
return  of  elongaia  thereon.  Such  averment 
need  not  be  mtme,  whether  the  bond  be  under 
the  fourth  or  the  eighth  section  of  the  act  of  1813 
regulating  replevins.  M^Ihrland  v.  MTNiU,  1 0 
Wend.  339. 

395.  A  plea  of  property  in  the  defendant  or  a 
stranger  in  an  action  of  replevin  must  contain  a 
traverse  of  the  right  of  the  plaintiff;  and  if  issue 
be  taken  upon  such  plea  by  a  replieation,  lUfirro- 
inff  the  property  to  be  in  the  plaintiff,  the  mate- 
rial inauiry  for  the  jury  is,  is  the  property  in 
the  plaintiff?  If  the  plaintiff  fail  to  establish 
an  excliuive  right  to  possess  and  control  the  pro- 
perty, the  defendant  is  entitled  to  a  verdict.  J2»- 
ger9  ▼.  Jmeld  et  aL  13  Wend.  31. 

396.  A  release  executed  by  a  defendant  in  a 


replevin  suit  is  tiobartd  a  suit  proieented  bf 
the  sheriff  on  the  replevin  bond,  where  meh  re- 
lease is  executed  suosequent  to  the  eommeiiee- 
ment  of  the  suit.  Jrmairong  v.  Bumll  et  oL 
13  Wend.  303. 

397.  Where  a  suit  on  a  replevin  bond  is  pro-] 
secuted  by  the  sheriff,  and  the  defeodants  hiTe> 
satisfied  the  claims  of  ike  parties  for  whow 
benefit  the  bond  was  taken,  i.  e,  the  ddendaoti 
in  the  replevin  suit,  the  remedy  of  the  parties  is 
by  motion  to  the  Court  for  relief.    BmL 

398.  In  replevin,  as  in  other  actions,  an  officer, 

Erosecuted  ror  an  act  done  by  him  by  Ttrtae  of 
is  office,  may  plead  the  {general  issoe,  andviTe 
the  specid  matter  in  evidence  without  noliGe. 
Cbofi  V.  Qmgden,  13  Wend.  496. 

X  Vn.  Pleadings  in  dander,  and  aettbni  /or 

UbeL 

399.  Different  sets  of  words,  importing  tk 
same\:harge,  laid  as  spoken  at  the  same  time, 
may  be  included  in  the  same  counts.  Ai(Um 
V.  Emigh,  6  Wend.  407. 

400.  -A  second  count  in  dander  may  refer  to 
the  first  for  lime  and  place.    Ibid. 

401.  A  declaration  in  slander  is  bad,ehiif 
ing  the  defendant  with  saying  to  the  f&tha  d 
the  plaintiff,  ^  You  have  brought  up  your  eons 
to  break  open  letters,  and  steal  money  oot  of 
them;  they. have  broken  openJetterB,aBdstoleB 
money  out  of  them,*'  if  there  is  no  coUo^vam 
aterred  of,  and  concerning  the  plainiijt  or  Ik 
mna  of  the  person  addressed  ;  although  it  be 
stated,  in  the  antecedent  part  of  the  dedaratioB, 
that  the  plaintiff  is  a  son  of  the  person  addiessei. 
Mlligan  v,  Thorn,  6  Wend.  413. 

403.  In  slander,  toy  charging  a  plaintiff  viib 
having  burnt  his  owii  bam,  with  the  btent  to 
defraud  an  insurance  company,  it  is  not  vsx&- 
sery  to  aver  that  the  bam  was  insured,  wbeietfe 
natural  import  and  meaning  of  the  words  spolM 
is  to  impute  the  crime  of  arson.  One  y.  B^ 
ley,  15  Wend.  387.  ' 

XYIU.  Pleadings  in  iregpam  (z)  Pka. 

403.  In  trespass  quare  ekmaumf regit,  the  (i^ 
fendant  may  give  in  evidence  under  the  general 
issue,  title  or  possession  in  himself  or  those 
under  whom  he  claims.  Babeoek  v.  Lo^  1 
Cow.  338. 

404.  But  an  authority  or  easement  mast  Is 
pleaded,  or  notice  given  thereof.    Ibid. 

'  405.  In  trespass,  a  plea  of  Justification  bf 
overseers  of  the  poor,'  that  they  seized  the  plai^ 
tiff's  property  by  virtue  of  a  warrant  of  two  jQ»* 
tices,  issued  for  that  purpose,  on  die  defendasi^ 
spplication^  upon  the  ground  that  the  plaiotiff 
had  left  his  wife  and  onildreu  a  charge  to  the 
towu,  pursuant  to  the  twenty-second  sectioa  of 
the  act  for  the  relief  and  settlement  of  the  poor. 
(1  R.  L.  386,  7.)  which  proceeding  was  after- 
wards affirmed  by  the  General  Sessions,  most 
Atate  affirmatively  and  expressly,  tint  theplsio* 
tiff  had  left  his  wife  and  children  a  chai;ge,  M 
Bowman  v.  Jhtn,  6  Cow.  334. 

406.  This  is  necessary  to  give  the  justiee 
jurisdiction,  and  it  may  tie  traversed  by  the  i^ 
plication.    Ibid. 

407.  A  party  is  not  estopped  by  the  proceed 
ings  and  Judgment  of  a  Court  or  inferior  posr 
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diction,  to  question  its  jurisdiction ;  and  enough 
must  be  stated  by  the  party,  who  would  avail 
himself  of  such  proceedings  and  judgment  to 
show  that  it  had  jurisdiction.    Ibid. 

409.  Where  the  defendant  in  a  Justice's 
Court  pleads  title  to  an  action  of  trespass  quare 
elausum  f regit,  he  is  bound  to  abide  *by  his 
plea,  on  the  same  action  being  brought  in  the 
Common  Pleas,  though  the  action  in  the  Common 
Pleas  be  not  commenced  at,  or  before  the  term 
of  the  Common  Pleas  next  after  the  plea  is 
interposed  in  the  Justice's  Court.  Ex  parte 
Drew,  6  Cow.  610. 

409.  A  former  recoTery  is  not  admissible  stI- 
dcnce  under  the  general  issue,  in  an  action  of 
trespass ;  e,  g,  ^n  action  of  assault  and  battery. 
ihiea  T.  (hrter,  6  Cow.  691. 

410.  Whether  it  is  otherwise,  in  an  action  on 
the  ease,  or  auumpnt?    Qware,      Ibid, 

411.  Where,  IB  trespass  against  a  constable 
and  another,  for  taking  goods  on  a  justice's  exe- 
cution in  one  county,  ue  yenue  being  laid  in 
another,  the  defendants  pleaded  the  genera] 
issue  jointly ;  and  the  jury  found  that  the  other 
defendant  acted  officiously,  and  not  in  aid,  or 
assistance,  or  by  command  of  the  constable,  so 
that  be  (the  other  defendant)  was  not  within 
the  statute  for  the  more  easy  pleading  in  certain 
suiu,  (1  R.  L.  155.)  heidf  that  the  constable, 
having  joined  in  the  same  plea,  ivas  also  there- 
by deprived  of  the  protection  of  the  statute. 
Bradiey  y.  Powen^  7  Cow.  330. 

412.  Matter  of  justification  or  excuse  must 
be  pleaded  in  trespass  qtunie  eiautum  vei  domum 
/regit,  £!,  g.  a  licdlse  in  law^  as  that  the  de- 
fendant went  to  the  plaintiff's  house  to  demand 
a  debt.     Van  Busfdrh  y.  Irving^  7  Cow.  35. 

413.  This  cannot  be  given  mevidenc^  under 
the  general  issue*  either  as  a  full  defence  or  in 
mitigation  of  damages.  But  title,  whether 
freehold  or  possessory,  and  in  greneral  any  matr 
ters  which  frima^nde  show  tnat  the  rij^ht  pf 
possession  is  not  m  the  plaintiff,  but  in  the 
defendant,  are  evidonoe  of  the  general  issue. 
Jhid, 

414.  In  trespass  quare  elauaum  fregit^  if  the 
declaration  be  general,  without  naming  the  loeua 
in  quo  oi^the  abuttals  of  the  close/  and  the  de- 
fendant pleads  Ubeiruin  tenem&ntum^  upon  which 
the  plaintiff  takes  issue  instead  of  new  assipii- 
in|7,^the  defendant  viertfies  his  plea  by  showing 
title  to  any  lands  in  tht  town  where  the  premises 
are  alleged  in  the  declaration  to  be  situate. 
Jiustin  y.  Hfrae,  8  Wend.  476. 

415.  The  plea  of  Uberum  tenemerUum  to  a 
declaration  in  trespass  for  cutting  down  and 
destroying  treeSygrowinpand  being  upon  certain 
lands,  situate  in  a  certain  town^is  not  supported 
by  proof  that  the  defendant. is  the  owner  and 
possessor  of  a  lot  of  land  in  the  same  town,  dif- 
ferent from  that  on  which  the  trespass  was  com- 
mitted :  to  entitle  the^  defendant  to  a  verdict  in 
such  ease,  he  must  show  title  to  the  land  where 
the  trespass  was  committed.  Shank  v.  Oot«,  9 
Wend.  160. 

416.  The  defendant  may  in  such  action  plead 
a  special  Uberum  t^nementumj  setting  forth  8pe> 
eifiesHy  (h^  jplaoe  in  which  he  iustifies,  when, 
if  the  plaintiff  takes  issue,  and  does  not  new 
assign,  he  assumes  upon  himself  to  shoi(  a 


cause  of  action  at  the  place  set  up  in  the  plea. 
Ibid. 

(c)  lieplicaiion. 

417.  Where  the  plaintiff  declared  in  assault 
and  battery ;  and  the  defendant,  after  pleadinflr 
not  guilty,  pleaded  nun  astauit  demeine,  to  which 
the  plaintiff  replied  de  injuria,  &c.,  and  the  de- 
fendant also  pleaded  that  the  plaintiff  was  beat- 
ing one  C.^and  that  the  defendant  motiter  manus, 
&c.  to  nrevent  injury  to  C;  to  which  the  plain- 
tiff replied  that  he  lyas  constable,  and  had  a 
warrant  against  C,  and  had  arrested  him ;  and 
that  the  defendant,  was  aiding  him  to  escape; 
that  C.  ||ot  into  the  defendant's  carriage,  who 
was  driving  him  off;  and,  therefore,  the  plain- 
tiff seized  V,  and  drew  him  out  of  the  carriage, 
which  was  the  same  assault  upon  C.  mentioned 
in  the  defendant's  plea.  Upon  the  trial,  the  de- 
fendant abandoned  this  last  plea,  and  relied 
upon  non  anauU  demetne  ,•  and  the  plaintiff  would 
have  shown  the  facts  stated  in  bis  replication 
to' the  last  plea,  under  Uie  general  replication 
de  injuria,  &c.  to  the  first  nlea.;  and  that  when 
the  defendant  was  about  driving  C.  off  in  his 
carriage,  the  plaintiff  seized  the  lines  of  the 
horses,  and  prevented  him,  and  seized  C,  &c. 
But  held,  that  these  facts  were  inadmissible  in 
evidenoe  upon  de  injuria,  &c.,  and  that  they 
should  have  been  specially  replied.  Brown  v, 
Bennett,  5  Cow.  ISU 

418.  If  the  plaintiff  have  new  facts  or  cir- 
cumstances justifying  his  own  assault,  in  answer 
to  the  plea  of  non  ouactA,  4£c.,  he  should  reply 
settin|r  them  out  specially;  and  cannot  give 
them  in  evidence  under  the  general  replication 
de  injuria,  &c.     Ibid, 

419.  The  replication  de  injuria,  &c,  is  good 
only  where  the  plea  contains  matter  of  excuse,^ 
and  not  where  it  contains  matter  of  justification/ 
Griswold  v.  Sedgwick,  1  Wend.  126. 

XtX.  Pieadinga  in  real  attione, 

420.  The  mue  in  a  writ  of  ri^ht  puts  in  issue 
the  whole  title,  including  the  statute  of  limita- 
tions ;  and  when  a  plea  aner  the  mite  denied  the 
seisin  of  the  ancestor  within  twenty-five  years, 
it  woi  held  bad  on  special  demurrer^  as  Amount- 
ing to  thS  nitae*  .  Ten  Eyek  y.  Waterbury,  7 
Cow.  51. 

431.  A  special  plea  in  a  writ  of  right  is 
triable  by  a  common  jury,  but  the  mise  by  the 
grand  assize  alone.    Ibid^ 

-4S*2,    Hence,   where  special   matter   is  iu 
eluded  with  the  miee  in  the  same  plea,  it  is 
badt  as  requiring  different  modes  of  trial.  Ibid, 

423.  A  ple^  bad  in  part  is  bad  in  tlie  whole. 
Ibid, 

424.  Under  the  mise,  every  special  matter  of 
defence  may  be  given  in  evidence,  except  colla- 
teral warranty.    Ibid, 

XX.  Pleadings  in  aetiona  agaimt  unliceneed 

bankere, 

426.  In  declaring  on  the  first  and  second  sec- 
tions of  the  statute  (sess.-41,  ch.  236.)  against 
the  unlic€fnsed  bankers,  it  is  sufficient  to  set 
forth  the  act  so  far  as  it  relates  to  the  offence 
charged,  and  then  to  describe  the  offence  accord- 
ing to  the  statute}  averring  that,  by  force  of  the 
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•titnle,  the  defendant  forfeited,  Iec,  and  an  aelion 


aroee,  &c.,  without  eaying  J«  contraij  to  the 
Cow.  890. 


form  of  the  etatate.'* 


People  r.iarUno,  6 


496.  An  individaal  keeping  an  offiee  ef  depo- 
sit for  the  purpoae  of  diaconnting  notes  is  an 
offender  within  the  act,  thourh  the  effioe  he  not 
for  the  purpose  of  any  other  oanking  apentiou: 
Md, 

497.  An  indindaal  keeping  an  ofeA  for  oar^ 
irittg  on  any  single  banking  opemtion  is  within 
the  act*  It  is  not  necessary  to  sabjeet  him  to 
the  penalty,  though  k  should  be  for  carrying  on 
banking  business  generally,  or  in  more  than  one 
branch.    Ibid, 

4S8«  A  deciaration  under  the  act  that  the  de- 
fendant kept  an  office  of  deposit  for  the  pur- 
pose of  oarrying*  oo  banking  business  and 
operations,  without  saying  what,  is  not  too 
general,  as  it  follows  the  words  of  the  statute. 
Ibid. 

499.  AdeclaoUioB  oti  ft  penal  statute  eie^ 
ating  an  offence  unknown  to  the  common  law, 
and  giring  an  action,  should,  in  some  way, 
show  an  offence  against  the  statute;  but  it  is 
not  alwajs  necessary  to  say  eoniro  formmm 
aUUidi.  It  is  enough  that  the  offence  appears 
te  be,  in  truth,  against  the  statute.    Ibid* 

430.  On  a  demurrer  to  the  whole  deelarfr> 
tion,  if  either  count  be  good,  Judgment  will  be 
for  the  plaintiff  on  that  count,  though  the  other 
counts  be  bad.    Iffid* 


POOR* 

(a)  How  a  §dikmtni  U  gained  f  (h)  Order  for  tb^ 
relief  of  the  poor  t  (c)  Order  of  renfoval; 
(d)  eSppeal$i  (fi)  edeiionM  kjf  ind  again$i 
over9eer$» 

(a)  How  a  eeitiemeni  i$  gamed* 

1.  One  who  had  been  occasiooally  and  pai^ 
tblly  relieved  hv  the  town,  and  whose  circum- 
stances bad  underpnone  no  material  ehange  for 
the  better  after  teing  relicTed,  was  hol£A  to 
be  a  pauper.  Supervieor^  ^a  of  SandlaJU  t. 
Supervieor^  frc.  tf  Berlin^  9  Cow.  486. 

9.  If  it  do  not  appear  that  one  has  ^ined  a 
.settlement  In  his  awn  right,  his  settlement  foK 
lows  that  of  his  father.  Niehayuna  t.  JUbany^ 
9  Cow.  A37. 

3.  But  a  change  in  the  settlement  of  the 
father  will'  not  affect  that  of  the  son,  if  the 
father's  settlement  is  obtained  after  the  eman- 
cipation of  the  son.    Ibid. 

4.  Whst  shall  amount  to  an  emancipation. 
The  grandfather  had  a  settlement  in  N.,  his 
son's  settlement  follows  the  father's,  and  the  son 
not  having  gained  a  settlement  in  his  own 
ngbt,  the  grandson's  is  in  Ae  same  place. 

ft*  To  acquire  a  settlement  by  apprentice- 
ship,  the  serriee  must  be  under  aa  indenture, 
or  a  deed,  contract,  or  writing  not  indented ;  a 
parol  bindinff  is  not  sufficient.    Ibid. 

6.  The  Place  of  birth  is  primttfaeie  ^e 
nKoe  of  setttement ;  but  if  the  father's  eettlemeot 


be  in  another  place,  the  setdement  of  the  chiii 
follows  his.    Ibid. 

7.  It  appeared  that  at  the  Albanv  almibooM. 
certain  books  are  kept,  in  which  the  names  of 
paupers,  &c.  ar6  eoteied;  and  also  oQaiteri j 
returns  msde  to  the  corporation.  To  show 
that  a  pauper  was  settled  at  Albany,  by  bein| 
entered  and  recognised  as  a  pauper  of  ditt  cHy, 
the  almshouse  bobks  being  (as  insistsd}  bunt, 
parol  proof  of  their  contents  was  offered;  itii, 
that  admitting  the  books  to  have  bees  bonit, 
parol  was  not  the  next  best  evidence,  bm  thi 
quarterly  returns  should  be  produced.    Tk'd. 

8.  The  porehsse  of  an  equitable  ioteiest  ia 
lapds,  and  paving  $75,  constitute  a  settlement; 
but  this  must  be  an  indefeasible  interest,  derived 
from  a  grantor  having  tit&e.  £ridge»aUr  t. 
Broolefieki^  3  Cow.  999. 

9.  An  adjudication  as  to  the  settlem^ef 

Kupers,  for  whose  relief  expenditoics  bire 
en  incurnd  by  a  town,  may  be  made  sabs^ 
qoeat  to  such  ezpenditores*  and  the  eaattj 
subjected  to  tBe  payment  of  money  thos  eipend* 
ed.  The  People  v.  Supervioon  </  Ok««£«,  % 
Wend.  291. 

'  10.  The,  penalty  g[iven  by  statute  for  briD{[iBf 
an  indigent  person  not  having  a  settleneDt  m 
any  cit^  or  town  within  tbis  state  without  kgil 
authonty,  is  incurred  as  weU.  by  brin^og  m 
person  from  eoe .  town  to  nnotber  within  tko 
stale  as  by.  biti^ng  him  from  withoat  tls 
state.     Thoman  y.  Aoae,  8  Wend.  679. 

U  •  To  subject  a  party  :to  ,the  penalty,  it  nosi 
be  shown  that  he  acted  malajide.    Ibid. 

12.  Pioef  by  an  inhabit^ikt  long  a  reeideBt  ia 
the  town,  that  he  had  never  known  4m»  piop^i 
is  prima/eeie  su^cient  evidence  that  the  pasper 
has  not  a  legal  eettlement  in  tke  town.   Jhil 

(b)  Order  fir  the  re&rf  if  dtepoer. 

13.  To  waraani  the  boaid  of  supeffisora  ia 
allowing  the  expense  of  su|^effttn|r  a  trasNcat 
pauper  as  a  county  change,  a  pievtous  adjodi- 
cation  of  two  juaticea  upon  tbe  question  of  lel- 
tlement  is  not  ne^ssary.  Ex  parte  A«i  I 
Cow:  205. 

14.  The  usunl  order  of  a  ^n^  joslice  » 
enough.    Ibid. 

15.  Where  a  magistrate  makes  an  order  to 
maintain  a  pauper,  aa  a  non-resident  of  thifl 
state,  and  unable  to  be  removed,  thist  A«eMi 
is  conclusive  upon  the  board  of  snpsrrtaoia. 
Pet^  V.  8vpervtmr$  ef  Oayugjo^  8  Cow.  530. 

16.  The  county  cannot,  be  oharged  with  dia 
maintenance  of  a  pauper,  under  the  25th  aeetua 
of  the  act  for  th«  relief  and  settlement  of  i^ 
poor,  (1  R.  L.  279.)  without  a  previqos  adjodi- 
cation  by  two  justices,  pursuant  to  the  eereath 
section  of  the  sane  net,  that^he  pauper  haa  no 
settlement  in  this  state.  Ex  parie  Oeemen  i 
Oatee^  4  Cow.  137. 

17.  The^  statute  (1 IL  h.  986,  a.  21.)  ieqoi> 
ing  a  grandchild  to.sttppwt  his  Indigent  craod- 
parents,  extends  to  th«  case  of  his  ineifeat 
maternal  grandparents.  Ex  parte  HwuttbCff** 
284. 

18.  Panpera  must  lis  Sttppoited,  sioee  tha 
27&  Nofember^  1894,  Iw  the  coen^iswhick 
they  happened  to  be  oataat  day,  ttlMgkff^ 
viouB  to  the  passagd  of  the  asl  of  Ihatte 
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the  legal  settlement  of  such  paupers  was  in 
another  and  different  county.  Palmer  v.  Faf^ 
denbtrgh^  3  Wend.  193. 

19.  An  order  of  a  Justice  of  the  peace,  au- 
thorising an  annual  allowance  for  the  relief  of  a 
pauper,  is  authority  sufficient  to  an  overseer  to 
contract  for  the  support  of  such  pauper.  A 
formal  adjudieation  of  the  setUement  of  the 
pauper  in  such  case  is  not  necessary.    Ihid, 

do.  Overseers  of  the  poor  may  make  eon- 
tracts  within  the  scope  of  their  autnority-,  which 
are  binding  upon  them  in  their  official  cajpacity, 
and  opon  tbeir  successors  in  office.    Ibid. 

31.  A  contract  for  the  support  of  a  pauper  for 
an  indefinite  time  may  be  rescind^  by  the 
arerseers ;  and  where  no  objection  is  made  as 
to  the  particular  time  of  its  termination,  it  may 
be  put  an  end  to  at  any  time.    Ibid, 

33.  An  agreement  between  overseers  of  the 
poor  and  an  individual,  that  the  latter  shoiild 
support  a  bastard  child  until  it  arrive  to  the 
age  of  five  or  six  years,  or  as  long  as  the  child 
should  b^scbargeable  to  the  town,  at  a  stipulated 
price  per  week,  the  payment  for  the  support  to 
be  niade  weekly  if  desired,  is  not  within  the 
statute  of  frauds,  avoiding  agreements  not  to  be 
perfonBed  witbtn  one  year  from  the  making 
thereof.    IT  Lees  Y^JBale,  10  Wend.  436.      ^ 

(o)  Order  rf  removal.  ■ 

33.  It  is  too  late  for  the  respondents  on  ap- 
peal to  the  Sessions  from  an  order  of  removal, 
to  object  that  the  notice  of  appeal  was  not  in 
season,  ader  they  have  appeand,  and  prajred 
and  obtained  -time  for  a  heariiig  upon.  it.  wkiU 
derland  v.  KnoXy  5  Cow*  363. 

34.  A  «0eiB«,  that  aa  order  of  lemoval  may 
be  served  by  the  pauper  himself  delivering  it 
to  the  overseers  of  the  poor  of  the  town  to  which 
he  is  removed.    Ibid, 

35«  But  the  mere  cireomstanoe  that  the  oyer- 
seers  of  the  town  found  the  order  amonff  the 
papers  of  their  predeoessors,  is  not  suflScient 
proof  ofseivioe.    lUd* 

(d)  Jippeab, 

36.  On  appeal  to  the  Sessions  from  an  order 
of  removal  or  a  pauper,  the  order  is  no  evidence 
of  the  facts  it  coataios;  hut  the  respondents  are 
bound  to  besin  de  nowt^  and  make  out  their 
ease  independent  of  the  order.  Otmgo  v.  SmUk-. 
fields  fi^Cow.  760. 

87.  An  erder  removioff  a. pauper  appealed 
from,  and  abandoned  by  tne  town  who  remove, 
who  eonsent  to  take  back  the  paaper  without 
trying  the  appeal,  is  not  ooacloMve  ae  between 
that  town  and  the  eounty.  The  People  v.  Su^ 
pervi90r$  of  Oayuga,  3  Cow.  530. 

38.  The  latter  is  not  piotected  by  it  from 
maintaining  the  pauper,  as  one  having  ne  resi- 
dence ior  tiM  stale.    Ibid, 

39.  On  ito  appeal  to  the  Sessions  from  an 
order  of  badtud^  the  appellant  is  not  entitled  to 
a  Malhijwry.    Bop  v.  TbrgM,  7  Wend.  359. 

30.  The  order  of  a  Court  of  Sessions^  eon- 
firming  an  Older  of  bastardy  by  two  justices, 
direetmg  the  payment  oi  lying  in  expt^ma^  will 
Bot  he  leversed  on  the  i^rouod  th^t  no  evidence 
of  socUeipenses  was  given  in  the  Sessions^  if 
DO  objection  to  the  confirmation  of  the  order  on 


that  ground  was  taken  in  the  Sessions;  the 
proof  will  be  deemed  as  .waived.    Jbid. 

31.  A  Court,  in  the  exercise  of  a  sound  dis- 
cretion, may  require  counsel  to  state  the  sub- 
stance of  evidence  offered  to  be  g^ven,  so  as  to 
enable  them  to  judge  of  its  relevancy ;  and  a 
Court  of  review  will  not  control  an  inferior  tri- 
hunal  in  the  exercise  of  such  discretion.   Ibid, 

33.  The  lying  in  expenses,  and  the  costs  of 
the  order  and  appeal,  may  be  enforced  by  at* 
tachment,  where  the  bond  of  indemnity  executed 
by  the  appell^t,  under  the  order  of  Sessionsi 
provides  only  against  future  expenses.    Ibid, 

33.  Where  ap  appeal  from  an  order  of  re« 
moval  of  a  pauper  was  entered  in  a  Court  of 
General  Sessions,  previous  to  the  repeal  of  the 
**  act  for  the  relief  and  settlement  of  the  poor  ;** 
it  %oa»  Heidi  that  the  appeal  might  be  prosecuted 
and  completed  under  the  repealed  statute,  by 
virtue  of  the  saving  clause  in  the  general  repeal- 
ing act.  The  Overaeers  of  the  Poor  cf  the  Town 
of  ARlan  v.  The  Supervisors  of  Dutchess^  14 
Wend.  71. 

34.  An  attaehment  may  be  issued  under  that 
act  against  the  overseers  of  the  poor  of  a  town 
for  the  costs  and  expenses  of  an  appeal,  and  a 
discharge  by  the  Sessions  of  overseers  arrested 
on  such  process  will  be  presumed  to  have  been 
ordered,  on  the  ground  that  the  overseertf  had 
not  moneys  in  their  hands  belonging  to  the 
town,  not  specially  appropriated  to  other  ob- 
jects.   Ibid, 

35.  The  irepeal  of  the  act  did  not  deprive  the 
Sessions  of  jurisdictioa  of  eaoses  depending 
before  them,  the  power  of  the  superintendents 
of  the  poor  to  decide  such  disputes  being  j^ros- 
peetioe.    Ibid*- 

36.  The  award  or  determination  of  the  Ses- 
sions, as  to  the  payment  of  the  costs  and  et* 
penses,  is,  wittun  the  meaning  of  the  aet,  a 
judgment  rendered  auAoriaing  the  supervisors 
to  cause  the  amount  thereof  to  be  levied.   Ibid* 

37.  M  seemSf  that  adjudications  of  Soperin- 
tepdents  of  the  poor,  and  of  Justtcee  ef  Uie 
peaee^  which  are  to  be  enfcmsed  mv  like  manner, 
would  also  for  this  purpose  be  considered  judg^ 
meffito.    Ibid. 

(e)  jSetiona  by  and  against  overseers* 

38.  The  office  of  overseers  of  the  poor  of  a 
town  is,  for  certain  purposes,  a  eeiporation. 
Thdd  et  aL  v.  BirdsaU,  I  Cow.  360. 

39.  And  the  capa^ty  to  sue  and  be  sued  is 
of  necessity  incident  to  that  office,  in  order  to 
execute  the  particular  tmst  reposed  in  them. 
Ibid, 

40.  Accordingly  tfiey  are  subject  to  an  actioo 
foi^  debt,  contracted  by  their  predecessors  as 
overseers.    Ibid. 

41.  Wh^e  Ph  an  overseer  of  the  poor  of  the 
town  <tf  C.  in  1830,  gave  an  order  as  overseer 
ofr  B.  in  favour  of  6.,  fot  the  support  of  the 
poor  of  the  town  of  C,»  which  was  aecepled 
and  paid  by  B. ;  heU  that  T.  and  &L,  overseers 
ot  the  poor  of  the  same  town  in  1833,  were 
liable  M  a  corporation  in  OMtniiptff,  for  the 
debt  thus  contracted  by  P.  Ibtd*  and  see  1 
Cow.  361,  note  (a). 

43.  Overseers  of  the  poor  are  a  fuasi  corpora- 
tion, and  their  successors  may  sue  for  a  debt| 
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or  duty,  dne  to  their  predecessors,  in  their  offi- 
cial capacity.     Grant  y.  Faneherf  5  Cow.  309. 

43.  And  where  they  contract  a  debt,  or  lieg- 
lect  a  duty  which  devolves  apon  them  as 
overseers,  by  which  they  become  liable  to 
another,  and  then  go  out  of  office,  they  cannot 
be  sued  as  late  orerseers ;  but  the  action  should 
be  against  their  successors.    J  hid, 

44.  Whether,  where  a  pauper,  having  no  re- 
sidence in  this  state,  on  the  application  of  over- 
seers of  the  'poor,  is  removed  by  an  order  of 
justices  to  another  town,  atid  the  order  betne 
reversed,  they,  on  request^  refuse  to  take  bacK 
the  pauper  or  nrovrae  for  him ;  by' which,  the 
town  to  which  he  is  removed  is  put  to  expense 
in  his  maintenance ;  are  liable  to  an  action  at 
the  suit  of  the  overseers  of  the  poor  of  the  in- 
jured town  ?    Qutere.    Ibid. 

45.  Whether,  on  the  reversal  of  'sueh  order, 
the  injured  town  should  not  procure  an  order  to 
lemove  the  pauper  back  to  the  town  whence 
he  was  sent,  and  thus  relieve  itself?  QiuBrt. 
Ihid. 

46.  No  action  lieaby  a  physician  or  surgeon, 
against  overseers  of  the  poor,  for  services  in 
attending  upon  a  pauper,  tnoCigh  upon  the  most 
pressing  necessity;  these  services  not  being 
done  at  the  request  of  the  overseers,  and  they 
not  having  promised  to  pay.  GourUy  t.  Alkn^  6 
Cow.  644. 

47.  Overseers  have  na  right  to  appropriate 
the  public  moneys,  &;c.  for  the  support  of  the 
poor,  in  any  case,  without  a  previous  order  of  a 
justice  or  justices  of  the  peace.    lUd. 

48.  Overseers  of  the  poor  are  not  liable  for 
medical  or  other  services  rendered  to  a  pauper, 
without  their  request  or  express  promise  to 
pay.    Flower  v.  Alkn^  h  Cow.  654. 

49.  These  officers  hsv^  no  right  to  appro- 
priate the  moneys  of  their  town,  in  any  case, 
without  the  previous  order  of  a  justice  of  the 
peace.    Ibid* 

50.  Whether  orerseers  of  the  poor  are  ever 
liable  in  their  corporate  capacity  1  Qwete,  Per 
Spencer^  Senator.  And,  per  TaUmadge,  Presi' 
dent,  they  are.    Ibid. 

51.  A  pauper  may,,  under  certain  circuin- 
stances,  sue  the  overseers  of  the  poor  for  a  total 
neglect  of  duty ;  but  third  persons  not  interested 
cannot  do  this.    Ibid. 

53.  Overseers  of  the  poor  are  liable,  some- 
times in  their  corporate,  and  sometimes  in  a 
personal  capacity.  In  the  former  case,  their  per^ 
sons  or  property  are  not  affected  by  the  judg- 
ment ;  but  onlv  the  corporate  property.  Other- 
wise, where  they  are  pefsonally  liable.  Per 
TaUmadge,  President.    Ibid. 

53.  An  action  will  not  lie  against  overseers 
of  the  poor  for  omitting  to  apply  to  a  justice 
to  obtain  an  order  for  the  relief  of  a  pauper  set- 
tled in.their  town,  at  the  suit  of  one  who,  aAer 
giving  them  notice,  and  requiring  then!  to  pro- 
vide for  the  pauper,  supports  him  at  his  own 
expense  toluntarily,  and  without  request  from 
the  overseers  of  the  poor.  Mnkhery.  RodtfeUer^ 
6  Cow.  276. 

54.  The  appropriate  remedy  is  by  iMtndamu^ 
in  behalf  of  the  pauper,  to  compel  the  overseers 
to  apply  to  a  justice,  and  cause  the  case  to  be 
considered.    Ibid. 


55.  Semhlt^  that  if  an  action  would  lie,  it  mut 
be  in  the  name  of  the  pauper.    Ibid. 

56.  In  an  action  ajg^ainst  public  cfficeis  for  a 
nonfeasance,  the  plaintiff  must  show  the  neglect 
of  duty,  by  proof  on  his  part;  and  if  an  Ktion 
would  lie  against  the  overseers  of  the  poor,  fw 
not  taking  the  proper  steps  to  obtain  aa  order 
for  the  relief  of  a  pauper,  (he  onvt  of  shoving 
the  neglect  lies  with  the  plaintiff.  It  is  sot 
enough  that  he  shows.it  to  be  their  dutv;  lot 
he  must  show  the  negative,  that  they  4id  aot 
do  their  duty.    Ibid. 

57.  An  execution  cannot  issue  against  partin 
suing  as  superintendents  of  the  poor ;  satisffA* . 
tion  of  a  judgment  against  them  is  obtained  by 
application  to  the  supervisors  of  the  county  of 
which  they  are  officers.-  SuperitittndtnU  tf 
TbmpAtfu  CoutUy  y.. Smithy  11  Wend.  181. 


POT  AND  PEAKL  ASHES. 

1.  The  statute  relative  to  the  inspection  of  pot 
and  pearl  ashes  does,  not  place  that  article  of 
merchandise  upon  a  footii^  different  from  thit 
of  other  property,  in  reference  to  the  proteeuca 
of  the  purchaiser;  the  act  does  not  authorize 
the  inspector  to  declare  who  is  the  troeovaer. 
Willianu  v.iMe,  11  Wend.  84. 


POWER. 

1.  The  power  to  execute  sn  instrument  of 
known  and  definite  significaUon  in  &e  law  will 
not  authorize  the  execution  of  one  having  a  dif- 
ferent  effect*  Thus  a  power  to  convey  does  sot 
authorize-  the  attorney  to  insert  in  the  conrey- 
aoce  a  covenant  of  seinfu  Wilton  v*  TVo*^ 
d  Cow.  1^5. 

2.  The  words  even  pf  a  naked  power  are  act 
always  confined  to  what  they  iiecessarily  import 
in  their  Stricteat  legal  sense.    Ibid. 

3.  But  tliey  are  to  be  construed  according  (e 
the  intent  of  the  parties.  •  Ibid. 

4.  This  rule  considered  upon  authority.  IhiL 

5.  And  a  Pitied.    Ibid. 

6.  The  distinction  between  powers  appendant 
and  in  gross.  •  Thd  first  is  where  the  .donee  of 
the  power  has  an  estate  in  Che  laod^  ^od  the 
estate  to  be  created  by  the  power  'does,  or  may 
take  effect  in  possession,  during  the  cdntinnance 
of  the  estate  to  which  the  power  is  annexed. 
Ibid. 

7.  As  a  power  to  a  tenant  in  life  for  possessica 
to  make  levies,  the  latter  is  whexe  the  dssee  of 
the  power  has  an  estate  in  the  lands;  bat  the 
estate  to  be  created  ond^  the  power  is  not  to 
take  effect  till  the  determination.    Ibid. 

'8.  Where  any  number  of  persons  are  ap- 
pointed to  act  judicially  in  a  ptiblic  matter,  they 
must  all  confer,  bdt  a  majority  may  decide. 
though  the  minority  dissent,  and  refuse  to  bo 
farther  considered  members  of  the  board.  Ex 
parte  Hagersf  7  Cow.  536r 

9.  Whether,  ander  a  general  leaLsing  povert 
a  lease  can  be  made  to  commence  in  fubi^  afi^ 
the  expiration  of  a  subsistlag  lease  gifen  onder 
the  same  power  t  Quote.  8indair  y^  Jatbent 
8  Cow.  536. 
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10.  If  it  can,  yet  both  tenns  must  bot  exceed 
the  time  or  term  limited  in  the  power.     Pnd, 

11.  Such  excess  would  make  it  void  at  law 
i»  to/o,  though  it  might  be  good  io  equity  pro 
tanto.    Ibid. 

19.  TVhere  an  attorney  professes  to  act  .with 
power,  having  none,  he  is  personal  ly  liable.  Ibid, 

13.  Otherwise,  where  lie  has  power,  but  only 
errs  iu  its  execution.    Ibid^ 

14.  Thoush  equity  will  supply  a  defect  io  the 
execution  of  a  power,  yet  a  ngnt  cannot  there- 
fore be  set  up  under  it  at  law.    Ibid* 

15.  The  remed^r  is  in  eouity  only.    Ibid, 

16.  H.  made  bis  will,  by  which  he  devised 
his  house,  &c.  to  his  wife,  and  a  comfortable 
maintenance  to  her,  out  of  the  income  of  his 
real  estate,  so  long  as  she  remained  his  widow ; 
to  his  two  sons  B.  and  T.  the  use  and  improve* 
ment  of  all  his  real  estate,  except  their  mother's 
maintenance  during  her  natural  life ;  and  di- 
rected that  after  her  decease  aU  his  real  estate 
should  be  sold;  and  gave  to  his  two  sons  E. 
and  1. 150/.  a  piece,  and  to  his  five  sons  all  the 
the  rest  of  his  estate  of  all  kinds,  to  be  equally 
divided  between  them,  and  appointed  L.,  D.,and 
his  son  I«,  executors  for  the  purposes  in  his  will 
mentioned.  L.  and  D.,  stranaers  to  the  family, 
alone  proved  the  will,  and  took  upon  themselves 
its  execution.  The  testator  died,  leaving  a 
widow  and  his  five  sons,  and  the  children  of  a 
deceased.  The  widow  having  died,  I.  having 
also  died^  without  issue,  and  £.  and  another  son 
having  died  leaving  issue,  the  two  executors  L. 
and  D.  sold  the  real  estate.  Held^  that  the 
objects  of  t^e  testator  han^ng  been  in  a  mat 
measoi^  defeated,  and  his  intentions  in  ffiving 
the  power  frustrated,  the  power  itself  failed, 
and  the  sale  was  consequently  void,  so  far  as  it 
depended  upon  tibe  power;  but  the  two  sur- 
vivmg  sons  having  also  conveyed  all  their  in- 
terest to  the  grantee  of  the  executors,  that  their 
conveyance  passed  two-fifths  of  the  real  estate ; 
that  the  power  being  inoperative,  the  real  estate 
descended  to  the  heirs  at  law.  Sharpaieen  v. 
7Y//btf,  3  Cow.  651. 

17.  Where  one  directs  his  executors  to  sell 
land,  H  geema  this  is  a  naked  authority,  not 
coupled  with  an  interest,  lliere  is  no  estate 
Tested  in  the  executors  as  such ;  and  on  the  death 
of  one  executor,  the  power  would  not  survive  at 
common  law,  (opinion  of  the  Supreme  Court 
not  considered  on  error.)    Ibid. 

18.  II  MeoM,  that  the  eleventh  section  of  the 
act  concerning  wilb  (1  R.  L.  366.)  merely 
provides  for  the  case- of  an  execntor  who  refuses 
to  act;  but  where  executors  are  directed  to  sell 
the  land,  thus  having  a  naked  authority,  if  one 
die,  though  he  never  qualified  as  executor,  the 
power  is  gone.    Ibid. 

19«  It  aeema^  that  where  land  is  devised  to 
executors  to.be  sold,  the  survivor  dr  survivors 
might  sell  at  eommon  law.    Ibid* 
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I.  Original  writ  t  proeeu  and  outlawry , 

I.  The  teste  and  retarn  of  a  writ  issued  and 
deliyered  to  the  sheriff  cannot  be  altered  so  as 
to  make  it  returnable  at  a  sabseqaent  term. 
Ftoplt  ▼,  Singer,  1  Cow.  41. 

5.  Senrioe  of  a  writ  on  Sunday  by  defendant's 
endorsing  his  appearance,  is  yoid.  Vanderpooi 
r.  Wright,  1  Cow.  S09 ;  and  see  310,  note  ^a). 

8.  N  or  is  a  ^neral  notice  of  retainer  a  waiver 
of  theinregnlanty.    Ibid. 

4.  As  to  the  right  of  amending  a  sheriff's  re- 
turn generally.     1  Cow.  14),  note  {k), 

6.  How  his  return  is  to  be  mada  in  general,  ita 
nature,  and  the  degree  of  eertainty  necessary. 
1  Cow.  14,  note  («;• 

6.  On  a  return  of  e^'eoftNtf,  the  plaintiff  may 
proceed  to  file  common  bail,  and  take  judg- 
ment, though  the  ^eriff  in  fact  had  stiffereid  t£e 
defendant  to  go  at  large  without  bail.  Byrne 
T.  Morri$y  8  Cow.  472. 

7.  A  return  by  a  sheriff  thus:  "I  hare  taken 
the  defendant,  who  remains  under  my  custody, 
so  sick  that  I  cannot  haTO  his  body  before  the 
Justice,"  &c.,  is  a  return  of  eepi  ewpui  simply, 
and  the  addition  ^^sosiisk,**  ^.  is  surplusage. 
Ibid, 

8.  H  «eenu,  that  the  English  return  of  langui- 
du8  has  no  application  to  Uiia  state.   .Ibid. 

9.  One  attending  as  a  witness  from  a  foreign 
atate  before  arbitrators,  being  arrested  by  virtue 
of  a  eafiioB  ad  retpondendum,  was  discharged 
absolutely,  without  being  required  to  file  com- 
mon bail.    Sat^ord  t.  C^aae^  3  Cow.  381. 

.  10.  A  eop^ns  ad  rttpondendum,  tested  out  of 
term  by  mistake,  set  aside  on  Uie  defendant's 
stipulating,  on  payment  of  costs,  to  discontinue 
an  action  of  false  imprisonment  which  he  had 
brought  against  the  plaintiff,  dandier  ▼«  Brtck- 
mU,  4  Cow.  49. 

II.  Mesne  proeess  against  the  body  tested 
out  of  term  is  not  amendable.    Ibid* 

19.  Where  more  &an  a  tertn  intervened  be- 
tween the  teste  and  return  of  a  eapiae  ad  respon- 
dendum, held,  that  it  was  void.  Ex  parte  Root, 
4  Cow.  648. 

13.  Putting  in  special  bail  without  process 
Warrants  the  plaintiff's  proceeding  against  the 
defendant  as  if  process  had  been  serve£  Wrig^ 
T.  Jtffrey,  5  Cow.  15. 

14.  And  where  the  eapiae  ad  remondendum 
was  returnable  on  Sunday,  yelMd,  that  putting 
in  special  bail,  though  without  knowledge  of 
the  defect,  was  a  waiver  of  it.    Ibid. 

15.  And  so,  it  eeeme,  even  if  it  had  been 
aerved  on  Sunday.    Ibid. 

16.  If  process  against  the  bod^,  out  of  any 
Court,  do  not,  on  its  face,  authonae  fin  arrest, 
it  is  void,  and  will  not  protect  anv  person  con- 
cerned in  the  arvestt  even  the  officer  to  whom 
directed.     Qriswold  v.  Sed^un^  6  Cow.  456. 

17.  Where  Daniel  S.  Giiswold  was  arrested 
on  process  of  attachment,  issued  out  of  the 
eqmty  aide  of  the  Circuit  Court  of  the  United 
States  against  Samuel  S.  Griswold;  held,  that 
an  action  of  false  imprisonment  lay  by  Daniel 
8.  G»riswold  against  the  marshal,  his  deputy, 
and  the  soliciton  ooRcemed  in  the  arrest ;  and 
this,  although  Dantsl  S.  Griswold  was  the  per- 
aon  intended.    Ibid, . 


18.  Otherwise,  of  an  exeentkn  agiioM  one 
by  a  wronff  name,  who  appears  in  ihs  nut,  and 
omits  to  plead  the  miMiomer  in  ^ralement;  «, 
it  aeemBj  where  he  is  known  as  well  by  the  cse 
name  as  the  other.    Ibid. 

19.  It  is  no  objection  to  proeess  issued  t«  eo- 
force  an  order  of  the  Ciimit  Court  of  the  Uoitoi 
States  that  it  recites  the  order  as  hsTiflg  bees 
made  on  some  day  not  appearing  neesMiily  to 
be  within  the  statute  term  of  the  Comt  li 
will  he-intended,  that  th«  tefia  CMliiiiud  ts 
that  day,  unless  the  contrary  aapeeiv  theiuft- 
tlon  of  die  term  not  b«inir  limited  by  statate. 
Ibid. 

90.  The  issuing  of  the  eeqnae  ad  retpeeitukm 
is,  to  every  essential  purpose,  the  eoaiiiiM» 
ment  of  the  suit.  Hogan  v.  Cuyler,  8  Gov. 
903. 

91.  WbeAer  the  issuing  of  tiie  writ  iDa|  mK 
be  inquired  of  at  nieipriue^  as  well  to  defiat  M 
to  sustain  die  action  1  '  Qutert.  See  note  («]  ^ 
the  end  of  this  case.    Ibid* 

99.  A  counsellor  of  the  Supreme  Cositis 
privileged  torn  arrest  dunng  the  sittiag  of  da 
Court,  though  not  in  actual  attendance  tl  ten. 
But  it  ia  the  du^  of  an  oflKccr  toaerve  apRNM 
notwithatanding  a  claim  of  privilege.  Sjperr$ 
ads.  Wiilard,  1  Wend.  3». 

93.  A  defendant,  as  a  counsellor,  is  aot  erii* 
tied  to  the  service  of  papers  and  notieee.  M 

94.  An  originahwnt  flittst  have  fifteen  dayi 
between  ita  teste  and  tetum,  and  be  made  » 
turnable  on  a  genehtl  return  &sf ;  the  ettM 
relative  to  writs  and  process  not  bafing  na^ 
viy  alteration  in  the  practice  in  these  putiet- 
lars.     Cbofc  ads.  Afermem  c<  aJL  1  W«Dd.  St. 

95.  The  return  ef  process  to  a  wroog  office 
is  not  an  irregularity,  for  which  pfoceedinf 
will  be  set  aside,  vrhere  no  merits  ave  sboai 
by  the  defendants  Oarhek  et  aL  ads.  Osterv 
Bank,  1  Wend.  988. 

96.  A  writ  cannot  be  quashed  befoie  H  i* 
returned.-  But  a  eupereeien  iliay  be  grasti'* 
Griewold  ads.  Lewie  dal.l  Wend.  899. 

97.  A  suitor  attending  Court  is  not  privi- 
leged from  having  proeeaa  served  qa  liiiB  ia  8 
nonbailable  action.  JfdpAafis  ads.  Cebvr^  1 
Wend.  999. 

98.  A  ministerial  oCcer  ia  protoeted  in  the 
execution  of  proeeM,  whether  the  same  iRi* 
from  a  Court  of  limited  or  geoerai  jariadidioB, 
although  such  Court  have  not  in  iaet  jnriadi^ 
tion-tn  the  case;  provided  that  oa  the  face  of 
the  process  it  appears  tibat  the  Court  baa  jort** 
diction  of  the  eubfeet-matter,  and  nothing  ipp^*'* 
in  the  same  to  appriie  the  officer  but  that  tk 
Court  also  has  jurisdietion  of  the  pereon  d  ^ 
party  to  be^affected  by  the  process.  Snoetdf' 
Boughton,  5  Wend.  170. 

99.  A  constable  is  justified  in  exeeatiag  f^ 
cess  regular  on  its  face,  although  the  dfioer  0* 
suing  such  process  be  bat  an  officer  iefi^ 
Wiltox  T.  Smith,  6  Wend.  931. 

30.  It  is  no  cause  for  setting  aside  an  vtt^ 
on  a  eemiae  under  an  order  to  hold  to  bail,  tbtt 
the  derendant  was  brought  into  this  eUtesst 
fugitive  from  Juatiee.  WUHami  t.  Baton,  10 
Wend.  636. 

31,  Where  a  M/ ftosi  is  taken  OB  the  arr0< 

of  a  defendant  on  it  flsptaa,  wider  an  agneoes^ 
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drat  it  is  to  be  inoperativo  unless  other  and  ad* ' 
ditional  bail  be  procured  by  the  defendant,  and 
the  defendant  is  permitted  to  go  at  larg^e,  the  of- 
ficer making  the  arrest  may  retake  the  defend- 
ant before  the  return  ot  the  process,  if  such 
other  additional  bail  be  not  furnished.  Brwrntn 
¥.  iVoyet,  7  Wend.  188. 

3-2.  Where  a  bail  bond  in  taken,  conditioned 
for  the  appearance  of  a  defendant  at  the  return 
of  a  writ,  but  under  the  express  agreement  that 
it  shall  be  considered  onW  as  seeuriiy  for  the 
forthcoming  of  the  defendant  on  the  day  suc- 
reeding  the  arrest,  unless  other  or .  additional 
bail  be  g^ven,  and  such  bail  is  not  given,  the 
officer  making  the  arrest  may  retake  the'  de- 
fendant*   JM, 

33.  It  is  not  necessary  that  the  names  of  all 
the  clerks  of  the  Court  should  be  snbsoribed  te 
process :  the  name  of  the  clerk  where  the  Conrt 
sits  at  tote  of  process  is  sufficient.  SmUh  ▼. 
Ifewell^  7  Wend.  484. 

34.  A  eapioB^  directed  to  the  sheriflf  of  one 
county,  but  not  delivered,  is  not/unc^iM  ^gieioi 
its  direc^on  may  be  altered,  and  then  it  may  be 
delivered  to  the  sheriff  of  another  county.  iUbr- 
riaon  v.  Petmimons  10  Wend*  573. 

35«  It  is  enoagh  that  the  name  of  one  of  the 
clerks  of  the  Suprenie  Court  be  sobscribed  to 
proce89,  and  that  whether  snch  clerk  reside  at 
the  place  where  the  process  is  tested  or  not. 
PitHer  T.  Hohnt$^  1$  Wend.  109. 

36.  A  captm  tested  on  the  7th  of  July,  1834, 
made  returnable  on  «*  the  8th  of  July  next,*'  will 
not  be  set  aside;  the  writ  will  be  considered 
retamable  on  the  8th  day  of  July  next  after  its 
teste.    StoU  v.  Jldaau^  IS  Wend»  218. 

37.  A  eajno»  tested  out  of  term  may  b^ 
amended-;  but  if  returnable  oat  of  term,  it  is 
void;  and  cannot  be  aoMnded.  Pork  r.  AdtA, 
15  Wend.  301. 

38.  A  bail  bond  taken  on  an  arrest  under  a 
eapia^  tested  out  of  term  is  valid,  and  the  de- 
fect in  the  process  cannot  be  taken  advantage  of 
by  plea.  The  remedy  is  by  motion  to  set  aside 
the  process.    Ibid* 

II.  Afpearanu:  (a)  Endorsing  apptarmnet* 

39.  An  appearance  endorsed  on  a  capioM,  with- 
out tba  assent  of  the  plaintiff,  will  not  warrant 
the  defendant  to  proceed  to  judgment  of  wm 
pro$.     Fan  Epp$  t.  Clappt  1  Wend.  78. 

40.  Where  the  appearance  of  a  defendant  is 
endorsed' on  bailable  process,  the  plaintiff,  at 
the  expiration  of  the  rule  to  plead,  may  enter 
the  defendant's  default,  although  the<leclaration 
he  filed  de  bene  em.  Cook  v.  TuUle^  3  Wend. 
239. 

4 1.  It  is  the  doty  of  the  clerk  to  enter  the  ap- 
pearance of  a  defendant  in  replevin,  on  the  writ 
being  retnrned  summoned.  Kedtr  v.  JJa^nee^ 
6  Wend.  547. 

(b)  Appearing  by  aiiomey^  ^<c. 

43.  The  appearance  for  the  purpose  of  ob- 
jecting to  the  return  of  a  writ  in  a  real  action  is 
not  a  waiver  of  the  irregularity*  Makomv. 
Jlof^en^  1  Cow.  1. 

43.  An  appearance  can  be  in  bnt  one  of  three 
ways:  by  filing  special  or  common  baH»  or  by 
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entering  an  appearance  in  the  clerk's  office. 
Vandenoel  v.  Wright^  1  Cow.  209. 

44.  Where  a  defendant  appears,  though  the 
process  be  void,  and  he  is  ignorant  of  this  fact 
at  the  time  of  appearance,  yet  the  Court  will  not 
afterwards  set  that  or  the  subseqnent  proceed- 
ings aside.    Pixky  v.  WinekcU^  7  Cow,  366. 

45.  A  notice  of  an  intended  motion  in  acause, 
signed  D.  B.,  attumeyfordtfendani^  is  a  suffix- 
cient  notice  of  retainer.  WKtwiUr  ads.  Van 
Zandt,  1  Wend.  13. 

46.  Where  a  so  it  is  prosecuted  by  two  attor- 
neys, (doing  business  together  as  a  firm,)  who 
have  no  agent,  at  the  place  of  one  of  the  clerk's 
offices  of  the  Supreme  Court,  a  notice  of  re<^ 
tainer  directed  to  them  by  the  defendant  may 
be  posted  in  such  office,  although  one  of  the^ 
firm  has  an  agent  there.  PUrson  v.  Mike  et  al. 
12  Wend.  221. 

47.  Where  notice  of  appearance  is  not  given 
until  after  the  entry  of  a  default  for  not  plead- 
ing, the  plaintiff  is  not  bound  to  serve  the  de- 
fendant's attorney  with  notice  of  assessment. 
Lynda  v.  WeaU  13  Wend.  235. 

in.  Entitling  and  signing  pcqiers, 

48*  A  Joinder  in  error  mast  have  the  signature 
of  counsel.     Wemple  V4  JoAfiMo,  12  Wend.  219. 

49.  Double  pleas  must  be  si^ed  by  counsel 
and  if  a  default  be  entered  against  a  defendant 
who  has  served  double  pleas  without  the  siff- 
natars  of  counsel,  the  Court  will  not  set  it 
aside,  except  upon  an  affidavit  of  merits.  Bar* 
row  V.  SakiaUm^  2  Hall,  348. 

IV.  Notices, 

50.  Notioe  of  special  bail  from  the  defend- 
ant's attorney  warrants  tbe  plaintiff  in  proceed^ 
ing  to  ^udement  and  execution  against  the  bail 
named  in  the  notice,  though  the  bail  piece  be 
not  in  fact  filed.    NUMla  v.  Sutfin^  7  Cow.  422. 

51.  Notice  for  judgment  as  in  case  of  non- 
suit inay  be  given  after  a  circuit  has  commeneed 
at  which  the  canee  ought  to  have  been  tried,  and 
after  junior  issoes  have  been  tried*  haUkam 
ad8«  WineheU,  1  W^nd.  28^1. 

53.  Notioe  of  a  rule  to  amend  a  pleading, 
where  such  rule  is  of  course,  need  nOI  be  given* 
Anonymoua^  3  Wend.  424. 

53.  In  an  action  against  a  conetable  for  not 
returning  an  execution  and  paying  over  the- 
money,  where,  in  the  declaration,  the  execution, 
and  the  judgment  on  which  it  issued,  were  fully  ^  * 
described  ;*i7  trot  hetd^  that  the  plaintiff  might 
prove  the  contents  oC  the  writ  without  giving 
notice  to  the  defendant  to  produce  it.  Story  v. 
PaKen^  3  Wend.  48G. 

54.  In  a  proceeding  under  the  act  to  compel 
the  determination  of  claims  to  real  estate,  notice 
of  the  rule  to  appear  and  pleads  entered  by  tho 
party  instituting  the  proceeding,  need  not  be- 
given.     WiUiams  y.  0;x,  6  Wend.  519. 

55.  Notioe  of  application  to  a  commissioner 
to  supeisede  a  wrK  of  error,  Ibr  want  of  the 
requisite-  bond  or  justification  of  bail,  is  not 
necessary.    Briggs  v«  Brown^  6  Wend ..535. 

56.  A  notice  endorsed  on  a  deelaratiou  served* 
on  a  defendant,  requiring  him  to  take  notiee  of 
a  r«la  to  plead  within  days,  is  sofficiaat, 


48S 


PRACTICE. 


where  there  Is  no  complaint  that  the  party  has 
been  misled.    Douw  y.Biee^  11  Wend.  178. 

57.  Notice  to  the  attorney  of  a  defendant  to 
produce  on  the  trial  a  certain  letter,  written  by 
the  plaintiff  to  the  defendant,  concerning  an 
execution  which  was  produced  on  a  former  trial 
in  the  same  cause,  and  all  other  papers  in  your 
custody  or  power,  relating  to  the  matter  in  con* 
troversy  in  this  cause;  wm  held  to  be  suffi- 
ciently explicit  to  apprize  the  attorney  that 
the  execution  referred  to  in  such  letter  was  one 
of  the  papers  which  he  was  called  upon  and 
expected  to  produce,  especially  when  it  was 
shown  that  on  such  former  trial  the  letter  and 
execution  had  been  produced  by  the  defendanVs 
attorney  himself,  who  most  ha?e  known  that  it 
was  the  principal  paper  wanted.  Walden  t. 
Davitofh  11  Wend.  65. 

58.  Notice  to  produce  a  paper,  given  after 
the  commencement  of  a  circuit  fonr  days  pre- 
viously^ to  the  trial,  where  the  residence  of  the 
partv  to  whom  notice  bag  been  given  is  within 
twelve  miles  of  the  place  of  trial,  is  suffioieot. 
Hammond  V.  Hupping,  13  Wend.  505. 

59.  Where  the  nieadings  give  notice  to  a 
party  to  be  prepared  to  pr^uce  a  particular  ioi* 
Btrument  at  the  trial,  formal  notice  is  not  neces- 
sary. Ibid,  See  also  VHeu  Bank  v.  HiUatd^ 
5  Cow.  419. 

60.  In  an  action  on  a  covenant  of  warranty, 
in  a  deed  of  lands  from  which  the  grantee  has 
been  evicted,  parol  notice  to  the  grantor  of  the 
commencement  of  the  eiectment  suit  is  suffi- 
cient ;  the  notice  need  not  be  in  writing.  Jus- 
tice Bronmm^  dissenting.  *  Miner  v.  Uark^  15 
Wend.  425. 

61.  //  «eems,  that  though  notice  alone  is  suffi- 
cient to  cast  the  defence  upon  the  grantor,  it  is 
well  also  to  put  in  a  plea.    Ibid, 

V.  Stnioetf  paptT$. 

63.  A  copy  of  the  affidavit  on  which  the 
application  is  made  to  make  a  submission  to 
arbitration  a  rule  of  Court,  need  not  be  served. 
Knight  V.  Cdrey^  1  Cow.  39. 

63.  Though  an  attorney  be  sued  bv  eapia$^ 
tbe  service  of  all  subsequent  papers  should  be 
on  him  or  his  agent,  as  in  ordinary  eases.  fiAe^ 
don  V.  Camming^  1  Cow.  168( 

64*  And  service  of  papers,  by  affixing  the 
same  in  the  clerk's  office,  is  irregular.    iSid. 

65.  And  a  default  ta£en  upon  serving  a  de- 
claration in  this  manner  was  set  aside.    IHd. 

66.  A  delivery  of  the  papers  to  the  clerk  of 
the  attorney,  whUe  such  clerk  is  in  the  office^ 
is  a  valid  service,  whefther  the  attorney  is  there 
present  or  is  absent.  Jaeiuon  v.  Yakf  1  Cow. 
dl5. 

67.  On  eeriiarariio  a  Justice's  Coart,  the 
defendant  in  error  residing  Without  this  state, 
the  plaintiff  in  error  was  allowed  to  serve  the 
assignment  of  errors,  and  notice  of  tHe  rule  to 
join  fn  error,  by  affixing  the  same  in  the  clerk's 
office.  The  motion  for  this  was  ex  parte,  Jhto* 
nymoue^  1  Cow.  197. 

68.  A  bill  of  privilege  is  in  the  nature  of 
process,  and  must  be  served  personally  in  all 
cases.    Lawrence  v.  Warner^  1  Cow.  i98. 

69.  Service   upon    the   defendant's    clerkr 


though  during  the  defendant's  ibsenee,  vill 
not  be  good.    Ibid, 

70.  Where  an  attorney  boards  at  one  dwelP 
ing  house,  and  has  his  office  at  another  dwell- 
ing house,  and  he  is  absent,  leaving  no  one  in 
his  office,  the  service  of  papers  should  be  by 
deliverv,  to  some  person  belonging  to  the  hoiue 
where  he  boatds,  ra^er  than  to  one  belooging 
to  the  house  where  his  office  is  kept  IsttrBp 
V.  Judivini,  2  Cow.  484. 

71.  Service  of  paper  on  an  attomej  in  the 
city  of  New  Yoilit  by  affixing  it  on  the  door  of 
the  effice,  no  one  being  at  Uie  office,  aad  the 
door  locked,  before  9  A.  M.,  is  not  good  Berrioe. 
fyShiel  V.  De  €hra^,  6  Cow.  63. 

73.  Service  of  papers  at  the  offios  of  snit' 
t<miey,  in  the  city  of  New  York,  should  be 
within  office  hours,  which  do  not  commeDce 
before  9  A.  M.    Ibid. 

73.  Copies  of  supplemental  affidavits  for  a 
motion  must  be  served  the  same  length  of  time 
before  tbe  day  mentioned  in  the  notice  of  mo- 
tion, as  is  necessary  for  the-  service  of  copies 
of  the  principal  affidavits.  Wxkax  v.  IMiKd, 
6  Cow«  576. 

74.  Serving  the  copy  of  a  Judy's  order  if 
sufficient,nnless  the  object  be  to  bnng  tbepaitj 
into  contempt;  when  the  original  or«fr  mastb« 
shown.    Bank  cf  Uiiea  v.  Mti^^  7  Cow.  148. 

75.  WherCvtwo- attorneys  are  in  partDOshipi 
tbe  bnsinees  being  done  in  the  name  of  one,  yet 
service  of  papers  may  be  on  either,  whether  be 
be  in  his  office  or  abroad  on  hnslness.  Ltmst^ 
V.  ATSillup,  7  Cow.  416. 

76.  Distance  should  be  compnled  by  tbe 
usually  travelled  route,  not  the  mail  route,  anlesi 
this  be  also  the  usually  travelled  one.  SmUk  t. 
Ingrahm,  7  Cow.  419. 

77.  E,  g.  distance  between  the  residence  cf 
attorneys  by  wluch  to  determine  when  tbe 
service  of  papers  may  Ite  on  the  ageat   IhH 

78.  Serving  notice  of  retainer  on  the  ajgeat 
during  vacation,  'die  attorneys  lesidlttf  vitbii 
forty  miles  of  each  other,  is  not  such  a  service 
as  calls  upon  the  attorney  whose  agent  «0 
served,  to  deny  the  receipt,  on  a  motion  to  eet 
aside  the  default  entered  in  disregard  of  tbe 
notice.    L^nea  v.  jSdAoo^,  7  Cow.  516* 

79.  Where  a  notice  (exeept  notice  of  tbe  rale 
to  plead)  is  regularly  affixed  in  the  derk*s 
office^  it  need  not'be  served  on  an  attorney  ai^ 
wards  giving  a  notice  of  retainer.  J&yei/Y* 
Sprague,  8  Cow.  116. 

80*  And  if  any  other  notice  affixed  be  served 
on  the  attorney,  upon  notice  of  letaiaerreceived, 
the  defendant  cannot  object  that  the  second  no- 
tice was  a  short  one.    Ibid, 

61.  Service  of  a  paper  necessary  to  an  ord<Y 
may  be  waived  by  parol,  and  so  anv  formal  re- 
quisite of  service;  though  a  general  rale  of  (be 
Court  require  all  agreements  to  be  in  «niing< 
Ex  parte  Ch»fty,  6  Cpw.  119. 

83.  There  is  a  distinction,  under  each  a  ra)^ 
between  waiver  and  agreement    Ibid. 

83.  AiYer  judgment,  notice  served  in  ^ 
clerk's  office  is  inegular*  .Barheydiv,  Jit'^ 
1  Wend.  101. 

84.  The  sheriff  must  be  served  with  notiee 
of  a  rule  oh  hiih  to  bring  in  the'lMdy  of  a^ 
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fendant  twenty  days  prerioosly  to  the  time 
when  he  is  required  to  show  cauee.  The  PeopU 
▼.  Tbfi  Rffck^  1  Wend.  306. 

85.  It  18  not  necessary  to  serre  the  opposite 
party  with  a  copy  of  an  error  book.  liigg  v. 
Hunt  et  ah   2  Wead.  S43. 

86.  Serrice  of  a  ooUce  by  leaving  the  eame 
in  an  office  is  not  good.  Coming  et  a/.  ▼•  Pray^ 
9  Wend.  636. 

87.  It  is  inegular  to  serve  a  copy  of  an  affi- 
davit, on  which  a  motion  is  to  be  founded^  pre* 
vions  to  its  being  sworn  to.  Wikon  et  at.  v. 
Tiffany  3  Wend.  310. 

88.  Service  of  papers  on  an  agent  is  good, 
^vhere  the  attorneys  for  the  adverse  parties  re- 
side in  different  counties^  although  their  resi- 
dence is  within  forty  miles  oi  each  other. 
Jtfionymeuf,  5  Wend.  88. 

69.  Notice  to  produce  a  p>aper  as  nreliminaiy 
to  parol  evidence  may  be  given  to  the  attorney 
of ,  the  party  on  record^  although  such  party  be 
bat  a  nommal  party;  notice  to  the  reo/  party 
himself  is  not  necessary  when  the  suit  is  pro- 
secuted for  his  benefit  Brown  v.  LittkfiM,  7 
Wend.  454. 

90.  Factions  of  a  day  in  the  service  of  pro- 
cess, notices,  or  pleadings,  are  not  regarded  in 
the  computation  of  time.  Columbia  TwmpUet 
Boad  V.  Haywood^  10  Wend.  423.  . 

91.  The  rule  requiriiu^  notices  of  trial  to  be 
served  fourteen  dsiys  before  the  first  day  of  the 
Conrt,  excluding  uom  the  computation  of  time 
the  first  dav  of  Court,  confirmed.    Ihid, 

92.  In  this  Court  no  copy  of  a  declaration 
or  other  pleading  can  he  served  upon  the  oppo- 
site party,  until  after  the  original  nas  been  filed 
with  the  clerk,  and  an  appropriate  rule  entered 
in  the  rule  book.  Bracket  v.  Simonds^  I  Hall,  76. 

Vr.  Jffidante. 

93.  A  motion  to  admit  a  landlord  to  defend 
in  ejectment  may  be  grounded  on  the  affidavit 
of  his  agent,  shewing  the  relation  of  landlord 
and  tenant  between  him  and  the  tenant  in  pos- 
session.   Jadaon  v.  Stilewt  I  Cow.  134. 

94.  An  affidavit  for  a  commission  is  sufficient 
if  it  show  the  witness  to  be  material  as  advised, 
&c.,  and  that  he  is  out  of  the  jurisdiction  of  the 
Court ;  it  need  not  add  that  the  party  cannot 
safely  proceed  to  trial  without  such  evidence. 
Bradcet  v.  Dudley^  1  Cow.  209. 

95.  The  affidavit  of  the  agent  or  attorney  in 
fact  is  sufficientio  move  for  a  commitsion  upon, 
iirithout  showing  an  excuse  for  its  not  being 
made  by  the  party  himself.  Murray  v.  £tfi£ 
pafriek,  1  Cow.  210. 

96.  Whether  the  tenant  in  ejectment  is  in 
possession  is  not  a  ouestiori  upon  the  merits, 
but  merely  of  irregularity,  and  affidavits  may 
be  heard  upon  it  upon  both  sides.  Jaekton  v. 
StiicM^  1  Cow.  232. 

97<  It  must  appear  by  affidavit  that  the  de- 
claration and  notice  were  served  upon  the  tenant 
in  possession  before  a  default  can  be  taken 
sgainst  the  casual  ejector.    Ibid» 

98.  //  ieems^  that  an  affidavit  is  inadmissible 
unless  entitled  in  the  cause  in  which  the  nptice 
is  made.    DieHnum  v.  GilHIand^  1  Cow.  481. 

99.  The  office  of  oommlssioner  to  take  fiffida- 
ril0|  ^M  under  the  act  of  1818  in  the  cities, 


became  vacant  by  the  appointment  of  new  com*^ 
missioners  for  the  cities  under  the  act  of  1823. 
Browne  v.  Otbome^  2  Cow.  457. 

100.  An  affidavit  for  ^certiorari  to  a  Justice's 
Court  may  be  entitled  in  the  cause  in  the  Court 
below,  but  not  in  the  cause  in  this  Court.  Wkit" 
ney  v.  Warner^  2  Cow.  499. 

101.  An  affidavit  wrongly  entitled,  though 
the  cause  be  rightly  described  in  the  body  of  the 
affidavit,  cannot  be  read.  Humphrey  v.  Candc^ 
2  Cow.  509. 

102.  Counter  affidavits  will  not  be  heard  in 
support  of  a  motion,  even  as  to  the  character  of 
witnesses.     Cdlten  v.  Jjeamey,  2  Cow.  529. 

103.  An  affidavit  of  sale  under  the  eighth  sec- 
tion of  the  act  concerning  mortgages  (1  R.  L. 
374.)  is  sufficient,  if  certified  in  this  form^ 
**  Sworn  before  me,  this  first  day  of  November, 
1^21,  George  Dexter,  Counsr.  &c.**  without 
expresslj  certifying  that  the  deponent  appeared 
before  him,  ke.  Jaekton  v.  Gumaer^  2  Cow.  552. 

104.  Feme$ole  is  sued,  and  marries  pending  the 
suit.  This  need  not  be  noticed  in  the  subse- 
quent proceedings,  but  affidavits,  notices,  &c. 
should  be  aocording  to  the  original  title  of  the 
eause.-  If  thejr  treat  the  husband  as  a  party, 
they  are  defective ;  otherwise,  if  the  marriage 
be  mentioned  in  the  tiUe  as  mere  description  of 
the  person  of  the  feme,  Booaeveh  v.  Dale^  2 
Cow.  581. 

105.  Where  an  affidavit  was  entitled  in  two 
causes,  one  of  which  was  rightiy  and  the  other 
wrongly  stated,  and  the  affidavit  proceeded  to 
speak  of  the  cause  in  the  singular ;  held,  that 
this  was  sufficient.    Ibid, 

106.  An  affidavit  of  merits  to  prevent  an  i(i- 
(|uest,  within  the  rule  of  November  term,  1808, 
if  made  by  the  attorney,  should  contain  a  good 
excuse  for  its  not  being  made  by  the  defendant.  « 
Ibid. 

107.  Though  not  technically  a  party,  yet  one 
who  marries  a  fane  defendant  pending  the  ac- 
tion is  substantially  a  defendant,  and  may  ac- 
cordingly make  an  affidavit  of  merits.    Ibid, 

108.  The  affidavit  for  a  reference  need  not 
state  where  the  venue  is  laid.  Cleveland  v. 
Strong,  2  Cow.  448. 

109.  An  aflMavit  for  a  reference  should  state 
that  issue  is  joineit  Janten  v.  Ttmpan,  3  Cow. 
34. 

110.  Affidavit  taken  before  any  nolaiy  public  ofi 
New  Hampshire  allowed  to  be  read.  Tucker  v. 
Ladd,  4  Cow.  47. 

111.  The  affidavit  upon  which  to  move  for  judg- 
ment as  in  case  of  nonsuit  most  show  there  has  been 
a  circuit  at  which  the  plaintifT  might  have  tried  his 
cause.    Anofwmoue,  6  Cow.  388. 

112.  The  Court  will  not  take  judicial  notice  that 
there  has  been  such  a  circuit.    Ibid, 

1 12*.  The  Supreme  Court  has  no  power  to  com- 
pel the  making  of  an  afl&davit  respecting  a  motion. 
Bacon  v.  Magee,  7  Cow.  515. 

113.  Where  a  statute  requires  that  a  certun  afli- 
darit  shall  be  made,  without  saying  before  whom, 
(e.  g.  the  first  section  of  the  stat  sess.  39,  ch.  231, 
providing  for  the  incoiporation  of  the  Jeflforson  County 
Dank;)  it  may  be  taken  before  any  magistrate  or  of- 
ficer having  power  to  administer  an  oath.  Wood  v. 
Jeffer$on  County  Bank,  9  Cow.  194. 

114.  A  party  in  interest  in  a  suit  pending  in 
another  state  cannot  be  compelled  to  testify  in 
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«  proMsdiiig  ondex  the  aet  authorising  nmgts- 
tntes  to  take  affidaTits  to  he  used  in  other  states. 
7%e  People  y.  Irving^  1  Wood.  80. 

115.  in  the  affida?it  of  the  attendanee  of  wit- 
aesses,  their  names  must  he  stated.  Xa  Fiarge 
T.  Luee^  1  Wend.  73. 

1 1 6.  On  a  motion  fot  a  mandamuaj  the  affidavit 
must  not  he  entitled  ,•  for  there  is  no  oause  pend- 
ing in  the  Supreme  Court*  and  an  indietment  for 
perjury  in  making  such  an  affidavit  would  ful. 
People  T.  Tioga  Otmmon  Pleae^  I  Wend.  991. 

117.  An  i&daTit  sworn  to  before  a  deputr 
elerk  is  defeeUre,  the  principal  being  in  fiiil 
life.    NorlMi  t.  CbA,  8  Wend.  950. 

118.  An  affidayit  on  which  a  motion  in  Court 
is  founded  should  be  made  by  the  attorney,  and 
not  by  his  clerk.  Chaee  t.  Edwardt  et  id.  ^ 
Wend.  9d3. 

119.  The  jwtU  shefuld  be  stated  In  the  eo^ 
senred,  when  it  is  an  essential  part  of  an  affi- 
davit which  is  to  be  serred.    Ibid. 

190.  Affidavits  in  opposition  to  an  affidsTit  of 
merits  are  not  reeeivea  on  a  motion  to  open  a 
delhult    Aiin^^T.lf'iV;MV,9Wend.986. 

191.  An  affidavit  showing  the  reason  why  an 
affidaytt  on  which  a  eerHormi  was  granted  was 
not  made  by  the  party,  may  be  made  more  than 
thirty  days  after  jutlgment,  and  is  xeceiyahle 
even  on  a  motion  to  quash  the  eertiontri.  Flantb- 
gan  y.  Murphy^  9  Wend.  991. 

199.  A  positiye  affidavit  of  indebtedness 
made  on  showing  oause  of  aetion  cannot  be  con- 
tradicted, but  it  may  beconleesed  and  avoided; 
€.  g.  the  defendant  may  ^ow  an  insolvent  dis- 
charge. Jordan  y.  Jordan^  6  Wend.  594. 
'  193.  In  ejectmeiKby  landlord  for  nonpayment 
of  rent,  the  affidavit  required  by  the  statute  may 
be  filed  without  motion  in  Court.  JUvingUon 
Y.  ONMicr*  7  Wend.  591. 

194.  In  an  affidavit  to  founder  resist  a  motion 
for  change  of  venue,  the  party  must  state  that 
his  witnesses  are  each  and  every  of  them  ma- 
terial, and  that  without  the  testimony  of  fsech 
and  every  of  them,  lie  cannot  safely  proceed  to 
trial.     OonMtaniine  v.  Dunhttm^  9  Wend.  4S^1. 

195.  An  affidavit  to  found  a  motion  for  judg- 
ment as  in  case  of  nonsuit  may  be  made  by  the 
defendant  as  well  as  by  ^e  attorney ;  but  the 
affidavit  of  the  clerk  of;  the  attorney  will  not  be 
received.    Jtnea  y.  Marrimany  9  Wend.  498. 

196.  jfustification  of  trail  in  error  is  ex  forte  by 
affidavit ;  notice  of  time  and  place  of  justification 
need  not  be  given,  Bamett  v.  Pardow^  10  Wend. 
615. 

137.  Form  of  certificates  authenticating  affi- 
davits taken  abroad,  objected  to  by  counsel  and 
approved  by .  Court*  Belden  v.  Deooe  et  at.  19 
Wend.  993. 

198.  The  affidavit  6t  a  part^.  to  a  suit,  made 
in  the  progress  of  a  cause,  for  the  purpose  of 
resisting  a  proceeding  on  the  part  of  his  anta- 
gonist, cannot  be  excluded  by  counter  affidavits 
setting  forth  that  the  party  niakiofir  the  affidavit 
is  an  atheist.    Xeonardy.  Manari  1  Hall,  900. 

199.  The  competency  of  a  witness  cannot  be 
attacked  in  this  collateral  way,  as  he  has  no  op- 
portunity for  explanations  or  reply.    Ibid.    . 

130.  Bat  where  a  party  has  been  induced  to 
make  tn  appticatlon  to  the  Court,  by  the  incor- 
rect declarations  of  the  opposite  party,  the 


Court,  althotieh  they  may  fefnse  tlieappllealiea, 
will  compel  the  party  in  fault  to  pay  the  costs 
of  the  application.    Aid. 

VII.  Common  r^ieu 

131.  A  defendant  may  enter  a  rule  of  eoutse 
to  reply  to  a  pten/NOf  damin  contimmnoe,  or  thai 
the  plaintiflf  be  iu«»  jProMcrf.  Jbefaen  v.  Poer^  4 
Cow.  418. 

138.  An  order  for  thne  to  Bttke  a  case  under 
the  six&  genetal  nile  of  January  term,  1799, 
cannot  be  enlarge^  after  the  order  has  expired, 
but  only  while  it  is  running.  Mawkino  y.  Tit 
Ihiiekeu  emd  Orange  Steamboat  Cbmpamyi'J  Cow. 
487. 

.  133,  A  rule  to  plead,  entered  previonn  to  the 
return  day  of  a  ee^pkta^  altbousii  tSiet  the  e^isi 
is  returned  to  the  cletk*8  office,  ift  irregular. 
Smi^etal.  V.  Buek  aai.  9  Wend.  8791 

1 34.  A  defondant,  after  demnrring  to  the  jXm- 
titf  *•  declaratiofi,  cannot  "enter  a  rule  to  amend 
as  of  ooQiae,  and  under  it  withdraw  bis  de- 
murrer and  aerVe  a  plea.  Bkeoker  v.  BeiMmger^ 
11  Wend.  179. 

135.  Where  a  par^  demurs  and  heeoiDes  sa- 
tisflecl,  he  has  taistiiken  Hfs  defence ;  he  can 
amend  only  by  obtaining  leave  of  ihe  Court.  tbuL 

136.  A  defendant  may  file  a  canehir  hUht  the 
next  term  aiVer  he  has  received  the  same,  and 
enter  a  rule  in  the  common  rule  book  for  eeata. 
Proved  v.  Jobfwm  et  ui,  19  Wend.  289. 

Win,  Jlgreemeide  emd  »tipulaiitm8  &ef«eem  the 
partiA  or  their  eUtomeye. 

137.  On  settittgr  aaide  a  proceeding  Id  sood 
foith  for  irreguleniyi  where  an  action  wui,  in 
consequence,  technically  lie,  but  apparently  with 
only  nominal  damages,  the  Court  will  require 
the  party  moving  to  stipulate  not  to  bring  the 
action.    Rogen  v.  Chapman^  7  Cow.  475. 

138.  Otherwise^  where  otrMuiMtaaeea  appear 
calling  for  greater  daAages.    Ibid. 

139«  As  where  an  inegutar  cs.  w.  ia  executed 
oppressively.    Ibid. 

140.  Wliere  the  terms  of  an  agreement  am 
reduced  to  writin^^,  b^t  fidi  signed,  and  one  of 
the  parties  takes  a  copy  of  the  writioff  to  sub* 
mtt  to  others  interested  with- him  in  iSe  nmtter, 
the  other  narty  is  not  at  liber^  to  read  such 
paper  in  evidence  in  a  suit  subsequently  brought 
m  reference  to  the  subject-matter  of  the  nego- 
tiation, the  agreement  being  inchoate.  J!~ 
fbrd  V.  fVhilitey,  45  Wend.  381. 

IX.  Metnoml  of  eaiaee  6y  habeas  corpaa  or 

tiorari. 

141.  Suit  is  removed  from  Common  Pleas  by 
kabeae.  eorpus^  and  the  plaintiff  necleets  to  de- 
clare Iwithin  two  terms,  and  the  defendant  aftep* 
wards  refoses  to  receive  a  declaration ;  then  the 
plaintiff  brings  a  second  ai^n  here  for  the 
same  cause.  The  Court  will  not  stay  proeeed- 
ings  in  the  last  suit  till  the  costs  of  th6  first  are 
paid.    Lawrtnee  v.  Dideenion^  9  Cow.  580. 

149.  Where  the  defendant  removes  a  eauae 
by  habeaeeorpus^  and  the  plaintiff  does  not  fel- 
low him  by  declaring  in  this  Court,  he  ia  not 
hound  topay  cost8<    Ihid, 

143.  The  two  terms  within  which  a  plaJatifT 
is  all^ired  to  declare  on  a  htAem  torpta  wasA 
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\ye  reckoned  IncTasire  of  the  term  at  which  bail 
is  put  in.    Bogart  ▼.  BritUcerkoff^  3  Cow.  587. 

144.  Criminal  cases  tried  at  the  Sessions  or 
Oyer  and  Terminer  will  not  for  the  future  be 
heard  upon  a  case  made  for  die  advice  of  this 
Court,  unless  brought  up  by  eeriioraru  Rule 
of  Court.     15  Wend.  163. 

X.  Dtdarationt  (a)  Ftting  and  serving  deetara* 

Hon, 

« 

145.  The  copy  of  a  declaration,  or  other 
pleading  senred,  cannot  be  disreffarded  on  ac- 
count of  the  pleading  not  being  filed.  Irwin  r. 
I^etfo,  7  Cow.  153. 

146.  The  Court  will  compel  this  to  be  done 
nunc  pro  tune  at  any  time.    Jbid, 

147.  An  tiimended  narr,  cannot  be  served 
vrithout  a  previous  rule  to  amend.  Maeomb  v. 
JSmiik  et  td.  1  Wend.  67. 

148.  In  a  case  of  two  defendants,  where  one 
pleads  the  general  issue  and  the  other  demurs, 
and  the  declaration  is  subsequenUy  amended, 
both  defendants  are  bound  to  receive  an  amended 
declaration.  Thomas  v.  Jllen  si  oL  2  Wend.  618. 

149.  Where  a  suit  is  prosecuted  by  a  law 
firm,  as  attorneys  for  the  plaintiflf,  it  is  enough 
that  the  name  of  the  firm  prosecuting  the  suit 
for  the  plaintiff  is  stated,  in  the  declaration ; 
both  Christian  and  surnames  need  not  be  stated. 
Bank  of  Geneva  v.  Riee,  IS  Wend.  434. 

150.  Where  a  suit  is  commenced  by  the  filing 
of  a  declaration  in  the  clerk's  office,  &c.,  in  a 
case  where  the  cause  of  action  accrues  in  vaca- 
tion, and  the  declaration  Is  filed  before  the  next 
term,  the  oeclaration  must  be  entitled  specially 
as  of  the  preceding  tdrm,  as,  for  instance,  **  of 
January  term,  to  wit,  the  13th  day  of  March,  in 
the  term  of  January,  in  the  year/'  &c.  Paul  v. 
Graves^  5  Wend,  76. 

151.  Where  a  suit  is  commenced  by  the  filin? 
and  service  of  a  declaration,  it  may  be  amended 
as  of  course  in  the  same  manner  as  if  filed  after 
process.  The  People  v.  Monroe  Common  Pieas, 
6  Wend.  105. 

152.  An  infant  defendant  cannot  be  required 
to  procure  the  appointment  of  a  guardian,  when 
the  suit  is  commenced  against  him  by  declare* 
Uon.     The  People  v.  Hoffman^  7  Wend.  489. 

153.  In  a  suit  commenced  by  declaration 
against  several  defendants,  the  plaintiff  cannot 
proceed  until  all  the  defendants  oe  served  with 
the  declaration.  The  People  v.  Superior  Court 
of  New  York,  7  Wend.  617. 

151.  A  declaration  delivered  to  a  sheriff  to  be 
served,  mast  be  served  and  returned  within  a 
reasonable  time  t  If  the  sheriff  neglects  his  duty, 
he  may  be  ruled  as  in  the  case  of  a  capias, 
Antnymous^  10  Wend.  579. 

155.  Where  a  suit  is  commenced  by  declara- 
tion in  the  Common  Pleas  of  one  county,  the 
copy  of  such  dieclaretlon  cannot  be  served  on 
the  defendant  whilst  in  another  county.  Ex 
parte  Green  v.  Otieida  Common  Pleas,  10  Wend. 
592. 

156.  A  defendant  npon  whom  a  declaration 
has  been  served  out  of  the  county  in  which  the 
suit  is  oommencedj  wai?es  the  irregularity  by 
obtaining  a  rule  against  the  plaintiff  to  file  se- 
curity for  costs.  S^res  v.  Broome  Cbmmon 
Pleas,  10  Wend.  600. 


167.  ^Where  a  suit  is  commenced  in  vacatfon 
by  declaration,  entitled  generally  as  of  the  ore- 
ceding  term,  and  the  cause  of  action  arose  since 
tenn,  on  a  motion  in  arrest  after  verdict,  the 
plaintiff  will  be  permitted  to  amend  on  payment 
of  costs,  and  to  enter  judgment  on  his  verdict. 
Thomas  v.  Leonard,  11  Wend.  53. 

158.  Where  a  sheriff  certifies  that  he  has 
served. a  copy  of  the  declaration  on  the  defend- 
ant in  an  action  commenced  by  the  filing  and 
service  of  the  declaration,  it  wiH  be  intended 
that  the  service  was  personal.  Central  Bank  v. 
Hnrtghl  et  al.  12  Wend.  190. 

159.  The  service  of  a  declaration  on  the  same 
day  thai  the  original  is  filed  is  good,  although 
the  service  precede  the  filing.  Hughes  v.  Pai- 
ton,  12  Wend.  234. 

160.  Where  a  suit  is  commenced  by  the  filing 
and  service  of  a  declaration,  the  day  of  the  ac- 
tual commencement  of  the  suit  may  be  shown 
on  the  trial,  where  the  rights  of  the  parties  re* 
qaire  such  proof.  JkBchaels  d  al.  v.  Shaw,  12 
Wend.  587. 

(b)  Rule  to  plead  and  to  amwer. 

161.  H.  and  W.,  attorneys,  being  partners* 
issued  a  etyf,  ad  res,,  on  which  the  defendant 
endoraed  his  appearance,  in  the  name  of  W., 
as  attorney,  filed  a  declaration,  and  entered  a 
role  to  plead  as  on  the  niotion  of  H.  and  W., 
and  gave  notice  thereof  in  the  name  of  W. 
The  defendant's  attorney  searched  the  commoii 
rule  book  (W.),  found  no  rule  entered,  and 
neglected  to  plead,  the  rule  being  entered  in  rule 
book  (HJ),  and  a  default  Was,  therefore,  entered 
for  want  of  a  plea ;  and  because  the  defendant 
was  misled,  the  Court  set  aside  the  default  with- 
out costs.     Stewart  v.  'Atkins,  3  Cow.  67. 

162.  Whep  the  twentieth  day  of  a  rule  to 
plead  happens  on  a  Sunday,  the  defendant  has 
the  whole  of  the  next  day  to  plead  in.  Borst  v. 
Griffin,  5  Wend.  84. 

163.  On  a  motion  for  leave  to  reply  double, 
it  must  be  shown  that  the  matters  sought  to  be 
replied  are  true,  WNair  v.  Bronson,  6  Wend. 
534. 

164.  Special  order  for  rule  to  plead  in  eject- 
ment may  be  obtained  either  at  a  general  or  spe- 
cial term.     Frost  v.  Snow,  7  Wend.  521. 

XI.  Jiidgment  of  non  pros. 

165.  A  plaintiff  may  be  non  prossed  as  to  his 
common  counts  only,  leaving  him  to  proceed 
npon  his  special  count,  fbr  not  Cumishing  a  bill 
or  particulars.    Symonds  v.  Cnrw,  5  Cow.  279. 

166.  Furnishing  a  bill  of  particulara  after  a 
regular  notice  of  a  motion  for  judgment  of  non 
pros,  for  not  delivering  one  pureuant  to  a  judge*s 
order,  is  an  answer  to  the  application,  provided 
the  costs  be  paid  up  to  that  time,  but  not  other- 
wise.   Ibid, 

167.  Judgment  of  non  pros  obtained  by  an 
infant  defendant  set  aside,  because  he  defended 
by  attorney  instead  of  guardian,  Comstoek  v. 
Carr,  6  Wend.  526. 

168.  To  nonpros  a  plaintiff  in  errer,  the  rule 
to  transcribe  the  record  mnst  be  entered  in  the 
Couri  below,  and  not  in  the  Supreme  Court. 
Mtlein  t.  Leayerfrft,  10  Wend.  574. 

169.  If  a  plaintiff  laid  under  a  rule  to  file  so* 
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carity  for  costs  does  not  forthwith  comply  with 
the  same,  the  defendant  may  apply  for  judgment 
of  fumproB.    Glover  y.  Cuming^  12  Wend.  395. 

170.  //  aeenu,  however,  that  on  receiving  no- 
tice of  the  motion  of  judgment  of  non  pr09^  the 
plaintiff  may  still  comply  on  paying  costs  of 
the  motion,  or,  if  necessary,  obtain  an  extension 
of  the  time  to  file  the  required  security.    Ibit^ 

Xn.  Imparhneef  time  for  pleadings  and  Jiling^ 
and  delivering  pUa^  jre, 

171.  A  plea  of  alienation  and  totit  temps  prisj 
nnder  the  statute,  (seas.  39,  ch.  168,  «.  1,  1  R. 
L.  66.)  may  be  pleaded  after  a  general  impar- 
lance. So  of  nontenure.  jUkm  v.  Smilh^  I  Cow. 
183. 

173.  By  an  exception  to  bail,  after  copy  plea 
served,  though  received  without  objection,  the 
plea  becomes  a  nullity;  and  to  prevent  ade^ 
fault,  the  defendant  must  plead  de  novo  after 
Justification.    Briga  v.  Jtmve^  7  Cow.  508. 

173.  And  this,  though  one  of  the  defendants 
(joint  debtors)  be  not  arrested,  and  bail  be  put 
in  as  to  both.    Ibid. 

174.  Where  a  party  has  omitted  to  plead  the 
statute  of  limitations,  the  Court  will  not  suffer 
him  to  amend  by  adding  thai  plea,  although  the 
action  be  for  mesne  profits  against  a  purchaser 
who  has  a  covenant  of  warranty  from  his  grantor. 
Jaekeon  v.  Faricky  3  \Veod.  394. 

175.  Where  a  defendant  obtains  an  order 
enlargriog  the  time  to  plead  for  his  own  conve- 
nience, and  not  staging  the  plaintiff's  proceed- 
ings until  the  delivery  of  a  bill  of  particulars 
or  the  like,  the  time  continues  to  run,  notwith- 
standing the  order ;  and  if  the  order  be  revoked 
and  the  twenty  days  have  expired,  the  plaintiff 
is  at  liberty  to  enter  the  default.  Knap  v.  Smithy 
7  Wend.  534. 

176.  An  order  enlarging  time  to  plead  may 
be  vacated  without  previous  notice  to  the  de-^ 
fend  ant ;  whether  notice  shall  or  shall  not  be 
ffiven,  is  discretionary  with  the  commissioner. 
JCingman  et  al,  v.  Haihhone^s  Jdminittraiorat  13 
Wend.  340. 

177.  An  application  to  amend  the  declaration 
will  at  all  times  be  grranted  upon  payment  of 
costs,  where  such  amendments  do  not  operate 
as  a  surprise  upon  the  defendant,  nor  subject 
him  to  injury.  But  the  defendant,  in  such  a 
case,  will  he  permitted  to  withdraw  his  pleas, 
and  plead  again  dt  novo*  Penny  et  al,  v.  Fan 
Clef,  1  Hall,  165. 

178.  Where,  upon  a  demurrer  to  the  plain- 
tiff's declaration,  the  demurrer  is  overrulea,  and 
leave  given  to  the  defendant  to  answer  over 
upon  payment  of  costs,  it  is  the  duty  of  his 
attorney  to  seek  the  opposite  party  without  de- 
lay, pay  the  costs,  and  plead  to  issue.  JVolf 
T.  Luyater,  1  Hall,  330. 

179.  Where  2l  plea  in  abatement  has  been  in- 
terposed on  the  part  of  the  defendant  by  mis- 
take, and  under  a  misapprehension  of  facts,  the 
Court  will,  upoa  a  proper  application  and  upon 
prescribed  terms,  permit  the  plea  to  be  with- 
drawn, notwithstanding  it  has  been  verified  by 
affidavit,  {Tally  v.  Hamilton,  1  Hall,  333.^  but 
not  amended,  ^ee  TVinder  r.JDurani,  5  Wend.  73. 

180.  Where  the  attorney  for  the  plaintiffs, 
through  inadvertence^  neglects  to  file  a' replica- 


tion to  the  defendant's  ples  of  pajrmeiit,  anl 
takes  an  inquest  against  him  before  the  plead- 
ings fire  formally  closed ;  the  Court  will,  under 
proper  circumstances,  permit  aieplication  to  be 
filed  after  the  inquest,  nunc  pro  tunc*  Jjaekwoei 
V.  Flanagan^  3  Hall,  545. 

181.  Sut  where  the  defendant's  attorney  was 
aware  of  the  fact  that  the  rpplication  was  not 
filled,  and  lay  by  for  the  purpo^  of  availiaf 
himself  of  the  defect,  «od  then  oppn  the  plaio- 
tiff's  applicattoo  for  leave  to  file  his  leplicatioa 
nunc  pro  tune,  the  defendant  himself  Mvort  to  e 
drfence  upon  the  merits^  the  Court  refused  to  al- 
low the  replication  to  be  thus  filed,  but  com* 
peUed  the  defendant  to  pay  all  the  coots  of  the 
Inquest  and  the  motioui  as  a  cooditioQ  qjka 
which  the  plaintiff'a  application  was  refosed. 
Ibid. 

XIU.  When  a  cause  «f  at  cmte,  and  ike  ifed 

183.  Where  a  plaintiff  takes  issue  opoa  a 
plea  of  an  insolvent's  discharge,  ssd  the  isaia 
is  found  for  the  defendant,  the  pluntiff  is  as^ 
ject  to  the  costs  of  the  trial,  but  not  to  those  d 
putting  in  the  plea.  ConkUn  elaL  r.  IJuniom,  1 
Wend.  30. 


XIV.  Judgment  by  eonfemionj  and  on 

<Bf  attorney. 

183.  On  moving  to  set  aside  ai  jodgkiest  bj 
confession,  on  bond  and  warrant  of  sttoniej, 
for  usunr,  it  appearing  from  the  affidavits  te  k 
doubtful  whether  the  allegation  of  nsorj  wu 
true  or  not,  the  Court  directed  ^  feined  issai 
to  try  the  fact.    Morty  v.  Shearer,  3  Cow.  4&. 

184.  Form  of  the  rule.    Ibid. 

185.  What  shall  be  deemed  a  valid  eoafes^ 
sion  of  judgment  before  a  justice,  under  th? 
statute.  JfSess.  41,  ch.  94,  s.  7.)  JlfoaA  r.  Lam- 
rente,  4  Uow.  461. 

186.  Form  of  a  confeasion,  specificatios,  aad 
affidavit,  under  that  statute,  recognised  as  valid. 
Ibid.  -* 

187.  Where  one  becomes  endorser  or  soxetj, 
and  takes  a  bond  and  warrant  to  confess  jndg- 
ment  from  his.  principal  as  counter  seeority,  be 
may  enter  judgment  and  sue  out  execniioa  ke 
the  sum  for  which  he  is  liable  as  snrety,  t^ 
sum  being  due  in  part  or  in  whole  beibre  sctsal 
payment  by  him.     MarM  v.  Smitk,  5  Cow.  441. 

188.  And  tills,  though  the  bond  be  not  fcr  a 
specified  sum,  but  coadiUoned  to  pay  eeitaia 
endorsementa  made  and'  to  be  made  by  him  fcr 
the  obligors,  and  to  indemnify  against  eotts, 
&c.    lUd. 

189.  And  fie  may  issue  execution  for  the 
whole  penalty  without  motion,  subject  to  spe- 
cific directions  to  the  sheriff  as  to  the  amou^ 
to  be  levied,  as  soon  as  he  can  ascertain  it.  Ihid. 

190.  If  execution  be  issued  for  too  much,  iba 
Court  will  conect  this  On  motioli.    Ibid, 

191.  And  they  may  also,  do  motion,  make 
order  for  securing  the^um  to  be  levied  to  tke 
creditors  to  whom  the  surety  is  bound,  if  they 
see  that  this  is  necessary.    Ibid. 

193.  A  judgment  entered  ona  eogtMwl  gives 
by  a  defendant  while  under  arrest  will  not  be 
set  aside  on  the  ground  of  Afrest,  whcare  tlia 
evidence  is  satisfactory  that  the  act  was  volua* 
tary.    Smith  et  d/.  ads.  Storm^  1  Wend.  37. 
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XV.  Judgment  hy  default  t  (a)  When  and  kow 
a  default  majf  be  entered* 

193.  The  defendant  may  appear  at  the  circuit 
ailer  the  jury  are  empannelled  for  an  inquest  by 
default.    Mitten  t.  in^enoll^  3  Cow.  367. 

194.  A  special  verdict,  finding  that  the  de- 
fendant does  not  appear  nor  offer  any  evidence 
in  support  of  his  plea,  is  a  nullity.    Ibid, 

195.  The  plaintiff  cannot  take  judgment  of 
course  upon  a  special  verdict,  but  it  should  be 
on  motion  in  Court.    Ibid, 

196.  The  plaintiff  cannot  carry  the  cause 
down  to  trial,  till  a  judgment  b^  default  is 
entered  agninst  the  one  who  omits  to  plead. 
Fan  Shaidk  v.  TVoUer^  6  Cow.  599. 

197.  Where  a  plaintiff  inadvertently  takes  a 
judgment  by  de&uk,  without  filing  common 
bail,  or  causing  the  defendant's  appearance  to 
be  ent«;red,  the  Court  will  allow  either  to  be 
done  on  payment  of  costs;  and  if  the  omission 
be  occasioned  by  the  defendant's  fault,  then 
without  costs.    Ibid. 

198.  A  judgment  by  default,  entered  at  a 
term  which  commences  after  the  defendant's 
death,  is  void.  Chri$w9ld  v.  Stetoartf  4  Cow. 
457. 

199.  It  is  not  made  good  hj  any  statute,  and 
Is  not  good  bv  a  relation.    Ibtd* 

SOO.  A  judgment  does  not  relate  back  to  a 
period  beyond  the  first  day  of  the  term  at  which 
It  is  entered.    Ibid, 

301.  On  a  tcirefaeiaa  upon  such  a  judgment 
against  the  terre  tenants,  they  may  show  by 
plea  that  the  jud^ent  was  so  entered.    Ibid. 

.203.  In  an  action  of  partition  in  case  of  d^ 
fault,  the  proof  exhibited  mast  at  least  be  such 
as  would  establish  a  prima  facie  right  of  reco- 
very in  ejectment;  and  the  proof  must  in  the 
first  instance  be  submitted  to  the  clerk.  Qriggi 
V.  Feekham  eioL  3  Wend.  436. 

(b)   Jaterheutary  Judgment  and  aegeumeni  of 

damages, 

903.  In  an  action  against  several,  if  one  pleads 
to  issue,  and  another  suffers  judgment  by  de- 
fault, damages  must  be  assessed  against  both 
at  the  same  time,  by  the  jury  who  try  the  bsne. 
Fan  Sehauk  v.  TVQtter^  6  Cow.  599. 

304»  Thoogh  a  wmtea  may  be  filed  on  the  first 
day  of  term,  and  tne  rule  for  judgment  entered 
nut,  judgment  cannot  re^lariy  be 'signed  until 
four  days  in  term  have  intervened.  Yet  none 
but  the  defendant  can  avail  himself  of  such  an 
irregularity.  Bankef  Orange  v.  Broum^  1  Wend. 
31. 

305.  A  rale  for  interlocutory  judgment  cannot 
be  entered  until  four  days  in  term  after  default. 
Boyd  €t  at.  v.  Seely,  2  Wend.  343.  S.  P.  Met- 
ehanU^  Imuranee  Co.  v.  Sirnmontj  10  Wend. 
561. 

306.  A  writ  of  inquiry  of  damages  may  be 
tested  and  made  returnable  after  the  spcond 
week  in  term.    Cook  v.  7\Utle^  3  Wend<  289. 

307.  Where  there  are  two  defendants,  one  of 
whom  suffers  a  default^  and  the  other  pleads,  a 
rule  for  interlocatory  judgment  must  be  entered 
previous^  to  the  notice  of  trial.  Cuddebatk  v. 
IkineJy^  3  Wend.  634. 


308.  In  an  action  against  three  defendants,  two 
of  whom  plead,  and  the  third  suffers  a  default, 
the  plaintiff  may  notice  his  cause  for  trial  be- 
fore entering  interlocutory  judgment  against  the 
defendant  making  default,  end  may  taKe  an  in- 
quest at  the  circuit,  provided  that  before  doing 
so,  interlocutory  judgment  is  entered  against 
such  defendant.  Bank  rf  Rochester  v.  Boulton 
et  at.  5  Wend.  106. 

309.  Four  full  days  in  term  must  intervene 
after  the  entry  of  the  default  before  interlocu- 
tory judgment:  a  hile  for  interlocutory  judg< 
ment  cannot  regularly  be  entered  on  Saturday 
upon  a  default  entered  on  the  preceding  Tues- 
day. Merchants*  Insurance  Company  v.  SimmonSf 
10  Wend.  661. 

810.  Where  a  default  is  suffered,  the  defend- 
ant, in  addition  to  the  usual  terms  which  a 
plaintiff  may  impose,  may.  be  required  to  accept 
short  notice  of  trial ;  and  if  he  refuses  to  do  so, 
unless  he  shows  that  he  had  not  time  to  prepare 
for  his  defence,  he  will  not  be  relieved  although 
he  swears  to  merits.  Butler  v.  King^  10  Wend. 
561. 

311.  Notice  of  inquiry  must  be  ^  ven  fourteen 
days  before  the  day  of  executing  writs  of  in- 
quiry    Ntchols  V.  Nichols^  10  Wend.  560. 

313.  When  a  writ  of  inquiry  is  directed  to 
be  executed  at  the  circuity  the  circuit  judge,  and 
not  the  sheriff,  takes  the  direction  of  its  execu- 
tion; and  the  proceedings  are  in  all  respects 
similar  to  the  taking  of  an  ordinary  inquisition. 
Ellsworth  V.  Thompson,  13  Wend.  658. 

313.  In  such  writ,  the  sheriff  must  be  com- 
manded to  summon  the  jury,  and  the  judge 
directed  to  take  and  certify  the  inquisition. 
Ibid. 

314.  On  the  execution  of  a  writ  of  inquiry  in 
an  action  of  assault  and  batteiry,  matter  of  pro- 
vocation, happening  so  long  before  the  assault 
diat  there  has  been  time  ^r  refiection,  and  for 
the  passions  to  cool,  cannot  be  taken  into  con- 
sideration by  the  jury,  in  the  assessment  of 
damages ;  it  is  otherwise  where  the  provoca- 
tion and  assault  are  simultaneous^.    Ibtd, 

(c>  Setting  aside  the  drfault, 

315.  Merits  need  not  be  shown  to  obtain 
relief  against  a  re^ar  default,  accidentally  in- 
curred, for  not  assigning  error.  Fan  Jilstine  v. 
Brower^  1  Cow.  45. 

316.  Default  ajrainst  the  defendant,  for  want 
of  a  plea,  set  aside,  for  variance  between  the 
writs  and  count  in  the  Christian  name  of  oi.e  of 
the  defendants,  the  writs  being  Alexander  and 
the  count  Andrew.  Henderson  v.  BaUantinCf 
4  Cow.  549. 

317.  Where  a  rale  taken  by  default  is  opened 
on  excusing  the  default,  it  must  be  heard,  as  to 
the  party  who  took  it^  on  the  same  papers  upon 
which  he  originally  moved  it.  Knowlton  v.  BoW' 
rason^  8  Cow.  135. 

318.  He  cannot  enlarge  the  ground  of  the 
motion  by  way  of  reply  to  his  adversary. 
Ibid, 

319.  E.  g.  a  rule  by  default  to  chan^  a  ve- 
nue, on  being  opened,  cannot  he  maintained  by 
afiidavltsof  additional  witnesses.    Ibid, 

320.  A  default  at  term  on  a  certiorari  case 
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will  be  opened  at  any  time  during  the  term, 
without  any  ezcose.    Jnonifmoutt  1  Wend.  76^ 

221.  Where  a  party  is  let  in  to  defend  after  a 
default,  the  plaintiff  is  not  bound  to  serve  him 
with  a  declaration,  Hiiduock  y.  Bftrlow^  3  Wend. 
628. 

292,  A  default  for  not  pleading  will  be  opened 
where  it  is  suffered  by  the  itemed  of  the  attor- 
ney, and  he  is  insoWent  MuKham  t.  Dudley^ 
9  Wend.  514. 

933.  A  defauU  for  not  pleadinf  will  not  be 
opened,  unless  excused.  J^hmon  t.  CZorA,  6 
Wend.  517. 

224.  On  settings  aside  a  default  for  not  plead- 
ing, the  Court  will  not  impose  the  condition 
that  the  party  shall  not  plead  the  MtaiuUcflhiUr 
tmUom.     Gourlay  t.  Hutton^  10  Wend.  595. 

225.  Where  a  plea  is  sent  by  mail,  and  the 
letter  containing  it  comes  to  the  hands  «f  the 
plaintiff's  attorney,  who  obserree  it  to  contain  a 
paper  in  a  particulur  cause,  and  a  default  is  sub* 
sequently  entered  in  that  cause,  such  default 
will  be  set  aside  as  ineffttlarly  entered,  al- 
though the  attorney  immediately  returns  the 
letter  to  the  box  in  the  post-office  where  he 
found  it,  and  giyea  notice  that  he  will  not  take 
it  from  the  office,  dark  y.  M^Farhndf  10 
Wend.  634. 

226.  Where  a  default  for  not  pleading  was 
entered  on  the  wrong  side  of  a  common  rule 
book,  the  Court  refold  to  set  aside  the  delault, 
it  not  appearing  that  the  defendant. had  in  any 
way  been  misled  or  prejudiced  by  the  mistake 
of  the  plaintiff;  but  the  plaintiff  was  directed 
to  pay  the  costs  of  the  motion  to,  set  aside 
the  default,  Oramer  Y.FitxBimmonst  12  Wend. 
251. 

227.  A  default  regular!^  entered  wUl  never 
be  set  aside  without  an  affidavit  of  merits.  ^U 
Ian  ▼.  Tiamprnm^  1  Hall,  54* 

228.  A  declaratbn  in  this  case  contained  both 
special  and  common  counts.  The  defendant 
pleaded  specially  to  t&e  former,  but  omitted  the 
general  issue  to  the  latler#  The  plaintiff  caused 
the  special  pleas  to  be  stricken  out  as  sham 
pleas;  entered  a  nolle  prouqui  on  the  special 
counts,  and  a  default  for  want  of  a  plea  to  the 
common  counts.  The  defauU  wa»  held  to  "be 
regular;  but  the  defendant  was  permitted  to  set 
it  aside  on  payment  of  costs,  and  filing  an  affi- 
davit of  merits.    Ibid. 

XVI.  Striking  out  cotin/t,  fre. 

229.  In  oimimpsit  the  defendant  pleaded  the 
general  issue,  and  a  second  plea,  false  in  fact, 
and  about  which  there  was  some  doubt  as  to  its 
goodness  in  point  of  law ;  and  on  motion  by  the 
plaintiff,  the  Court  ordered  it  stricken  out.  Steu>- 
ari  V.  Hotehkiu^  2  Cow.  634. 

230.  A  apecial  plea,  under  the  statute  of  dou- 
ble pleading,  though  it  be  an  ordinary  plea,  and 
gooo  in  its  face,  if  it  be  sworn  to  be  altogether 
false,  in  fact,  by  this  plaintiff,  and  not  pretended 
to  be  true  by  the  defendant  or  his  attorney,  will 
be  set  aside  on  motion,  even  after  replication, 
demurrer,  and  Joinder;  and  after. the  plaintiff 's 
attorney  has  placed  it  on  the  calendar  for  ar^- 
ment ;  and  even  after  the  cause  has  been  tried 
upon  the  general  issue.  Brewster  v.  BaU^  8 
Cfow.  34. 


231.  Tlie  Court  will  not  set  aside  a  plea,  on 
the  ground  of  its  being  false,  unless  it  also  ap- 
pear to  be  intended  artmlly  to  draw  the  plaintiff 
into  a  course  of  raecial  nleading  whick  may 
compromit  hia  rigfata,  and  not  tmw  if  the  de- 
fendant swear  tl^  he  expects  to  be  able  te 
]Move  it.  Tathr  v.  XaiU,  4  Cow*  47.  Yimng 
V.  Gaderer^  4  Cow.  48,  note  (b), 

232.  A  plea  will  not  be  aet  aside  ma  IHtoIom 
merely  beeause  the  Court  have  keld  oma  pre- 
cisely like  it  bad  on  demurrer,  or  oo  nsotion  for 
judgment  non  obiianU  veredicto,  Dama  v.  ,§iBwm 
4  Cow.  142. 

233.  Nor  can  the  plaintiff  treat  it  as  a  nsIUty, 
and  enter  a  rule  of  conrae,  for  jvdgment,  aa  by 
default,  or  coofossion  by  nUUl  didt.     Ibid, 

234.  The  defendant  has  a  right  to  retain  it  en 
the  reoord,  and  have  it  passed  upon,  with  a  viev 
to  bring  a  writ  of  eiam:.    Jhid 

385.  A  general  affidavit  of  merila  is  aaAcieat 
io  resist  a  motion  to  atrike  out  a  pleaaa  folse, 
where  there  is  no  intrieaey^in  thfrdcfeoee  iato^ 
posed.    Bowen  v.  BimlL,  6  Wend.  511. 

236.  Where  a  eoumi  in  a  dealaratioB  cantaiat 
an  admission  of  a  foct  bearing  upon  «  right  cf 
aetion^and  a  fio/Ze  prmtqui  is  entcved  «■  to  sock 
count  on  the  trial,  it  is  considered  as  atriakca 
out  of  the  declaration,  except  so  far  as  it  b  re- 
ferred to  in  other  counts.  Braum'  t.  Ader,  7 
Wend:  301. 

237.  Where,  stnoe  the  revised  statatas,  a  d» 
fendant  to  a  declaration,  in  an  aetioo  of  lieapts 
ouare  daawmfregit  prosecuted  in  the  CoaoKa 
Pleas  in  consequence  of  a  plea  of  title  istenaeed 
in  a  Justice^s  Court,  puts  in  a  olea  diffemt 
from  that  tendered  to  the  justice,  tns  reanedy  of 
the  plaintiff,  if  he  wishes  to  get  rid  of  socfa  pies, 
is  by  motion  to  have  it  struck  out ;  and  a  like 
motion,  it  sems,  msj  be  mads  by  a  dsfosdaat, 
ahonld  the  plaintiff  deelais  for  s  cause  of  actios 
different  from  that  relied  on  before  tlis  jsstioe. 
T\MU  V.  aark^  1 1  Wend.  643. 

2S8.  If  such  objectionable  pleadings  aie  ad 
stricken  from  the  record,  the  cauae  nnuat  be  tried 
upon  the  pleadinga  as  they  exist ;  as  an  sver- 
ment  on  the  one  hand  that  the  pleadings  are  the 
same  aa  thoae  interposed  in  the  Jastice'sCoiirt, 
and  on  the  other  a  denial  of  their  idsoticy,  is 
not  the  subject  of  an  issue.    Jhid, 

839.  Wiiere  in  a  declaiation  in  the  Coauacs 
Pleas  of  trespasa  qaart  tkmtum  fregiiy  after  i 
plea  of  title  before  a  Justice,  die  pfaintiff  svuied 
the  trespass  to  be  the  same  eomplained  of  hefon 
the  justice,  and  the  defendant  piefoced  s  p1«a 
of  the  general  issue  with  a  denial  of  >clie  idostity 
of  the  cause  of  action,  and  at  the  same  time  p«t 
in  a  plea  of  Uberttm  tenementum  f  it  test  keU^ 
that  suoh  denial  of  identity  was  surplosage,  aod 
that  the  plea,  stripped  of  such  superflseas  mat- 
ter, being  the  general  issue,  gave  the  defendant 
the  full  nenofit  of  such  defence ;  and  that  be 
was  not  bound,  in  the  first  instanoe,  Io  rehyepca 
his  plea  of  title.    Ibid. 

240.  Sham  pleas  will  be  stric kes  oat  on  mo- 
tion.    Oakky  v.  Detfoe  et  ml.  12  Wend.  196. 

241.  Generally  an  affidavit  of  merits  is  not 
sufficient  to  reaiat  a  motion  to  atrike  out  a 
pHsa  as  false.  BeMen  v.  Bnoe  tt  aL  19  Weod. 
223. 

242.  Lacka  in  a  plaintiff  in  moving  to  atnks 
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out  pleas  as  false  cannot  be  objected  by  a  de- 
fendant interposing  such  pleas.    Ibid. 

243.  The  general  isme  will  not  be  stricken  ont 
as  tifabe  plea.     Wood  y,  Suittm^  18  Wend.  335. 

344.  A  plea  palpably /rtvoAwt  will  be  stricken 
ont  on  motion,  at  a  special  tenn.  Heaton  ▼• 
BwtUtt  eiaL  \Z  Wend.  673. 

XVII.  IHvolou$  demumtr* 

345.  A  frivolous  demurrer  is  in  fVaud  of  th# 
nintii  itile  of  April  term,  1796,  deelarinff  a  cause 
at  issue  after  twenty  days,  &c.,  and  thouffh 
serred  within  the  time,  will  not  be  cause  for 
setting  aside  an  inquest.  Q^rey  ▼.  Hamthd^  1 
Cow.  154. 

346.  Though  after  a  demurrer  to  a  declaration 
is  adjudged  friyoloos,  the  Court  reluctantly 
grives  leave  to  a  defendant  to  plead  anew ;  yet 
'where,  in  such  a  case,  an  affidavit  was  made 
that  the  demurrer  was  put  in  ia  good  faith,  that 
the  defendant  had  a  defence  on  Uie  merits,  and 
that  unless  be 'was  nefmitted  to  plead  to  the 
count  demurred  to,  tne  whole  caose  of  action 
MTduld  stand  confessed  upon  tiie  reeord,  leave 
irtll  be  given  to  plead  anew.  PaUen  v.  Harru^ 
10  Wend.  683.  -    • 

247.  It  aeenu,  that  a  demuner  put  in,  not  with 
a  view  of  disposing  c^  the  case  on  the  merits, 
but  solely  in  the  hope  of  its  proving  successful, 
cannot  properly  be  said  to  have  oeea  put  in 
bonaJUk*    IbitL 

XVIII.  ParUeulan  of  demand  and  tei^, 

848.  An  order  to  deliver  a  bill  of  particulars 
•heuld  be  that  the  plaintiff  deliver  one  at  a  given 
day,  or  then  show 'cause  why  he  has  not.done 
MO,    Bretotier  v.  Saekeity  1  Cow.  57  L 

349.  If  no  good  cause  is  shown,  the  order 
becemee  absolute,  and  the  defendant  may  then 
move  for  a  non  protf  if  no  bill  be  delivered. 
Ibid, 

850.  The  practice  and  practical  f(Mrms  in  re- 
lation to  bills  of  particulars,  referred  to  and  con- 
sidered, upon  the  English  and  American  author- 
ities,    i  Cow.  573  to  575,  note  (a). 

851.  The  defendant  may  demand  a  bill  of 
particulars  before  appearance.  Roosevelt  v.  Gar- 
dinier,  3  Cow.  463; 

•  353.  An  order  for  a  bill  of  particulars,  staying 
the  proceedings  absolutely  till  a  bill  is  delivered, 
is  irregular.    lind^ 

953.  It  should  be  that  a  bill  be  furnished  by 
such  a  day,  or  cause  shown  against  it.    Ibid.    . 

854.  But  though  irregular,  it  stays  the  pro- 
ceedings till  vscated.    Ibid. 

855.  The  law  knows  of  but  one  Christian 
name ;  and  therefore  the  omission  of  V.  S.  in 
the  name  p(  one  of  the  plaintiffs  in  the  title  to 
such  an  order,  is  not  sucn  a  misentitUng  as  will 
render  it  null.    Ibid. 

356.  Orders  for  bill  of  particulars  absolute  in 
the  first  instance.  The  judge  is  requested  to 
▼acate  the  order  for  that  reason,  which  he  re- 
fosee  to  do.    Hatard  v.  Henry ^  3  Co^.  587. 

357.  Order,  therefore^  set  aside  for  irregu- 
larity.   Ibid. 

358.  Practice  npon  requiring  a  farther  bill 
of  particulars.    Hun^rey  v.  CStlehou^  4  Cew. 

Yoi^  nir 


859.  The  party  under  an  order  for  a  bill  of 
particulars  must  state  the  time  when  the  items 
of  his  demand  arose  with  as  much  particularity 
as  possible.  If  he  cannot  give  the  day,  he 
should  give  the  month,  year,  eco.    Ibid. 

860.  mil  of  particulars  demanded  and  allow- 
ed in  trover.    Ibid. 

361.  On  an  order  for  a  bill  of  particulars  be- 
coming absolute  against  the  plaintiff,  the  de- 
fendant may  move  for  a  rule  tnat  the  plaintiff 
furnish  a  bill  in  so  many  days,  and  pay  tne  costs 
of  the  motion,  or  that  judgment  ot  nan  pro9  be 
entered.-    Mi^y  v.  Riehardaon^  4  Cow.  56. 

363»  AfYer  a  cause  is  at  issue,  and  noticed  for 
trial  three  times,  a  judge  at  chambers  has  no 
power  to  allow  an  amendment  to  the  plaintiff's 
biH  of  particulars.  This  power  belongs  to  the 
Court  exclusively.  I\*Uer  v.  Rootevelt^  4  Cow 
144. 

363.  The  plaintiff  allowed  to  amend  his  biH 
of  particulars  after  his  cause  was  tried,  a  new 
trial  granted,  and  two  notices  of  trial  after  this ; 
the  cause  being  noticed  for  trial  at  the  time 
of  the  amendment.  %)awn  v.  Veederf  4  Cow. 
503. 

364.  This  allowed  on  terms  of  paying  aE 
costs,  if  the  defendant  changed  his  defence 
Ibid.  - 

365.  If  not,  then  costs  of  the  motion.    Ibid, 

366.  The  defendant  has  the  same  time  to 
plead  after  service  of  a  bill  of  particulars  as  he 
had  on  the  day  of  serving  the  alternative  order 
MtUholand  v.  FanJ^ne^  8  Cow.  133. 

367.  In  case  of  over,  he  has  the  same  time 
after  delivery  ae  at  the  time  of  demand.    Ibid. 

368.  In  a  suit  by  endorsee  against  endorsers, 
the  bill  of  particulars  stated  the  endorsement  ia 
blank*  This  was  filled  up;on  the  trial.  Heid^ 
no  variance.    Norrie  v.  Badger^  6  Cow.  449. 

369.  A  bill  of  particulars  voluntarily  fur- 
niahed  on  request,  without  a  judge's  order,  will 
not,  jjer  «e,  operste  to  enlarge  the  time  for  plead- 
ing.    Webster  v.  Schuyter^  6  Cow.  595. 

37.0*  In  an  answer  to  a  request  by  the  defend* 
ant's  attorney  for  a  bill  of  particulars,  the 
plaintiff's  attorney  wrote  him  that  the  claim 
was  on  the  note  specified  on  the  declaration. 
Nq  order  for  a  bill  was  obtained.  Heid^  tha 
the  pl^ntiff  on  the  trial  was  bound  by  the  let- 
ter as  a  bill  of  particulars.  WxiHamB  v.  JUlen^  7 
Cow.  316. 

871.  Where  the  defendant  himself,  in  oppos- 
ing the  plaintifPs  demand,  specified  in  his  bill 
of^particulsrs,  gives  evidence  which  supports 
the  plaintiff's  declaration,  though  such  evidence 
is  out  of  the  bill,  the  plaintiff  may  recover  upon 
it.    Ibid. 

373.  The  plaintiff's  declaration  was  upon  a 
promissory  note  against  the  defendant  alone, 
with  the  Common  counts.  The  plaintiff  in  his 
bill  of  particulars  claimed  the  note  alone.  On 
the  trial  the  defendant  proved  the  note  usurioua^ 
by  showing  that  it  was  ffi^en  for  a  note  ana 
account  due  to.  the  plaintiff  from  the  defendaiC 
and  another,  aYid  also  included  usurious  interest 
for  the  further  delay  of  payment.  Held^  that 
the  plaintiff  might  recover  the  amount  of  the 
original  note  and  account,  there  being  no  pleft 
intbatement.    Ibid. 
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273.  A  bill  of  particnlan  refening  to  an  ac- 
eoant  rendered  is  soificieDtlT  definite.  If  a 
party  ia  diasatiafied  with  a  bill  delivered,  he 
must  apply  for  an  order  for  further  particulaia. 
Goodrtek  ads.  /amet,  1  Wend.  389. 
>  974.  Under  a  bill  of  particnlan,  claiming  to 
recover,  as  for  money  paid,  evidence  that  the 
plaintiff  aa  auch  baa  paid  a  debt  of  the  defend- 
ant, by  the  oonvevanee  of  land  aooepled  in 
satisfaction  of  the  debt,  ia  admiaaible.  Bmmty 
V.  Seely^  9  Wend.  481. 

975.  Where  a  bill  of  particnlan  for  aenrieee 
rendered  to  the  defendant  haa  beeh  delivered 
by  the  plaintiff,  in  which  all  his  charges  are 
stated  under  idie  date  of  April,  1821,  he  will  not 
be  permitted  to  prove  any  services  prior  to  1891 . 
(futn  V.  jfo/or,  9  Wend.  677. 

976.  Evidence  of  money  paid  offered  by  a 
plaintiff  to  rebut  a  claim  set  np  by  a  defendant 
IS  admiBsibk,  although  no  charge  of  money 
is  contained  in  a  bill  of  particulars  delivered 
by  the  plaintiff.  Broxvn  v.  /Wtaon,  9  Wend.  593. 

977.  An  order  nisi  for  a  bill  of  particulars  is 
not  a  stay  of  proceedinga,  unleas  a  atay  is 
directed  by  it  Vermont  Acadtmy  af.Memeine 
V.  London^  9  Wood.  690. 

978.  Variances  between  a  bill  and  the  evi- 
dence are  immaterial,  unless  calculated  to  mis- 
lead the  defendant  M*Jfair  v.  Gi&ert^  3  Wend. 
344. 

979.  An  order  for  a  billof  particnlars  may 
be  made  at  any  time  before  the  trial,  but  titer 
issue  Joined  it  should  be  made  with  eaution. 
Jndrewi  v.  CUvehndi  3  Wend.  437. 

980.  It  is  not  necessary  in  a  bill  of  particn- 
lars to  specify  a  promissory  note  declared  on. 
7%e  People  v.  Monroe  Common  Pieae^  4  Wend.- 
900. 

981.  A  bill  of  particulara  is  sufficient,  if  it 
£iirly  apprize  the  opposite  party  of  the  nature 
of  the  Claim,  ao  that  there  can  be  no  surprise! 
Broum  v.  WilHams^  4  Wend.  360. 

989.  Questiop  of  variance  between  bill  and 
proof.    Ilnd, 

983.  A  bill  of  particulara  is  sufficiently  cer- 
tain and  definite  if  it  apprizes  the  party  for 
whose  benefit  it  is  given,  of  the  evidence  which 
is  to  be  offered  to  sustain  the  claim.  Smith  et 
ah  V.  Hidce,  5  Wend.  48. 

384.  Where  there  ia  an  interlocutory  order 
for  a  bill  of  particulara,  and  that  in  the  mean 
time  all  proceedings  stay,  and  a  peremptory 
order  be  snbseqaently  made,  the  plaintiff  cannot 

Sroceed  in  the  suit  until  he  delivers  the  bill ;  the 
efendant  is  not  bound  to  serve  the  final  order. 
Eowan  v.  Merriti,  9  Wend.  443. 

985.  An  order  for  a  bill  of  particulars  fiwt, 
with  a  stay  of  proceedings,  ceases  to  operate  as 
a  stay,  if  a  peremptory  order  be  not  subsequent* 
ly  obtained.    Fhuett  v.  Dorr,  11  Weiid.  177. 

986.  A  party  ^ving  a  bill  of  particulars  under 
a  judge's  order  is  not  held  thereby  to  furnish 
evidence  against  himself;  but  is  merely  con- 
fined at  the  trial  to  the  range  of  proof  which  he 
himself  has  chosen ;  and  whereas  referees  al- 
lowed the  plaintiff  to  resort  to  the  particulara 
^f  the  defendant's  set-off  to  establish  a  fact,  the 
evidence  tvaa  held  to  h^ve  been  improperly  ad- 
mitted.   Brittingham  v.  Sievens,  1  HaAi  379: 


XIX.  When  the  temu  will  he  dtangti, 

987.  It  is  a  eenersl  rule,  that  in  actaona  aris- 
ing ex  delicto  the  venue  will  be  changed  to  the 
eonn^  where  the  cause  of  action  aroSe,  aaless 
the  plaintiff  stipnlate  to  give  material  evidence 
arising  in  the  county  where  the  venae  ia  laid. 
SeriaUy  v.  Welh,  1  Cow.  196. 

988.  A  stipulation  to  give,  &e.  in  an  adjoia- 
4lig  4Soun^  will  not  dp.    Ihid* 

989.  Kaaolved  in  an  action  of  aaaanlt  and 
battery.    Ihid. 

990.  Coata  for  preparing  for  trial  allowed  on 
changing  venue.  Budd  v.  MaBnim,  1  Cow.  47* 
48,  note  (a).  .^ 

991.  Kngliah  and  American  deeislona  as  to 
change  of  venue  referred  to.  (1  Duel.  Pr.  407 
to  414.)    Ibid,  note  (a). 

999.  A  stipulating  to  give  material  erideiiee, 
meaning,  thereof,  and  now  fulfilled.  Ibid* 
note  (a). 

993.  In  general,  costs  are  not  granted  npoo 
denying  motion  to  change  the  venue.  Sih  r, 
TVumbuIl,  1  Cow.  589. 

994.  But  where  the  raoUon  is  denied  becanse 
Uie  mover's  papera  ate  defective,  costs  will  be 
allowed.    Ihid. 

995.  In  case  for  a  malicions  prosecotion,  the 
venue  will  be  changed  to  the  county  where  tfa* 
cause  of  action  arose,  without  regard  to  the 

■number  of  witnesses,  unlesathe  plaintiff  atipii- 
late  to  give  material  evidence  arising  in  the 
connty  where  be  has  laid  his  venne.  Fanderzee 
V.  Fan  Jhfck,  1  Cow.  600. 

996.  B-  semit,  the  plaintiff  paay  retain  his 
venne  by  atiptflattng^  pay  the  ocpense  of  the 
defendant'a  witnesses.  Narrower  ▼.  Betts^  3 
Cpw.  496.     ^ 

997.  But  the  defendant  has  no  tight  to' a 
change  of  the  venne  by  atipulating  to  pay  the 
expenae  of  the  plaintiff's  witnesses.    Joidi 

998.  The  usual  clause  in  the  act  dividing  a 
connty,  that  the  diviaion  ahall  not  affect  any 
suit  or  action,  Ac.,  (vid.  sees.  56»  ch.  30,  s.  ^ 
in  relation  to  Yates  county,)  applies-  to  the 
venoe,  and  retains  the  place  of  trial  in  the  old 
county.    Jaekaon  v.  Dainty  3  Cow.  596. 

999.  The  aflidavit  to  change  the  venoe  mnsl 
state  ^e  advice  of  counsel  as  to  the  materiality 
of  the  ^ritnesses.  Johnson  v.  JZegert,  3  Cow. 
14. 

300.  A  defendant  who  is  a  cennaellor  of  this 
Court,  m^ing  an  affidavit  to  change  the  venue, 
need  not  swear  to  the  advice  >of  counsel  that  his 
witnesses  .are  material.  CbvmweU  V.  Van  Een^ 
selaer^  3  Cow.  346. 

301.  For  the  purposes  of  the  motion,  the 
Court  win  take  notice  that  he  is  of  the  degree 
of  counsel.    Ihid. 

302.  Ia  an  action  for  a  malicious  proseeo* 
tion  in  a  neighbouring  state,  the  plaintiff  aray 
lay  hia  venue  in  any  county  of  this  state,  and 
retain  it  there*  on  stipulating  to  give  material 
evidence  arising  in  the  county  where  it  is  laid, 
though  the  defendant  have  a  greater  nnmber  of 
witnesses  residing  in  the  county  to  which  he 
moves  to  change  the  venue.  Ifatl  v.  Otk,  4 
Cow.  15. 

303.  And  this  too,  though  the  cause  of 
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action  in  another  count,  in  trover,  in  the  same 
declaration,  arose  in  the  county  to  which  he 
moves  to  change  the  venue.    Ibid* 

304.  Replevin  is  a  local  action ;  and  in  gene- 
ral the  ven.ue  will  not  be  changed,  from  the 
county  where  the  cause  of  action  arose.  Jiikifh 
Mon  V.  Huhomb^  4  Cow.  45. 

305.  Whether  there  be  an^  exception  to  this 
rule,  as  where  the  action  is  in  nature  of  an 
ordinary  action  of  trespass  de  bonU  oaportatu  ? 
Quanre,    Ibid* 

306.  If  this  be  an  exception,  yet  the  plaintiff 
may  retain  his  venue  upon  the  usual  stipulation* 
Ibid. 

307.  The  change  of  venne  in  an  action  for  a 
Hbel  dispersed  in  several  counties,  depends  on 
the  same  principles  as  in  an  action  on  contract, 
and  a  change  of  venue  will  accordingly  be  de- 
nied, unless  there  is  a  decided  preponderance 
of  witnesses,  or  some  other  strong  circumstance 
in  favour  of  the  change.  Boot  v*  King^  4  Cow. 
403. 

308.  That  witnesses  reside  in  a  neighbouring 
state,  near  the  place  where  the  venue  is  laid,  is 
not  a  reason  for  retaining  it.  Canfidd  v.  tdnd" 
iey^  4  Cow.  539. 

309.  On  obtaining  a  rule  to  change  the  venne, 
the  defendant  must  follow  this  u^  with  serving 
a  certified  copy  on  the  plaintiff*s  attorney. 
Ktep  V.  Tukr^  4  Cow.-54l. 

310.  Till  this  be  done,  the  plaintiff  has  a 
rij?ht  to  consider  the  original  venue  as  the  place 
or  trial.    Ibid, 

311.  A  mere  notice  of  die  rule  is  not  suffi- 
cient   Ibid, 

319.  The  venne  will  not  be  changed,  if  the 
motion  be  made  after  issue  Joined,  provided  it 
appear  that  the  plaintiff  may  lose  a  trial  by  the 
delay.    Chopin  v.  Ik  Gfoff^  4  Cow.  554. 

313.  Where  th^  action  for  rent  is  founded  oiT 

1>rivity  of  contract,  as  l)etween  the  lessor  and 
easee,  it  is  transitory ;  otherwise,  if  on  privity 
of  estate,  as  where  an  assignee  is  a  party. 
Bracket  v.  JSbxtrd^  5  Cow;  18. 

314.  In  a  transitory  action,  the  venue  will 
not  be  changed  from  one  county  to  another  on 
the  ground  of  the  number  of  witnesses,  unless 
the  number  in  the  hitter  exceed  those  in  the 
fotmer.  It  is  not  enough  that  the  numt>er  be 
equal.     Whod  v.  Bi^hop^  5  Cow.  414. 

315.  The  affidavit*  for  a  change  of  venue 
should  state  that  the  witnesses,  on  account  of 
-whose  plao6  of  residence  the  venue  is  sought  to 
be  changed,  are*  suiDh  that,  under  the  advice  of 
coimsel,  the  party  cannot  safely  proceed  to  trial 
without  them.    SatUrkt  V.  (rroo/,  6  Cow.  33. 

316.  Th4  affidavit  for  a  motion  to  change  the 
▼enue  must  state  the  names  of  the  witnesses. 
Ammjfmoui^  6  Cow.  389. 

317.  And  also,  that,  as  die  party  is  advised 
by  counsel,  and  believes,  he  cannot  safely  pro- 
ceed to  trial  without  the  testimony  of  each  of 
them.    Ihidm 

318.  Debt  on  Judgment  is  not  a  local  action ; 
and  the  venne  may  be  laid  in  any  county  in  the 
state,  without  regard  to  the  place  of  filing  the 
record  or  the  venue  in  the  original  Causes 
Chodtridk  V.  OiMm  6  Cow.  397. 

319.  To  change  the  venne  in  an  action  for  a 
tort,  on  the  groond  that  the  cause  of  action 


arose  in  a  particular  county,  the  affidavit  must 
state,  not  only  that  tlie  cause  of  action  arosb 
there,  but  that  it  did  not  arise  elsewhere ;  and 
this  especially  of  an  action  for  a  newspaper 
libel.     IWinghwtt  v.  King,  6  Cow.  591. 

3'JO.  The  affidavit  to  change,  or  retain  a 
venue,  on  the  ground  of  a  balance  in  the  num- 
ber of  witnesses,  must  state  that  each  of  the 
witnesses  are  material,  &c.,  without  each  of 
whose  testimony,  &c.,  as  advised,  ^.  Anony- 
motu,  7  Cow.  109. 

391.  The  venue  is  never  changed  fn  a  crimi- 
nal cause*.  But  when  it  appears  that  an  impartial 
trial  cannot  be  had  in  the  county  where  the  of- 
fende  is  laid,  the  Court  will  order  a  suggestion 
of  this  (act  to  be  entered  on  the  record ;  and  k 
▼enire  is  then  awarded  to  the  sheriff  of  another 
county.  The  People  v.  Fermiiyea^  7  Cow. 
108. 

-  399.  But  to  warrant  such  a  suggestion,  the 
case  must  be  a  clear  one  upon  the  facte ;  the 
expression  of  a  belief  that  a  fair  and  impartial 
trial  cannot  be  had,  in  an  affidavit,  goes  for 
nothing,  unless  it  be  warranted  by  the  facto  pai^ 
ticularly  proved.    Ibid, 

'  393.  A  strong  excitement  existing  in  a  county 
on  the  subject-matter  of  a  libel  suit  is  no  cause 
for  refusing  to  change  a  VjBuue  on  the  ordinary 
affidaviU    Bowman  v.  Ely,  9  Wend.  950. 

394.  The  residence  of  witoesses  in  an  ad- 
joining state,  adjacent  to  the  county  where  the 
venue  is  laid,  is  not  sufficient  to  retain  the 
venue  if  a  change  of  it  is  properly  applied  for. 
Peel  V.  BilUnp  et  aL   9  Wend.  989. 

395.  The  iact  that  the  circuit  judge  of  the 
district  in  which  the  county  is  situated  where 
the  venue  is  laid  in  a  declaration,  was,  previous 
to  his  appointment,  counsel  in  the  cause,  is  a 
sufficient  reason  for  changing  the  venue.  Fan 
Rentseher  y.DongUus  et  al.  9  Wend.  990. 

396.  The  apecifications  of  the  times  for 
which  a  judgment  is  confessed,  as  well  as  the 
oath  of  the  defendant,  should  be  in  writing ;  but 
a  consteble  and  his  sureties,  seed  for  neglecting 
to  return  an  execution  issued  on  such  judgment, 
cannot  avail  themselves  of  an  omission  to  com- 
ply with  the  requirements  of  the  statute  in 
these  particulars.  Germon  v.  Swariwout,  3 
Wend.  289. 

397.  To  entitle  a  party  to  remove  a  cause 
from  the  Superior  Court,  or,to  change  the  venue, 
he  must  stete  that  the  witnesses  named  hj  him 
are  each  an^  every  of  them  material  to  his  de- 
fence; and,  that  without  the  testimony  of  each 
and  every  of  them,  he  cannot  safely  proceed  to 
trial;  stating  as  to  both  facts,  as  he  is  advised 
hy  counsel  and  verily  believes.  Snonymoue^  3 
\Vend.  495. 

398.  The  venue  in  a  cause  commenced  in  the 
Superior  Court  will  not  be  changed,  in  ordinary 
cases,  af^er  a  trial  has  been  had.  Ten  Broeek 
V.  mddkbrook,  4  Wend.  905; 

399.  The  venue  of  an  action  will  not  be  re- 
tained on  the  plaintiff's  stipulating  to  pay  the 
expenses  of  the  defendant's  witnesses.  ila(A- 
bone  el  ai.  v.  Harmon^  4  Wend.  908. 

330.  The  renti^'will  not  ha  changed  on  the 
application  of  one  defendant,  where  there  are 
several  defendanto  in  a  cause.  Saiily  v.  IluUon^ 
6  Wand.  508. 


493 


PRACTICE. 


331.  The  residence  of  a  greater  namber  of 
witnesses  in  an  adfoining  ateUe^  adjacent  to  the 
place  of  Ciial  laid  in  the  declaration,  is  not  suf- 
ficient to  retain  the  venne,  althoaffh  the  plain- 
tiff has  obtained  the  assnrances  of  nis  witnesses 
to  attend,  &e.  Bank  of  St.  Jlbant  r,  Knieket' 
ftodber,  6  Wend.  541. 

333.  The  Tenne  will  be  changed  from  Al- 
bany to  Rensselaer  on  motion,  notwithstanding 
the  proximity  of  the  places  of  trial.  WiUiami 
T.  AUovD$n  9  Wend.  451. 

333.  Where,  on  receiTing  notice  of  a  motion 
to  change-  die  Tenue,  the  plaintiff  apees  to 
change  it  accoi^ing  to  .the  wish  of  the  defend^ 
ant,  provided  he  will  accept  short  notice  Of 
trial,  the  motion  will  not  be  granted  if  the  de- 
fendant refuses  soch  offer,  unless  he  ^hows  that 
it  was  impossible  for  him  to  prepare  for  trfal  on 
short  notice.     Smith  t.  Pinor^  9  Wend.  498. 

334.  The  venue  will  be  chan^ged,  although 
the  afiidaTitomit  to  state  that  the  witnesses  are 
tath  and  every  of  them  material,  where  there  are 
no  witnesses  in  the  counU  where  the  yenue  was 
laid.    Broum  ▼.  PeeAr,  10  Wend.  569. 

335.  Where  the  object  of  an  order  enlarging 
the  time  to  plead  manifest]]^  is,  to  throw  a 
plaintiff  over  the  circuit,  a  motion  to  change  the 
Tenue  made  in  the  mean  time  will  be  denied. 
Hayxoood  t.  Thayer^  10  Wend.  571. 

336.  If  a  defendant  is  outnumbered  in  wit^ 
nesses  on  a  motion  to  change  the  Tenae,  he 
cannot  renew  his  motion  by  alleging  a  greater 
number  of  witnesses  ihan  originally  st^ed  by 
him ;  if  he  does,  he  will  be  stibjected  to  costs. 
Purdy  ▼.  fVardeili  10  Wend.  619. 

337.  The  Tenue  will  not  be  changed,  if  the 
motion  for  that  purpose  is  not  made  until  after 
issue  joined,  and  it  appears  that  fhe  plaintiff,  if 
successful  on  the  trial,  will  lose  a  term  in  enter- 
ing his  judgment,  if  the  motion  be  granted. 
Lee  el  al.  t.  Cke^mant  11  Wend.  TSO. 

338.  In  an  action  against  two  defendants,  one 
of  them  may  more  to  change  the  Tenue  where 
the  other  has  suffered  a  default.  Ckaee  t.  Ben- 
ham  el  al.   ISWend.  SOO. 

339.  The  Tenue  will  be  changed  on  the 
ground  of  excitement,  after  two  ineffectual  at- 
tempte  to  obtain  Terdicts  in  the  county  where 
the  Tenue  is  laid.  Msaaenger  T.  ffobnee^  12 
Wend.  203. 

340.  In  an  action  against  a  public  officer  for 
acts  done  by  him  by  Tirtue  of  his  office^  the 
yenue  will  be  changed  on  his  application  to  the 
county  where  the  fact  complained  of  happened ; 
unless  there  be  a  dispute  whether  the  action  be 
or  be  not  local,  in  wnich  case  Uie  motion  will 
be  disposed  of  upon  the  usual  grounds.  Jlllen 
r.  f\>nhay  el  oL  12  Wend.  217. 

341.  A  defendant  not  within  the  puryiew  of 
the  statutes  declaring  certain  actions  beal^  is 
not  entitled  to  ask  a  change  of  yenue  on  the 

ground  that  the  action  is  local ;  his  remedy  is 
y  demurrer,  plea  in  abatement,  or  nonsuit  at 
the  trial.    Morgan^y.Lytmi^  12  Wend.  265.    ' 

342.  Where  from  the  course  puraued  by  a 
defendant  in  obtaining  orders  to  stay  proceed- 
ings, and  amongst  others,  an  order  staying  pro- 
ne«ding[8  to  enable  him  to  moye  to  change  the 
yenoe,  it  is  manifest  that  the  object  of  the  de- 


fendant is  delay,  and  the  plaintiff  cutnumbeta 
him  in  witnesses,  the  motion  to  change  the 
yenue  will  be  denied,  with  costs.  JSUboume  y. 
JM^chiid,  12  Wend.  293. 

343.  On  a  motion  to  change  the  yenne,  the 
plaintiff  must  swear,  without  analifecation,  thai 
he  has  witnesses  in  or  near  the  county  where 
the  yenue  is  laid,  who  are  eaual  in  number  to 
or  more  than  those  of  the  oefendant,  or  the 
yenue  will  be  changed.  Sherwood  y.  SUeU^  18 
Wend.  294. 

XX.  -OmeoUdating  aelionf, 

344.  Where  seyeral  causes  in  fayour  of  di« 
same  plaintiff,  though  against  different  defimd- 
ants,  CQueeming  tde  title  to  property^  depend 
on  the  same  question  and  die  same  eyidence, 
either  party  may  moye  that  only  one  of  the 
cauaes  be  tried,  and  ,that  the  .othera  abide  the 
eyenti.and  if  the  fact  that  the  questions  and 
eyidence  are  the  aame  |n  all,  be  not  disputed 
by  affidavit^  the  motion  will  be  granted;  other- 
wise, if  that  fact  be  denied  or  appear  to  be 
doubtful.  JacAwm,  ex  dem.  Piofteer  y.  Sthmuhert 
4  Cow.  78. 

345.  And  when  seyeral  causes  concemin^  the 
title  to  lend  in  faygar  of  the  aame  pfauntiff 
a^nst  different  defendants  were  noticed  for 
trial,  and  one  was  tried,  in  which  the  plaintiff 
was  nonsuited,  upon  which  his  counsel  gave  no- 
tice to  the  defendant's  counsel,  that  aa  all  die 
causes  depended  on  the  same  qnestioBa,  the 
othera  would  not  be  tried,  and  a  ease  was  aoade 
and  order  obtained  to  stay  proeeedinga  in  the 
cause  tried  with  a  yiew  to  a  motion  rer  a  new 
trial,  and  on  motion  for  judgment  as  in  cane  of 
nonsuit,  the  plaintiff's  attorney -swore  that  tiie 
title  and  eyidenioe  of  tho  plaintiff  were  the  aanie 
in  all  the-  causes ;  held^  that  uulesa  the  defend- 
ants would  file  affidayits  in  twenty  day  a,  Aat 
the  questions  and  eyidence  were  net  the  aame  in 
all  the  cauaes,  the  motion  should  be  denied ;  and 
that  the  cauaes  untried  should  abide  theeyeat 
of  the  one  last  tried;  and  that  if  such. afiidayits 
should  be  filed,  thai  then  the  plaintiff  ahouM 
pay  costs  of  the  circuit  &e«    Itfid. 

346*  The  rule  which  allows  a  plaintiff  to  try 
only  one  of  seyeral  causes  when  the  qoes* 
tions  and  the  eyidence  are  the  same  in  all,  with- 
out being  subjected  to  costs  for  not  tnring  dw 
otiiers,  does  not  appl^  to  actions  of  slan&r,  dre., 
where  the  ouesUon  is  one  of  damaeea,  lb  be 
determined  by  a  jaiy,  but  is  confined  to  fluen* 
tions  of  property.  Shttman  y.  STNiU^  4  Sow. 
85. 

347.  Seyeral  ejectment  caoaea,  depending  on 
the  same  questions  and  aubstantially  the  aame 
eyidence,  directed  to  abide  the  eyent  of  audi 
cause  among  them  as  the  plaintiff  ahoold  nolica 
for  trial,    faekeon  y.  £Sft&t,  5  Cow.  289. 

348.  A  consolidation  rule  will  be  granted 
where  seyeral  actions  are  pending  between  the 
same  parties  brought  at  the  same  time,  tiie 
causes  of  action  in  y^hlch  may  be  comprised  in 
the  same  declaration.  Brewler  y.  Stewori^  3 
Wend.  441. 

349.  A  defence  in  the  merits  need  not  be  set 
up  to  entitle  a  defendant  to  tlie  benefit  of  te 
rule.    Ibid, 
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XXt.  Bringing  money  into  Court, 


350.  Forms  and  practice  on  paytngr  money 
into  CoDit.  Bank  of  Columbia  ?.  Southeriand,  a 
Cow.  336» 

351.  The  Bam  paid,  in  is  to  be  deemed  stricken 
out  of  the  declaration,  and  unless  a  larger  sum 
is  proved  by  the  plaintiff  at  the  trial,  Terdict 
should  be  for  the  defendant.    Ibid, 

363.  Bat  where,  in  such  case,  a  verdict  is 
taken  for  the  plaintiff,  subject  to  the  question  of 
practice,  to  be  settfed  by  this  Court,  that  ques- 
tion must  be  determined  on  a  case  made  not  as 
a  non-enumerated  motion.    Ibid 

353.  The  clerk  is  not  authorized  to  receive 
money  paid  into  Court  without  rule.  Baker  v. 
Hunt,  1  Wend.  103. 

354.  Where  mon^.  has  been  regrularly  paid 
into  Court,  it  is  payment  pro  tanto;  the  plain- 
tiff has  a  nght  to  take  it  out,  and  the  defendant 
has  not.  The  defendant's  death  subsequently, 
the  revival  of  the  action  against Jiis  executor,  or 
even  the  commencement  of  a  new  suit,  will  not 
change  the  effect  of  such  payment.  Murray 
V.  Belhitne^  I  Wend.  191. 

355.  Payment  of  raohey  into  Court  admitar 
the  cause  or  eaases  of  action  stated  in  the  de- 
claration, to  the  amount  paid  io,  but  nothing 
more ;  beyond  that  amount  the  defendant  may 
make  his  defence.  Spalding  v.  Vandercot^^  3 
Wend.  431. 

356.  Where  money  is  paid  into  Court  after 
issue  joined,  and  the  plaintiff  proceeds  in  the 
suit,  bat  fails  to  establish  his  demand  beyond 
the  amount  paid  in«  the  defendant  is  entitled  to 
the  costs  of  the  deduce  incurred  subseouent  to 
the  payment  of  the  money  into  Court,  iut  not 
to  the  co^ts  previously  accrued.  Jikina  v.  Cot- 
ton,  3  Wend.  336. 

357.  A  plea  of  tender  admits  the  plaintiff's 
cause  of  action  to  the  amount  of  the  sum  ten- 
dered. To  render  Such  plea.openttve,  the  money 
must  be  paid  into  CourL  Eddy  v.  (THara^  14 
Wend.  331. 

XXII.  JSxamining  witneasee  de  bene  esse,  and 
perpetuation  of  teetimony. 

358.  Where  it  is  certain,  or  probable,  that 
the  personal  attendance  of  a  witness  cannot  be 
procured  at  a  trial,  an  examination  de  bene  ease 
before  a  judge  or  commissioher,  to  do  the  cham- 
ber duties  of  a  judge,  is  proper,  and  should  be 
eneouraffed.    Jaeheon  v.  Kent,  7  Cow.  59. 

359.  Whether  the  preliminary  steps  to  the 
examination  may  be  proved  on  the  trial  by  af- 
fidavits, or  must  be  proved  vivatou?  -Queere. 
Ibid. 

360b  But  ihmr  may  be  proved  by  affidavits, 
unless  |he  proof  is  objected  to  specifically,  on 
the  ground  that  it  is  by  affidavit,  and  viva  voce 
testimony  insisted  on.    Ibid 

361..j&fii6i!p^  that  such  preliminary  proof  may 
be  by  a  party,  or  person  interested  as  lessor  of 
the  plaintiff*    Ibid 

363.  The  parhr  cannot  object  that  the  notice 
of  the  examination  de  bene  erne  was  too  Short, 
where  he  appears  before  the  commissioners,  and 
omits  to  object,  for  that  reason,  there ;  but  puts 
his  objection  on  cither  grounds.    Ibid, 

363.  Forms  of  affidavits,  order,  and  notice  to 


examine  a  foreign  witness  de  bene  esee.    Note 
(a).    Ibid. 

364.  Form  of  deposition.    Note  (a).    Ibid. 

365.  A  foreign  witness,  who  comes  to  this 
state  on  the  request  of  the  party  for  that  pur- 
pose, may  be  examined  de  bene  eaee.  Wnt  v. 
Whitney,  7  Cow.  69. 

366.  And  his  deposition  may  be  read,  though 
it  appear  at  the  trial  that  he  is  at  home  in  a 
foreign  country,  or  out  of  the  jurisdiction  of  the 
Court,  and  miffht  have  been  examined  on  com- 
mission.   Ibid. 

367.  And  this,  even  though  a  commissioner 
may  have  actually  been  obtained  for  the  pur- 
pose of  examining  him  at  his  foreign  residence. 
Ibid. 

368.  Notice  of  examination  de  bene  eoc 
should  always  be  given.    Ibid 

369.  Depositions  de  bene  ease  may  be  taken 
at  any  stage  of  the  cause,  even  before  an  issue 
of  fact  joined,  and  while  a  demurrer  is  pending 
and  undetermined.  Paekard  v.Hili,  7  Cow. 
489. 

370.  In  "a  proceeding  under  the  act  to  per^ 
petuate  the  testimony  of  witnesses,  it  is  not 
necessary  to  state  in  the  affidavit  on  which  the 
order  for  examination  is  founded,  the  probable 
inability  of  the  witness  sought  to  be  examined 
to  attend  the  trial.  Jackaon  v.  Perkina,  3  Wend. 
308. 

37I4  If  a  -party  appear  and  cross-examine  a 
witness,  it  is  a  waiver  of  a  defective  notice  of 
the  examination.    Ibid 

373.  Where  a  witness  was  more  than  seven- 
ty-four jexTB  of  age,  and  it  was  testified  by  one 
possessing  a  knowledge  of  her  situation  and  in- 
firmities, that  he  believed  she  could  not  endure 
the  fatigue  of  a  journey  to  ^the  place  of  trial 
without  the  most  serious  hazard  to  her  health, 
her  deposition  may  be  read  in  evidence.  Ibid 
S.  P.  Jackaon  v.  Rite,  3  Wend.  180. 

XXIII.  Commiaaionf  (a)  When  a  eommianon 


id  At 


will  be  granted,  and  how  it  ia  io  be  obtained 
and  executed. 

373.  To^ntitle  the  exemplifications  of  a  com« 
mtssibn  and  depositions  to  be  read  in  evidence, 
there  must  be  an  accompanying  certificate  of  a 
judge  or  other  officer,  authorized  by  the  statute 
(1  K.  L.  530,  see.  11.)  to  receive  and  open 
commissions.  Oneidd  Jmnufacturing  Society  y« 
Lawrence,  4  Cow.  440. 

374.  The  interrogatories  under  a  commission 
to  examine  witnesses,  issued  pursuant  to  the  act, 
(sess.  36,  ch.  56,  sec.  11,  1  R.  L.  619, 30.)  may 
be  signed  by  counsel  without  the  addition  of 
his  character  to  the  signature;  it  is  enough  that 
he  is  in  truth  a  counsellor.  Homer  v.  Jmrtin,  6 
Cow.  156. 

375.  A  judge  of  the  Common  Pleas,  of  the 
degree  of  counsel  in  the  Supreme*  Court;  may 
direct  as  to  the  return  of  the  commission,  with- 
in the  act.    (Sess.  45,  ch.  317,  sec,  3.)    Ibid. 

376.  So  the  first  judge  of  the  Common  Pleas 
of  New  York.    Ibid 

377.  Form  of  the  direction.    Ibid. 

378.  A  direction  to  return  the  commission  by 
mail,  directed  to  one  of  the  clerks  of  the  Su- 
preme Court,  is  complied  with  if  the  commis- 
sion be  delivered  from  the  post-office  to  the 
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elerk  by  any  of  the  or^liDary  means;  as  by  a 
mesBenger,  the  penny  post,  &c. ;  nor  is  it  any 
objection  that  it  be  deUrered  by  the  attorney 
for  any  or^e  of  the  parties.  The  true  qoestion 
is,  was  it  delivered  to  the  elerk  in  an  unaltered 
state  1  If  the  Court  be  satisfied  there  has  been 
no  abuse,  it  may  be  receiyed  in  evidenee.  Ibid, 

379.  An  affidavit  for  a  commission  must  show 
that  issue  is  joined  in  the  cause,  or  some  reason 
for  applying  before.  Alien  ▼.  Uendrety  6  Cow. 
400. 

380.  Answers  to  interrogatories  upon  a  com- 
mission cannot  be  objected  to  at  the  trial,  as  in- 
competent evidence,  provided  they  are  fairly 
within  the  scope  of  the  interrogatories.  France 
T.  The.  Ocean  tnmtranu  Company^  6  Cow.  404. 

381.  The  proper  time  to  object  is  when  the 
interrogatories  are  settled.    Ibid, 

3B2.  But  the  answers  must  be  restrained  in 
their  eflVct  to  matters  of  Cfet,  and  cannol  be  re- 
ceived to  establish  a  matter  of  law ;  tm  where  i. 
master  of  a  vessel  answered  that  the  voyase 
was  fair  and  lawful,  &c.  Thi$  was  held  inad- 
missible beyond  showing  the  bona  fide*  with 
which  he  acted.    Ibid. 

383.  A  deed,  or  other  exhibit,  proved  under  a 
commission,  must  in  general  be  annexed  to  jind 
returned  with  the  commission.  Jaekton  v.  Shep" 
herd,  6  Cow.  444. 

384.  But  where  it  is  in  the  custody  of  the  law, 
e.  ^.  being  a  deed  of  a  military  lot,  deposited 
with  the  clerk  of  the  county  of  Cayuga,  and 
forming  part  of  the  records  of  that  county,  an- 
nexing a  copy  is  sufficient, -and  the  exhibit  may 
be  produced  on  the  trial,  separate  from  the  com- 
mission.   Ibid, 

385.  Whete  a  crtminaF  cause  is  removed  by 
certiorari  into  the  Supreme  Court,  and  retained 
on  the  civil  side,  a  cotamission  may  is^ue  to 
take  the  deposition  of  a  foreign  witness,  as  in  a 
civil  cause.  The  People  v.  Vermilyea^  7  Cow. 
369. 

386.  A  commission  to  take  testimony  may  be 
sued  out  previous  to  default  or  issue.  Odidene 
V.  Hille,  1  Wend.  18. 

387.  On  a  motion-  for  a  commission,  the  affi- 
davit must  state  that  the  party-has  a  defence  on 
the  merits.    Brifbtin  ads.  JEfoy/,  1  Wend.  37.    • 

388.  A  commission  may  issue  to  take  the 
testimony  of  a  witness  residing  out  of  the  state, 
though  his  domicil  ir  here.  P(H)ler  y.  JMapiei^  1 
Wend.  65. 

389.  Where  a  defendant  gives  notice  of  his 
intention  to  apply  for  a  commission  to  examine 
witnesses,  after  he  has  received  notice  of  trial, 
he  will  not  be  cotnpelled  to  pay  the  costs  of 
preparing  for  trial,  irhe  has  used  due  diligence. 
Jonee  v.  Ive$^  1  Wend.  283. 

390.  The  party  moving  for  a  commission 
names  all  the  commissioners,  unless  cause  is 
shown.    Harris  ▼.  Wihany  3  Wend.  637. 

391.  Whether  a  party,  who  obtains  a  rule 
for  a  commission  to  examine  witnesses,  after 
having  ffiven  notice  of  his  motion  for  the  same, 
is  bound  to  serve  his  adversary  with  a  copy  of 
the  rule  1  Qtuere,  Davenpnrt  H  aL  v.  Jverillf 
2  Wend.  646. 

393.  Under  a  eonimiuion  to  take  teetim&fiy^ 

-v-  aepoBitions  of  witnesses  will  be  received  in 

^ce,  although  the  oaths  to  the  witoeBses 


were  not  administered  by  the  eommi^oners,  if 
it  appears  that  they  were  prohibited  from  ad- 
ministering them,  and  they  were  in  fact  admi- 
nistered by  the  local-  aathorities.  linooM  t. 
Battelle,  6  Wend.  475. 

393.  A  commission  to  examine  vitiwssM, 
with  stay,  &c.  will  issue,  notwithstanding  ap- 
plication is  not  made  until  fourth  special  tern 
after  issue  joined.    Beall  v.  Day,  7  vVend.  511 

394.  An  attorney  may  swear  to  the  mfttprial* 
ity  of  witnesses,  wiUiout  adding  as  advised  by 
counsel.    Ibid* 

395.  On  a  motion  fev  a  commission  to  ex- 
amine witnesses,  when  'doubt  is  cast  apon  tlie 
good  faith,  of  the  application,  the  eommittin 
wtU  not  ba  granted  on  the  common  sffidaiit. 
If,  however,  at  a  subsequient  tiem,  a  jmni 
fatie  case  is  made  put,  the  jnotion  inU  be 
granted.    Bogera  v.  Rogerm^  7  Wend.  514. 

396.  On  a  motion  for  *  a  oommission  to  ex- 
amine witnesses,  an  affidavit  of  merits  is  iKtft- 
sary  only  where  the  pArty  asks  for  a  stay  <^ 
pn^edings  miUl  th«  mni^  of  the  timmmsi. 
fVdrren  v.  Harvey ,  9  Wend.  444. 

397*  A  naotion  far  a  conomission  to  exanine 
witnesses  will  not  be  entertained, nfter  a  stoii- 
lar  application  to  a  circuit  judges,  and  a  Tcfosal 
by  him.     Mkn  v.  6t6frj,  112  Wend.  803. 

398i  The  Marine  Court  of  the  cityof  Nev 
York  have  ^ower  to  issue  a  commission  to  ex- 
amine witnesses  residing  abroad*  Wtiw^^* 
Smithy  13  WWd.  61. 

•  399.  Where  a  party,  npon  an  affidavit,  Mb 
forth  the  facta  which  he  wishes  to  estsUiak 
under  a  commission  to  t  forei^  countr^i  an^ 
shows  that  those  fiicts  can  only  be  proved  by 
persons  in  the  employment  of  iiis  antagoniiti 
whose  names  are  unknown '  to  him,  the  Cocrt 
will  either  permit  the  commission  to  issue  fcM- 
ralhf  withodt  the  names  of  the  witnesses, « 
grant  a  stay  of  proceeding  until  their  maM> 
can  be  ascertained.  Shaffer  v.  Wikog,  3  Haili 
502. 

(b)  Effect  of  a  eommimon  as  a  day  tfftfxff^  . 

tngs, 

400.  A  rule  or  order  for -«  commission  to  ex- 
arhine  witnesses  does  not  operate,  ver  #^  as  i 
stay  of  proceedings ;  if  it  is  mtendeo  so  to  ope- 
rate, the  Court  or  judffe  will  so  direct  ifoy* 
nard  v.  Chapin^  7  Wend.  5SD. 

401.  Where  a  defendant'  f^ves  notice  of  bH 
intention  to  spply  for  a  commission  to  exssiiK 
witnesses,  witnin^  reasonable  time  (accordi^ 
to  the  cireumstances  of  the  case)  after  issneo 
joined,  though  not  before  he  has  feceived  notice 
of  tris^,  he  will  not  be  compelled  to  pay  the 
costs  of  prepkring  fortriaK  /ret  ads.  Iw*^  1 
Wend.  283. 

XXIV.  i)tMOfi/tmMwiee  offi^  nolle  proseqoi' 

403.  The  role  to  discontinue,  on  reeeiving^ 
plea  of  an  insolvent  diseharge,  is  not  a  rule  of 
course.    Fifuld  v.  Brown,  2  Cow.  603. 

403.  In  amurnjfit  against  three,  on  a  J>(°^ 
and  several  promissorr  note,  two  plesded  tbjj 
the  note  ^as  fraudulently  and  ofP'^'^^ 
obtained,  npon  which  the  plaintiff  entefn  i 
nolle  prosequi  as  to  them,  and  took  jadgm^^  ^7 
default  a^nst  the  third ;  held,  &«t  ttm  scuon 
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vas  diseontiaaed  as  to  all.    Hall  v.  Ro^esier^  3 
Cow.  374. 

404.  In  actions  ex  contractu  against  severa], 
unless  the  defence  as  to  one  go  merely  to  his 
personal  discharge,  a  nolle  proeequi  cannot  be 
entered  as  to  him,  and  tlie  suit  be  continued  as 
to  another..   Ibid, 

405.  A  general  submission  of  a  case  to  arbi- 
tration is  a  discontinuanee,  but  not  where  the 
parties  apree  that  a  judgment  may  be  .entered  on 
the  report.    Ex  parie  Wright^  6  Cow.  399. 

406.  And  in  such,  a  case,  if  the  submission 
be  revoked,  the  Court  ma^  proceed  wiih  the 
cause  to  trial,  notiylthstanding  the  submission. 
Ibid, 

407.  Thcattomey  for  the  plaintiffs  told  the 
attorney  for  the  defendant  that  the  cause  was 
discontinued,  and  being  requested  by  the  latter 
to  enter  a  rule  to  dbcontinue,  said  this  was  not 
necessary;  and  in  consequence,  the  defendant 
with  the  consent  of  his  special  bail  went  to 
£urope ;  whereupon,  no  rule  l>eing  entered,  the 
plaintiffs  afterwards  proceeded  with  the  cause ; 
on  motion  t^e  Court  ordered  a  discontinuance 
to  be  entered.     Gaillard  v.  Smari^  6  Cow.  385. 

408.  A  rule  for  discontinuance  after  appear- 
nnce  is  ineffectual  without  the  payment  of  the 
defendant's  costs ;  and  if  such  costs  when  taxed 
are  not  paid,  the  defendant  may  proceed  in  the 
suit,  notwithstanding  the  rale  for  discontinu- 
ance, and .  is  not  bound  to  make  up  a  record  of 
discontinuance,  and  collect  his  costs,  as  on  a 
judgment  of  non  pro9»  Jame$  ▼.  Delaoan^  7 
VVend.  6U. 

409.  After  the  appearance  of  a  defendant,  a 
mle  for  a  discontinuance  is  a  nullity  without 
the  payment  of  costs.  •  ATKenster  v.  Van  Zandt^ 
I  Wend.  13. 

410.  The  submission  of  all  suits  and  contro- 
versies to  arbitration  is  a  discontinuance  of  a 
suit  depending  in  Court,  where  there  is  np  pro- 
vision made  for  its  continuance  by  authorizing 
a  rule  for  judgtnent  on  the  award ;  but  if  a  party 
s^ppear  at  the  trial  of  ther  cause,  and  defend  it, 
he  will  waive  such  discontinuance.  The  People 
Y.  Onondaffd  Common  Pkas^  I  Wend.  314. 

411.  Wnere  the  plea  of  infancy  was  inter- 
posed by  the  defendants,  who  md  obtained 
Dierchanaise  on  credit,  the  plaintiffs  were  per- 
mitted to  discontinue  without  costs.  Fan  Buren 
tt  al.  V.  Fort  et  ^l    4  Wend.  209. 

412.  The  statutes  directing  suits  against  pub- 
lic o^ers  to  be  brought  in  the  county  where  the 
fact  complained  of  happened,  and  giving  judff- 
ment  of  discontinuance  if  the  action  is  not  laid 
in  such  county,  do  not  apply  where  writs  of 
inquiry  are  executed ;  they  apply  only  to  trials 
upon  issues  joined.  Lowe  v.  Humphrey^  9 
"Wend.  500. 

413.  It  seems  also,  that  officers  acting  mo/a 
^de  would  not  be  entitled  to  the  benefit  of  those 
provisions,  even  on  trials  of  issues  Joined. 
Ibid. 

414.  Where  judgment  is  given  for  the  plain- 
tiff on  demurrex.to  part  of  a  count,  as  to  which 
a  justification  was  attempted  and  failed,  and 
"where  to  the  residue  of  the  count  there  is  an 
issue  of  fact,  and  a  like  issue  upon  other  counts 
In  the  declaratioQ,  the  plaintiff  cannot  proceed 
under  the  judgment  on  the  demurreri  and  hare 


his  damages  assessed  by  a  sheriff *s  jury,  by 
virtue  of  a  writ  of  inquiry,  without  previously 
entering  a  nolle  prougui  upon  the  counts  and 
parts  of  counts  as  to  which  issues  of  fact  are 
joined.    Ihid^ 

415*  It  seemSf  that  such  nolle  prosequi  may  be 
entered  without  special  leave  from  the  Court. 
Ibid. 

416.  If  he  seeks  to  recover  damages  on  all 
the  coQnts,  he  must  suspend  the  assessment 
uj^on  the  judgment  on  the  demurrer  until  the 
trial  of  the  is^ue,  and  take  out  a  venire  tarn  quam. 
Ibid, 

417.  If  after  an  assessment  of  contingent 
damages  by  a  general  verdict,  one  of  the  counts 
in  the  declaration  be  adjudged  bad  on  demurrer, 
leave  will  not  be  given  by. a  Court  of  review 
to  enter  a  nolle  prosequi  as  to  such  count.  Garr 
V.  Gomez^  9  Wend.  649. 

418.  Where  a  |)laintiff  enters  a  nolle  prosequi 
as  to  onp  count  in  his  declaration,  tne  only 
effect  of  such  entry  is  to  strike  from  the  record 
that  count  and  all  the  issues  joined  upon  it. 
Keeler  v.  Bartine,  12  Wend.  110. 

419.  Where  a  defendant  is  returned  in  eus- 
todia  upon  bailable  process,  and  the  plaintiff 
does  not  declare  before  the  end  of  the  term  next 
after  such  process  was  returnable,  the  defendant 
may,  on  motion,  obtain  his  discharge  from  im- 
prisonment and  judgment  of  discontinuance. 
Judson  V.  /ones,  12  Wend.  209. 

420.  //  seems^  a  commissioner  or  judge  at 
chambers  has  no  power  to  grant  a  discharge  in 
such  a  case ;  the  application  should  be  made  to 
the  Court.     Ibid, 

421.  In  actions  not  referrible  under  the  sta- 
tute, if  the  parties  submit  the  cause  to  referees 
by  stipulation  or  rule,  or  both,  and  merely  pro- 
vide that  the  referees  report,  such  a  reference 
is  an  arbitration,  and  operates  as  a  discontinu- 
ance, although  the  submission  contain  a  stipu- 
lation that  either  party  may  make  a  case ;  out 
if  the  submission  provides  that  a  jud^ent 
may  be  entered  upon  the  report  or  award,  and 
judgment  is  entered  accordingly,  the  parties 
are  concluded  by  their  agreement,  and  cannot 
be  heard  to  allege  that  the  reference  and  judg- 
ment were  not  warranted  by  law.  Green  v. 
Patehen,  13  Wend^  293. 

422.  Where  the  defendant .  has  obtained  a 
discharge  under  the  act  **  to  abolish  imprison- 
ment for  debt*'  after  the  commencement  of  the 
suit,  the  plaintiff  will  be  permitted  to  discon- 
tinue without  xsosts,  though  the  defendant,  rely- 
ing upon  a  defence  to  the  form  of  the  action, 
offers  to  waive  his  discharge,  dshworth  v. 
Wrigley,  1  Hall,  145. 

XXV.  Judgment  as  in  ease  (f  nonsuit  .>  (a)  When 
it  unll  be  granted, 

423.  One  of  several  defendants,  though  they 
have  severed  in  their  pleas,  cannot  move  for 
judgment  as  in  case  of  nonsuit.  Jackson  v. 
W[3ceman  et  aL   I  Cow.  177.  , 

424.  Otherwise,  where  the  plaintiff  declares 
against  but  one.    Ibid, 

425.  Where  the  plaintiff  in  ejectment,  having 
noticed  his  cause  for  trial,  is  then  stayed  by 
rule  till  the  costs  of  a  prior  suit  are  paid,  the 
Court  will  not  in  the  first  instance  grant  a  judg« 
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ment  as  in  case  of  nonsiiit  for  not  proceeding; 
to  trial  upon  the  notice ;  but  will  order  tha^ 
unless  those  costs  are  paid  within  a  given  time, 
the  defendant  may  then  take  his  judgment  as 
in  case  of  nonsuit.  Jaekaon  t.  Eiwardt^  1  Cow. 
596. 

426.  llie  defendant  has  no  right  to  more  for 
judgment  as  in  case  of  nonsuit  till  all  the 

5 leadings  in  the  cause  are  carried  to  an  isaue. 
fun^ord  ▼.  Stoeker^  1  Cow.  601. 

437.  One  of  several  causes  in  favour  of  the 
same  plaintiff^  and  involving  the  same  defence, 
was  tried,  and  verdict  for  defendant.  .  The 
plaintiff  declined  trying  the  other  causes,  and 
made  a  ease  in  the  one  tried;  and  the  Court 
denied  the  osotion  for  judgment  as  in  case  of 
nonsuit  in  the  others.  8&rman  v.  M*^tU  3 
Cow.  453. 

438.  But  to  avoid  paying  the  eoets  which 
accrue  in  the  others  subseouent  to  the  trial  of 
the  first,  the  plaintiff  should  apprize  the  defend' 
ant  of  his  intention  not  to  try.    Ibid, 

439.  "Where  a  cause  is  called  on  ihe  calen- 
dar at  the  first  dajr  of  the  circuit,  but  not 
reached  afterwards,  it  is  no  excuse  against  a 
motion  for  judgment  as  in  case  of  nonsuit,  that 
the  usual  practice  at  the  circuit  has  been  to  call 
over  the  calendar  on  the  first  day,  without  tak- 
ing it  up  in  order ;  unless  the  judoe  intimate 
that  he  will  not  consider  the  fiiat  Uie  regular 
and  orderly  call.  Jadaon  v.  Sndpken^  3  Cow. 
467. 

430.  Motion  for  judgment  as  in  case  of  non- 
suit cannot  be  made  by  one  of  Several  defend- 
ants, without  the  concurrence  of  the  others. 
Bantrcfl  v.  Wtlaon^  3  Cow.  495. 

431.  Where  all  the  defendants  move  for 
judgment,  if  it  appear  that  either  has  no  right 
to  move,  as  if  jiiagment  be  against  him  by  de- 
fault, the  motion  will  be  denied  as  to  all.  Ibid. 

433.  Where  the  circuit  judgre  suspended  the 
trial  of  a  cause,  on  the  suggestion  or  the  plain- 
tiff's counsel  that  it  would  be  a  long  cause, 
and  the  business  afterwards  took  such  a  course 
that  the  cause  could  not  be  tried  at  that  circuit, 
a  motion  for  judgment  as  in  case  of  nonsuit  was 
denied  without  costs.  Hart  v.  Hildreih^  3  Cow. 
611. 

433.  Upon  the  ordinary  rule  for  judgment  as 
in  case  of  nonsuit,  mtt,  the  defendant  must  de- 
mand costs,  &c.|  before  he  can  have  judgment. 

.Jaekaon  v.  Eddy^  3  Cow.  698. 

434.  But  where  the  rule  is  absolute  for  judg- 
ment as  in  case  of  nonsuit,  and  is  opened  upon 
motion,  on  the  payment  oif  costs  and  stipulat- 
ing, the  plaintiff  must  tender  the  costs  and 
stipulate,  as  a  condition  to  having  the  effect  of 
the  rule.    Ibid. 

435.  It  is  not  a  good  ground  of  opposition  to 
a  motion  for  judgment  as  in  case  of  nonsuit, 
that  the  judge  allowed  the  plaintiff  to  withdraw 
a  juror  because  of  an  unexpected  defect  in  his 
proof.     Ckandltr  v.  Bieknell,  5  Cow.  30. 

436.  On  moving  for  judgment  as  in  case  of 
nonsuit,  it  is  enough  prima  fade  that  the  de- 
fendant's affidavit  show  that  the  plaintiff  had 
noticed  the  cause  for  trial  at  the  circuit  where 
it  is  alleged  he  omitted  to  try,  without  ex- 
pressly stating  that  the  same  was  laid  there. 
tStse  Y^Mktu^^  6  Cow.  433* 


437.  On  a  plea  ofriemper  diaeeni^  the  venire 
need  not  be  special.  Boomvalt  v.  lUtM,  6  Cow. 
48. 

438.  Though  there  be  several  issues  of  htx, 
the  venire  need  not  be  special.    Ibid.  • 

439.  The  venire '/am  quam  applies  only 
where  there  is  a  demurrer  or  de&uh,  as  well  tf 
an  issue  of  fact.    Ibid. 

440.  On  the  rule  for.  iudgment  as  in  ease  of 
nonsuit,  fim,  dec.,  if  it  be  not  complied  with, 
judgment  may  be  entered  mtnt  pro  tene,  m  of 
the  term  when  the  rule  was  taken,  thoegfa  an- 
other term  is  suffered  to  elapse  before  the  se- 
cond  rule  is  entered.  Jaekaen  v.  Thntgrnm^  7 
Cow.  436. 

441.  And  in  the  latter  case,  ann&le,tlnth 
may  also  be  entered  as  of  the  previous  tens, 
intermedia^  die  entry  of  the  first  ud  eeeoni 
rules.    Ibid. 

443.  The  demand  of  costs  under  the  rale  nw, 
for  judgn^ent  as  in  case  of  nonsuit  inejeetmeot, 
may  be  of  any  one  of  the  lessors.    lUL 

443.  Or,sein5i^  of  the  plaintiff^s  sttofnnr. 
Ibid. 

444.  Thoufffa  judgment  as  in  case  of  oomit 
cannot  be  ronaeied  against  the  peopls,  yet  tiie 
defendant  may  have  a  mle  to  try  by  proTiM> 
The  People  v.  WaMn^on  aald  WmtenBenk^ 
Cow.  519. 

445»  On  noticing  a  cause  for  trial,  unlen  tbe 
plaintiff  file  his  mei  prius  record  during  ihe 
first  day  of  the  circuit,  the  defendant  DMy«<a 
the.  next  day,  take  a  rule  for  k  nerteipitlur; 
and  yet  move  for  judgment  as  in  case  of  im»'  , 
suiL    Sage  v.  RMin$^  6  Cow.  110. 

446.  When  a  ne  rtdpiatmr  is  entered,  e  oo- 
tion  for  judgment  as  in  case  of  nonsuit  will  be 
denied,  if  it  appears  that  the  defendant  end  bb 
witnesses  had  not  departed  Court  on  the  fiio? 
of  the  funpriuM  roll.  Thampnt^  el  d^ 
Jadaon^  1  Wend.  76. 

447.  When  a  witness  was  kept  out  of  dN 
way  by  a  defendant,  a  motion  for  judffmeoitf 
in  case  of  nonsuit  was  denied  wim  eocts. 
Smith  ads.  Qrover^  1  Wend.  77. 

448.  Where  a  defendant  suffered  fw  dob- 
enumerated  terms  to  eUpse  before  moriBff  iff 
judgment  as  in  case  of  nonsuit,  for  the  defasU 
of  tne  plaintiff  in  txying  his  cause,  he  wii 
deemed  to  have  waivefd  the  default  Chafm» 
V.  Van  Jthtyne^  6  Wend.  517. 

449.  No  excuse  for  delay  in  asking  for  judg- 
ment as  in  case  of  nonsuit  is  necessaiyi  when 
the  notice  is  given  within  ten  or  twelve  dij< 
after  the  close  of  the  circuit  at  which  the  csaie 
ought  to  have  bee^  tried.  BaMwn  r.  SUk^ 
7  Wend.  519. 

460.  Where  no  special  term  interraeee  be- 
tween a  circuit  and  the  next  g^^ofn^  ^^"^* 
defendant  is  in  season  to  apply  for  jodgineirttf 
in  case  of  nonauit  at  any  time  previooeto  tbe 
second  general  term.  Lyon  v.  iT^iuni  I*' 
Wend.  576.  . 

451.  MoUonS  for  judgment  as  in  <»«  « 
nonsuit  may  be  made  at  any  time  F^*^,  ? 
the  next  general  term  after  the  circutt  at  w)w| 
the  cause  might  have  been  tried,  or  for  wbi^ 
it  ought  to  have  been  noticed;  if  madevwr- 
wards,  excuse  must  be  shown,  jfnen^r"^^ 
Wend.  461. 
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459.  Jadgment  as  in  case  of  nonsuit  calioot 
be  obtained  where  the  action  is  against  two  or 
more  defendants,  and  one  has  suflfered  a  default. 
ITQrtgor  t.  Cleveland^  10  Wend.  596. 

453.  Where  judgment  as  in  case  of  nonsuit 
is  rendered  at  a  special  term,  a  record  or  judg^ 
ment  toll  may  be  made  up  as  of  such  special 
term.  SuperinUndenU  of  Poor  of  Thmkim 
On$fity  T.  &IW/A,  11  Wend.  181. 

454.  Where  a  cause  is  referred^  the  defend- 
ant is .  not  entitled  to  judgment  as  in  case  of 
nonsuit  for  the  neglect  of  the  plaintiflf  to  bring 
the  cause  to  a  bearing;  his  course  is  to  obtain 
a  rnle  giving  him  leave  to  notice  the  cause  on 
his  part.  Sheldon  t.  Erie  Common  Fkas^  13 
Wend.  268. 

(b)  StipukUionio  go  to  trial. 

455.  AfWr  first  default  in  trying  a  cause,  plain- 
tiff offers^  if  defendant  will  maxe  out  his  bill, 
to  stipulate  and  nay  costs  of  circuit.  Defend- 
ant does  not  malce  out  his  bill,  but  moves.for 
judgment  as  in  case  of  nonsuit;  and  rule  that 
the  pfaintiff  stipulate  and  pay  costs  of  circuit, 
but  that  defendant  pay  costs  of  motion.  Jack' 
ton  W4  Hooker^  3  Cow^  15.    , 

456.  On  a  rule  for  judgpient  as  in  case  of 
nonsuit,  unless  the  plaintiff  shall  stipulate  and 
pay  costs,  *'  (he  plaintiff  must  stipulate  intlanfer, 
or  at  least  withm  twenty  days,'*  or  the  defend- 
ant may  perfect  his  judgment  without  demand- 
ing costs.    Lowny,  Roou^  6  Cow.  394. 

•  457.  On  setting  aside  an  inquest  regfularly 
obtained,  the  defendant  will  be  required  to 
withdraw  a  plea  of  the  statute  of  limitations. 
J*ox  et  al.  T,  BaHtr,  2  Wend.  244. 

458.  Where  there  are  several  causes  in  the 
name  of  the  same  party,  against  sevefal  defend- 
ants, in  which  the  question  is  the  same,  and  the- 
evidence  the  same,  and  on  the  trial  of  one  of  the 
oansesthe  plaintiff  is  nonsuited,  who  presents 
a  bUl  of  conceptions  and  refuses  to  try  the 
others,  the  defendants  to  the  others  are  entitled 
to  judgment  as  in  cases  of  nonsuit,  unless  the 

1»1atntiff  pays  the  costs  of  the  ciicttit,  and  stipu- 
ates  that  the  causes  remaining  untried  shall 
abide  the  event  of  the  cause  tried.  Jackson  v. 
LeggeU,  5  Wend.  83. 

459.  After  one  stipulation,  a  defendant  is  not 
boiind  at  his  peril  to  accept  a  secohd  to  proceed 
to  trial,  although  furnished  with  the  excuse  of 
the  plaintiff;  he  may  insist  upon  submitting 
the  sufficiency  of  the  excuse  to  the  Court. 
I'amam  v.  APCSure^  7  Wend.  483. 

460.  Where  the  venue  is  laid  in  the  city  of 
New  York,  a  plaintiff  is  bound  to  notice  his 
cause  for  trial  at  an  adjourned  circuit;  if  he 
neglects  to  do  so,  he  may  be  compelled  to  stipu- 
late.   Parkin9  v.  Stephenson,  10  Wend.  620. 

461.  A  plaintiff  wilUbe  allowed  to  stipulate, 
although  the  defendant  be  a- prisoner  on  the 
lii|4ts.    Ibid, 

(c)  Qmtequinees  of  not  going  to  trial  according 
to  sttpuhtionrOnd  what  will  be  an  escape, 

463.  Twenty  days  are  allotted  only  where 
the  plaintiff  is  allowed  to  stipulate  to  try  his 
cause  on  payment  oY  costs.  Btadatrest  t.  Phelpe^ 
S-Cow.  453. 

463.  Form  of  the  power  from  the  attorney  to 
demand  costs.    Ibid. 

Yoim  IU.  63 


464.  Absence  of  counsel  on  professional 
business  not  allowed  as  an  excuse  for  not  going 
to  trial  pursuant  to  a  stipulation.  Jackson  v. 
WakeMan,2  Cow.  578. 

465.  Otherwise  of  sickness  or  other  inevita- 
ble accident.    Ibid. 

466.  In  an  action  against  two  or  more  de- 
fendants, where  one  suffers  a  default  and  the 
others  plead  to  issue,  although  judgment  as  in 
case  of  nonsuit  cannot  be  granted  for  ^e  neff- 
lect  of  the  plaintiff  to  bring  the  cause  to  triu, 
a  rule  may  be  obtained  that  tlie  plaintiff  try  his 
cause,  or  pay  the  costs  of  the  defejace.  ATGre- 
gor  et  al.  v.  Cleveland  et  al.  12  Wend.  201. 

XXVL  Driah  (aj  Proceeding  to  trial  or 

inquest, 

467.  A  parol  reservation  or  condition  annexed 
to  the  receipt  of  a  plea,  and  giving  notice  of 
trial,  is  void.  Slarkweather  v.  Benjamin^  1  Cow. 
576. 

468.  And  such  a  step  will  be  deemed  a 
waiver  of  default,  though  the  condition  be  not 
performed.    Ibid, 

469.  In  determining  the  sufficiency  of  a  no- 
tice of  trial,  e.  ^.  a  notice  for  the  day  before  Uie 
etrcuit  is  appointed  to  commence,  the  Court 
will  not  only  look  to  the  face  of  the  notice,  but 
other  circumstances,  to  see  whether  the  oppo- 
site party  was,  in  fact,  misled  by  the  mistake. . 
Bander  v.  OmV/,  4  Cow.  60. 

470.  When  several  are  indicted  jointly  for  an 
offence  not  capital,  or  where  there  is  no  riffht  of 
peremptory  challenge,  it  ih  in  the  discretion  of 
the  Court  which  tries  to  grant  a  separate  trial 
to  each  defendant  or  not.  The  People  v.  Fer" 
mifyeos  7  Cow.  369. 

471.  So,  it  seems.  In  a  capital  case,  or  a  case 
where  the  right  of  peremptory  challenge  pre- 
vails.   Ibid. 

472.  Where  a  new  trial  is  granted  on  the 
plaintifTs  motion,  he  must  take  notice  of  it,  and 
proceed  to  trial  without  notice  from  the  defend- 
ant. If  lie  do  not,  he  may  be  nonsuited.  Jack' 
son  V.  Jifhnson,  7  Cow.  419, 

473.  Courts  may,  in  the  exercise  of  a  sound 
discretion,  allow  a  juror  to  be  withdrawn,  and 
still  retain  the  cause  upon  the  calendar  for  trial, 
instead  of  nonsuiting  a  plaintiff  for  a  defect  in 
his  proof;  as  in  case  of  surprise  or  mistake,  on 
his  part,  in  the  preparation  of  his  cause  for 
trial ;  and  this,  even  where  the  defendant  has 
not  wilfully  misled  tlie  plaintiff.  People  Ti 
New  York  Common  Pleas,  8  Cow.  127. 

474.  Where  there  are^twb  actions  depending 
between  the  same  parties,  one  of  which  only  is 
noticed  for  trial,  the  notice  must  tpscrfy  the  ac- 
tion intended  to  be  tried,  or  it  will  be  considered 
insufficient..    Lither  v.  Parmelee,  1  Wend.  22.    * 

475.  When  an  inquest  is  taken  out  of  its 
regular  order  on  the  calendar,  an  affidavit  of 
merits  not  having  been  filed,,  all  the  defendant 
loses  is  the  right  of  challenge  of  the  jury,  and 
to  introduce  testimony  on  his  part.  Green  ads. 
Willis  etal.  1  Wend.  78. 

476.  When  a  cause  is  called  in  its  regular 
order  on  the  calendar,  the  defendant  has  a  right 
to  appear,  though  no  affidavit  of  merits  is  filed. 
Starkweather  aos.  Cartvoell,  1  Wend.  77. 

477«  A  notice  of  trial  served  on  the  last  day 
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of  noticing,  alter  half  past  ten,  P.  M.,  which 
did  not  come  to  the  knowledge  of  the  attorney 
until  the  next  day,  ti*as  held  insnilicient.  Bowen 
T.  aarkt^  3  Wend.  349. 

478.  If  a  cause  has  hceir  irrefnlarly  noticed 
and  placed  on  the  calendar  by  a  party,  the  reme- 
dy <H  the  other  party  is  by  motion  to  strike  the 
caase  from  the  list.  ^\Aontend  r.  Wheeler^  4 
Wend.  196.  See  also  Atitn  t.  CaOwun^  6  Cow. 
32. 

479.  Where  fhere  is  both  an  issae  of  law  «nd 
an  issue  of  fact  on  the  record,  and  the  plaintiff 
Ifoes  to  tri^  bef<»«  the  determination  of  the  issue 
of  law,  he  does  so  av  the  peril  of  losing  the 
costs  of  the  circuit  if  the  demurrer  be  decided 
against  him.    BwUJi  v.  Bimtkj  5  Wend.  107. 

480.  Notice  of  trial  to  he  good  must  be  foui^ 
teen  days  before  Court,  exekmve  of  the  day  of 
service.     Smail  y.  Edrick,  5  Wend.  137. 

481.  An  inquest  at  the  circuit  can  regularly 
be  taken  out  of  its  order  on  the  calendar  only 
at  the  opening  of  the  Court  in  the  morning,  and 
previous  to  tM  trial  of  a  litigated  cause.  lUw 
comb  V.  Mnaonf  9  Wend.  4^1. 

(b)  Putting  <fiih€  trial. 

48S.  The  ordinary  affidavit  is  sufficient  to  put 
off  a  cause  at  the  circuit,  unless  circmnstances 
of  suspicion  a]^>ear  from  connter' affidavits,  or 
otherwise.    O^^en  v.  Payne,  6  Cow.  15. 

483.  It  is  not  a  eiioumstance  of  suspicion, 
requiring  more  than  the  ordinary  affidavit,  that 
the  witness  on  account  of  whose  absence  the 
defendant  applies  to  put  off  the  cause  is  the  at- 
torney of  the  plaintiff.    Ibid,    * 

484.  A  circuit  Judge  should  pat  off  a  cause 
on  the  usual  affidavit  of  the  defendant,  of  the 
absence  of  a  material  witness,  kc»^  at  the  first 
circuit  for  which  the  trial  is  noticed^  unless 
there  be  a  suspicion  that  the  application  for  (hat 
pnroose  is  intended  merely  for  d6lay.  Hooker 
V.  Rogers^  €  Cow.  577. 

485.  The  affidavit  need  not  state  when  the 
witnesses  were  subpcenaed,  unless  this  be  made 
ground  of  objection.    Ibid. 

486.  It  is,  in  general,  no  answer  to  the  appli- 
cation diat  the  defendant  should  have  offered  to 
take  the  deposition  of  sick  or  absent  witnessies* 
Ibid. 

487.  If  ihe  jadge  refuse  to  put  off  the  trial 
lor  proper  cause,  the  verdict  will  be  set  aside, 
though  the  defendant  appear  and  content  the 
suit.    Ibid. 

488.  Where,  on  a  cause  being  carried  down 
for  trial  for  the  first  time,  the  defendant  moves 
to  pot  off  the  trial  for  the  absence  of  a  /naterial 
witness,  having  used  due  diligence  to  obtain  his 
attendance,  though  such  witness  reside  out  of 
the  Jurisdiction  of  the  Court,  the  trial  should  be 
postponed.    The  People  v.  Fermitpea^  7  Cow. 

489.  It  is  no  answer  to  the  application  to  ad- 
mit that  the  witness  required  would,  if  present, 
testify  to  the  fiuAs  supposed  in  the  affidavit  on 
which  the  motion  to  postpone  is  founded.  Ibid, 

490.  In  all  such  cases  the  questi<ms  are, 
1.  Is  the  witness  material  1  %  Has  the  de- 
fendant been  guilty  of  laekeef  3.  Can  the 
witness  be  procured  at  the  next  Court  ?    /M. 

The  rale  as  to  putting  off  trials  for  the 


absence  of  witnesses  is  the  sama,  hotili  in  civil 
and  criminal  casea.    Ibid. 

499.  A  rule  that  the  defendant  pay  the  eoeta 
of  putting  off  a  trial  at  the  circuit  will  be 
Granted  by  this  Court  on  application.  Krbif  v. 
aiettm,  1  Wend.  83. 

493.  In  a  notice  for  a  commiseion  given  after 
receiving  notice  of  trial,  the  defendant  should 
stipulate  to  pay  the  plaintiff 's  costs  of  prepaiing 
for  trial.    La  Forge  v.  Laee^  3  Wend.  342. 

494.  Wliere  a  party  striates  to  try  a  caoas 
at  the  next  circuit,  and  there  is  not  sufficient 
time  regularly  to  notice  the  cause  for  trial  at 
the  circuit  immediately  «ticceedin|»f  the  stipula- 
tion will  be  considered  an  applymg  to  the  s^ 
cond  circuit.  JaekeonY.Phamx £ank^  5  Wend. 
101. 

495.  Where  an  importent  witness  is  abaent 
from  the  country,  and  i^ill  not  return  until 
several  terms  have  elapsed,  this  Coilrt  will  put 
off  the  cause  for  a  reasonable  period,  notwith- 
standing the  delay  may  comprehend  more  than 
one  term.  Smith  v.  Aa&  York  htauranee  ^Cn»- 
pany,  I  Hall,  223. 

(c)  Preventing  and  eetting  aaide  tit  inqtieet. 

496.  Motion  on  affidavit  of  merits,  to  ^tft 
aside  an  inouest  refularly  taken,  after  seven 
years,  denied ;  though  the  defendant  and  his  at- 
torney had  reason  to  suppose  the  cause  had 
never  been  tried.     7^0177  v.  Ihwler,  5  Cow.  446; 

497.  One  affidavit  of  merits  to  prevent  an 
inquest  is  sufficient,  though  the  cause  be  aeve- 
ral  times  noticed  for  trial  and  inquest.  Preteatt 
V.  Boberte,  6  Cow.  45. 

498.  And  if  fifed  and  aerved  on  the  plaintiff ^s 
attorney,  for  a  circuit  in  one  county,  it  is  aoffi- 
cient,  though  the  venue  be  aflerwarda  changed 
to  another  county,  and  the  cause  be  tried  in  the 
latter.    Ibid, 

499.  Where  an  inquest  was  taken  in  the  ab- 
sence of  the  defendant's  counsel,  and  the  plain- 
tiff refused  to  reinstate  the  cause  on  the  offer 
of  the  payment  of  costs,'  and  it  appeared  also 
that  he  would  not  have  lost  the  circuit,  the 
inquest  was  set  aside,  and  the  costs  directed  to 
abide  the  event  of  the  suit.  I\amean  ads.  De^ 
pard^  1  Wend.  287. 

500.  X  plaintiff  obtaining  an  inquest  at  the 
circuit  is  not  bound  to  waive  it  upon  the  appli- 
cation of  the  defendant,  though  he  offer  to  pay 
costs,  &c,  but  may  |)ttt  him  to  his  motion. 
Smith  y,  Howard^  12  Wend.  198. 

XXVII.  Non^iit, 

* 

501 .  The  people  cannot'  be  nonsuited.  The 
Peopk  V.  Thurman,  3  Cow.  16. 

502.  In  this  respect  as  well  as  in  many  others, 
they  enjoy  the  prerogatives  of  the  British  crown. 
Ibid, 

503.  The  Court  Will  not  heana  motion  to  set 
aside  a  nonsuit  at  the  trial,  the  plaintiff  having 
since  died,  and  the  only  eflB»>ct  obvioasly  being 
merely  to  unsettle  the  question  of  coats.  3ley- 
numr  v.  DtyOi  5  Cow.  ^9. 

504..  A  plaintiff  who  is  nonsuited,  though 
put  of  Court,  may  yet  appear,  apd  move  to  set 
aside  the  nonsuit.   Packard  v.  Bill,  7  Cow.  434. 

506.  A  nonsuit  as  to  one  Comt  is  not  a  ooo* 
suit  as  to  others;  and  the  plaintiff  may/ not- 
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wlihstandingy  proceed  upon  the  otheh  in  a 
regular  course.    Ibid* 

506.  But  on  a  ventre  tarn  quam^  to  try  an  issue 
98  to  one  county  and  assess  contiuffent  damages 
pn  demurrer  to  others,  if  the  plauitiff  be  non- 
Buited  as  to  the  issue,  he  cannot  proceed  to 
assess  contingent  damages  on  the  counts  demur- 
red to.    IbuL 

^  507.  If  a  plaintiff  proves  fdl  that  is  laid  in 
his  declaration,  he  ought  not  to  be  nonsuited. 
Sqfford  V.  SUvene^  2  Wend.  158. 

508.  A  nonsuit  ordered  by  the  Court  below, 
without  the  motion  of  the  defendant,  for  a  defect 
Id  the  proof  of  one  count  in  a  declaration,  (when 
»  good  and  sufficient  cause  of  action  is  dhown 
under  another  count,  but  which  is  oyerlooked  by 
the  Court  in  pronouncing  judgment,^  will  not  be 
sustained,  although  the  defendant  did  not  direct 
the  attention  of  the  Court  to  ^e  cause  of  action 
ahown  nnder  such  second  count.    Jbid. 

509.  It  is  the  duty  of  a  Court  to  nonsuit  a 
plaintiff,  where  the  Cfourt  would  set  aside  the 
▼erdict,  if  found  for  the  plaintiff,  as  contrary  to 
tho  evidence^  SUwart  ?.  Simpsou^  1  Wend. 
376. 

610.  A  plaintiff  has  a  rijrKt  to  aabmit  to  a 
nonsuit  on  the  coming  in  ofthe  jury,  although 
they  are  prepared  to  certify  a  balance  in  favour 
of  the  deiendaBt  in  an  action  of  OM^umpsit^  where 
a  notice  of  set-off  has  been  given.  WooaUr  v. 
jPurr^  2  Wend.  295. 

511.  On  a  motion  to  set  aside  a  nonsuit,  a 
defendant  may  otject  th^  loss  of  the  note  de- 
clared on,  being  a  note  payable  to  bearer,  as  an 
answer  to  the  motion ;  although  at  nisi  priu$  no 
such  objection  was  taken,  and  the  defendant 
there  sets  up  a  defence  on  the  merits  by  show- 
ing a  want  of  consideradon.  J^rby  v.  Smon^  3 
Wend.  550. 

512*  A  defendant  may  move  for  judgment  as 
in  case  of  nonsnit  in  a  cause  which  has  been 
referred,  notwithstanding  that  he  has  stayed  the 

Elaintiff*s  proceedings  until  security  for  costs 
e  filed.  CkampUfirr,  Petrie,  4  Wend.  309. 
513.  On  A  venire  tarn  quam^  a  plaintiff  can- 
not regpulfu'ly  be  nonsuited,  although  the  evi- 
dence against  the  defendant  who  appears  is  not 
sufficient  to  entitle  theplaintiff  to  recover.  Beit' 
man  v.  Bhmehardei  at,    4  Wend.  432. 

514.,  Where  a  plaintiff  stipulates  to  try  his 
cause  and  to  pay  tne  defendant's  costs,  but  neg- 
lects on  demand  to  pay,  the  defendant  may  apply 
Ibr  judgment  as  iq  case  of  nonsuit,  notwithstandr 
ing  the  stipuration.  Chaddertan  Y.Bueku$t  0 
>Vend.52I. 

515.  Where  a  motion  is  made  for  a  judg- 
ment as  in  case  of  nonsuit,, and  the  plaintiff 
sliows  that  no  eauise  of  as  young  an  Issue  was 
tried  at  the  circuit,  the  motion  yn\\  be  denied. 
Hawk  V.  Tayhr,  10  Wend.  593. 

516.  Where  a  demand  for  damages  sustained 
by  a  party  in  consequence  of  the  nonattend- 
anoe  of  a  witness  at  the  trial  of  a  cause,  and  the 
penalbr  given  by  statute  in  such  cases,  were 
Joined  in  the  same  action,  and  the  ji^dge  non* 
suited  the  plaintiff,  for  the  reason  that  the  venue 
was  not  laid  in  the  proper  county,  as  to  the 
action  for  the  penalty,  it'  bein^  local  by  sta- 
tute, the  Court  refhsed  to  set  aside  the  nonsuit, 
^though  the  action  as  to  the  damages  was  tran- 


sitory ;  holdings  that  the  plaintiff  ought  to  have 
made  his  election  at  the  trial  to  abandon  his 
count  for  the  penalty.  Cogswell  Y.Akeek^  Id 
Wend.  147.  See  also  BigKtmifer  v.  Baymimdm 
13  Wend.  51. 

517.  Where  a  plaintiff  is  nonsuited  for  a  de- 
fect of  proof,  the  nonsuit  will  be  set  aside  on 
payment  of  costs,  although  properly  granted  by 
the  circuit  jud^,  if  the  Court  have  reason  to 
believe  that  without  such  relief  the  cause  of 
action  will  be  lost.  Ths  FsopU  v.  Barnes  tt  aL 
12  Weud.  493. 

518.  A  variance  between  the  declarsition  and 
proof  as  to  the  terms  of  sate  is  not  a  ffround  of 
nonsuit,  if  the  declaration  be  amendable.  Baor* 
man  v.  JenkinSf  13  Wend.  566. 

519.  If,  upon  the  trial  ofthe  cause,  theplain* 
tiff  refuse  to  snbmit  his  case  to  the  jury  after 
the  testiiaony  is  closed,  and  insitd  upon  being 
nonsuited,  in  consequence  of  the  ruling  of  the 
presiding  judge  upon  points  of  evidence,  he 
will  not  afterwards  be  permitted  to  mske  % 
case,  on  which  to  founa  a  motion  for  set- 
ting the  nonsuit  aside*  Ihrbes  v.  LaysUr^  3 
Hall,  403. 

520.  One  M'Kibben,  haying  a  claim  upon  a 
ire  insurance  company  for  a  loss,  put  bis 
policy  into  the  hands  of  the  defendant  (an  attor- 
ney and  counsel  of  Uie  Court.) .  for  collection, 
and  the  defendant  g[ave  him  a  certificate  that 
the  policy  was  in  his  possession  for  that  pur- 
pose«  Upon  this  certificate,  M*Kibben  made 
an  endorsement,  authorising  the  defendant  to 
hold  the  policy  subject  to  Uie  order  of  Kane, 
and  delivered  the  same  to  him.  Hamilton,  Ad' 
ministrafor  of  Aene,  v.  JTOmn,  3  Hall,  533. 

531.  The  defendant  then  commenced  a  suit 
on  the  policy,  recovered  and  received  the  sum 
of  $1400  thereon,  and  the  intestate  gave  him  a 
written  notice  of  bis  claims  upon  ArK.,  which 
appeared  to  be  chiefly  for  certain  notes,  drawn 
by  him  and  endorsed  by  one  Hill.    Ibid. 

533.  The  defendant  not  deeming  it  prudent 
to  pay  over  the  money  thus  receive  to  the  ad* 
ministrator  of  Kane,  an  action  was  brought 
against  him  by  the  administrator,  to  recover 
the  amount  collected  on  the  poli^.    Ibid, 

533.  At  the  trial,  the  plaintiff  did  not  pro- 
duce the  notes,  and  the  judge  holding  that  there 
could  be  no  recovery  until  the  notes  were  pro- 
duced or  'accounted  for,  nonsuited  the  plaintiff* 
Held,  that  the  ofder  made  by  M'Kibben,  with 
the  notice  to  the  defendant  of  the  inteststeV 
claim  under  that  order,  created  an  equitable  ss« 
signment  of  M'K.^s  cause  of  action,  and  that  he 
had  a  right,  prima  facie,  to  receive  the  fund 
without  producing  the  notes*  The  nonsuit  was 
therefore  set  aside,    ibid, 

XXVni.  Demurrer  to  evidence* 

534.  Leave  to  withdraw  a  demurrer  will  be 

S'ven.  notwithstanding  a  ^fecial  demurrer  has 
en  interposed,  if  the  matter  assigned  as  spe- 
cial cause  legitimately  arises  under  tlie  general 
demurrer*    Boltons  ▼.  Lawrence^  7  Wend.  461. 

535.  Upon  a  demurrer  to  evidence,  any  feet 
which  a  jury  would  infer  from  it  is  admitted* 
Wheelwrighl  v.  Moofre,  1  Hall,  301. 

536.  Where  there  is  a  demuxrer  to  evidence 
which  is  certain^  as  in  the  case  of  docomsntaiy 
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proof,  the  practice  it  for  the  Court  to  pre  final 
Judgment,  as  on  a  special  Terdiet ;  bat  where 
there  is  no  certainty  in  the  statement  of  facts 
proTsd,  the  Court  may  award  a  penire  de  now. 
Ihid. 

XXIX.  Befarena  i  (a^  When  a  cau$e  mixtf  be 

Ttyonrttmm 

697.  A  reference  wilf  not  be  granted,  if  there 
be  a  demurrer  in  the  cause  which  relates  to  the 
whole  action,  and  is  undetenoined.  Jan$cn  r. 
Toffan^  3  Cow.  339.    . 

8S{8.  Manner  of  showing  how  questions  of 
law  will  arise  so  aa  to  oppose  motion  for  a  re* 
fereace.    &uno  v.  Jtjtn^  4  Cow.  59^ 

689.  To  warrant  denyinff  a  reference  on  the 
ground  that  questions  of  law  will  arise,  the 
Court  must  be  satisfied  that  they  will  be  ques- 
tions of  real  difiiculty.  Anonymous^  6  Cow.  493. 

630.  The  affidavit  for  aTefeience  need  not 
state  niiero  the  Tonue  is  laid.  FBder  t.  Hurter, 
7  Cow.  478. 

631.  Though  a  cause  be,  in  its  nature,  the 
proper  subject  of  referenoe,  it  cannot  be  referred 
witnin  the  statute  tq  any  number  short  of  three. 
Dodge  Y.  Waterhury^  8  Cow.  136. 

539.  If  referred  to  a  less  number  by  consent 
and  rule  of  Court,  Irith  power  to  choose  an  urn* 
pire,  the  Court  cannot  interfere  to  review  their 
proceedings  as  referees,  on  motion.    Ihid* 

533.  It  is  a  case  of  mere  arbitration.    Ibid. 

534.  When  both  parties  move  for  a  reference,- 
Ihe  motion  of  the  party  first  ffiving  notice  is  en- 
titled to  a  preference.  GroAam  et  oL  y.  Wood^ 
I  Wend.  15. 

535.  In  cross  actions  and  cross  applications 
lor  a  reference,  a  joint  refetence  will  he  made, 
and  the  referees  authorised  to  hold  thetr  meet- 
ings so  as  to  accommodate  the  parties.    Hart 

4  WeAd.  198. 

536.  An  action  of  tooenani  is  not  a  proper 
cause  for  nftrenot^  although  Ae  claim  of  the 
plaintiiT  consists  of  Tarious  items  of  damage. 
A  reference  is  proper  only  where  tife  matter  in 
controYersy  arises  upon  an  aeeotmt^zisUng  be- 
tween the  parties.  Thamm  y.  JRea6,  6  Wend. 
603. 

537.  A  reference  will  not  be  ordered  where 
Acre  are  but  four  items  of  an  account.  Parker 
Y.  Snell,  10  Wend.  677. 

538.  Referees  may  require  the  pajrment  of 
costs  as  a  condition  to  the  postponement  of  a 
hearing.    Siekles  y.  Fbrty  19  Wend.  199. 

539.  In  an  action  upon  a  policy  of  insurance 
against  fire,  if  the  defendants  admit  that  they 
are  liable  for  the  loss,  and  the  controrersy  be- 
tween the  parties  relates  solely  to  items  of  in- 
jury, and  tne  amount  of  loss  sustained  by  the 
assured,  the  Court  will  refer  the  matter  to  re- 
ferees to  adjust  the  amount  Sambk  y.  Tfte 
Mechaniee*  Fire  Jnauranee  CompanVf  1  Hall, 
660. 

540.  In  mixed  >  questions  of  law  and  fact, 
where  long  accounts  are  inYolYcd,  it  is  the  prac- 
tice of  the  Court  to  hear  the  eause  until  the 

SuesUons  of  law  are  disposed  of,  and  then  refer 
le  accounts  to  referees..   If  the  referees  named 
are  objected  to  by  either  party,  the  Court  will 
-»  them  from  tke  jury  box.    /ML 


(b)  Proceedings  on  a  r^erenee^  and  for  vikd  a 
report  will  he  aet  akde. 

641.  The  party  against  whom  referraee  it 
moYed  may  nominate  one  of  the  refeises,  in- 
stead of  any  one  named  in  the  notice;  bot  be 
cannot,  by  showing  cause,  entitle  himself  to  « 
further  nomination.  If  a  name  is  rejected  for 
cause,  it  li^  witii  the  moYcr  to  noiiiiaale  t 
substitute.  So  the  moYer  is  always  eoutled  to 
nominate  two  referees.  Baekue  y.  Smilk,  3  Cow, 
344. 

549. .  The  fhcto  which  appeared  before  refcnes 
appointed  pursuant  to  the  statute,  (1  R.  L.5161, 
s.  9.)  ordered  to  be  entered  upon  die  judgment 
records,  so  that  the  party  might  review  the  earn 
on  error.  '  Beid  y.  J%e  Keneuiaer  Glau  J^bdory, 
3  Cow.  387. 

543.  Form  of  a  judgment  record,  on  reference 
pursuant  to  the  statute  (1  R.  L.  516.)  Rtnnt- 
her  (rlaas  Ihetorjf  y.  SeH  5  Cow.  587. 

544.  Colirte  may  compel  referees  to  le^ 
the  fiicte  before  tliem  specially  ;  and  a  leriev 
of  their  decision  upon  su^  a  report  is  w^eor 
ble  to  one  on  motion  founded-  upon  smdariL 
Per  Speneer,  Senator.    Ibid. 

645.  Where  a  Question  of  hiw  arises  bdiMV 
referees,  which  is  brought  before  the  Soprenre 
Court,  and  decided,  they  will  order  a  special 
entry  on  the  record,  so  as  to  present  the  ssme 
ouestioo  to  the  Court  of  Errors.  GouU  v.  Og- 
(fen,  6  Cow.  59. 

646.  An  order  of  referees  as  to  the  edsts,  or 
postponing  the  hearing  before  them,  is  not  t 
fbundfttion  for  a  rule  on  the  subject  in  tbe  Sor 
preme  Court    JoXmeon  y.  Ga^,  6  Cow.  54. 

547.  Whether  they  may  impose  costs  ss  the 
condition  of  adjourning.  ?    Qumre.    Ibid* 

548.  The  rules  of  evidence  are  the  ssme  be- 
fore referees  as  before  a  jury.  '  Per  Wooiwmik 
and  Sutherland^  Js.  Every  y.  Merwin^  6  Cor. 
360. 

649.  Where  a  motion  is  regularly  pendio; 
to  set  aside  a  report  of  referees  on  the  merits, 
though  the  party  moving  agrees  diat  it  is  ri|ht 
as  to  part,  his  adversary  tHinnot  move  for  judg- 
ment on  the  report  as  security,  on  te  groo&d 
of  the  probable  insolvency  of  the  paitv  moving, 
if  there  be  delay.  WiUon  v.  White,  7  Cow.  477. 

550.  So  of  a  motion  to  set  aside  a  verdict. 
Ibid. 

65K  But  if  one  move  to  be  let  into  soeh  a 
motion  on  terms,  the  Court  may  order  jodgmeot 
as  a  condition  to  the  relief.    Aid, 

559.  vThe  Court  will  not  order  referees  to  nv 
port  specially,' with  the  view  that  dseir  deeisioo 
may  bereviMd  on  the  merite.  The  course  is  to 
bring  up  the  case  on  affidavit.  CogMi  v.  2?v/^ 
Ung,  8  Cow.  136. 

553.  When  referees  neglect  tJtS  report,  a  role 
to  report,  or  show  cause  why  an-  attachment 
should  not  issue,  will  be  granted.  Seford'^* 
Heakethj  I  Wend.  71? 

554.  In  a  reference,  after  cause  has  been  suit* 
mitted  and  the  referees  <have  retired,  thejr  tnay 
open  the  cause;  and  adjourn  to  receive  (arther 
testimony^  tieavetand  y^  Hunter  et  al.  1  Wead. 
104. 

655.  Although  ^e  evidence  produced  befoie 
refbieeft  be  set  fbrth  lii  their  report  enteied  oa 
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Che  record,  this  Court  witl  not  leview  the  doings 
of  the  referees.  If  they  erred  in  any  matter  of 
fact  or  law,  the  proper  remedy  was  oy  applica- 
tion to  the  Coort  below  to  set  aside  their  report. 
Denningv.  Smithy  2  Wend.  303. 

656.  The  Court  will  not  bear  a  motion  to  set 
aside  a  report  in  a  case  of  reference  where  but 
one  referee  is  appointed.  RaMotfe  Y.Lowm' 
bury,  3  Wend.  595. 

557.  Referees  will  not  be  ordered  in  the  first 
instance  to  return  the  proceedings  and  testimony 
before  them»  nor  their  decisions  upon  the  admis- 
sitin  of  eWdencci  nor  their  reasons  for  their  final 
report.  >  'Fhey  will  not  be  required  to  do  so, 
unless  in  the  opinion  of  the  Court,  after  the 
coming  in  of  papers  on  both  sides,  such  pro- 
ceeding be  necessary.  Curtis  v.  iSfortW,  i 
Wend.  198. 

558.  If  a  cause,  though  not  strictly  referrible, 
has  been  referred  by  consent  of  parties,  the 
Court  will  hear  objections  to  the  report  of  re- 
ferees, if  the  action  be  of  that  species  in  which 
referenees  are  usually  ordered.  Antuirong  v. 
J^erc^j  5  Wend.  535. 

559.  Notice  of  motion  to  confirm  an  award  o( 
arbitrators  is  not  necessary,  if  a  term  has  inter- 
Tened  since  the  publication  of  the  award.  If 
confirmation  be  asked  at  the  next  term  after 
publication,  notice  must  be  given.    Anonymous^ 

6  Wend.  530. 

560.  Judgment  cannot  be  signed^  and  roll 
filed  on  the  report  of,  referees^  until  four  davt 
after  the  filing  of  the  report  and.entry  of  rule  for 
judgment.    Snyder  r.  Jenkins^  6  Wend.  533. 

561.  To  stay  a  hearing  btfore  referees  on  ac- 
count of  the  absence  of  a  material  witpess,  ap- 
plieation  mast  be  -made  to  this  Court,  or  to  the 
referees ;  a  commissioner  has  no  power  to  stay 
the  hearing.   Grahame  y.  Morton,  6  Wend.  552. 

562.  Unless  the  report  of  referees  is  clearly 
against  the  weight  of  evidence,  it  will  not  be 
set  aside.  DomeU  Admimatratort  v.  St,  James* 
Church,  7  Wend.  178. 

563.  Referees  must  reside  in  the  county  in 
i»hich  the  venue  is  laid.  Chubb  r.  Berry,  7 
Wend.  483. 

.561.  Two  referees,  in  4he  absence  of  the 
third,  have  no  power  to  adjourn  the  hearing  of 
the  cause  to  a  particular  day.  Harris  y.  Norton, 

7  Wend.  534. 

565.  In  an  action  of  covenant,  where  the 
plaintiff  made  an  affidavit  that  the  trial  of  the 
cause  would  require  the  examination  of  a  long 
account  preparatory  to  a  motion  of  reference, 
upon  which  referees  were  agreed  upon  by  the 
parties,  and  a  rule  entered  by  consent  for  their 
appointment,  a  hearing  bad,  and  report  made  in 
lavoor  of  the  plaintiff;  the  Court,  on  a  motion 
to  set  aside  the  report,  would  not  permit  the 
plaintiff  to  allege  that  the  case  was  not  refer- 
rible within  the  statute,  althonvh  it  was  doubt- 
ful whether  they  would  oriffinaTly  have  ordered 
a  reference,  had  a  motion  ror  the  appointment 
of  referees  been  made  and  opposed.  Bloore  v. 
FoUer,  9  Wend.  480. 

566.  Wher^  referees  make  a  special  report 
to  the  Supreme  Court,  setting  forth  the  testi- 
mony on  i^rhieh  suoh  report  was  made,  and  on 
an  application  by  the  defendant  to  set  aside  the 
report  as  not  warranted  by.  the  testimony,  the 


Court  confirms  the  same,  upon  which  decision  a 
writ  of  error  is  taken ;  the  Court  for  the  Correc- 
tion of  Errors  will  not  review  the  conclusions 
of  the  referees  and  Supreme  Court  upon  the 
evidence  of  the  case,  although  the  special  re- 
port of  the  referees  containing  the  testimony, 
&c.  is  incorporated  in  the  reconi  brouzht  up  by 
the  writ  of  error,  ^heter  v.  Heath,  1 1  Wend.  477. 

567.  A  circuit  judge  has  power  to  enlarge 
the  time  to  prepare  affidavits  to  found  a  motion 
to  set  aside  a  report  of  referees  on  the  merits. 
Oark  v.  dark,  12  Wend.  239. 

568.  Where  referees  have  made  a  report  of 
the  evidence  and  proceedings  had  before  them 
on  the  hearing  of  the  cause,  the  Court,  on  mo- 
tion, may  direct  a  supplementanr  report;  but 
if  the  report  already  made  sets  forth,  substan- 
tially, the  evidence  and  proceedings,  a  supple- 
mentary report  will  not  be  ordered.  Cafferty 
V.  Keeier^  12  Wend.  ^91. 

569.  A  report  of  referees,  or  a  verdict  of  a 
jury,  will  not  be  set  aside  because  the  amount 
found  for  the  plaintiff  exceeds  the  sum  specified 
in  his  bill  of  particulara,  if  the  evidence  upon 
which  the  report  or  verdict  is  founded  was  given 
without  objection,  and  the  Court  see  ihat  he 
has,  in  fact,  recov'ered  no  more  than  he  is  justly 
entided  to.  Dubois  y.  Delaware  and  Hudson 
Canal  Comjaany^  12  Wend.  334. 

570.  Where  a  demand,  exhibited  by  a  de- 
fendant as  a  set-off,  is  rejected  by  the  verdict 
of  the  jury  or  the  report  of  referees,  such  rejec- 
tion is  conclusive  upon  the  defendant,  unless  it 
appear  that  the  claim  rejected  could  not  have 
been  legally  allowed,  though  fully  proved,  in 
which  ease  the  verdict  or  report  will  be  no  bar 
to  an  action  brought  for  the  recovery  of  the 
demand.    BeAe  v.  Buit^  12  Wend.  504. 

571.  In  a  reference,  under  the  statute,  on  the 
presentation  of  a  claim  to  an  executor  for  a  debt 
or  demand  against  the  estate  which  he  repre- 
sents, the  agreemiBnt  to  refer  must  present  sub- 
stantially the  issue  tfetween  the  parties  i  it  is  a 
substitute  for  a  declaration  and  plea.  Woodin  v. 
Bagley,  13  Wend.  453. 

572.  A  material  reduction  by  the  executor  of 
the  claim  brought  against  the  estate,  is  sach 
satisfactory  evidence  that  the  payment  of  such 
claim  was  not  unreasonably  resisted  or  neglect- 
ed, as  to  exempt  the  executor  from  costs.  Jbid, 

573.  Where  referees  certify  to  the  Court  that 
they  have  overlooked  a  circumstance  connected 
with  the  accounts  submitted,  and  request  that 
the  same  may.  be  sent  back  to  them  for  re-exa? 
mination,  the  Court  will  set  aside  the  award, 
and  send  back  the  accounts  to  the  same  referees. 
Brittingham  v.  I^eoens^  1  Hall,  379. 

XXX.  Notices  of  motion, 

574.  The  notice  of  motion  should  not  be  con- 
fined to  the  specific  rule  sought,  but  should  also 
provide  for  general  relief.  1  Cow.  135,  note  (1). 

575.  A  notice  of  motion  for  the  '*  next  term*' 
is  good,  without  mentioning  any  particular  day. 
Avery  v.  Cadugan,  1  Cow.  230. 

576.  A  notice  for  the  ^  next  term,*'  generallj, 
is  sufficient;  and  if  it  add  a  particular  day  foe 
the  motion,  which  is  several  terms  forward,  this 
may  be  rejected  as  surplusage.  Jackson^  ex 
demf  Davisy  y«  Brownwh  4  Cow»  51« 


PRACTfCR. 


f  77.  A  motion,  though  on  the  calendar,  moat 
be  noticed  ibr  the  particalar  term  at  which 
it  ia  Intended  to  be  made.  Bukman  ▼•  Reed^ 
6  Cow.  83. 

678.  A  notice  of  a  motion  for  a  particular 
term,  and  that  if  not  then  made,  it  will  be  eon- 
linaed  on  the  calendar,  from  term  to  term,  until 
it  aball  be  made,  ia  ineufficient.    JbitL 

679.  The  excuse  for  not  noticing  a  motion 
for  the  first  day  of  term  need  not  be  giiwn  in 
the  affidavits  aerred.    Jiwmymmu^  6  Cow.  4S3. 

680.  An  order  to  Stay  proceedings  widi'the 
view  to  a  noif-enumerated  matter  is  oOt  opera- 
tive, unless  accopapanied  with  notice  of  a  mo- 
tion by  the  party  or  person  obtaining  it*  JRooae* 
veli  T.  Fahon,  6  Cow.  438. 

681.  But,  though  notice  of  motion  be  not 
given,  if  the  order  be  served  oo  the  sheriff  to 
stay  his  proceeding  upbn  an  execution,  it  will 
be  vacated,  on  motion,  with  costs;  though  he 
may,  at  his  peril,  disregard  it    iW.  ^ 

688.  Notice  of  motion  for  judgment  as  in 
ease  of  nonsuit  cannot  be  given  till  aAer  the 
circuit  at  which  the  plaintiff  is  bound  to  try  has 
passed,  though  he  entirely  omit  to  notice  his 
cause.    Jaekfon  v.  Vrwoman^  6  Cow.  393. 

683.  An  excuse  for  not  .obtaining  affidavits 
for  a  motion,  till  it  is  too  late  for  noticing  the 
motion  for  the  first  day  of  term,  will  warrant  a 
notice  for  a  subsequent  day  in  term;  but  not  a 
short  notice.     Wilcox  v.  ffowland^  6  Cow.  676. 

684.  A  motion  by  a  defendant  in  a  criminal 
cause,  removed  by  a  eerHorwri  to  and  pending 
In  the  Supreme  Court,  should  be  preceded  by 
notice  to  the  district  attorney.  Tke  People  v. 
Vermilyea^  7  Cow.  108. 

686.  A  party  obtaining  a  rule  has  no  right  to 
wait  for  notice  of  it  from  the  adverae  party. 
Juekfon  v.  Jokrwm^  7  Cow.  419. 

686.  Notice  of  inotion  for  an  atta  hment  for 
nonpayment  of  costs  pursuant  to  a  rale  is  not 
necessary.    J^unw  v.  Burm^  7  C  w.  470. 

687.  The  attachment  goes  of  course,  on 
proving  service  of  a  taxed  hill,  demand  and 
nonpayment    Ihid* 

688.  'Whe^  the  object  of  a  special  motion, 
of  which  notice  has  been  siven,  is  attained,  and 
the  party  moving  would  have  been  entitled  to 
the  effect  of  his  motion  if  it  had  been  made,  he 
will  not  be  subjected  to  costs,  though  he  coun- 
termands his  notice,  and  omits  to  bring  on  his 
motion.   JLuher  t.  Parmelee,  1  Wend.  93. 

689.  Where  there  are  not  eight  days  between 
the  adjournment  of  a  circuit  and  the  first  day  of 
the  next  term,  the  defendant  is  not  bound  to 
give  notice  of  his  motion  for  judgment  aa  in 
case  of  nonsuit  for  a  subsequent  day  in  the  first 
week  of  term,  but  he  may  wait  until  the  next 
term.    Hieki  v.  Kniekerbacker^  9  Wend.  888. 

^  690.'  Ignorance  of  a  rule  of  Court  requiring 
eight  days*  notice  of  motions  will  not  be  re- 
eeived  as  an  excuse  for  not  giving  sufficient 
notice.    Jinonymous^  3  Wend.  388. 

691.  Notice  t»f  a  special  motion  to  be  made 
in  the  Court  of  Errors  may  be  given  for  any 
Monday  during  the  session  of  th^  Legislature ; 
and  the  motion  may  be  brought  on  on  that  day, 
or  on  anv  day  subsequent  thereto  when  the 
Court  is  in  session  for  the  transaction  of  bu^- 


Mumty  V.  Bloichfurd^^  Wend.  381.       ( Jwkmn  f-  Jockfon^  3  Cow.  73. 


693%  Motions  for  cdats  fior  not  biioging  ot 
motions  noticed  for  first  week  of  torn  uaaXU 
made  on  the  fixat  Saturday.  In  all  other  eases, 
on  the  day  sucoeediag  that  finr  which  the  notJM 
is  given.  Jinonyaunm^  8  Wend. 631, 699 miula 

693*  New  aolaee  of  a  rale  to  plead  need  not 
be  given  alW  a  declaration  is  amended,  ss  of 
eourae.    .JnonyiMoiis,  4  Wend.  197. 

694.  On  a  motion  'to  confirm  an  award  of  v* 
bitratore,  and  for  judgment,  notice  of  the  mottoo 
must  be  given  to  the  party  sought  to  be  diai]ged 
daonffnums^  6  Wend.  103. 

696.  After  the  eoimneaoement  of  a  oiKiiittf 
which  a  canae  ought  to  have  been  noticed  kt 
trUl,  the  defendant  may  give  notice  of  motios 
for  judgment  as  in  case  4tf  nonsuit  Qrifik  r. 
MSUer^  7  Wend.  514. 

696.  A  motion  must  be  noticed  for  the  fint 
day  of  a  special  term,  unless  a  auffieiest  exeue 
appears  for  noticing  for  a  siAseqnent  day.  Bh 
gen  V.  Btgelt/w^  10  Wend.  547. 

697.  After  the  service  of  a  peremptoiy  ordet 
fbr  a  bill  of  particulara,  a  plaintiff  has  tweoty- 
four  hours  to  furnish  it;  and  if  before  the  expi- 
ration of  that  time  the  defendant  gives  aotioe  of 
motion  for  judgment  of  mm/irot,  he  will  be  or- 
dered to  pay  costs.  Marman  v.  Gkaer,  10 
Wend.  617. 

698.  Where  a  party  by  writing  admiti  dee 
service  of  notice  .of  a  motion,  he  is  precluded 
from  objecting  the  want  of  full  notice,  althoaj^ 
it  he  affirmatively  shown  that  he  had  only  seres 
days' notice.  Tb/mafi  v.  Aimes,  19  Weed.  S27. 
.  '699.  A  party  asking  to  quash  a  writ  not  jet 
returnable  is  entitled  to  a  role  to  snpereede  the 
writ,  if  his  notice  waa  of  a  moticm  to  qoaeh  the 
writ,  or /or  e^ek  other  order^Ae,  IhrgfOBui. 
Jones,  19  Wend.  941. 

XXXL  ISiajf  of  proeeeHngi^  tmd  teri^kate  ef 
ptobabk  eauae, 

600.  That  the  plaintiff  ia  In  Oie  state  pri«n 
for  a  torm  of  years,  is  a  ground  to  stay  pi»* 
ceedings  till  security  for  coeta  is  filed;  end  oo 
application  for  such  security,  the  defendant  eeed 
not  swear  to  merits.    Jinonymma,  1  Cow.  60. 

601.  The  Court  will  onfer  a  perpetual  suy 
of  the  ea.  $a.  where  the  defendant  is  dischaiped 
under  the  not  (sess.  49,  oh.  101.)  intenneduta 
the  verdict  and  judgment     Baker  v.  Tsifkfy  I 

Cow.  165. 

609.  But  if  the  discharge  ia  objected  toiiy 
fte  plaintiff,  they' will  open  the  cause  so  as  to 
give  him  a  diance  to  try  the  Question,  the  jadg- 
ment  standing  as  security.    Aid. 

603.  Motion  to  stay  proceedings  till  the  eoata 
of  a  former  auit  be  paid  cornea  too  late  aAer 
judgment  perfected.  FiJiM  v.  Brown,  9  Gov. 
503. 

604«  A  circuit  Judge  may  gnmt  an  onler  for 
a  stay  of  proceedings  till  tiie  fuAher  order  of 
this  Court,  upon  a  verdict,  6cc.,  though  before 
a  caae  settled.  Boee  v.  Bedee,  3  Cow.  98. 
'  606.  An  order  to  stay  proceedings  upon  > 
ease  made  for  the  purpose  of  obtaimng  a  new 
trial,  granted  by  a  conmiissioaer  to  perfonn  the 
chamber  duties  of  a  judge  of  the  SopieoM 
Court,  is  not  a  nnllityi  butls  valid  till  reveked 
by  the  commissioners  or  set  aside  by  the, Court 
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606.  7*he  plaintiff  sued  b  the  Common 
Pleas  in  an  action  of  covenant,  and  Judgment 
being  against  him,  on  demurrer  to  the  declara- 
tion opon  certain  breaches,  he  sned  in  the  6a- 
preme  Court,  upon  the  same  covenant,  for  the 
same  breaches,  and  others;  though  the  latter 
accrued  after  the  action  in  the  Common  Pleas 
commenced,  yet  held  the  same  cause  of  action 
as  the  first,  and  proceedings  stayed  till  costs 
of  first  actioik  paid.  Ripley  r.  Benedid^  4  Cow. 
19. 

607.  After  judgment,  and  error  brought,  no 
bail  being  in,  the  defendant  in  error  sued  out  a 
jfE./a.,'  and  the  plaintiflf  in  error  gave  his  notes 
for  the  amount  of  the  judgment,  agreeing  that  it 
should  stand  as  security;  htli^  no  gronnd  for 
setting  aside  or  staying  proceedings  on  the  writ 
of  error.    i)y€U  v.  Penaeton^  4  Cow.  325. 

608.  The  Court  will  not  order  proceedings  to 
stay  till  administration  granted,  where  the  {Main- 
tiff  dies  intermediate  the  verdict  and  judgment, 
though  the  defendant  have  made  a  case  for  a 
new  trial.    Springsled  v.  Jayne,  4  Cow.  423.     , 

609.  In  such  ease,  the  cause  proceeds  the 
same  as  if  the  plaintiff  had  liv^.  His.  death 
vorks  no  change  in  its  course.    Ibid. 

610.  K  judgment  is  rendered  for  him.  It  re- 
lates to  the  term  next  aAer  the  trial.    Jfbid. 

611.  An  appeal  lies  from  a  circuit  judge 
either  granting  or  refusing  a  certificate  of  pro- 
bable cause.  lA/tm  t.  Surtis,  4  Cow.  539*  See 
also  Wright'r,  Wright^  1  Cow.  699. 

612.  But  the  Court  will  not  hear  an  argu- 
ment upon  iL    Ibid. 

613.  An  order  to  stay  proceedings,  With  a 
Tiew  to  set  aside  a  report  of  refbrees  on  the 
merits,  is  properly  '*  till  the  further  order  of  the 
Court,^*  and  need  not  be  limited  to  the  first  four 
days  of  the  next  term.  Wthon  v.  White^  7 
Cow.  477. 

614.  An  order  to  stay  proceedings  against  a 
party  will  not  operate  to  enlarge  n  rule  to  plead 
or  answer  taken  by  them.  But  after  the  expi- 
zBtion  of  the  order,  the  party  may  enter  his  de- 
fault for  not  pleading  or  answering,  the  same 
as  if  the  order  had  not  been  made.  Sehermet" 
horn  V.  Van  Valkenburgh^  7  Cow.  619. 

615.  In  an  action  for  a  tort,  (e.  g,  malicious 
prosecution,)  commenced  in  the  Common  Pleas, 
the  plaintiff  died  the  day  before  trial,  but  afWr 
the  first  day  of  term.  The  Court,  notwith- 
Btanding,  proceeded  to  a  trial  at  the  same  term, 
and  a  veroict  was  found  and  judgment  rendere'd 
for  the  plaint£Br,  without  regard  to  his  death ; 
though  the  proceeding  was  objectM  to;  held^ 
no  enor,  but  cured  by  the  statute,  (1  R.  L.  144, 
sec.  5.)  the  nrooeedings  relating  to  the  first  day 
of  term,  ana  in  contemplation  of  law  having 
taken  place  on  that  day.  JUarri*  v.  Cbraon,  7 
Cow.  281. 

616.  The  statute  (1  R.  L.  144,  sec.  5.)  ap- 
plies as  well  to  actions  for  causes  whi6h  dio^not 
survive  as  those  which  do.    Ibid, 

617.  An  order  to  stay  prooeedings  is  necessa- 
ry, after  a  case  has  been  made,  to  prevent  the 
entering Judgmeot  and  issuing  execution.  &- 
tfage  V.  i#idb,  2  Wend.  246.  S.  P.  OuiwaUr  v. 
Jidankall,  12  Wend.  241. 

618.  A  party  will  not  be  stayed  in  the  prose- 
cution of  his  suit,  until  the  costs  of  an  interlo- 


cutory order,  made  in  the  progress  of  the  suit, 
be  paid.  Pinney  v.  Johns&n  et  al*  2  Wend.  623. 

619.  Until  the  vaeatur  of  an  order  to  stay 
prociaedings,  it  is  irregular  to  proceed  in  the 
cause.  UkMcan  v.  Sun  Fire  Inauranu  Company^ 
2  Wend.  625. 

620.  Application  may  be  made  to  this  Court 
to  Vacate  an  order  to  stay  proceedings,  although 
the  motion  requires  an  examination  into  the 
merits  of  the  case.  Oaae  v.  TWner  ei  aL  2 
Wend.  627. 

621.  Where  an  execution  issued  against  two 
defendants  not  standing  in  the  relation  of  prin- 
cipal and  suretv  to  each  other^  is  suspended 
against  one  of  them  by  the  orders  of  the  plain- 
tiffs, the  other  defendant  is  not  entitled  to  a  stay 
of  proceedings  on  the  execution  against  him, 
although  he  has  paid  a  moiety  of  the  debt,  and 
but  for  the  indulgence  of  the  plaintiff,  the  other 
moiety  would  have  been  collected  from  his  co-, 
defendant.  Bank  of  Lunriniburgk  v.  Mustett  til 
oL  6  Wend.  128. 

622.  In  an  action  of  slander,  where  a  verdttit 
was  rendered  for  the  plaintiff  for  $7000,  and  the 
defendant  obtained  an  order  to  stay  proceeding^ 
on  a  case  made,  the  order  before  argument  of 
the  case  was  vacated  on  the  application  of  the 
plaintiff,  there  appearing  no  mitigating  circum- 
stances in  the  case,  and  nothing  to  induct^  sus- 
picion of  prejudice,  partiaftty,  or  corrupaon  oa 
the  part  of  the  jury.  Byekman  v.  Parkin^^  9 
Wend.  470. 

623.  In  a  ease  of  manifest  irregularity  md  no 
UuhtB^  it  is  of  course  to  set  aside  the  pioceed- 
ings.    Harri§  v.  Mann^  10  Wend.  669. 

624.  Whera  foreign  plaintifls  become  insol- 
vent after  the  commencement  of  a  suit,  and  the 
$100  required,  by  the  fi£^y-fifth  rule  of  this 
Court  are  deemed  an  inadequate  security  for  . 
tiie  costs  which  may  accrue,  the  Court  will 
compel  the  plaintiff  to  file  proper  security  for 
the  costs,  and  will  stay  proeeedings  until  the 
security  be  furnished.  BomMer  v.  The  No- 
tional  Inturanee  Cbrnpany^  2  Hall,  531. 

XX  Xn.  Non^enumeraM.maUant, 

625.  Motion  to  prove  a  will  takes  preference. 
JfnonymouB^  1  Cow.  74.  . 

626.  On  motion  for  treble  damages,  ^.,  un- 
der the  act,  (sees.  36,  ch.  56,  sec.  29.)  the  count 
must  be  upon  the  statute ;  the  jury  must  find 
for  the  plamtiff  eenerally ;  and  assess  the  sin- 
gle value  of  the  bond,  &c.,  in  tehns.  Living^' 
ton  V.  Plainer,  1  Cow.  175. 

627.  Otherwise,  the  Court  will  intend  that 
the  jury  found  treble  damsjpes,  or  that  the  de- 
fendant brought  himself  within  the  provisions 
of  the  act    Ibid. 

628.  Where  a  motion  is  taken  by  default,  it 
may  be  opened  and  heard  at  another  day  in  the 
same  term,  of  course,  and  without  excuse,  pro- 
vided the  counsel  who  took  the  default  is  in 
Court  when  the  motion  is  made  to  open  the 
matter.    J8nimymou8, 1  Cow.  197. 

629.  In  trover  for  a  bond,  a  motion  to  compel 
delivery  of  a  copy,  to  enable  the  plaintiff  to  de- 
clare accurately,  was  denied.  Denuaw  v.  f\n»ler^ 
2  Cow.  592. 

630.  A  non-ennmerAed  motion,  thoagh  grant- 
ed, may  be  opened  of  oourse  at  any  time  during 
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i1m  progress  of  the  non-^nuinerat«d  business, 
ihe  coDDsel  on  both  sides  being  in  Court.  Jaeh' 
mm  y.  Eddy^  8  Cow.  598. 

631.  But  if  both  are  not  prMent,  aemhk^  cause 
should  he  shown  upon  affidaTit.    /6tdL 

633.  Papers  upon  which  a  motion  is  made  or 
opposed  should  be  filed  by  the  attorney.  It  is 
his  duty  to  file  them  of  course,  without  any  mo- 
tion for  that  purpose;  and  the  Court  will  com- 
pel him  to  do  this  upon  suggestion.  jSnony- 
nuna,  5  Cow.  IS. 

633.  It  does  not  lie  with  the  party  who  made 
an  affidavit  to  support  or  oppose  a  motion,  to 
object  that  it  is  sought  to  bo  filed  with  a  yiew 
to  prosecute  him  for  peijury.    Ibid* 

634.  A  non-enumeTated  motion  will  not,  in 
genera],  be  heard  after  the  hearing  of  non-enu- 
merated motions  has  been  closed  for  the  term, 
thougrh  the  cause  of  the.  motion*  arose  so  late 
that  It  could  not  be  noticed  four  days  before 
such  close.    Ex  parte  Brounh  5  Cow.  31. 

635.  A  notice  of  such  a  motion  may  be  for 
a  day  which  happens  after  the  close  of  non-enu- 
merated business ;  but  it  is  at  the  peril  of  the 

5 arty ;  and  if  this  business  be  closea  befotre  the 
ay  arriye,  he  cannot  make  the  motion,  but  must 
pay  costs. ,  Ibid. 

636.  Where  the  cause  of  the  motion  arises 
thus  late,  it  teem$f  the  proper  course  is  to  obtain 
a  Judge's  order  to  stay  proceedings.    Ibid, 

637.  But  in  a  case  where  such  an  order  cannot 
have  any  effect,  the  Court  will  hear  the  motion 
after  the  non-ennmeiated  business  is  closed .  Ibid. 

638.  A  motion  for  such  a  rule  as  a  party  is 
entitled  to,  upon  tiie  gfround  that  a  eopy  of  the 
case  is  not  served  upon  him,  according  to  the 
practice  of  the  Supreme  Court,  must  be  noticed 
and  brought  on  as  a  non-enumerated  motion. 
Wells  v.  Haick^  6  Cow.  609. 

639.  A  plea  of  the  statute  of  limitations  will 
not  be  allowed  on  motion,  in  place  of  a  plea  of 
payment,    Qni  v.  Skinner^  7  Cow.  401. 

640.  A  motion  for  judgment  upon  a  report 
of  referees,  subject  to  the  opinion  of  the  Court, 
on  a  case  stated  by  them,  is  an  enumerated  mo- 
tion.   JtnonymouSf  7  Cow.  470. 

641.  A  motion  to  discharge  a  common  bail, 
after  a  judge's  or  commissioner's  order,  to  hold 
to  bail,  under  the  third  section  of  the  act  to 
abolish  imprisonment  for  debt,  &c.,  (sees.  4d, 
ch.  101.)  must  be  founded  on  some  defect  in 
the  proof  on  which  Ibe  order  was  founded; 
wliich  defect  must  be  shown  by  the  defendant 
Jkloti  v.  Jerome^  7  Cow.  518. 

642.  Motions  in  real  actions,  in  the  Supreme 
Court,  most  be  made  on  nOn-enumerated  days. 
AnonymouM^  2  Wend.  241. 

643.  Motion  for  judgment  non  abetanie  vere- 
dicto must  be  on  the  record,  and  not  on  affidavit. 
Smilh  v.  Smith,  2  Wend.  624. 

644.  If  a  special  motion  be  not  made  at  as 
early  a  day  as  with  ordinary  diligence  it  can  be 
presented,  an  excuse  must  be  shown  for  the 
JaehcB,  notwithstanding  the  frequent  recurrence 
of  special  motion  days;  and  such  excuse  must 
be  shown  by  affidavit,  and  served  on  the  opposite 
party.    Jwrnymous,  5  Wend.  82. 

645.  The  rule  of  law  requi/ing  special  mo- 
tions to  be  msde  at  the  earliest  day  possible, 
iloes  not  apply  to  motions  for  relief  atteeting  the 


substantial  rights  of  parties.    Doty  v.  Buaeff,  5 
Wend.  129. 

646.  A  motion  in  anest  of  judgroeBt  nut  be 
made  on  the  circuit  roll;  it  will  not  be  heard  os 
a  copy  of  the  declaration  served  and  an  affi- 
davit &at  a  tiial  has  been  had.  Lee  v.  JSroiea, 
5  Wend.  221. 

647.  A  motion  for  a  peremptory  maadamia 
on  the  coming  in  of  a  return  to  an  altemaUTc 
mandmnugf  is  E  non-^numended  motioo,if  tbe 
relator  has  not  formally  demurred.  Tie  Pofk 
y.  Commiesionersj  jre,  ef  Budmmy  6  Wend.  5^. 

648.  It  is  optional  with  the  relator,  wbediff 
it  shall  be  considered  enwmeroied  pr  wyeaimt' 
raUd  business,  unless  the  Court  specially  dinet 
formal  pkadinge  to  be  interposed ;  if  he  elect  10 
have  it'considmd  non-^rMimetated  bosiDesa,  tlte 
Court,  on  the  applicaUon  of  the  detendant^  bat 
not  of  the  relator,  will  give  leave  after  its  deci- 
sion of  the  question  to  hare  formal  pleadiogs 
made  up  and  filed.    Ibid^ 

649.  Motion  to  stay  waste  maybe  made  at  a  ge- 
neral OT  special  term.  Jinonymaui,  7  Wend.  5*21. 

6501  Where  a  conclusive  answer  isgiYeato 
a  special  motion  made,^  the  motion  wlU  be  d^ 
nied,  and  will  not  be  continued  over  to  a  aabn- 
quent  term  to  give  the  moving  party  aa  oppor- 
tunity of  replying ;  if  the  answer  be  antnie,  or 
can  be  satisfactorUy  explained,  the  proper 
course  is,  on  a  new  notice,  to  asL  for  a  0800^ 
of  the  rule  denying  the  motion,  ^a^deri^- 
WilUamey  10  Wend.  599. 

65 1.  A  defendant- cannot  move  for  jodnneat 
<«fM>n  obetatUe  tferedieto.^'  JPheanxand  WlitKi 
y.  iSfag^^,  1  Hall,  635. 

652.  Where  an  order  baa  been  granted  fort 
stay  of  proceedings,  «fter  a  trial,  io  order  to 
enable  the  defendant,  against  whom  a  verdict 
has  been  obtained,  to  make  a  case  opon  a  bill 
of  exceptions,  a  judge  at  chambers  may,  apoa 
cause  shown,  so  far  modify  the  ordtr  as  to 
enable  the  plaintiff  to  perfect  his  jud^ent  and 
issue  his  execution  without  a  levy,  that  the 
same  may  stand  as  security.  Oarretton  v.  Be^ 
a^oii,  2  Hall,  514. 

XXXnL  Caseefor  jsrgument, 

653.  The  Supreme  Court  will  not  ord^  a 
case  to  be  referred  to  a  circuit  judge  fbr  aet^ 
ment  as  to  the  evidence,  where  iv  has  once  beea 
Settled  by  him  according  to  the  practiee  of  the 
Court ;  unless  there  be  a  very  plsia  miatake* 
Jaekeon  v.  JUtlfer,  6  Cow.  38. 

654>  Counsel  hate  a  right  to  be  heard  on  seliHaf 
a  case  before  a  judge.  Eoat  v.  King,  6  Cow.  569. 

655.'  A  judge  has  a  right  to  correct  his  cbaige 
as  presented  by  a  case,  even  Itiiough  the  partks 
may  have  agreed  upon  it.    Ibid. 

656.  The  Court,  on  a  verdict  subject  to  their 

opinion  upon  a  case,  may  draw  the  same  i^^f^ 
ences  as  in  their  opinion  a  jury  wonid  be  wa^ 
ranted  in  drawing  from  the  facts  in  the  case. 
Jaekeon  v.  WkilbM,  6  Cow.  632. 

657.  Questions,  .as  to  the  competency  of  t 
witness,  and  the  like,  cannot  be  raised  ia  * 
Court,  of  Error  by  special  verdict,  hot  only  bj 
a  bill  of  exceptions  ^  and  if  they  be  stated  ia  * 
special  verdict,  they  will  be  disregarded,  fev^ 
V.  Waters,  8  Cow.  669. 

658.  A  cause  cannot  be  noticed  for  argnnieit 
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uevionsty  to  Uie  parties  having  come  to  an 
issue  on  all  the  pleadings  interposed,  though  an 
Isaue  of  law  be  joined  on  one  of  the  pleadings. 
OfUarie  Bank  r*  Fetter^  9  Wend.  348. 

659.  A  nw  priua  roH  and  potUa^  which 
cvght  legularly  to  hare  been  prpdnced  at  the 
cifcait  to  admit  proof  of  what  trenspiied  on  the 
.  trial  of  a  foniier  caose,  may  be  brought  into 
Coari.  in  bank,  and  will  be  receired  on  the  tur- 
gnment  of  a  caae  made  at  the  tnaL .  Bart  ▼• 
^Att«,  4  Wend.'691. 

64iO.  A  jndgment  will  not  he  rsreraed  for 
.eletieaJ  err&n^  or  mere  maUtn  if  form  t  thus, 
vhere  a  plaeita  of  a  rscor^  in  the  Common 
Pleas  wan  of  a  wt^ng  Urm^  manifestly  by  mia- 
take,  and  where  ia  a  jadgment  oo  appeal  b^ 
defendants,  costs  of  the  Cowrt  below  were  award- 
ed to  the  plaintiff,  the  Court,  jndictally  knowing 
^that  there  could  be  no  such  costs,  refused  for 
these  causes  to  roTerse  the  judgment.  Moore  v. 
3rVacy,  7  Wend.  289. 

Ml.  Where  the  defect  in  a  record  relates  to 
/orm,  the  Court  will  either  disregard  it,  or 
sdispeod  ^Tiog  judgment  until  application  can 
be  regularly  made  for  am  amendment.    Ibid. 

663.  A  case  made  can  never  be  turned  into 
m  special  rerdict,  or  bill  of  exceptions,  unless 
the  right  to  do  so  is  reserred  at  the  trial.  Letifii 
T.  St^entmi,  3  Hall,  948, 

.  663.  Where  a  verdict  had  been  takes,  subject 
to  the  opinion  of  the  Court  upon  a  case*  with 
the  asseat  of  both  parties,  and  the  Courts  in  de- 
ciding on  the  case,  give  a  judgment  founded  on 
faeio^  rather  than  questions  of  law,  a  new  trial 
will  not  be  granted  upon  the  ground  that  one 
ef  the  parties  euppomd  thai  the  case  would  be 
decided  upon  questions  of  law,  and  did  not, 
therefore,  make  his  proof  as  stronff  before  the 
jury  as  he  might  have  done.    IbuL 

XXXIY.  BnumeMe^  moUom  ;  iwiieefor  argu^ 
meni^  pointe  and  argument* 

664.  The  counsel  showing  cause  against  a 
rule  have  a  right  to  reply.  Knight  v.  Cbny,  1 
Cow.  39. 

665.  Where  (here  are  several  Issues  in  law 
joined,  at  different  tiroes  ia  the  same  cause, 
ns  order  on  the  calendar  is  determined  by  the 
date  of  the  first  Issoe.  Gritmold  v.  Stewart^  3 
Cow.  16.  '         . 

666.  If  the  party  making  a  ease  do  not  aerre 
a  copy  of  it  upon  the  opposite  party,  at  least 
four  days  before  the  term  at  which  it  is  noticed 
tot  argument  bv  the  opposite  party ;  on  an  affi- 
davit of  this  (act,  ana  of  service  of  notiee  of 
argument,  the  relief  sought  by  the  «ase  will  be 
denied.    Honay  r.  Cheelerman^  5  Cow.  33. 

667.  The  only  mode  in  which  to  procure  the 
denial  or  diitotssal  of  an  enumerated  motion  is 
to  notice  it  for  argument,  and  bring  it  to  a 
hearing,  where  there  is  a^  proper  order  to 
•tay  proceedings,     £veriU-'r»  IVottd^  7  Cow. 

XXXY.  Special  rulee  and  ordert* 

668.  Rule  may  be  made  that  the  defendant 
deposit  deeds  which  he  relied  oo  in  defence  of 
an  e|ectment  brooght  against  him,  in  ths  clerk^s 
cMce  of  M.,  to  the- end  that  the  plaintiff  might 
with  witnesses  inspect  the  jame ;  on  affidavit 
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of  the  lessor  of  the  plaintiff,  that  he  expected 
thus  to  be  enabled  to  p^ove  the  deeds  forgeries. 
Jackson  v.  Jones^  3  Cow.  17. 

669.  The  CoiM  will  not,  on  motion^  com- 
pel a  third  person,  no  way  interested  in  the 
suit,  to  produce  a  private  paper  of  his  own,  for 
the  inspection  of  a  mirty.  Dmenkagh  v.  M'^Kin- 
me,  5  Cow.  37.  See  also  Bank  ifUiica  v.  Mil- 
lard,  6  Cow.  68. 

670.  Where  the  plaintiff  took  a  bill  of  excep- 
tions at  the  circuit,  and  afterwards  made  a  case, 
the  Court  made  a  rale  that  he  should  elect  one, 
afid  that  the  other  should  beset  aside.  OorUee 
V.  Cummin f9^  5  Cow.  416. 

671.  A.  judge  at  chambers  has  no  power  to 
order  a  party  to  furnish  copies  pf  papers  which 
are  evideoce  in  the  cause  to  his  adversary.  Qhrke 
V.  Spencer^  6  Cow.  59. 

673.  Whfflm  a  rale  is  granted  on  condition, 
it  must  be  nerformed  inslanter,  t.  c  within 
twenty4bar  aonrs.  SMn  v.  JfJinmnit  7  Cow. 
431. 

673.  E»  g.  a  rale  setting  aside  a  default  for 
not  pleading,  the  defendant  paying  costs.  Ibid, 

674.  A  rule  to  show  cause  wiiy  a  plaintiff 
shoald  not  pay  the  defendantV  costs  or  prepar- 
ing for  triaf,  where  the  trial  is  conntermanaed, 
wul  i>e  granted  on  application.  JMone  v.  £a 
Farge,  3  Wend.  341. 

675.  Where  there  are  several  causes  at  issue 
in  which  the  question  is  the  same,  and  which 
depend  upon  the  same  evidence,  the  proper 
CQorae  for  a  plaintiff  to  avoid  the  tiecessity  of 
trying  each  of  the  causes,  and  to  prevent  mo- 
tions for  jndgment  as  in  case  of  nonsuit  in  the 
causes  not  tned,  is  to  apply  to  the  Court  for  a 
rale  that  one  of  the  causes  be  tried,  and  that 
the  others  abide  the  event  of  such  trial.  Brani 
V.  Fowler^  3  W^end.  384. 

676.  K  rale  ordering  the  prosecution  of  a 
sheriff's  bond,  given  on  being  served  with  an 
attachment,  will  not  be  grant^  until  the  quarto 
die  pott  the  returo.    JnonymouM^  3  Wend.  483. 

677.  An  attachment  will  not  be  allowed 
against  a  defendant  who  neglecta  to  depoait  a 
paper  in  pursaance  of  a  rale  of  Court,  granted 
on  the  application  of  a  plaintiff  to  ol>tain  a  dis- 
Coveiy.  Birdtall'et  aL  v.  Pixley^  4  Wend. 
196. 

678.  A  rale  of  the  Supreme  Court,  ordering  a 
discovery  of  books,  papers,  and  documents,  will 
be  granted  for  the  production  of  all  evidence  of 
a*  documentary  character,  relating  to  the  merits 
of  a  suit  or  its  defence ;  it  being  a  substitute  for 
a  bill  of  disGoveiy  in  Chancery.  Ihwmend  v 
Lawrence^  9  Wend.  458. 

679.  A  moCbn  to  vacate  or  modify  an  award 
should  regnlarly  be  made  at  a  apecial  term 
after  the  publication  of  the  award,  and  before 
the  next  regular  termf  but  if  made  at  such  term, 
although  uie  party  will  not  be  allowed  to  dis* 
cuss  it,  it  will  save  his  rights.  Smith  r.  Qutkr 
10  Wend.  589. 

680.  A  special  motion  cannot  be  renewed 
'Witfiout  leave  of  the  Court,  previoualy  obtained*. 
Mitchea  r.Jllen,  13  Wend.  390. 

'681.  ^here  a  defendant  in  an  action  of  as 
sault  and  battery  has  been  held  to  bail  without 
an  affidavit,  and  witliout  an  order  of  a  judsfe  fer 
that  puijMse,  to  an  amount  exceeding  $506,  the 
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Court,  npon  applieationt  will  order  the  bail  to 
be  reduced  to  that  sum.  BaUingaU  t.  Bumit^ 
1  Hall,  337. 

683.  A  motion  for  a  retaxation  of  costs  in 
this  case  was  allowed,  with  direotlons  that  in 
all  cases  where  the  opposite  party  reqnires  it, 
the  name»  of  the  witnesses  who  attend  at  a  trial, 
or  reference,  sh^l  be  inserted  in  the  affidavit  of 
attendance ;  and  that,  no  fees  be  allowed  to  at- 
torney or  counsel  for  attending  at  any  adjourned 
meeting  of  referees,  unless  such  ikdjoumment 
shidl  be  made  on  the  application  of  the  adTerse 
party;  or  shall  have  taken  place  after  a  long 
interval  of  time,  when,  from  the  absenoe  oPa 
referee,  or  other  "sufficient  cause,  no  meeting 
has  been  held.  Jonet  v.  Van  Eantt^  3  Hall, 
630. 

XXXYL  Fgfgned  ittue, 

683.  When  chancellor  should  award  an  Issue 
of  quanhim  indtmnffieatu$m  Woodcock  t.  Sermctf 
1, Cow.  711. 

664.  Upon  a  bill  for  the  specific  performance 
of  a  contract  for  the  sale  of  lands,  and  upon 
exceptions  to  the  master's  reports  in  favoer 
of  the  title,  it  appeared  that  one  link  in  the 
claim  was  a  deed'  from  L.,  found  among  the 
title  papers  accompanving  the  possession ;  bnt 
with  respect  to  which  the  weight  of  evidence, 
was,  that  the  deed  was  not  genuine.  By  ex- 
cluding that  deed,  the  complainant  wonfd  be 
reduced  to  rely  upon  adverse  possession,  which 
was  less  than  twenty-five  years.  There  was- 
slight  evidence  that  L.  was  ah  alien ;  and  if  not 
so,  there  was  no  account  of  his  heirs  or  de- 
visees ;  heldj  to  be  9  proper  case  for  an  issue  at 
law%     Delanoey  v.  Seymour^  5  Cow.  714. 

685.  The  Supreme  Court  Will  not,  in  general, 
hear  a  motion  lor  a  new  trial,  on  a  case  made 
upon  the  trial  of  a  feigned  issue  ordered  by  a 
Cfircuit  Court  ef  equity.  Dot  v.  Roe^  6  Cow.  65. 

686.  The  proper  course  is  to  move  in  the 
Court  which  ordered  the  issue. '  fbid, 

687.  The  Court  refused  to  award  a  feigned 
issue  to  try  the  fact  of  payment  of  a  judgment, 
where  the  sum  in  controversy  (less  than  $50) 
did  not  justify  the  expense.  Brother  V.  Iheier, 
1  Wend.  18. 

688.  Where  a  committee  of  a  lunatic  a]^plied 
fyr  and  obtained  a  feigned  inue^  to  try  the  ques- 
tion whether  or  not,  at  the  time  of  the  execu- 
tion of  a  bond  and  warrant,  by  virtue  of  which 
a  judgment  was  entered  against  the  lunatic,  he 
was  of  unsound  mind,  and  the  issue  was  de- 
termined against  the  committee ;  a  rule  ^was 
granted  that  the  committee  pay  to  the  plaintiff  in 
Sie  judgrment,  besides  the  taxable  costs  of  the 
feigned  issue,  counsel  fees  and  all  other  neoes- 
saiv  expenditures,  it  appearing  that  the  bond 
and  warrant  were  executed  to  indemni^  the 
plaintiff  as  an  endorser  for  the  lunatic.  Mart  v. 
Deamer,  6  Wend.  537. 

689.  The  Court  decides  upon  questions  of 
fact,  when  application  is  made  for  tne  exercise 
of  its  equitable  powers,  if,  on  an  examinatiotrttf  j 
the  facts,  there  be  no  reasonably  doubt  as  to  the 
truth  of  the  case ;  but  if  the  testhnony  be  so 
contradictory  as  that  the  troth  cannot  be  dis- 
covered with  certainty,  and  it  becomes  requi- 
te Judge  merely  on  the  credibility  of  wit- 


nesses, a  feigned  issue  will  be  awarded.  ITJEtn- 
eirjf  et  al.  v.  Thurtion,  13  Wend.  323. 

XXXVII.  When  taking  a  ttep  tn  a  cmiae  eiffa 
a  previotu  irregularity  cf  the  oppotiie  porly. 

690.  The  defendant  cannot  move  to  Mt 
aside  the  proceedings  for  variance  between  the 
amount  in  the  ac  etiam  and  the  deelarattoB. 
Mumford  v.  Stoeker^  1  Cow.  601. 

691.  Especially,  after  be  has  pleaded  to  the 
declaration  thus  varving  From  the  se  efton, 
though  it  be  afterwsras  amended,'and  the  same 
objection  exist  against  ihe  amended  dedantioi. 
Ibid. 

693.  A  plaintiff  who,  afber  a  decision  od  % 
a  plea  in  abatement  in  his  favour  in  a  Jostioe^s 
Court  upon  an  issue  of  fiict,  proceeds  to  addoee 
testimony  on  the*  merits,  as  if  an  issue  is  htx 
has  originally  been  joined,  is  estopped  frois 
saying  that  he  was  entitled  to' judgment  on  the 
determination  of  the  plea  in  abatement  agaiost 
his  adversary.  Cb/uiii5iVi  Tiirf^pike  Bm  t. 
Haywood,  10  Wend.  433. 

693.  Where  a  par^  seeks  to  set  aside  the 
proceedings  of  his  aciversary  for  mere  inegv- 
tarity^  he  nrost  anply  at  the  firstopportonityfOr 
he  will  not  be  heard.  Leavitt  v*  Woodi,  10 
Wend.  658. 

694.  Where  a  declaration  contains  two  eoants 
for  the  same  cause  of  action,  and  the  defeodant 
pleads  the  general  issue  to  both  counts  andi 
special  plea  in  bar  of  the  first  count,' and  tbe 
plaintiff  on  the  tri^  proves  only  one  «nseof 
action,  which  is  covered  by  the  first  coast  snd 
the  special  plea  in  bar,  he  cannot  abasdon  the 
first  count,  and  resort  to  the  fiecood,  whieh  » 
not  covered  by  the  special  plea,  so  ss  lo  troU  . 
the  effect  of  that  plea ;  but  to  aVail  himself  of 
this  rule,  the  defendant  must  take  the  otjeetioD 
at  the  trial,  and  will  not  be  allowed  to  reW  upon 
it,  upon  a  writ  of  error,  unless  presented  by  a 
bill  of  exceptions.  Brigg9  v.  BoehptUy  U 
Wend.  504. 

XXXVIII.  Rule  for  iudgmeni,  and  eniemg^ 
,JQing,  ana  docketing  judgmetdt, 

695.  A  judgment  of  this  Court  is  perfeet 
after  four  days  from  the  Ume  of  entering  a  nk 
for  judgment,  though  the  record  be  not  filed. 
Grant  v.  Booty  3  Cow.  354. 

696.  After  thisf  a  commissionef  hss  not  the 
power  to  order  a  stay  of  proceedings,  with  t 
view  to  a  motion  for  a  new  trial ;  but  where  the 
practice  on  this  head  was  mistaken  bj  the  at^ 
torney,  the  Court  .set  aside  the  proceediogs,  ani 
granted  liberty  to  move  ibr  a  new  trial,  oo  pay- 
ment of  costs.    Ibid. 

607.  On  executing  a  Writ  of  inquiry,  onder 
the  statute,  (1  R.  L.  343,  s.  3.)  jifd^ment  bei^ 
sffirmed  on  error,  and  the  record  bemg  leniittM, 
a  new  judgment  record  is  not  necessary,  hit 
the  proceemnga  mav  be  conttnued  at  the  M 
of  the  original  iroll.  Jackeon  v;  Bathbox%  3 
Cow.  373. 

688.  How  this  is  to  be  done.  Maybeoo 
separate  paper,  and  attached  to  record,  as  io  as- 
signing Iveaches,  to/tet  quotie$,  4ce.^  after  judf- 
ment  on  bond  to  perform  covenants,  or  Cooit  oa 
motion  would  allow  record  on  file  to  be  cot- 
tinued,  dee.    IbO^ 
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699.  A  judgment  on  the  report  of  referees 
being  reversed  on  error,  because  it  was  entered 
in  yacation,  the  Court  below  may  still  proceed 
and  render  a  regular  judgment  upon  the  report. 
Hopkiru  V.  F^nnj  6  Cow.  636.     - 

700.  It  ueauy  that  final  judgment  in  a  plea 
to  a  declaration  on  a  writing  obligatoiy,  should 
not  be  for  damages-  as  such ;  but  simply  for 
debt  and  costs.  HuHn  y.  Rockwell,,  9  Cow.  652. 

701.  A  rentiililur'  may  be  filed  in  yacation, 
and  the  proceedings  subsequent  to  the  suing 
out  of  a  writ  of  error  need  not  be  entered  upon 
the  judgment  roll.  Dak  y.  Booaewltj  1  Wend. 
25. 

705.  Where  there  are  two  aypwries,  and  both 
are  found  for  the  defendant,  the  plaintiff  will 
not  be  ^uffefed  to  take  judgment  non  obitanU 
veredicto,  althoiigli  one  of  the  avowries  is  mani- 
festly bad ;  but  the  defendant  will  have  judg- 
ment on  the  good  ayowry,  on  remitting  the 
damages  on  the  other.  Penibertan  ji  Fan  JUm- 
MeltttTs  1  Wend.  307. 

703.  Where  a  plaintiff  in  an  action  •  of  a»- 
sumpsit  recovers  a  sum  net  carrying  costs,  and 
the  defendant  is  entitled  to  costSt  the  defendant 
cannot,  in  the  fivst  instance^  make  up  the  record 
of  judgment.  But  he  should  have  his  costs 
taxed,  and  require'  the  'plaintiff  to  insert  the 
same  in  the  record,  or  if  the  record  be  already 
made  up  knd  filed,  enter  a  suggestion  on  it, 
stating  the  taxation  of  the  costs  and  the  amount 
thereof.    Fbba  y.  I^gt^  3  Wend.  308. 

704.  A  defendant  cannot  ask  for  judgment 
fton  obikmie  vertdieto^  but  where  suoh  a  motion 
would  be.  proper  for  the  plaintiff;  tl^e  defendant 
must  seek  for  air  arrest  of  judgment.  Scher^ 
vurhom  v.  Sehermerhorn^  5  Weno.  513. ' 

~  705.  On  a  verdict, subject  to  the  opinion  of 
the  Court,  the  party  for  whom  Uie  verdict  is 
found  cannot  rej^larly  enter,  a  rule  for  judg- 
ment until  the  determination  of  the  question. 
•/hcAaon  v.  Fitxmmmom^  6  Wend.  546. 

706.  The  postea  in  such  case  should  be  stay- 
ed with  the  cler)(  of  the  circuit  until  the  deci- 
sioo  of  the  auestion,  and  a  verdict  is  then 
entered  in  conformity  to  the  decision.    IhidL 

707.  On  the  return  of  a  writ  of  inquiry^  a 
rule  for  judgment  ntM  must  be  entered,  and 
judgment  cannot  be  signed  until  the  expiration 
of  the  rules  TiUepaugh  v.  Braithwaite,  6  Wend. 
560. 

709.  A  judgment  will  not  be  reversed  be- 
cause a  plaintiff  has  remitted  the  costs  found  by 
the  jury,  and  still  tated  costs  of  increase,  where 
iC  mamfestly  appears  that  the  remission  of  the 
costs  was  by  mistake ;  nor  will  it  be  reversed, 
although  by  the  recdrd  it  appears  that  the  ^ury 
have  passed  upon  but  ^ne  of  two  issues,  if, 
ftom  tne  bill  of  exceptions,  it  appears  that,  the 
jiir/did  hi  fact  pass  upon  both  issues.  Beedv. 
Hurd^  7  Wend.  408. 

709.  A  satisfactif>n  piece  is  not  a  record; 
antil  entered  on  the  roll,  it  does  not  partake  of 
the  nature  of  a  record,  nor  does  the  statutory 
provision  on  the  subject  directing  the  mode  of 
Its  acknowledfirment  give  it  that  character  or 
effect.  LownSa  v.  Renten^  7  Wend.  35. 
•  710.  An  enlry  of  satisfaction  on  the  docket 
of  judgments  is  not  equivalent  to  an  entiy  on 
tfieroAL    Ihid. 


711.  An  entry  on  the  roll  will  not  be  ore- 
sumed,  although  a  satisfaction  piece  be  filed, 
where  it  is  manifest,  if  done,  it  would  on.  ap- 
plication be  set  aside  for  fraud,    ihid. 

7  IS.  A  party  to  (he  record^  generally,  is  re- 
sponsible for  whatever  is  done  in  his  name; 
thus  the  aaeipior  of  a  judgment  is  liable,  if 
execution  be  issued  on  the  judgment  after  the 
same  'is  satisfied.  Brown  v.  ^/er,  7  Wend. 
30  L 

713.-  Where  there  is  a  general  veidict  and 
judgment  on  several  coonts,  some  good  and 
some  had,  the  judgment  will  be  reversed,  al- 
though the  presumption  is  that  the  damages 
were  assessed  under  the  good  counts  only ;  but 
in  such  case,  costs  of  the  writ  of  error  will  not 
-be  adjudged  to  the  defendant,  and^a  venire  de 
novo  will  be  awarded ;  the  plaintiff,  however, 
will  be  required  to  pay  the  costs  of  the  former 
trial.     Garr  v.  Gomez,  9  Wend.  650. 

714.  A  clerk  of  this  Court,  absent  from  the 
county  where  his  office  is  situated,  has  no  right 
to  tax  costs  and  sign  judgments.  Conley  v. 
TVirfMT,  10  Wend.  67S. 

.715.  Re<:ords  of  judgment  delivered  to  the 
clerk  to  be  filed  before  the  hour  of  nine  oVloek 
in  the  morning,  will  be  considered  as  filed  at 
the  hour  of  nine.'  No  preference  can  be  gained 
by  taking  a  record  to  the  clerk*s  office  oefore 
that  hour.  Wardell  e/  a/. '  v.  Mason,  10  Wend. 
573. 

716.  \yhere  a  cause  is  referred  on  an  agree- 
ment, according  to  the  statute,  between  axfaim- 
ant  and  (he  exeeutor  of  a  deceased  pereon,  and 
a  report  is  made,'  and  the  claimant  dies  after  the 
report  and  before  judgment  actually  entered,  the 
Court,  oa  motion  at  a  special  terrti,  will  give  leave 
to  have  judgment  entered  in  the  names  of  the 
original  parties,  at  any  time  within  two  terms 
after  the  report ;  the  rule  for  confirmation  and 
judgment  to  be  entered  at  a  general  term.  Bur* 
nana  v.  Burhane^  1.0  Wend.  Sq\, 

717.  Where  after  verdict,  and  before  the  de- 
cision of  the  Court  on  a  case  made  for  a  new 
trial,  one  of  the  two  defendants  dies,  the  plain- 
tiff is  permitted,  if  a*  new  trial  be  refused,  to 
enter  judgment  against  both  defendants  as  of  a 
term  preceding  the  deatli  of  the  party ;  such 
leave  will  be  granted  at  a  special  term  of  the 
Court,  on  an  ct  parte  application.  Ryghtmyre 
r.  Durham  et  al.  Id  Wend.  245. 

718.  Where  one  of  several  issues  is  found 
for  a  defendant,  but  such  issue  does  not  go  to 
the  merits  of  the  cause,  judgment  will  be  ren* 
dered  for  the  plaintiff  nnn-  ^tante  veredicto,  if 
the  other  issues  are  found  for  htm.  The  People 
y.  Haddock,  12  Wend.  475. 

719.  The  omission  of  a  county  judge  to  add 
the  title  of  hts  office  to  his  signature,  when 
signing  a  judgment,  does  not  vitiate  the  record ; 
the  omission  may  be  supplied  by  proof.  £//t- 
ott  v.  Cronk^a  Adminiatratora,  13  Wend.  38. 

TdO.  In  making  uj)  a  record  of  judgment  in 
the  Common  Pleas,  in  a  case  where  a  iustice's 
judgment  Iris  been  reversed,  an  entry  should  be 
made  in  the  record  of  judgment,  specifying  on 
what  ground  the  judgment  was  reversed,  whe- 
ther for  error  of  fact  or  law,  an^  if  for  the  latter 
cause,  then  stating  the  point  decided.  Anony^ 
mouSf  13  Wend.  99, 
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791.  It  11  not  neoeamry,  in  a  neord  of  judgment 
in  the  Common  Pleee,  to  enter  oontinoAnoet  finom 
term  to  tenn  in  n  eeriiorari  eaas.  Cook  ▼.•JUbeeltf» 
13  Wend.  277. 

TMi  On  ft  writ  of  emir,  the  judsment  of  e  Coort 
of  Coomion  Pleas  m  a  eertiohai  case  win  not  be  iw 
▼ened  for  the  omioaon-of  aetling  forth  in  the  reeord 
of  jndgiyTit  the  etriiorati  iaroed  to  the  jartice.  Nor 
on  a  writ  of  error  can  it  be  objetited  (hat  the  oflioer 
who  agned  the  judgment  had  no  anthorit^  t6  affix 
faia  name  to  the  leooid.    JbuL 

XXXIX;  FtttHon$  and  tu^eiHoiu. 
^  738.  A  caae  #hieh  beeomea  aettled  bj  lapae  of 
time  after  the  amendments  am  served,  or  by  aRang»-^ 
ment  between  the  parlies,  must  be  dmwn  out,  copied, 
and  aerred  at  or  before  giring  notice  of  aigument. 
Jaekmm,  ex  dem.  Loop,  ▼.  Harrington,  4  Cow.  597. 

7S8*.  A  party  in  mteres^  thgMigh  not  a  party  to 
the  leoeid,  may  question  the  regidarily  of  the  pro- 
ceedings in  a  ioit  Barktydty,Adam9,iyfmiLU\. 

734.  Where  a  plaintiff  decbrea  in  the  Com- 
mon Plena,  in  an  action  of  tretpaas  originally 
oommenced  before  a  juatiee,  whoae  jnriadietion 
ia  taken  away  by  plea  of  title,  the  defendant 
may  file  a  aoggeation,  atatioff  the  manner  in 
which  the  caae  was  brought  into  the  Commoik 
Pleaa ;  it  9eemo,  howerer,  that  a  angseetion  in 
the  plea  woiild  be  more  correct.  Wileox  ▼. 
Wbod^  9  Wend.  346. 

79ft.  A  petition  for  a  diacovery,  under  the  pro- 
Tiaiona  of  the  reriaed^tatutea,  fTol.  3,  p.  199.) 
mnat  preaent  a  proper  caae  for  me  eonitable  in- 
terpoeition  of  the  Court,  or  it  will  be  den&ed. 
Am!  where  the  petitioner  can  have  all  the  relief 
the  DBtore  of  hla  caae  reqnirea^  by  paraning  the 
ordinary  praetiee  of  the  CfooHa  of  law,  the  power 
of  compelling  a  diaeoyery,  conferred  by,  the  ata- 
tote,  will  not  be  axeroiaed.  -  M^Keon  t.  Ltfne, 
S  Hall,  080. 


XL. 

786.  In  an  action  in  form  ex  lirMdo,  one  may 
be  found  guilty,  and  the  other  acquitted.  Lock' 
wood  T.  Suli^  I  Oow.  388. 

737.  The  aeparstion  of  the  Jury,  after  agtto- 
ing  upoh  their  Yerdict,  ia  not  a  cauae  for  setting 
aaide  the  terdict.  Button  ▼•  fbrtofi,  8  Cow. 
589. 

788.  Mter^  if  there  ia  the  ajighteat  anapicfon 
that  their  aepamtion  was  abaaed,  to  the  injivy 
of  the  party.    JW. 

789.  The  Court  will  not,  on-affidarit,  amend 
a  apecial  Terdict  agreed  upon  by  the  partiea 
witnout  trial.    Jae&on  t.  Oafmenv  8  Cow.  615, 

730.  But  if  there  appear  to  hare  been  a  mis- 
take aa  to  a  material  fact,  by  either  party,  in 
framing  the  rerdict,  they  will  order  it  to  be  ra- 
cated  on  payment  of  eoata..   ibid, 

731.  A  caae  cannot  be  turned  into  a  apecial 
▼erdict,  unless  there  be  a  stipulation  to  this 
effect  at  the  trial.  WooUey  y,  Osmp,  3  Cow.  358. 

738.  If  a  Tcrdict  be  irregtilar,  thejMrtjr  abonld 
meye  to  set  it  aaide  ^e  next  term  after  it  it  ren- 
dered.   Ptid. 

733.  On  a  yerdict  for  the  pleintiff,  aubjeet  to^ 
the  opinion  of  the  Coort  on  a  eaae^  and  a  atlpn- 
lation  that  either  party  may  turn  it  into  a  spe- 
cial yerdict  or  bill  of  ezoeptiona,  the  party 
-tat  whom  Judgment  ia  randerad  ia  entitled 
•onahle  time  to  elect,  udof  the  atipoU- 


tion,  and  make  np  and  settle  the  yerdict  or  bilL 
The  party  in  whoae  fayour  the  jodgmeat  ii  ro« 
derad  ahould,  at  leant,  giye  notice,  therefofe,io 
the  opposite  party,  and  wait  a  reasonable  time 
for  htm  io  make  hia  election,  or  shoald  apply 
to  the  Court  for  leaye  to  proceed,  &c.  /bdwm, 
ex  dem.  #Vetf,  y.  iStmeiktr,  4  Cow.  43. 

734.  A  apecial  yerdict,  to  enable  a  Coart  of 
Error  to  act  upon  it,  moat  find  facta,  not  meidj 
gtate  the  eyideace.  Seward  y.  Jaelmth  ^  Csv. 
406. 

735.  Whereadefendanttbytheanstakeofbii 
attorney,  pleada  a  plea  which  doea  not  cover  bit 
defence;  and,  on  trial,  a  yerdict  ia  therefon 
againat  him,  the  Snppeme  Coart  will  oat,  for 
^0  reaaott,  grant  a  new  trial.  WNeitk  y.  Su» 
art,  7  Cow.  474. 

736.  But,  sesi^  equity  wiHyive  rdief.  IHl 

737.  On  a  caae  made,  if  it  appeal  Unt  i 
plajntiff  ou^  not  t6  haye  tecofered,  oa  as  o^ 
jection,  which,  if  it  had  been  apecifically  takei 
at  the  trial,  could  not  haye  bara  obyisted,  the 
yerdict  wUl  he  act  aaide.  lUth  eioLn  Fenjidd, 
I  Wendv  380. 

738.  In  a  auit  against  aeyeral  defendanH,  is 
a  represehtatiye  ebarader,  odoq  theepotrtetof 
him  whom  they  are  alleged  to  lepreaent,  the 
plaintiff  ia  entitled-to  a  ymict  against  suoh  of 
the  defendanta  whom  he  proyea  to  be  eb«rgs> 
able,  although  he  fittla  to  ahow  the  Mabilitj  of 
all.    Judoone  r.'GHdMma^  5  Wend.  884. 

739.  Where  a  verdict  ia  aet  aaide  oa  tka 
ground  of  the  admieaion  of  eyidence  not  wv- 
mnted.by  the  pleadings,  leaye  will  be  giToo  to 
ameqd  on-  payment  of  all  coeta  aubaeapsst  to 
the  pleading  allowed  to  be  aknended.  Tk  Pc^ 
pk  y.  Hohatt  etaL5  Wend.  191. 

740.  A  yerdict  will  not  be  aet  aaide  for  a  m* 
rianee  in  the  amount  of  a  note  deeiarod  on  be* 
twees  the  daelaiation  aenred  and  the  ciresii 
roll,  unlesa.  the  defendant  allegea  svpriie,  or 
that  he  was  nreyented  by  the  enror  in  the  decl#> 
ration  aenren  from  makinff  due  prepaiatioo  for 
hia  defence.  SimbaU  y.  BueUingtimt  7  Wssd. 
478. 

741.  A  Verdict  wiH  not  be  fle(  asidein  u  ac- 
tion on  the  ease  for  a  false  repreaeatatieB,  u 
againat  eyidence^  unleea'it  be  ekarhf  and  mam- 
feetlym.  tM«r  y.  .I«ry,  7  Wend.  381.  S.P. 
Jaenon  V.  Loomie^  l^  Wend.  87 ;  nnd  Srnitk  d 
al.  y.  Hieka,  5  Wend.  48. 

'748.  A  yerdict  will  not  be  net  aaide  on  a  etoe 
made,  for  the  cauae  that  improper  eyidenee  woi 
reoeiyed,  if  the  Court  peiceiye,  beyond  the  pos- 
aibflily  of  a  doubt,  that  anch  eyidenee  conM  Dot 
haye  had  any  infioence  upon  the  yerdiet  Ba^ 
ndn  y.  &Rt4, 18  Wend.  404. 

743.  Where,  in  aobmitting  a  cauae  to  a  joiyt 
the  jndge  inatrocted  Ihem  that  fhe^  any  M  t 
^yerdict  for  the  defendant  upon  either  of  two 
distinct  grounds,  and  the  chai]ge  npon  one  of 
the  qoeationa  ia  errofMooa  in  point  of  law,  t 
yerdict  fer  the  defendant  will  be  net  astde»  at 
for  aught  appearing  it  may  be  baaed  on  natesa- 
ble  ground.   &itrrp  y.  TVMienrf,  15  Wend.  647. 

744.  The  plmnUff  waa  the  bail  of  one  Wind- 
Rori  and,  for  the  norpoee  of  Banenderiag  bio? 
deputed  one  Cttr  to  arraat  W.  at  Newport,  ItU 
and  brin^  him  to  New  Yorit.'  Cur  amnM* 
W.y  and,  without  the  captain*«  k30#ledfai  f^ 
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tolm  on  board  the  8108015081  Chancellor  Living;, 
ston,  in  otder  to  bring  him  to  New  York.  The 
defendant,  Cogffeshali,  (who  was  the  roaster  of 
the  boat,)  aidra^in  sonie  measure  by  Northern, 
(a  part  owner  and  passenjrer,}  after  the  boat 
leil  the  wharf^  and  when  he  diseo^ered  that 
W.  was  on  board  the. boat  against  his  will,  put 
him  and  Carr  on  shore  together,  and  refusea  to 
permit  W.  to  be  carried  to  New  York,  hi  an 
action  against  the  master  and  Northern  for  a 
reseuCf  ii  was  held^  that  the  proof  did  not  aup- 
port  the  declaration;  and  the  jurj  having /ouhd 
a  Terdict  for  the  defendants,  the  Court  refused 
to  set  it  aside.  Dow  y.  Norikam  qmd  Cogger 
akaii,  I  Hall,  3^. 

745.  The*  defendant  offered  to  show  what  ar- 
ticles enter  into  the  composition  of  a  **  complete 
steam-engine,*'  and  that  many  «f  those  embraced 
in  the  plaintiff's  bill  wereaot  of  that  descnptioit. 
This  efi<tenee  was  excluded  by  the  presiding 
Judge,  and  his  decision  was  held  to  be  correct. 
3irkbeek  r.BurrwoM^  8  Hall,  51* 

746.  The  judge  charged  the  jury  that  the 
award  was  eoneiunve  as  to  every  dimg  which 
had  been  nAmUUd;  and  left  them  to  say 
whether  the  itelns  of  the  present  claim  had  been 
before  the  arbitrator  or  not.  If  they  had^  then 
that  their  verdict  should  be  for  the  defendant; 
but  if  ihey  had  not,  then  that  their  verdict 
would  "be  for  the  plaintiff.  That  by  the  agree- 
ment between  the  paniest  the  plaintiff  was 
boand  to  make  good  all  damages  to  .the  steam- 
engine,  arising  mm  ordinaiy  wear,  for  the  space 
of  sixty  days ;  and  that  if  any  of  the  present 
charges  were  of  that  kind,  they  were  to  be  ex* 
eluded  from  tiie  aoconnt.  Hetd^  that  the  charge 
and  ruling  of  the  judge  were  in  all  respects  cor- 
rect ;  but  the  jury  having  found  a  verdict  for 
#995.43,  in  &voar  of  the  plaintiff,  it  was  set 
•aide,  (on.  |»ayment  of  costs  by  the  defendant,) 
upon  the  ground  that  $ubaianiial  judiee  had  noi 
been  done  to  the  defendant.    Ibid, 

747.  Where  matters  in  oontroyersy  between 
parties  have  once  been  put  in  issue  by  them 
vefore  a  Gomt  of  competent  authority,  and 
vasaed  upon  by  that  tribunal,  in  an  action 
liroaght  by  the  present  defendant  against  the 

g resent  plaintiff,  the  aame  matters  cannot  again 
e  drawn  into  controversy  in  anotker  action,  in 
a  difiersnt  Court,  brought  by^e  former  defend- 
ant  against  the  former  plaintiff.  Smith  r.  Actfy, 
SI  Hall,  917. 

748.  The*  defendant  in  the  former  action,  by 
•nbmitting  to  the  decision  of  the  Court  in  which 
it  Was  brought,  becomes  bound  by  it ;  and  he 
cannot  eaase  the  decision  to  be  collaterally  re- 
viewed, by  bringing  ao  action  against  the  former 
plaintiff.    /6iA   ^ 

749.  If  the  defendant  in  ^  first  action  feels 
himself  aggrioTed  by  the  decision  of  the  first 
tribunal*  ms  course  w  to  except  to  the  opinion 
of  the  judge,  and  cause  his  aecision  to  oe  re- 
viewed Vy  a  competent  tribunal.  If  he  acc^oi- 
eace,  however,  in  the  decision,  by  not  excepting 
to  It,  he  is  bound  by  it.    Ibid. 

769.  The  judge,  at  the  trial  of  the  oaase, 
without  the  consent  of  the  defendants,  and  not- 
withstanding objections  Interposed  by  them, 
4ifeeted  the  jnry»  if  they  fooad  for  the  plaint! 


tiffs,  to  find  a  nominal  sum,  sufficient  to  corer 
their  demand,  subject  to  a  reference,  to  liqui- 
date the  accounts  and  aseertain  the  balance. 
Heldj  that  the  judge  had  no  power,  without  the 
consent  of  parties,  to  direct  such  a  verdict,  and 
that  it  must  be  set  aside  for  irregularity.  BeU 
den  ▼.  Daties,  9  Mall,  433. 

751,  To  an  action  upon  a  policy  of  insurance, 
the  defendant  pleaded  the  general  issue,  and 
three  special  pleas  in  bar.  The  plaintiff^  took 
issue  upon  the  three  first  pleas,  but  demurred  to 
the  fourth.  Upon  the  argument  of  the  demurrer, 
the  Court  gjave  judgment  in  favour  of  the.  do* 
fondants,  with  leave  to  the  plaintiffs  to  with- 
draw their  demurrer  and  take  issue  upon  the 
plea.  The  plaintiffs,  however,  under  the  adrice 
of  counsel,  went  to  trial  upon  the  issue  joined 
upon  the  three  first  pleas,  taking  no  notice  of 
the  fourth  plea,  and  the  defendants  entered  up 
the  judgment  in  their  favour  upon  the  demurrer. 
Rogers  r.  The  Niagara  Ineuranee  Company^  9 
HaM,  569. 

752.-  At  the  trial  of  the  cause  upon  the  issues 
under  the  three  first  pleas,  the  presiding  judge 
decided  that  the  fourth  plea  covered  the  whole 
bause  of  action  exhibited  in  the  first  count  of 
the  declaration,  and  as  that  plea  had  been  de- 
cided to  be  good,  and  the  plaintiffs  had  permit- 
ted the  defendants  to  enter  up  their  juogment 
upon  it,  he  excluded  all  the  testimony  offered 
to  support  the  count,  and  the  plaintiffs  were 
compelled  to- submit  to  a  verdict  against  them. 
Ibid. 

7^3.  Upon  application  to  the  Court,  setting 
forth  that  all  the  proceedings  in  the  case  had 
been  under  the  advice  of  counselt  who  supposed 
that  the  plaintiffs  eouid  proceed  to  trial  under 
the  other  issues,  without  any  embarrassment 
from  the  foorth  plea,  and  die  determination  of 
the  demurrer  to  it;  the  Court,  notwithstanding 
the  interveation  of  three  terms  between  the 
rendition  of  the  iudgment  on  the  demurrer  and 
the  verdict,  set  the  verdict  aside,  upon  the  coi^ 
dition  that  the  plaintiffs  should  pay  all  the  costs 
which  had  accrued,  and  take  issue  upon  the 
fourth  plea  without  delay.    Ibid. 
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V,  MercanitU  agenU,  faeton^  and  tungneesr 

*  (a)  Juihority  of  a  factor  /  (b)  LiabiKfy 

tf  a  factor  ,-  (cj  UabiHly  tf  the  prineipai 

to  ht$  factor ;  (d)  Hire  or  eommusion  if 

a  factor. 

h  Jutkority  rf-  agents,  i  how  far  the  autkoriijf 
if  an  agents  general  or  tpeeialy  express  or  im' 
piied^  extends  to  affed  or  bind  his  principal, 

1.  An  agent  or  bailee  cannot  maintain  aif  ac- 
tion for  the  property  of  hie. principal  or  bailor, 
on  the  ground  that  it  is  exempt  from  ex^ution 
by  statute.  (Sess.  38,  ch.  227.)  MiekUs  y^ 
Jbutiey.l  Cow.  114. 

2.  The  defendants,  by  their  agent,  exehanged 
their  vessel  for  the  plaintifis*  ressel ;  and  the 
plaintiffs  agreed  to  tajie,  as  the  difference, 
96500,  and  to  receire  therefor  the  promissory 
notes  of  the  agent  and  his  partner,  at  four,  six, 
and  eight  months.  The  notes  were  ffiven  ac- 
cordingly, but  not  being  paid ;  held^  tnat  there 
not  being  an  agreement  to  receive  these  notes 
in  payment,  the  defendartta  were -liable.  Porter 
V.  Taleoft,  1  Cow.  359.  * 

3.  And  this,  though  they  had  at  the  lime  of 
the  contract,  and  to  the  time  when  and  afVer  the 
notes  fell  due,  and  up  to  the  time  when  their 
agent,  one  of  the  makers,  became  insolvent, 
funds  in  hia  hands  more  than  sufficietat  to  pay 
the  notes.    Ibid. 

4.  AVhere  an  agent  buys  ^ods  for  his  prin- 
cipal, and  eives  bis  own  noteSr  they  are  consi- 
dered, BO  far  as  the  question  whether  they 
operate  as  payment  is  concerned,  as  the  notes 
of  the  principal  himself.    Ibid. 

5.  The  note  of  the  defendant  given  at  the 
time  of  the  sale  ia  no  payment,  unless  there  be 
an  express  agreement  to  receive  it  as  such.  So 
also  of  hia  agent's  note..    Ibid. 

6.  The  question  is  the  same  whether  the 
note  be  given  for  a  precedent  or  contemporary 
debt ;  ana  this,  whether  it  be  the  note  of  the 
party,  or  a  third  person.  Being  in  each  of 
these  eases,  whether  It  was  agreed  to  lya  re- 
ceived as  payment.    Ibid. 

7.  An  affent  or  broker  having  power  to  sell 
goods,  without  any  express  restriction  as  to  the 
mode,  may  sell  by  sample,  or  with  warranty. 
Jindreujs  v.  Kneeland^  6  Cow.  354. 

8.  And  it  makes  no  diifi^rence  with  his  ao^ 
thority,  whether  the  principal  reside  in  the-aame 
city  with  him,  or  reside  abroad. .  /friV. 

9.  The  authority  of  a  broker  is  not  always 
confined  to  the  power  which  the  principal  in- 
tends tp  confer  on  him ;  but  may  extend  to  that 
with  which  he  is  apparently  clothed  in  respect 
to  the  subject^maiter  of  sale.    Ibid* 

10.  The  principal  is  bound  by  the  acts  of  a 
general  agent,  provided  they  are  within  the 
scope  of  his  authority.  But  an  agent  consti- 
tuted for  a  particular  purpose,  and  under  a  limit- 
ed and  circumscribed  power,  cannot  bind  his 
principal  by  an  act  beyond  his  authority^    Ibid. 

1 1.  Where  an  agent  for  the  purpose  of  a  sin- 
gle act  is  not  limited  as  to  the  manner  of  doing 
It,  the  principal  may  be  bound  by  his  acts, 
though  exceeding  the  authority  intended  to  he 

ren.    Ibid. 
%  A  power  of  attorney  to  add  one's  name  as 


surety  to  a  pie-existing  note,  deseribtog  the 
note  correctly  a»  to  the  parties,  the  sum,  and  the 
time  when  payable,  thongh  it  omit  to  mentioa 
that  the  note  bears  interest  before  due,  is  sufB- 
oient  to  sustain  a  verdict  upon  it  ag&inst  the 
one  whose  name  was  put  there  binder  the  pow- 
er.    Cape  Ftar  Bank  v.  Gomez^  S  Cow.  435. 

13.  The  question* whether  the  particular  Mte 
was  intended  is  one  of  identity ;  and  maj  pro- 
perly he  submitted  for  determiBatton  tothejuy. 
Ibid. 

1 4.  Under  a  contract  to  sell  oattle-for  a  proper 
reward,  and  to  account  for  and  pay  over  the 
proceeds,  the  agent  will  be  justified  under  the 
exercise  of  a  sound  discretion  to  seH  the  cattle 
upon  a  r^sonable  credit.  Leland  d  al.  ads. 
Douglaa^  1  Wend.  490.    ' 

15.  Where  such  a  contract  was  stated  in  the 
declaration,  and  the  proof  was,  that  the  agent 
was  instructed  to  sell  for  cash  ;  it  wis  ieU,  that 
there' was  a  variance  between  the  proof  and  the 
declaration,  and  that  the  plaintiff  ought  to  hare 
beeir  nonsuited  at  the  triai.     Ibid. 

16.  Where  the  course  of  business  between  a 
merchant  in  the  country  and  a  merchant  in  tevn 
is  such,  that  the  country  nierchant  tranimiis  to 
his  correspondent  in  town  his  producer  and  such 
other  articles  as  he  has  to  sell,  and  the  nerdiaiit 
in  town,  in  return,  supplies  him  whh  such  ^^ 
tides'  of  merdiandise  as  he  deals  in,  and  filb 
up  his  orders  by  procuring  from^  other  neiclnnts 
on  credit  such  ariiclea  as  he  doea  not  deal  iSf 
and  charges  them  to  the  merchant  lo  the  ecu^ 
try,  the  latter  is  not  liable  to  the  aeUers  for  anf 
articles  thus  procured,  although  he  dtrecte  the 
purchase- of  artieles  in  which  helcnowshiseer- 
respondent  does  not  deal^  and  the  seflen  an 
informed  at  the  time  of  the  purchases  for  whoa 
thev  are  made,  if  the  merchant  in  the  countzy 
had  money  in'  the  hands  of  his  correspoadeiit, 
and  has.  never  authorized  him  to  pledge  h» 
credit  on-  the  purchase  of  any  artieles  tiras  (ff- 
dered,  nor  recognised  sueh  act.  Jaques  ti  oLj. 
TWi^,  3  Wend.  83. 

17.  Jissumpsit  is  the  proper  form  of  aetiei 
against  the  principals,  although  the  agent  affii 
hts  seal  to  his  nalne.  'Dubois  r.  Ikkfoert  ssi 
Hudson  Canal  Company^  4  Wend.xfiSd. 

18.  Where  a  person  is  emplpyed  by  an  sgali 
he  may,  callrupon  the  principal  Ibrpavment  kt 
the  services  rendensd ;  and  he  may  do  soi  *^ 
though  he  knows  that  the  agent  has  chai^ 
the  demand  to.  the  principal,  and 'received  the 
amount,  unless  he  has  agreed  to  discharge  ^ 
principal,  and  rely  upon  £e  responsibility  of  the 
agent.    Lincoln  v.  BatttBe^  6  Wend.  475. 

19.  Authority  by  a  haabtod  to  his  ^f«  ^ 
give  notes  will  not  subject  him  to  the  paymeet 
of  a  note  given  by  th^  wife  in  her  own  namtj 
teithout  reference  to  the  husband  either  ia  the 
body  of  the  note  or  in  the  signature.  A  note 
to  he  bindinig  in  such  case  must  purport  « 
its  face  to  have  been  ^ven  by  the  wife  as  the 
agent  of  the  husband.  Mnerdr.  Meedy  7  Wend. 
08. 

20.  An  agent  authorised  to  bargain  and  m 
lands  has  no  tight  under  such  power  lo  gitst 
a  lieense  to  the  purchaser,  previous  to  a  ce>- 
veyance,  to  enter  and  eat  titabert  aMiough  such 
license  be  given  with  a  bono/de  intent  to  effeet 
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-Ae  Bale  of  the  lands.  ffiMard  v.Eltmr^  7 
Wend.  446. 

31.  The  admissions  of  an  a^nt,  made  subse- 
quent to  the  time  of  entering  into  a  contract,  in 
reference  to  the  subject-matter  of  the  contract, 
are  inadaussible  in  evidence.    Ibid, 

d9.  K  power  of  aUomey  to  collect  debts,  to 
execute  aeetds  .of  lands,  to  make  a  copipjete  ad- 
justment of  all  concerns  of  the  constituent  in  a 
particular  place,  and  to  d6  all  other  acts  which 
the  constituent  could  do  in  person,  does  not  aa- 
thome  the  girihgr  of  a  note  by  the  attorney  in 
the  name  of  the  principal.  Romler  v.  Homier j 
S  Wend.  494. 

23.  The  acts  of  a  special  a^ent  do  not  bind 
the  principal,  unless  strictly  within  the  authori- 
ty conferred.    JbitL 

94.  Where  the  drawer  of  a  note  affixes  his 
signature  as  the  agent  of  another,  in  an  action 
against  him  personally,  if  he  claims  to  have 
had  authority  to  sign  as  he  did,  he  is  bound  to 
show  such  authority  existing  at  the  time  of  the 
making  of  the  note,  and  is  not  permitted  to 
Bhowa  subsequent  ratification  by  his  principal. 
Jind, 

25.  The  master  of  a  steamboat  Employed  in 
the  transportation  of  passengers,  like  the  mas- 
ter of  a  merchant  vessel,  is  answerable  for  the 
negligence  of  those  to  whom  is  intrusted  the 
management  of  bis  vessel ;  and  it  was  accord' 
dnglj^keJdj  that  he  was  liable  for  an  injury  done 
by  running  a  steamboat  navigated  by  him 
against  another'vessel  and  sinking  her,  although 
the  pilot,  who  received  his  appointment  direcHy 
from  the  owners,  was  at  the  wheel  steering  the 
boat,  and  had  the  excjusive  control  of  her  course 
at  the  time  of  the  accident.  DtniMon  v.  Sty^ 
snour,  9  Wend.  1. 

26.  Wherd  A.,  by  writing,  noi  wider  ual^ 
•authorized  an  agent  to  make  a  contract  for  the 
purchase  of  a  quantity  of  timber,  and  the  agent 
entered  into  a  contract  under  ieal  for  such  pur- 
chase; il  was  held^  on  the  principle  that  an 
agent  cannot  bind  his  principal  by  deed  unless 
lie  has  authority  by  deed  so  to  do,  tliat  an  ac- 
tion or  covenant  would  not  lie  against;  A.,  al- 
thoagh  a  counterpart  Of  the  contract,  executed 
in  like  form,  was  delivered  to,  received,  and 
acknowledged  by  him  as  the  evidence  of  the 
contract,  and  although  the  timber  was  received 
by  him,  and  payments  made  by  him  on  account 
of  the  contract  ilai^or(f  v.  iTiVbtr,  9  Wend. 
64. 

27.  A  party  is  not  bound  by  a  contract  enter- 
ed into  by  another,  as  his  agent,  by  writing 
tinder  seal,  anless  the  agent  has  authority  under 
seal  to  enter  into  such  contract;  nor  will  a 
subsequent  parol  ratification  of  such  act  render 
the  contract  obligatory  upon  the  principal. 
JBieod  V.  Goodrich,  9  Wend.  68. 

28.  A  contract,  to  be  obligatory' upon  a  prin- 
et pal  when  made  b^  an  agent,  must  be  mane  in 
the  name  of  the  principal ;  if  the  agent  contract 
in  his  own  name,  describing  .himself  as  agent 
or  attorney  fur  his  principal,  the  contract  is  the 
contract  of  the  attorney,  and  not  of  tlie  princi- 
pal. -  SpenUr  v.  FiM,  10  Wend.  87. 

29.  if  it  be  intended  to  bind  the  principal, 
the  contract,  when  entered  into  by  an  attorney, 
should  be  in  this  form :  "  articles  of  agreement 


made  and  concluded  this  first  day,  &c.,  between 
A.  B.  by  C.  D.,  his  attorney  of  the  first  part, 
and  E.  F.  of  the  second  paru"  If  it  be  entered 
into  by  C.  D.,  attorney  for  A.  B.,  it  is  not  the 
contract  of  the  principal,  but  of  the  attorney, 
and  the  addition  annexed  to  his.  name  is  mere 
description.    Ibid. 

30.  Where  the  contract  is  made  by  A.  B;  as 
attorney  for  Q.  D.,  and  he  agrees  to  convey  the 
land  of  his  principal,  the  contract  is  void ;  but 
where  the  covenant  is  that  the  principal  shall 
convey,  the  contract  is  valid,  such  covenant  b^ 
ii^g^  good  consideration,  and  sufficient  to  sup* 
port  the  agreement  of  the  opposite  party  to  pay 
the  purchase  money..   Ibid, 

31.  Where  a  factor  sells  the  goods  of  his 
principal,  without  disclosing  his  affency,  and 
takes  the  note  of  the  purchaser  payable  to  him- 
self or  bearer  at  a  future  day,  and  before  mar 
turity  transfers  the  note  to  his  principal,  pay- 
ment by  the  purchaser  to  the  factor,  after  such 
transfer,  and  before  the  note  falls  due,  is  no  bar 
to  a  recovery  In  an  action  by  the  principal  as 
endorsee  against  the  purchaser  as  maker  of  the 
note.     Mkheli  y.  Bristol  et  al,   10  Wend.  493. 

33.  //  secms^  had  there  been  an  existing  d^ 
mand  due  from  the  factor  to  the  purchaser  at 
the  time  of  the  transfer  of- the  note,  that  such 
demand  might  have  been  set  off  in  an  action  by 
the  principal.    Ibid, 

33.  //  seems,  also,  that  in  an  action  by  the 
principal,  to  recover  for  goods  sold  by  the  factor, 
m  his  own  name,  without  disclosing  his  agency, 
the  purchaser  may  set  off  any  demand  he  may 
have  against  the  factor.    Ibid, 

34.  Where  a  joint  stock  company  appoint  a 
treasurer,  who  deposits  the  funds  of  the  asso- 
ciation in  a  bank,  and  from  time  to  time  as 
such  treasurer  draws  bis  checks,  which  are 
paid  when  presented,  the  members  of  the  asso- 
ciation are  liable  to  the  bank  for  moneys  over- 
drawn by  the  treasurer  beyond  the  amount  of 
the  deposits:  Tradesmer^s  Bank  v*  Jhtor  et  aL 
1 1  Wend.  87. 

35.  A  principal  is  liable  for  the  acts  of  a 
general  agent,  although  the  agent  disregards 
particular  instroctions  relative  to  his  agency; 
It  is  otherwise  in  the  case  of  a  special  agent 
Ibid. 

36.  Where  goods  are  purchased  by  an  agent, 
and  the  principal  would  be  liable  to  the  vendor 
for  the  purchase  money,  the  principal  may 
maintain  an  action  in  his  own  name  against  the 
vendor  for  a  breach  of  warranty,  Becbee  v. 
Bobert,  13  Wend.  413. 

37.  A  parol  acknowledgment  by  a  principal, 
that  an  agent  had  aut^hority  under  seal  to  enter 
into  a  seaSd  contract  obi igatorv. upon  his  princi- 
pal, is  competent  evidence  of  such  authority ; 
but  if  at  the  time  of  entering  into  a  sealed  con- 
tract, the  agBUt  had  in  fact  no  authority  under 
seal  to  enter  into  the  contract,  the  "subsequent 
parol  acknowledgnrent  of  authority,  and  ratifi* 
cation  of  the  contract,  by  the  principal,  will  not 
bind  the  principal.  Blood  v.  Goodrich  s/  al,  19 
Wend.  535. 

38.  Where  the  master  of  a  vessel  in  whioh 
goods  are  shipped  is  the  consignee  of  the  cari^, 
he  stands  in  the  relation  of  agent  to  two  dis- 
tinct prinoipals ;  as  to  the  stowage  of  the  caigOi 
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Its  safe  ed&Y^anee  and  deliveiy,  he  is  the 
agent  of  the  ship  owner ;  bat  as  to  the  sale  of 
t£e  eargot  and  the  aceonnting  for  its  proceedsf 
he  is  iM  agent  of  the  consignor ;  and  in  soch 
ease,  where  the  owner  reeeiTes  only  the  freight, 
and  the  master  commissions  upon  the  sales, 
and  the  master  neg[leots  to  aeoount  for  (he  pro- 
ceeds, an  action  will  not  lie  against  the  owner 
for  such  negleet.  WiiUami  r.  NUkob  el  oL  13 
irVendt  68* 

89,  Where  an  agent  is  anthoriaed  to  sell  a 
flock  of  sheep,  anasells  a  portion  of  the  ilock 
with  the  knowled^  that  the  sheep  are  diseased, 
without  commnmcating  the  fact  to  the  pni^ 
chaser,  the  owner  of  the  sheep,  although  igno- 
rant of  the  fraud,  is  liable  to  the  purchaser  for 
the  damages  sustained  by  himi  though  exceed- 
ing the  Talue  of  the  sheep  sold.  Jtjtt^  ▼. 
Mgehwetai.   13  Wend.  618. 

40.  Where  an  order  is  given  for  the  purchase 
and  transmission  of  a  cargo  of  .merchandise,  a 
substantial  compliance  with  the  order  on  tiie 
part  of  the  factor  will  charge  the  principal. 
FarldUU  v.  Imlay,  15  Wend.*431. 

41.  The  omission  of  the  factor  to  acknow- 
ledge the  receipt  of  the  order,  and  to  signify 
his  acceptance  of  the  commission,  will  not  dis- 
charge the  principal,  where  the  •  order  is  com- 
plied  with,  and  adTtoe  thereof  given  witliin  a 
reasonable  time.    Ibid, 

42.  What  will  be  deemed  reasonable  Ume 
depends  upon  the  course  of  ^  particular  tfade, 
and  the  peculiar  circumstances  of  the  case ;  it 
is  not  a  question  of  law,  but  of  fact,  to  he  sub- 
mitted to  and  passed  upon  by  a  jury.    Ilnd, 

43;  The  taking  of  the  note  of  an  agent,  at  an 
extended  credit,  for  goods  farnishra  for  the 
benefit  of  the  prioeipal,  does  not  disohuge  the 
principal,  unless  it  is  alBlrmatiYely  shown,  on 
liis  part,  that  on  the  supposition  that  the  debt 
was  paid,  or  the  personal  responsibility  of  the 
agent  accepted  for  it,  he  dealt  differently  with 
the  agent  than  he  would  hare  done,  had  the  note 
not  been  taken  and  the  extended  credit  given. 
Baihbone  t.  TWAer,  15  Wend.  498. 

44.  It  is  a  general  principle,  that  if  one  per- 
son pay  money  to  another,  under  a  mistake  of 
fact,  without  any  legti  obligation  to  do  so,  and 
without  the  means  of  ascertaining  the  truth ; 
or  if  he  be  induced  to  p^  it  under  false  repre- 
sentations, he  may  recover  back  ihe  money  mus 
paid,  in  an  action  of  aatumptii  (  as  where  the 
defendants,  merchants  in  England,  and  the 
correspondents  of  the  plaintiffs,  roerchsnts  in 
America,  received  orders  from  the  latter  io  pur- 
chase a  quantity  of  goods,  on  their  account,  and 
pay  for  thdm  by  drawing  bills  on  S.  Williama, 
(a  banker  In  London,  with  whom  the  plaintiffs 
had  placed  funds  for  that  purpose,^  at  sixty 
and  ninety  days'  date.  The  defendants  pur- 
chased the  goods,  and  drew  upon  Williams  for 
the  amount ;  but  made  <m«  of  the  bills  for  £500, 
payable  at /our  monih*  Williams  failed  before 
thts  ^ill  came  to  maturity,  having  considerable 
funds  In  his  hands  belonging  to  the  plaintiffs. 
W.  H.  ft.,  an  agent  of  die  phiintiff's  in  Eng- 
land, not  knowing  that  the  bfll  was  drawn  at 
four  months  contrary  to  orders,  but  believing 
Chat  the  plaintiffs  were  bound  to  provide  for  it, 
defendants  having  threatened  to  atsaoh  the 


goods  and  funds  of  the  plaiBti&  in  Stogtind,  if 
It  were  not  paid,)  took  up  the  bill  wiuiest  tke 
knowledge,  otdets,  or  consent  of  ^plaistifsi 
The  plaintiffs,  as  soon  ss  the  fticts  of  Ae  cste 
cune  to  their  knowledge,  protestsd  sfsnisi  ^ 
conduct  of  ths  defendants,  and  sfterwuii 
brought  an  action  of  Amumoui^  to  roeover  back 
the  amount  of  the  ball.  mH  that  they  wen 
entitled  to  recover.  Fitter  v.  Bmrett,  %  HaH, 
859. 

.45.  The  plaintiff,  with  one  M*D.,  eslerri 
into  an  agreement,  under  seal,  #ith  the  New 
York  Hydraulic  Manafactuiing  and  Bridfi 
Companj,  (a  private  association  under  tint 
ftame,)  to  constract  iwo  hnlkheads,  eosiMclri 
with  a  canal,  which  the  company  was  abostis 
make.  This  agreement  was  executed  by  tin 
defendant,  Campbell,  Of  wetideni  of  Uiat  enn- 
pany,  and  by  KhitelaBaer,  at  htttwtrf  nA 
vfas  declared  to  have  been  entered  into  **  agree* 
ably  to  their  articles  of  aBSociation.^  h  s^ 
iiiitm  to  the  Work  which  was  done  under  iha 
contract,  the  plaintiff,  by  the  direction  of  C«Df- 
bell  and  Rhinelander,  performed  oAer  UbmwH 
exeaoaUng  the  canals  for  which  he  bnm^  m 
aeUon  xf  attumpiit  tigahmi  ail  ihe  amdeta. 
The  company  was  formed  under  eertaiB  aitielei 
of  association,  which  provided  that  personi 
having  dealings  with  the  company  shoold  »( 
hnve  reconrse  for  th^ir  debts  against  tbeaefn* 
rate  property  of  its  members,  but  sbdoM  be 
oonsidered  as  giving  credit  to  their  joM/wif 
eolefyt  and  that  ^e  trustees  or  ageate  of  the 
coinpany  shoold  have  no  authority  to  bind  it  by 
any  contract,  unless  it  contained  a  restrietioBie 
the  effect  aforesaid.  SuUhmn  v;  Osnpfefl  <<  d, 
S  HaU,  971. 

46.  The  defendants  insisted,  that  the  reff 
enoe  in  the  agreement  to  the  articles  of  essociip 
tion  was  suffid^nt  to  charge  the  plaintiff  with 
notice  of  their  articles,  and  that  he  ceold  oot, 
under  any  circumstances,  recover  ajudgmart 
against  the  defendants  joitii/y,  as  thev  were  not 
partners,  and  as  Campbell  and  RhinaaBderbad 
no  power  to  bind  them.    Jbid. 

47,  JETdtf,  that  the  plaintiff,  havhigperforned 

labour  for  the  benefit  of  the  nssociatct,  migbi 
maintain  an  action  upon  a  fuatihm  men^ 
either  tfgainst  the'agents,  as  having  made  tho* 
selves  personaHj  Kabley  or  aj^ainst  th^  '^^ 
viduals  composing  the  association;  and  tlw 
plainUff  had  Judgment  against  all  ihe  defeni- 
ants.    Ibid, 

II.  Bighte  rf  agenie  in  regard  to  iheir  frioF 

eipeLk* 
■  48.  Where  merchants  in  ^is  c^ntry  garet 
written  engagement  to  their  agents  at  the  Havaat 
to  save  them  harmless  firom  all  costsf  damage 
and  expenses  which  might  arise  in  cbiise({Qe»|« 
of  any  law  suit  whioh  then  was  or  w'?^!  J* 
brought  against  them  for  the  recovery  of  neigw 
or  average  on  the  cargo  of  a  certain  abip; »' 
woe  held^  that  the  agentcwere  entilled  to  lew* 
ver  for  moneys  which  they  kere  obliged  tow 
in  consequence  of  legal  proceedings  on  an  awan 
made  previous  to  obtaining  the  written  engafJJ 
ment,  the  nward  being  made  In  FebrnaiTi  ^J 
the  euffAgement  in  Augusti  1615*  ffH  Yt  r^ 
ard,  5  YVeod,  375. 
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49.  Where  a  faetor  was  sued  for  the  bieaeh 
of  warrantj  as  to  the  qnaliMr  of  cotton  sold  by 
him,  and  his  ]>rincipal8,  after  issue  joined  in 
such  saitf  on  his  refusal  to  pay  oTer  to  them  a 
balanee  of  the  proceeds  of  sach  sale  untU  in- 
demnified against  the  costs  and  damages  to 
which  he  miffht  be  sahjected  in  consequence  of 
Bach  suit,  addressed  a  note  in  writing  to  third 
persons,  in  which,  afUr  stating  the  existence  of 
the  suit  that  the  sale  was  made  on  their  account, 
that  they  were  of  course  liable  for  any  damages 
that  might  be  reeorered,  and  were  desirous  of 
providing  a  full  indemnity  to  their  factor,  Uley 
aathorisM  and  requested  the. persons  to  whom 
the  note  was  addressed  to  pay  to  Uieir  factor  all 
Boeh  sums  of  money  as  he  might  be  required  to 
pay,  as  well  for  any  damages  that  should  hap- 
pen to  be  recoTcred  against  him  in  ^e  suit,  or 
otherwise,  in  relation  to  the  sale  of  the  cotton, 
aa  also  all  costs  and  charges  to  which  he  might 
necessarily  be  put  ia  that  behalf,  the  ad?anees 
to  be  made  from  time  to  time  as  oooasion  might 
require,  or  otherwise  at  the  election  of  the  &c- 
ior,  charging  such  ad  ranees  to  the  account  of 
the  principals,  and  the  persons  to  whom  Uie  note 
was  addressed,  endorsed  thereon^  and  signed  an 
engagement  in  this  form,  ^*  We  will  promptly 
comply  with  the  re<)uest  of  Messrs.  L.  M.  and 
Sons,  as  conuined  in  the  within  order,**  which 
was  delivered  to  and  accepted  by  the  factor,  and 
upon  the  receipt  of  which  he  paid  over  the  ba- 
lance due  to  his  principals ;  it  wa»  held^  that  the 
promise  of  such  third  persons  was  valid  within 
the  statute  qf  frauds ;  that  the  implied  agree- 
ment on  the  part  of  the  factor  to  continue  the 
defence  of  the  suit,  and  make  the  necessary  ad- 
Tances  in  the  progress  of  the  same,  was  a  good 
.and  sufficient  consideration  to  render  the  pro- 
mise of  such  third  persons  binding;  and  that 
ihe  consideration  being  necessarily  to  be  im- 
plied from  the  terms  of  the  instrument^  must.be 
considered  as  in  writing  within  the  meaning  of 
the  statute.  Hogeh  v.  &neeland,.lO  Wend.  I^8« 

HI.  Liability  tf  agents  g  (9)  Conduct  ff  an  agent^ 
hdw  regarded  and  hu  general  liabiHty. 

50.  Sembk^  that  an  attorney  appointed  .und«r 
a  power  of  siibstitution  is  the  attorney  of  the 
principal ;  and  the  original  attorney  is  not  liable 
for  his  acts,  pr  on  his  receipt  of  money.  JFWer 
T.  Prettim,  8  Caw.  198. 

51.  But  if  the  original  attorney  give  instrue- 
tions  to  his  substitute  different  Trom  those 
given  the  former  by  the  principal,  in  following 
which  a  loss  accrues,  the  original  attorney 
■thereby  makea.  the  substitute  his  own  agent, 
fuottdhoe^  and  is  solely  apcountable.    Ibi£ 

53.  E.  g,^  P.  {[are  a  letter  of  attorney  to  F.  to 
procure  aod  remit  money,  with  power  of  sub- 
atttotion ;  P.-directingthe  money  to  be  remitted 
by  draftr  F.  made  a  substitute,  and  directed  a 
remittance  by  mail  in  money,  which  was  ac- 
cordingly sent  by  letter,  and  lost ;  heid^  that  the 
eobstitute  was  F.^s  agent,  quoad  Aoe,  not  the 
agent  of  the  principal ;  and  tnat  the  receipt  and 
remittance  of  the  money  by  the  substitute,  in 
this  manner,  was  eouivaJent  to  a  receipt  hj  the 
original  attorney,  who  was  liable  to  his  princi- 
pal as  for  money  had  and  received  to  hia  use. 
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53.  Where  one  is  entitled  to  money  in  right, 
e.  g,  in  right  of  his  wife  or  his  wara,^nd  an- 
other receives  it  for  him  under  his  authority,  he 
may  sue  his  agent,  and  recover  the  money  in 
his  own  name,  without  notice  of  the  character 
in  which  he  originally  claimed  it.    Ibid, 

54.  If  a  servant  or  agent  commits  a  trespass 
i^orantly,  upon  an  express  promise  of  inaera- 
nity,  the  promise  may  be  enforced ;  but  if  the 
wrong-doer  knows  the  act  to  be  unlawful,  he 
can  never  enforce  the  promise.  Piermm  v* 
Thomjmn^  1  Edw.  313. 

55.  Whether  a  party  shall  be  considered  as 
acting  in  his  own  right  or  as  tiie  agent  of  an- 
other, depends  not  upon  the  fact  thai  he  contract- 
ed in  his  own  name  without  disclosing  his 
agency,  but  upon  the  facts  and  circumstances  of 
the  case.    OAUne  v.  Butts^  10  Wend.  399.. 

(b)  Liability  tf  an  agent  to  his  principal^  and 
when  that  liability  ts  dixhargea  Jby  the  assent 
or  aequieseenee  rf  his  principal, 

56.  To  exonerate  a  deputy  from  responsibility, 
the  directions  must  be  so  definite  and  specific  as 
to  debar  him  from  the  exercise  of  all  uiscretion 
in  the  matter.     Tattle  v.  Cook^  16  Wend.  374. 

(c)  Liability  to  a  third  person^  either  on  his  spe» 
dal  undertakings  or  where  he  'exceeds  his  ou- 
thority^  or  where  he  has  received  money  to  which 
his  principal  was  not  eniithd, 

57.  Where  money  is  paid  to  an  agent  to  be 
paid  over  to  his  princinal,  which  is  accordinglj^ 
paid  over  without  .notice  not  to  do  so,  no  suit 
will  lie  against  the  agent  to  recover  it  back ; 
but  the  money  must  be  paid  with  the  intent  to 
pass  it  to  the  credit  of  the  principal.  Frye  v. 
Lockwood^  4  Cow.  454. 

58.  Arid  the  rule  dees  not  extend  to  an  agent 
who  obtains  money  illegally  by  compulsion  or 
extortion ;  and  especially  wnere  a  suit  brought 
to  recover  it  of  the  agent  is  defended  at  the 
risk  and  expense  of  the  principal.    Ibid* 

59.  Thus  where  a  deputy  marshal  of  the 
United  States,  upon  a  warrant,  demanded  money, 
as  due  (or  a  fine  imposed  by  a  pretended  Court 
Martial  of  the  United  States,  whose  proceed- 
ings were  eoram^  non  Judice  and  void,  which 
money  was  paid  on  demand,  paid  over  to  the 
marshal  without  notice  not  to  do  it,  and  a  suit 
was  brought  agjunst  the  deputy  to  recover  it 
back,  and  the  suit  was  defenaed  by  the  marshal 
or  secretary  |it  war ;  held^  that  the  action  lay 
against  the  deputy.    Ibid, 

60.  Such  a  payxpent  is  not  voluntary  within 
the  meaning  or  the  rule,  that  a  voluntary  pay- 
ment of  moaef  will  not  constitute  a  grouna  of 
action*    Ibid. 

61.  Where  one  enters  into  a  covenant,  though 
he  describe  himself  as  agent  of  another,  and 
covenant  as  such  agent,  but  sign  and  seal  in  his 
own  name,  he  is  liable  personally.  Stone  v« 
fFood^  7  Cow.  453. 

63.  When  an  attorney  or  agent  contracts  for 
his  principal,  he  must  do  it  in  the  name  of  the 
principal,  or  the  latter  is  not  bound.    Ibid. 

63.  Where  one  reeelved  rent  belonj^ng  to 
three  infants^  tenants  in  common,  lawfully,  as 
agent  for  the  guardian  of  two,,  but  without  au- 
thority as  to  the  other;  heldf  that  the  only 
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vemedy  for  the  other  against  him  w«t  by  action 
of  aecount  or  bill  in  equity.  Sherman  ▼.  Bal' 
Aw,  6  Cow.  304. 

64.  Where  an  attorney  receired  a  large  anm 
of  money  for  his  client^  (who  was  not  entitled 
to  it,)  and  disposed  of  the  wJiole  sum  according 
to  her  instructions,  reserving  a  portion  of  it  for 
his  costs  and  fees,  and  finally  settled  his  ao- 
eounts  with  her  hj  taking  her  receipt  in  full ; 
4i  wot  heU  that  the  portion  ao  resenred  ceuld 
not  be  recoTored  fiom  the  attorney  by  those  who , 
mispaid  it.  Mowatt  ei  aL  y.  M^OeUan^  I  Wend. 
173. 

65.  If  money  be  mispaid  to  an  agent  ex- 
pressW  for  the  use  of  his  principal,  and  the 
agent  has  paid  it  over,  he  is  not  liableln  an  ac- 
tion by  the  person  who  mispaid  it.    Ihid. 

66.  A  contiaot  made  hy  an  agent  in  the  name 
of  his  principals,  he  having  authority  to  do  the 
act,  is  not  binding  on  him  individually.  DuboU 
T.  Delawart  ana  Hudton  Canal  Company ^  .  4 
Wend.  285. 

67.  Where  the  aftni  of  an  insolvent  trans- 
portation company  induced  a  creditor  of  the 
company  to  part  with  the  possession  of  property 
upon  which  he  would  have  had  a  Hen  for  his 
debt  had  it  remained  with  him,  on  the  promise 
to  place  other  property  in  his  possession,  with 
the  right  to  retain  the  same  until  his  debt  was 
paid ;  it  wom  Mden^  in  an  action  against  him 
for  the  nonperformance  of  such  promise,  that 
the  qoeation  was  properly  enhmitted-to  tlie  iury 
to  determine  whether  his  promise  was  indivi- 
dual and  personal,  or  wlieUier  it  was  made  as 
the  sffent  of  the  company ;  and  tlie  jury  having 
found  that  it  was  a  personal  contract,  the  Court 
refused  to  set  aside  the  verdict*  Cktnmn^^m 
▼.  SouUm^  7  Wend.  106. 

68.  An  ageni  renders  himself  peraonaUy  re- 
sponsible whero  he  makes  a  contract  upon  -terms 
which  he  knows  he  has  no  authority  to  agree 
to,  although  the  contnMst  be  made  in  the  line  of 

his  business  as  agent."  Much  t.  Smithy  7  Wend« 
316.  ^  .  ^ 

69.  If  aa  agent  in.  making  a  eontract  exceeds 
his  authority,  the  person  with  whom  be  contracts 
nay  hold  him  personally  responsible  for  the 
whcrfe  amount  due  on  the  oontiaet,  although  the 
agent  may  have  the  riffht  to  claim  of  his  princi- 
pal remuneration,  to  the  extent  of  the  price  he 
was  authoriied  to  giye.    Ibid. 

IT.  AgtnU  of  govemmtfUj  .when  peraanally 

kabk. 

70.  Public  agents  striking  a  balance  and  pro- 
mising to  pay  in  writing,  adding  their  charactor 
of  agent,  aro  hox  personally  liable.  jF\a  y. 
LraJu^  8  Cow.  191. 

71.  B.  g.,  commissioners  aroointed  under  the 
statute  (sess.  85,  ch.  75,  sec.  9^  10.)  to  superin- 
tend buudin^  the  Court-house  in  Turn  county. 
Otherwise,. If  .Uiey  haye  public  fonos  In  their 
hands.    Ibid,. 

73.  These  sre  m>t  persenally^  liable  on  the 
ground  that  they  haye  made  paymente  t>n  oon- 
tracte  entered  into  subsequent  to  Uie  oiie  on 
which  the  action  is  brought,  thus  exhausting 
their  fnnda.    Ibid* 

73.  They  haye  a  discretion  in  applying  the 
public  fuoidsy  which  is  not  contMlied  by  the 


Older  of  time  in  which  they  have  made  their  coo- 
trecte.    Ibid, 

74.  A  superintendent  of  the  Erie  canal  is  not 
personally  responsible  for  work  done  or  mat^ 
rials  found,  at  his  request,  for  the  repair  of  Uw 
canal,  or  works  connected  therevith,  nnleM 
thero  is  evidence  to  show  that  he  intended  to 
bind  himself  permmaliy,  (kbwm  v.  &rr,  18 
Wend.  179. 

V.  Mercantih  agents^  faxlon^  and  eondgmut 
(a)  jSuthoriiy  tfafaetor* 

75.  A  finctor  need  not  obey  instructioos  to  !»• 
mit  unless  good  bills  can  be  obtained.  Lettruk 
V.  Jletcs,  1  Cow.  645. 

76.  When  a  factor's  powers  are  limited  and 
specific  he  must,  in  general,  pursue  them  lii» 
rally.    lUd. 

77.  And  where  a  factcMT  at  Savannah  was  di- 
rected by  his  principal  at  New  York  to  irait 
bills  at  short  sight  on  some  good  house  u  New 
York ;  heldt  that  he  was  bcwiind  at  his  peiil  to 
see  that  the  drawee  was  in  good  credit.    Ihid, 

78.  The  nature  and  effectvof  a  coouaissioii 
dd  credere  considered.    Ibid, 

79.  it  is  where  a  factor,  for  a  piemimD  be* 
yond  the  usual  cpmmissten  for  the  ssle,  beeomei 
bonnd  to  pay  the  price  at  all  evenu.    IhU, 

80.  The  factor  may  be  debited  By  the  vesdor 
as  the  vendee  of  the  goods..    Ibid. 

'  81.  As  between  the  factor  snd  the  actoal  f» 
dee,  the  former  is  considered  the  sole  ovoer  of 
the  godds.    Ibid. 

83.  Bi^hte  of  set-oflTbetween  these  two  coi- 
sidered.    Ibid, 

'  83.  The  original  vendor  may,  before  pajroeot, 
remit  to  the  actual  vendee'  as  the.  colUtenl  w* 
cttrity  of  the  factor,  and  may  stop  the  payooit 
to  the. latter.    Ibid. 

84*  Where  *  a  factor  sold  the  goods  of  fail 
principal,. and  took  a  bond  to  himself  for  the 
amount,  including  a  debt  of  hispwn;  AeA2,by 
the  Cnited  States  Circuit  Court,  that  bo  vM 
liable  to  his  principal  as  for  money  bad  and  le- 
ceived.  Jaekaon  v.  Baker^  6  Cow.  183,  note  (o). 

85.  When  principals  have  ackDowIedgnl 
their  liability  for  damages  that  might  be  leco- 
vered  sgaiast  their  ^tor,  sfter  possessing  (bo 
meaiis  Sf  ascertaining  the  grounds  upon  wfaicb 
damages  wero  claimed- from  him,  the  partui 
who,  at  the  rjBquest  of  the  principal,  had  unde^ 
taken  to  pay  such  damages  aro  precluded  io  t 
suit  on  their  promise  from  proving  that  the  fa^ 
tor  acted  witnout  authority,  and  coatraxy  to  ia- 
struotjons ;  although  the  asle  made  by  the&eior 
had  4>een  ahown  to  have  been  .coatiaiy  to  t«- 
structiohs,  the  acknowledgment  of  liabilitT  bj 
the  principals,  and  their  procuretnent  of  ain  indnt- 
nity,  under  Ihe'cireumstanees  of  the  esse,  wndd 
hav6  been  a  ratification  of  such  sale,  Bogtn  r. 
Itneeland^  ID  Wend.  918. 

86.  It  is -a  genetal  principle,  applicable  to  all 
instmiiiente  or  sffreements,  that  whalsTer  mij 
be  fsirly  implied  mm*  the  terms  or  laogttagew 
an  instrument  is,  In  indgment  of  law,cootaioid 
in  it.    Ibid. 

87.  Where  thero  ara  two  instnunsnts,  om 
lull  and  explicit  te  to'' the  intent  and  vetanf 
of  the  parties,  and  the  Htber  general,  but  i«ff^ 
to  and  adopting  the  stipulations  ooatabed  la  tbe 
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Ibnnei,  in  laying  a  constraction  to  the  agnement 
of  the  parues,  both  inslrumenta  will  oe  coast- 
dered  aa  forming  one  agreement.    Ibid, 

88.  The  memorandum  of  .a  contract  of  aale 
b  J  an  anctioneer  must  be  made  in  a  Bole-book  at 
the  time  and  piaee  of  aale,  or  the  isontract  cannot 
be  enforce!^*  But  aa  entry  in  the  aale-book  of 
the  name  of  an  agent,  iactort  consignee,  or  of 
any  person  haTing  legal  authority  to  sell,  is  a 
eoraplianoe  with  ike  requirement  of  the  statute 
that  ^  the  name  of  the  person  on  whose  account 
the  sale  is  made''  shall  be  entered*  Bicki  el  al. 
tVhitmore^  19  Wend.  548. 

89.  An  action  upon  such  a  contract  may  be 
maintained  by  the  owners  of  the  property,  al- 
thongh  their  names  be  not  mentioned  in  the 
entry  of  the  memorandum  of  the  contract.  Ibid, 

^,  A  commission  merchant  is,  to  all  intents, 
the  ownerof  the  goods  in  his  possession,  as  to 
•11  the  world  except  bis  priocipal,  and  has  a 
right  to  insure  them  to  their  full  value  in  his 
own  name.  /20 /bnett  ▼.  TAe  i*t#Ao» /iwiinifiee 
Company^  I  Hall,  84. 

(b)  Laahility  if  a  factor, 

01.  A  factor  under  a  general  power  will  not 
be  responsible,  for  losses,  if  he  appeaf  to  have 
acted  to  the  best  of  his  ability,  without  breach 
of  orders,  gross  negligence,  or  fraud.  Leoeriek 
▼.  Aletfff,  1  Cow.  645. 

93.  If  there  be  a  loss  by  his  giving  credit  on 
a  sale  or  making  remittance,  &c.,  he  is  respon- 
sible, unless  it  appear  that  be  used  ordinary 
dilioeace  to  ascertain  the^  discredit  or  insolvency 
of  the  party  whose  failure  occasioned  the  loss. 
Ibid. 

93.  When  directed  to  remit,  however,  he  need 
not  in  general  inquire  into  the  credit  of  the 
drawto.    Ibid, 

94.  But  if  circumstances  of  suspicion  appear 
against  the  drawers,  sufficient  to  put  a  man  of 
ordinary  prudence  on  his  guard,  he  will  be  ao- 
eountable..    Ibid, 

95.  If  the  bill  be  drawn  by  a  partnership,  he 
must  show  the  good  credit  of  all  the  members 
of  the  firm.    lUd, 

96.  A. factor  not  liable  to  pay  till  the  purchase 
monej  becomes  due  to  him ;  but  when  due,  the 
principal  may  call  on  him  without  first  looking 
to  the  ael|iBl  vendee ;  so  that  his  engagement  is 
a  guarantee  of  the  aale.    Ibid, 

97.  The  only  difference  between  aa  ordinary 
£»etor  and  a  fector  under  a  commission  del  ere- 
dere,  arises  from  this  guarantee.    Ibid, 

98.  But  this  gniaranteeof  the  sale  or  commis- 
sion del  credere  does  not  implj  a  guarantee  of 
the  remittance:  this  obliffation  would  apply 
only  to  a  real  purchaser.    Ibid, 

99.  Whereas  the  factor,  under  the  commis- 
sion, still  retuns  his  character  of  ordinary  fac- 
tor as  to  the  remittance.    Ibid, 

'  100.  A  guarantee  of  the  remittance  depends 
on  the  principle  tlmt  a  bill  or  note  dtes  not  dis- 
eham  a  precedent  debt,  unless  it  prove  good. 

101.  Letters  of  instruction  from  a  merchant 
to  his  consigrnee  and  factor,  not  expressly  men- 
tioains  a  price  below  which  gooas  consigned 
for  sale  shall  not  be  sold,  but  merely  eommoni- 
sataog  a  belief  that  the  excellent  quality  of  the 


goods  will  command  a  certain  price,  and  ez« 
pressing  it  as  the  sum  confidently  expected  to 
be  realised  on  a  sale,  will  not  be  construed  as 
fixing  the  minimum  price  at  which  the  goods 
shall  be  sold ;  and  a  aale  for  a  less  sum  by  the 
factor,  in  good  faith  and  without  negligence, 
will  not  be  deemed  a  breach  of  instrucuons,  nor 
render  the  factor  liable  in  damages.  Fianna  v. 
Barclay^  3  Cow.  981. 

109.  Though  a  factor  disregard  his  instru^ 
tions,  the  pnneipal,.  aft^r  advice  of  this  fact, 
ought  to  dissent,  and  give  notice  Qf  his  dissent 
in  a  reasonable  time;  otherwise  his  assent  to 
his  factor'a  acts  %ill  be  presumed.    Ibid, 

103.  The  payment  of  a  balance  of  account  by 
a  factor,  or  commission  merchant,  to  his  prin- 
cipal, after  the  aales  made,  and  for  the  puxpose 
or  closing  the  accounts  between  the  parties,  is 
an  assumption  of  the  oiitstanding  debts;  and 
consequently  the  principal  is  no  longer  account- 
able, or  bound  to  refund  advances,  though  tho 
debtors  finally  fail  to  pay  for  goods  sold  on 
commission,  the  proceeos  of  which  were  looked 
to  for  reimbursement*  Oakley  v.  Creruhaw^  4 
Cow.  260. 

104.  Where  a  commission  merchant  sold 
goods  on  a  credit,  and  then  settled  with  his 
principal,  giving  him  a  note  for  the  balance, 
which  he  stated  was  to  accommodate  him ;  and 
for  that  reason  he  made  it  payable  a  few  days 
after  the  note  of  the  vendee  fell  due ;  beld^  that 
this  was  not  an.  assumption  of  the  vendee's 
debt ;  but  that,  to  throw  this  upon  the  commis- 
sion merchant,  a  clear  intention  to  assume  it 
should  have  been  shown.  Mobert$on  v.  Living' 
$U)ny  5  Cow.  473. 

106.  The  sale  of  several  parcels  of  goods  by 
a  factor,  belonging  to  several  of  his  principam 
respectively,  on  a  credit  to  one  person,  and 
taking  one  note  from  the  vendee  toit  the  whole, 

{payable  to  himself,  will  not,  per  «e,  render  him 
iable  to  his  principals.    CwHa  v.  WiddifieU 
6  Cow.  181. 

106.  The  note  does  not  extinguish  the  de- 
mand for  goods  sold,  but  leaves  each  principal 
to  his  usual  remedy.    Ibid, 

107.  Nor  will  the  factor's  giving  up  the  note, 
and  taking  others  payable  earlier,  or  at  the  same 
time  with  the  first,  render  him  liable,  provided 
he  atill  retain  the  name  of  the  vendee  either  as 
maker  or  endorser.    Ibid, 

108.  If  a  factot,  who  purchases  goods  for  his 
principal,  violates  the  instructions  of  the  latter, 
the  goods  purchased  become  the  factor's ;  and 
if  destroyed  by  fire  before  they  reach  the  hands 
of  the  principal,  the  loss  will  fall  upon  the  fiic- 
tor.  WiiUamM  eiaLv,  Uttl^kld,  18  Wend.  369. 

109.  Whether  a  factor  has  or  has  not  a  lien 
upon  goods  purchased  bv  him  for  his  prinoipid, 
until  reimbursed  his  advances  or  secured  his 
responsibUtties ;  and  whether,  where  the  factor 
in  such  esse  asserts  his  right  of  lien,  and  the 
ffoods  are  consumed  by  fire  before  coming  to 
Uie  actual  possession  xi  the  principal,  the  loss 
falls  upon  the  principal  or  the  factor  1  Quiere, 
Ibid. 

110.  Though  a  sale  by  a  fkctor  may  have 
been  oontrary  to  his  instructions,  the  scknow* 
lodgment  of*^  liability,  for  a  warranty  on  soch 
sale,  by  the  principal,  and  his  procvisment  of 
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tD  indemnitj  for  his  factor  from  tho  cobm* 
qaences  of  suefa  warranty,  would  be  a  ralifica* 
tioa  of  the  aale,  and  the  suretf  in  the  agreetnent 
to  indemnity  cannot  diaputo  the  validity  of  each 
sale.    Bogen  ddU^.  kneeiandj  13  Wend.  1 14. 

(e)  Liability  a^  the  principal  ioku  factor, 

111.  A  factpr  advancing  money*  and  having 
gooda  in  hia  handa,  ia  not  confined  in  hia  re- 
medv  for  hia  advances  to  &e  mere  litnd  ^epty^ 
aited,  but  gives  a  joint  credit  to  the  fund  and 
the  peraon  of  hia  principal.  Yet,  from  the  na- 
ture of  the  contract,  veaort  must  first  be  had  to 
the  fund,  if  it  can  be  made  available.  CorKec 
V.  WiM^ld,  6  Cow.  181. 

(d)  Hire  or  commiuion  qfafacior, 

lis.  K  forwarding  merckani  is  entitled  to 
charge  interett  on  hii  account,  where  his  eus* 
tomer  knowa  that  such  is  his  ordinary  usage. 
Much  V.  Snriih,  7  Wend.  315. 


PRINCIPAL  AND  SURETY.    " 

I.  lAabiUty  cf  a  tureiy !  (a)  Cfcurdiee^andthe 
exteni  of  thdr  HabilUy ;  (b)  What  will 
dieeharge  their  liability, 
n.  When  a  surety  may  call  on  hit  principal  or 
eo-owreiy,  . 

L  Liability  of  a  surety  f  (a^  Of  tureHetf  and  the 
extent  cf  their  liaSiHly. 

1.  A  surety  is  not  liable  beyond  the  pen^ty 
of  his  bond.     Clark  v.  J9imA,  3  Cow.  151. 

2.  The  rule  seems  to  be  the  same  ap  to  the 
principal.    Ibid, 

3.  A  surety  is  not  liable  beyond  the  penalty 
of  his  bond.    Fairlie  v.  Lawoon,  5  Cow.  434. 

4.  A  promise  to  indemnify  against  a  trespass 
is  valid,  unless  the  promisor  show  that  the  pro- 
misee knew  the  set  to  be  a  trespass  and  illegal. 
Stone  V.  Hooker^  9  Cow.  164* 

5.  A  promise  to  indemnify  one  against  a  tres- 
pass includes  an  authority  to  the  promisee  to 
employ  and  indemnifv  agenta;  and  if  he  is 
compelled  to  pay  such  agent's  damages  reco- 
vered against  Uiem  for  the  trespass,  he  may  re- 
cover over  against  his  promisor,  the  same  as 
for  damage^  paid  bv  the  promisee  directly  to 
the  person  trespassed  upon.    Ibid, 

6.  When  such  sgents  were  severally  sued  by 
the  person  trespassed  upon,  the  original  pro* 
misor  having  notice,  one  of  them  after  trial  and 
recovery  against  another  gave  a  cognovit  in  his 
own  suit,  and  paid,  and  his  promisor  paid  him ; 
heU  the  agent  appearing  to  have  acted  in  good 
faith,  ikat  the  original  promisee  might  recover 
the  amount  of  what  he  thus  paid.    ibid. 

7.  One  promises  to  indemnify  another  against 
a  trespass.  On  suit  for  the  tresoass,  the  latter 
giyes  a  eofi^nooU,  The  burden  liea  with  him 
to  prove  his  cognovit  was  not  for  too  much. 
So  if  the  agent,  of  the  latter  give  a  cognomi  for 
a  sum  which  his  principal  pays.    Ibia, 

8.  It  is  no  answer  for  the  s«creties  in  an  ac- 
tion on  a  bond  hy^  a  deputy  sheriff,  giv^n  to  the 
sheriff  for  the  futhfui  perfonnance  of  the  duty 

'  the  deputy,  ^.  that  before  the  alleged  de- 


fault of  the  deputy,  he  had  become  h 
in  ooaseauence  of  which  the  sureties  reqaeited 
the  sherin  to  remove  him  from  his  office.  Jn- 
drm  V.  J^allcj  9  Cow.  693. 

9.  It  is  no  defence  for  sureties  in  aa  actiim 
on  their  bond  of  indemnity,  that  the  obligee  Def- 
lected to  defend  the  auit  against  htm,  by  which 
he  was  damnified  within  the  terms  of  the  hoed. 
Ibid. 

.  10  Thus,  where  a  depaty  sheriff  eolketfld 
monev  on  a  it /a.  and  negleeted  to  pay  it  over; 
and  the  sheriff,  being  attached  for  not  retaraing 
the  writ,  paid  the  money  voluntarily,  withoet 
ddending  the  attachment  suit;  yet  hdd^  that 
the  snreUes  in  the  bond  of  ipdemni^  «veo  by 
the  depii^  to  the  sheriff  were  liible.    Ihid. 

11.  A  gnaiantee  was  endorsed  on  a  proois- 
aory  note,  in  theae  words,  ^  I  guaraatj  the 
collection  of  thia  note  to  6.  Z.*'  MvmkeH 
that  the  guarantor  wi^a  not  liable,  until  after  the 
holder  has  endeavoured  to  collect  th^  moaeT 
from  the  makera,  Oun^ifimv.  JPNair^  1  Wend. 
457. 

19.  Where  there  are  several  sureties  to  a 
note,  though  one  haa  signed  subsequently  to  the 
others,  Ihey  must  all  be  constdeied  co-soreiieSf 
unless  a'  state  of  facta  be  ahown  to  the  Coart 
from  whidi  it  shall  appear  positively  or  by  legal 
intendment  that  the  other  sureiiea  intended,  as 
to  the  subaequent  atgner,  to  stand  in  the  eba> 
raoter  of  principala.  Warner  \,  Frice  doLi 
Wend.  397. 

13.  The  admission  by  one  of  the  origioal 
sureties,  that  the  subsequent  signer  beeame 
suretv  for  all  the  makers  of  the  notevwiUnot 
bind  bis  co-euretieS,  no  partnership  beiog  ehowa 
to  exist  between  them.    Ibid, 

14.  Where  A.  signed  a  note  for  die  benefit 
of  B.  after  auch  note  had  been  aigned  by  B.  C. 
D.,  and  when  it  fell  due,  A*  was  oompelled  to 
pay  it;  i^  wob  held^  that  an  action  bnwgiit by 
A.  against  the  three  others  to  recover  the  money 
thus  paid  could  not  b^  maintained,  aad  that 
C.  D^.  were  oo-snretieswith  A.,  and  were  liable 
only  for  ^eir  aiiquoi  proportion  of  the  noiiey 
paid,  to  be  recoyered  in  m  separate  9cm 
a|niB8t  each.  Seaman  v.  Blanakard  et  oL  ^ 
Wend.  4^. 

16.  J^  oardy  cannot  ask  the  use  bf  the  eeco- 
rities  and  ramedies  of  the  creditor  to  eoforoe 
payment  against  the  prinotpBil,  wiihoot  tender- 
ing an  indemnity  against  all  costs  and  ex- 
penses ;  and  where  he  has  been  offered  by  tw 
principal  the  benefit  ^of  the  remedies  he  ]»»* 
sessea,  he  is  without  excuse.  Bearddey  r. 
Warner^  6  Wend.  114, 

16*  Where  an  agreement  between  two  ptf- 
sons,  perfect  in  all  reapecta  ss  betvreeji  them 
as  the  90le  contracting  partiec^  was  si  j^aed  by 
them,  and  a  third  person,  who  added  the  wont 
**  as  aecurity**  to  hia  name ;  and  in  the  agr^ 
ment  waa  contained  a  clause,  '«we  hiodottr- 
selves,''  dec.;  U  uku  heU  that  the  third  perajBi 
being  the  second  signer,  was  the  ssrsty  of  (be 
first  signer,  and  was  Jointlv  bound  with  him  (^ 
perform  the  stipulations  of  tiiOvCOBtiaeL  Ti»' 
mac  v«  Oumaer^  7  Wend.  43. 

17.  A  parol  sgieement  to  pay  tiie  debt  of  J 
third  person,  if  U  arises  out  of  soma  sew  aad 
original  oonsideratlon  of  benefit  or  haimbetvea 
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ttie  newly  contnetinff  parties,  is  not  a  ocmtract 
within  the  statute  of  rrauda.  Meeeh  v.  Sfniihj 
7  Wend.  315. 

18.  A  fulfilment  of  such  contract  may  be 
enforced  asainat  the  agent  in  an  action  of  as- 
mtmpnL    Ibid, 

19.  Where  it  was  agreed  that  A.  should  be- 
come the  surety  of  B.  in  the  purchase  of  a 
aloop^  to  be  the  property  of  A*t  and  under  his 
control,  until  B.  should  pay  the  pnrchase  mo- 
ney, when,  and  not  before,  it  should  become 
tbe  property  of  B.,  and  B.  took  a  bill  of  sale 
of  the  Tessel  in  his  own  naine,  and  took  pos- 
•ession  thereof,  and  subsequently  assigned  the 
bill  of  sale  to  A«,  retainin|r  possession  of'  the 
Tessel,  the  money  for  which  A.  had  become 
bound  remaining  unpaid  by  B.,  and  the  origrinal 
agreement  as  to  the-evdntual  ownership  continu- 
ing ;  ii  wa»  Acidf  that  the  continuance  of  the 
possession  of  the  vessel  by  B.,  afler  the  assign- 
anent,  was,  under  the  circumstances,  sufficiently 
explained,  and  that  the  case  was  taken  out  of 
the  rule  of  law,  that  possession  by  a  vendor  is 
orfma/acte  evidence  of  fraud.  BaUr.Tuttle^S 
Wend.  375. 

90.  Where  a  party  has  an  indemhity  against 
any  HabiKty  for  damages  and  expenses,  he  need 
not  wait  to  commence  his  suit  until  he  bas 
aetualjy  paid  such  damages ;  his  right  of  action 
18  complete  when  he  becomes  kgaUy  HtAk  for 
them.     Chace  v.  Hinman^  8  Wend.  453. 

31.  A  request  to  a  creditor  by  a  surety  to 
prosecute  his  principal,  who  at  the  time  is  able 
to  pay,  and  subsequently  becomes  insolvent, 
discharges  the  surety.  MaMiuier  Iran  Monu^ 
-faduting  Company  v.  Sweetings  10  Wend.  169* 

39.  The  neglect  of  the  creditor  after  snoh 
request  is  tantamount  to  an  agreement  not  to 
nae  the  surety,  and  the  defence  may  be  given 
in  evidence  under  the  general  issue.    iMd. 

93.  In  the  ease  of  a  guarantee,  a  suit  at  law 
against  4he  principal  debtor  is  not  necessary 
to  sustain  an  action  agaiost  the  guarantor,  un- 
less such  suit  is  required  by  the  very  terms  of 
tbe  contract,  or  necessarily  implied  from  the 
terms  used.  Morru  v.  Wadtworthy  11  Wend. 
100. 

94.  Ordinarily,  a  demand  of  payment  from 
the  person  who  in  the  first  instance  was  to  be 
looked  to,  ought  to  be  shown;  but  where 
such  person,  from  the  time  his  liability  occurred 
until  his  death,  was  wholly  insolvent,  such  de- 
mand need  not  be  made.    IbO* 

95.  In  an  action  upon  such  guarantee,  the 

Siuestion  of  due  dilisenee  in  tbe  atten^t  to  col- 
ect  the  money  of  the  principal  debtor,  being  a 
mixed  question  of  law  and  fact,  should  be  sub- 
mitted to  the  jury.  Baehu  v.  Shtpherd^  11 
Wend.  699. 

96.  **Due  course  of  law,**  when  applied  to 
tbe  prosecution  of  a  demand  in  a  Court  of  re- 
cord, means  no  more  than  a  timely  and  regular 
proceeding  to  judgment  and  execution,    fiid, 

97.  A  judgment  and  execution  are  prima 
facie  evidence  of  an  attempt  to  collect  the 
money  of  the  principal  debtor  by  due  course 
of  law ;  if  beyond  this  there  has  been  negli- 
gence or  omission  on  the  part  of  the  assignee, 
of  what  might  reasonably  be  required  to  eflbct 
th«  ooUeotioa  of  the  noney»  ana  a  loss  ensues, 


the  burden  of  proving  such  loss  is  cast  upon 
the  defendant.    Ilnd. 

98.  The.  omission  to  file  a  transcript  of  a 
justice's  judgment  will  not  discharge  the  gua- 
rantor, unless  the  defendant  had  real  estate 
upon  which  the  judgment,  when  recorded  in  the 
county  derk*s  ofiice,  would  be  a  lien.    Ibid, 

99.  The  undertaking  of  A.  that  be  will  gua- 
ranty and  become  security  for  any  amount  in 
silver,  not  exceeding  ^  certain  sum,  which  B. 
may  from  time  to  tmie,'  during  two  years,  put 
into  the  hands  of  C.  for  the  purpose  of  being 
manufactured  into  work,  and  that  if  C.  refuses, 
he  will  pay  any  deficiency,  is  a  good  and  valid 
a^eement  within  the  atatute  of  frauds,  the  con- 
sideration (the  deliverv  of  the  silver  to  C.  for 
the  purpose  expressed)  sufficiently  appearing 
on  the  .face  of  the  agreement.  Marqtumd  v. 
Hipper^  19  Wend.  590. 

30.  Where  a  party  guaranties  the  collection 
of  a  note,  and  the  maker,  before  it  falla  due,  re- 
moves from  the  state,  the  holder  is  not  bound 
to  pursue  tlie  maker,  but  may  resort  to  his 
action  on  the  warranty;  in  such  case,  how- 
ever, the  holder  must  show  Uiat  he  has  availed 
himself  of  the  remedies  afibrded  by  the  laws  of 
the  state  to  recover  the  money  of  the  maker, 
such  as  the  suing  out  of  an.  attachment,  under 
the  abaerU  debtor  act.  W^te  v.  Gow,  13  Wend. 
543. 

31.  Where  a  party  by  bond  guaranties  that 
a  third  person  shall  pay  a  certain  sum  of  money 
by  a  given  day,  as  secured  by  the  obHgation  of 
such  third  person,  the  guarantor,  in  an  action 
aeainst  bim,  is  not  at  liberty  to  show  that  the 
obligation  of  the  third  person  was  assigned  to 
the^  plaintiff  by  an  insurance  company  in  eon- 
iemplaiion  cf  intokfeney ;  none  but  erediton  and 
stodtholdete  of  such  institution  can  avail  them- 
selves of  the  statute  provided  for  such  cases. 
H^mn  V.  Eiekford^e  Exeeuior$^  15  Wend.  509. 

39.  Nor  can  a  defendant  in  such  case  show 
that  the  obligstion  of  tbe  third  person  is  invalid 
on  the  ground  of  usury.    Ibid* 

33.  Nor  can  he,  on  the  trial  of  the  cause,  re- 

auire  tbe  production  of  the  obligation  of  such 
lird  pereon.    Ibid, 

34.  The  plaintifi*  in  such  ease  must  assign 
the  nonpayment  of  the  money  as  a  breach  of 
the  condition  of  the  bond  sued  upon ;  but  he  is 
not  bound  to  give  evidence  of  the  extent  of  his 
damages ;  the  condition  of  the  bond  showing 
tbe. amount  he  is  entitled  to  recover,  the  jurv 
are  warranted  in  giving  the  whole  sum  claimed, 
provided  it  do  not  exceed  the  amount  specified 
m  the  condition.    Ibid. 

35.  Nor  is  it  incumbent  upon  the  plaintiiT  to- 
prove  a  demand  of  performance  upon  the  prin- 
cipal debtor,  and  notice  of  nonpayment  to  the 
guarantor,  where  tbe  eng^agement  of  the  latter 
IS  absolute  and  unconditional,  tiiat  the  former 
shall  pav  at  a  given  day.    Ibid, 

36.  If  the  engagement  be  such  as  to  require 
a  previous  demand  and  notice,  the  defendant 
cannot  on  the  trial  require  proof  of  the  niets, 
where  there  is  no  averment  in  the  declaration 
under  which  the  proof  can  properly  be  given ; 
the  remedy  is  by  motion  in  arrest,  or  by  writ  of 
error.    Ibid, 

37.  But  if  there  be  such  aveimenti  the  plain* 
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tiff  is  not  bound  to  prove  it,  where  the  defend- 
ant only  pleads  non  est  fadum  f  euch  plea  pats 
In  issue  only  the  execution  of  tlie  bond.    Ibid, 

38.  The  defendant  executed  the  following 
instrument  of  guarantee  in  faronr  of  the  plaintiff: 

•*New  Yorkj  Ikeember  5/^,  1637. 
**  Whereas,  Noah  &oTell,  of  the  eity  of  New 
York,  has  this  day  passed  to  John.  Wheel- 
wright, of  the  said  eity,  ins  three  promissory 
notes,  of  which  the  following  am  oorrect  co- 
pies ;"  (setting  forth  the  same ;)  '^  amounting 
together  to  $10,690  and  80  cents;  now  in  pur- 
suance of  the  understanding  and  agreement 
between  the  said- John  Wheelwright  and  the 
•aid  Noah  Scovell,  I  de  hereby  guaranty  the 
JuBt  and  full  payment  of  the  said  notes,  to  the 
said  John  wheelwright,  or  his  order,  and 
nhoold  anj  default  of  payment  thereof  be  made 
by  the  said  Scovell,  I  bind  myself  for  the  full 
amount  of  each  default.*' 

39.  The  plaintiff  prored  that  ScoroU,  on  the 
the  95th  of  Novembwr,  18S7,  came  to  him  for 
the  porpoM  of  puiehasing  a  quantity  of  barilla, 
and  offered  the  defendant  ar  a  forety.  That  he 
accepted  the  terms,  sold  the  barilla  to  Scovell, 
and  on  the  4th  of  December  following,  detiveiw 
ed  a  part  of  it  to  him.  Scovell  gare  his  notes 
to  the  plaintiff  for  the  amount  of  the  barilla, 
and  about  three  hours  after  they  were  giveh, 
the  notes  and  guarantee  were  presented  to  the 
defendant,  who  immediately  executed  the  gua- 
rantee, and  delivered  it  to>  ttie  plahitiff.  Jield^ 
that  this  was  all  one  original  and  entire  trans- 
action, and  that  the  »d&  and  delivery  of  the 
goods  to  ScoveH  supported  the  promise  of  the 
defendant,  as  well  as  the  promise  of  8covelI, 
and  formed  a  good  consideration  for  boith. 
StU  also,  that  the  declaration,  (which  counted 
on  the  promise  as  VLCoUaterai  one,)  being  ac- 
cording to  the  faetB  of  the  case,  was  correct  in 
its  form,  and  in  all  respects  sufficient.  Wheel' 
Wright  V.  Moore^  S  Hall,  143. 

40.  The  defendant  executed  and  -delirered 
to  the  plaintiffs  a  guarantee;  in  the  following 
words:  ««New  York,  30th  April,  1828.  I 
hereby  guaranty  the  payment  of  any  bill  6r 
bills  of  merchandise  Mrs.  P.  has  purchased, 
or  may  purchase  of  E^  P.  C.  &  Ce«,  the  said 
Mrs.  P.  having  the  privilege  of  ninety  days^ 
credit  on  the  purchases  made  by  her,  the  amount 
of  this  goarantee  not  exceeding  $200,  and  this 
ffuarantee  to  expire  at  the  end  of  one  year  from 
this  date.*'  Held^  that  this  instrument  was  a 
continuine  guarantee,  and  applicable  to  any 
goods  delivered  under  it,  not  exceeding  the 
specified  amount,  during  the  period  limited. 
Oark  and  Clark  v.  BttrdeU,  2  Hall,  197. 

41.  Held^  also,  that  a  demand  of  the  pur- 
chaser, and  notice  to  the  defendant,  were  not 
necessary  as  conditions  precedent  to  the  plain- 
tiff's right  of  action.    Ibid, 

48.  In  an  action  for  goods  sold  and  delivered, 
it  appeared  that  the  defendant  introduoed  one 
Mrs.  C.  to  die  plaintiff,  and  directed  him  to  let 
her  have  what  goods  she  should  at  any  time 
want,  and  charge  the  eame  to  him^  and  he  would 
see  the  plaintiff  paid.  Goods  were  delivered 
accordingly,  fVom  time  to  time,  which  were 
eharfred  to  the  defendant;  and  Mrs.  C.  made 
s  payments,  which  were  credited  in  the 


aoooont;  but  a  balance  having  aecraed,  tkn 
action  was  brought  to  re^sover  its  amount.  The 
judge  charged  the  jury,  that  if  the  pluntiff 
gave  credit  to  Mrs.  C.,  or  if  the  detendsol 
umited  his  responsibility  to  the  jM  porehase, 
the  verdict  ought  to  be  for  the  defendant.  Bot 
if  they  believed  that  the  credit  was  sivai  ori- 
ginally to  the  defendant,  if  it  was  onlimited  ii 
point  of  tiiu^i  and  had  not  been  cooniennaiided, 
their  verdict  should  be  for  the  plaintiff.  Tbe 
jury  having  found  for'  the  plaintiff,  the  cham 
of  the  judge  was  held  Co  be  conect;  that  im 
case  was  not  .within  "die  statute  of  firauds,  and 
the  plaintiff  could  recover  «pon  Uie  cosimon 
counts,  ibr  goods  sold  and  deiiveied.  Grdksa 
V.  a^xVetV,  2  Hall,  474. 

(b)  Whai  wHl  dieeharge  their  MMlf. 

43.  Where  the  holder  of  a  note  draws  bj  ^ 
and  two  others,  as  suredes  of  A.,  enlaigea  tin 
time  of  payment  by  an  agreement  without  eoa- 
mderation  with  A.,  the  eureties  are  not  di^ 
charged.'  A  promise  to  phy  interest  doriaf  the 
time  of  forhearaaee  fbrms  no  eoasiderstion  for 
the  agreement  to  forbear,  if  the  debtor  be  boond 
to  pay  interest  without  such  agreemem.  Btt 
nMa  V.  Ward  et  aL  &  Wend.  501. 
.  44.  To  dischatge  a  eurefy  on  tiie  gnrend  d 
the  omission  of  the  creditor  to  proceed  agunl 
the  principal  debtor,  when  requeflrted  so  to  da, 
it  must-apnear  that  the  prineipal  was  toheiU  at 
the  tim6  of  the  request,  witkin  the  JuriididiM 
of  the  state  in  which  the  suit  against  the  surety 
is  instituted,  and  tiiat  the  creditor,  withontaaj 
reasonable  excuse,  neglected  or  rrfuaed  tov^ 
eeed  until  the  prineipu  debtor  became  tiuoM 
and  unable  to  pay.  Warner*  r,  BetMn^  8 
Wend.  194. 

45.  Even-  a  Cbwr/  tf  <9»«(y  wiH  not  interfiM 
with  the  legai  righle  of  Ih^  creditor,  unless  tJN 
proceedines  against  the  suretf  be  uaeoDScico- 
tioua,  or  de|»'ive  him  of  some  equitaMe  beaefiL 
The  mere  fact  of  the  creditor  holding  o^ 
Securities  against  ^e  principal  debtor  is  so 
cause  for  delaying  the  eollection  of  the  debt 
against  the  surety,  if  the  creditor  be  willing  m 
make  substitution.    Ibid, 

46.  Where  a  guarantee  was  executed,  whoe- 
by  the  guarantor  engaged  to  be  aoeoantable  to 
any  one  who  would  advance  to  A.  B.  any  ssm 
less  than  $200,  at  nine  or  twelve  months,  aod 
•A.  B.  delivered  the  instrument  to  a  creditor  ia 

payment  of  a  debt  theii  due  for  goods  sold, 
amounting^  to  $109,  and  in  oonsideiatioo  of  the 
engagement  of  the  creditor  to  furnish  hiin  »'it^ 
more  goods  and  to  advanoe^  cash,  which  ad- 
vances were  subsequently  made,  so  that  the 
whole  tndebtednesB  of  A.  B.  exceeded  $300; 
it  was  held^  in  an  action  against  the  gaaiastor, 
that  the  appropriation  of  the  guarantee  to  tbs 
dischai|[e  of  the  previous  debti  and  the  delivery 
of  goods  instead  of  money,  was  a  departan 
from  the  terms  of  the  ffoarantee,  and  that  the 

riarantor  was  not  liahfo,     Wright  7,JahfMih 
Wend.  519. 

47.  Giving  time  by  a  Talid  and  bhidiag 
agreement  by  the  creditor  to  the  debtor,  witb* 
out  the  asseiit  of  the  surety,  operates  to  d^ 
obarce  him,  both  at  law  slid  in  equity,  not  mj 
whemer  any  loea  has  thereify  happmd  to  hid 
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or  not,  but  even  if  it  has  been  an  aetoal  benefit, 
but  to  give  euch  effect  to  such  agreement,  it 
mast  appear  to  be  founded  upon  a  sufficient 
consideration.  GahnY,  Ntcnuetvicz^  11  Wend. 
312. 

48.  In  order  to  discharge  a  surety  in  conse- 

Suence  of  a  variation  of  the  contract,  or  bj  a 
eprivation  of  his  equitable  rights  and  reme- 
dies, not  only  the  fact  of  suretisbip  mnst  exist, 
but  it  must  be  known  to  the  creditors  at  the 
time  oi  the  ac^  complained  of;  and  if  such  fact 
does  not  appear  on  the  face  of  the  security 
itself,,  the  surety  will  be  holden  to  strict  proof, 
and  is  bound  to  brins  home  the  knowledge  of  it 
to  the  creditors  clearly  and  satisfactorily.  Ibid. 

49.  Where  interest  had  accumulated  on  a 
bond  of  a  principal  debtor,  secured  by  the 
mortgage  of  a  surety,  and  the  creditor  accepted 
the  promissory  note  not  negotiable  of  the  prfn* 
cipai  debtor  for  such  interest,  {myable  in  thirtv 
days ;  ii  was  KM^  that  the  acceptance  of  such 
note  dlS  not  discharge  the  surety,  because,  1. 
An  agreement  to  give  time  on  the  bond  and 
mortgage  could  not  be  implied  from  the  post- 
poned day  of  payment  specified  in  the  note;  8. 
There  was  no  agreement  to  give  time ;  3.  That 
if  the  acceptance  of  the  note  coald  be  regarded 
as  an  agreement  to  give  time,  the  agreement 
was  invalid  for  want  of  consideration ;  and,  4. 
The  surety  was  not  prevented  from  coerctne 
payment  of  the  principal  due  bn  the  bond  and 
mortgagit,  and  long  before  judgment  the  inte- 
rest would  become  due  on  the  note.    Ibid. 

60.  What  effect  the  acceptance  of  a  negoti- 
able note  would  have  had  in  the  above  case  ? 
Qumre.    Ibid, 

51.  An  agreement  for  a  valid  considera- 
tion, ejctending  to  a  principal  the  time  of  pay* 
meht  of  a  debt,  discharges  the  surety,  although 
the  principal  at  the  time  of  such  agreement  is 
actaally '  msolvent.  Huffman  v..  Mu&ertf  Idr 
Wend.  375. 

52.  A  request  b^  a  suretjr  to  the.  creditor  to 
sue  the  pnncipal  is  uinavailing  as  a  defence, 
unless  it  be  shown  that  Uie  principal  at  the 
time  of  the,  request  was  solvent,  and  subse- 
quently became  insolvent  i  aod'W  proof  of  the 
solvency  at  the  time. of  the  request  to  sue,  it 
must  satisfactorily  appear  the  debt  was  then 
collectable,  by  due  opurse  of  law,  out  of  the 
property -of  the  principal,  and  not  merely  that, 
if  hard  pressed,  the  principal  might  have  paid, 
had  he  chosen  to  do  so.    Jind.    13  W^end.  377. 

53.  Hie  obligees  of  a  bond  given  for.  the 
faithfiil  discharge  of  the  duties  of  a  treasurer 
of  a  corporation,  are  under  no  legal  obligation 
to  waten  over  .the  conduct  of  thdr  officer,  to 
examine  into  his  accounts  at  stated  periods,  and 
in  ease  o^  default  on  the  part  of  the  officert  to 
ado^t  measures  calcnlatea  to  relieve  his  sure- 
ties. The  fact  that  at  the  time  of  the  giving  of 
the  bond  there  .was  a  standing  br-law  oT the 
corporation,  that  the  treasurer  should  aoeount  at 
the  end  of  every  six  inonths,. does- not  help  the 
sureties ;  such  by-law  being  held  to  be  a  mere 
private  regulation,  forming  no  part  of  the  con- 
tract  with  the  sureties.  JUbtmy  Dutch  Churek 
T.  Fedd^^  14  Wend.  165. 

54«  The  sureties  to  such  bond  are  discharged 
if y  withoQ^  any  reasenable  excuse,  .the  obligees 


neglect  to  prosecute  after  request,  where  the 
party  for  whom  the  sureties  are  bound,  subse- 
quent to  such  request,  becomes  insolvent, 
whereby  the  sureties  are  prejudiced.    Ibid, 

55.  A  guarantee  that  an  auctioneer  shall  duly 
account  for  all  merohandise  iflaced  in  his  hands 
for  sale,  is  discharged  from  liability,  if  the  per^ 
sons  from  whom  the  auctioneer  received  goods 
take  his  notes,  and  ffive  him  an  extended  credit 
for  the  payment.  Gokmard  v.  Lamb^  15  Wend. 
329. 

56.  An  agreemeni  for  dehy^  without  consi- 
deration, made  between  the  principal  debtor  and 
his  creditor,  will  not  discbarge  bis  sure^.  An 
agreement,  to  have  that  effect,  must  be  a  binding 
agreement,  or  one  to  the  prejudice  of  the  surety. 
Hedl  and  Montrtm  v.  Comtanty  3  Hall,  185. 

57.  A  negotiation  for  delay  upon  terms  not 
finally  accepted  does  not  discharge  the  surety, 
thougrh  there  is  actual  delay,  tfieie  being  no 
binding  contract  to  prevent  a.  suit  against  the 
princi^  at  any  time.    Ibid, 

IL  When  a.aurtty  may  caM  on  hie  principal  or 

cxhlkutty, 

58.  Joint  sureties  paying  the  money  for  their 
principal  shoilld  yet  sue  him  severally  for  the 
money  paid.     Gould  y.  Gould^  8  Cow.  166. 

59.  B.  and  G.  were  sureties.  B.  died,  and 
his  executor  was  a  partner  in  business  with  G.; 
and  the  two  partners  paid  the  debt  of  the  prin- 
cipal out  of  their  joint  funds  as  partners ;  yet 
heid^  that  they  should'  sever  in  their  action 
against  the  principal.    Ibid. 

60.  Where  partners  pay  money  on  a  business 
foreign  to  the  partnership  concern,  though  with 
their  joint  funds,  this  is,  ttro  ianto^  a  severance 
of  their  funds ;  and  if  paid  as  sureties,  the  law 
implies  a  promise  from  the  principal  to  each, 
according  to  his  several  interest.    Ibid, 

61.  A  surety  extinguishing  a  debt  by  the 
payment  of  only  one-hadf  its  amount  is  not  en- 
titled to  recover  more  from  His  principal  than 
the  amount  actually  paid.  Bonney  r.  Sceley^  3 
Wend.  481. 

62.  Where  a  surety  to  a  note  is  subjected  to 
costs  in  consequence  of  its  nonpayment  by  the 
principal,  and  there  is  an  agreement  in  writing 
to  save  the  surety  harmless,  he  is  entitled  to 
recover  the  costs  so  paid  by  him  in  an  action 
against  the  principal.    Ibid, 

63.  Where  one  of  two  co-sureties  paid  the 
debt  of  their  principal,  and  obtained  an  assign- 
ment of  a  mortgage  pled^  by  the  principal  to 
the  creditor,  (having  prenonslv  proposed  to  his 
co-sure^  to  pay  the  original  debt,  and  take  an 
assignment  for  his  own  benefit,  or  that  each 
should  pay  half  of  the  debt,  take  an  assignment 
jointly,  sell  the  mortgaged  premises,  and  divido 
the  proceeds,  and  a(W  the  rejection  of  these 
offers  by  his  co-su1rety,)  foreclosed  the  mortgage, 
and  purchased  the  pr^nises  himself;  t7  toot  held, 
that  he  hold  the  same  absolutely,  and  not  as  a 
trqst  estate  in  which  his  cosurety  has  an  inte- 
rest; and  that  the  utmost  that  the  co-surety 
could  claim  was,  that  whsn  the  mortgaged  pre- 
mises were  sold  for  a  nominal  sum,  their  fair 
cash  value  at  the  day  of  sale,  should  becrediteil 
on  tbe  original  debt.  Limngtion  v.  Fan  Rene' 
sdber,  6  Wend.  63. 
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64.  The  delhreiy  of  a  chattel  by  a  pnrcbaser  to 
one  who  has  become  his  surety  for  toe  payment 
of  the  purchase  money,  is  a  Tslid  and  legal 
transaction,  and  the  continaance  of  the  posses- 
sion and  use  of  the  property  by  the  parchase/ 
does  not  'inTalidate  the  right  of  the  auiety  to 
control  the  nroperU'  upon  the  happening  of  the 
erent  which,  by  the  agreement  of  the  parties, 
was  to  render  his  interest  absolute*  Ftrgumm 
T.  Union  fSMrnaee  Company,  9  Wend.  345«  - 

65.  Where  a  partr  signs  a  note  as  the  surety 
of  another,  and  subsequentlT  a  third  person 
also  affiles  his  name  as  a  msikeF,  adding,  to  his 
signature  the  words,  $uTtiyJ6r  tht  above  pariiei, 
the  first  surety,  although  he  pays  the  note,  can- 
not compel  contribution  aeainstthe  secopd  sure- 
ty, unless  it  is  made  satisfactorily  to  ai>pear  that 
the  second  surety  intended  to  piaee  himself  in 
the  relation  of  ohmireiy  witti  the  first  surety^ 
Barrii  y.  fVamer,  13  Wend.  400.    - 

66.  //  Mfnw,  that  notwithstanding  the  declara- 
tion  attached  to  his  name,  had  the  oeoond  tttrei^ 
been  obliged  to  pay  the  note  to  the  payees,  that 
he  could  not  haye  called  upon  the  first  sur^  as 
principal,  without  showing  a  contract  establish- 
ing as  between  them  the  relation  of  principal 
aiMi  surety.    Ibid. 


.    PRISONER^ 

1.  Deliyering  a  ea.  as.  to  the  sheriff  is  good 
cause  against  a  auperoedeaa  under  the  atatute, 
(I  R.  L.  353,  sec.  19^}  bat  if  it  appear  to  haye 
been  returned  non  ed  inoenius,  a  itqieroedeaa -wiW 
be  grafted,  unless  it  be  followed  up  by  an  aUao, 
Gray  y.  TAomAer,  5  Cow.  978. 

3.  The  Court  may,  under  special  circum- 
stances, glye  time  to  issue  an  o/tof.    Ih(d, 


PROMISSORY  NOTE. 

1.  W.  purchased  a  note  of  M.,  who  endorsed 
it  in  blank,  before  due  ;  W.  sold  it  to  another 
before  due,  who  charged  the  endorser  by  de- 
mand and  notice,  te.;  and  after  it  was  due,  W. 
repurchased  it,  and  sold  it  to  I.;  hdd^  that  I. 
might  maintain  an  action  on  the  note  againat 
the  endorser  in  his  (I.'s)  own  name.  WuUamo 
y.  MaUhewB,  3  Cow.  363. 

3.  A  note  is  endorsed  and  dishonoursd,  and 
the  endorser  charged  by  demand  and  notice. 
This  is  no  objection  to  a  further  negotiation  cf 
the  note,  and  any  subsequent  holder  may  soe, 
in  his  own  name,  eiUier  the  maker  or  the  en- 
dorser who  has  been  so  charged,  and  the  ori- 
final  demand  of  the  maker  and  notice  to  the  en- 
oraer  enure  to  the  benefit  of  all  subsequent 
holders.    Ihid,  '        . 

3.  The  only 'difference  between  negotiable 
paper  whieh  has  been  dishonoured,  and  that 
which  ia  not  yet  due,  is,  that  tbe  former  must 
be  taken  subject  to  all  the  equitiea  exiating  be- 
tween those  who  were  partiea  before  the  paper 
became  due.    Ihid, 

4.  The  holder  of  a  note  endorsed  in  blank 
ly  fill  it  up,  before  or  at  tbetrul,  with  what 


name  he  pleases.  Other  parties  to  the  nots 
(«•  g»  a  prior  endorser)  haye  no  eoneem  with  this 
question.    Ibid, 

5.  A  count  by  endonee  against  endorser, 
ayerring  a  demand  of  payment,  and  notice  of 
nonpayment  in  the  usual  form,  is  satisfied  br 
proyiog  m  state  of  fscts  which  dispenses  wim 
acuial  demand,  dec.  The  facts  need  not  be  tpe* 
cially  stated  tn  pleading.  Ibid. 
.  6.  A  demand  of  payment  and  notice  of  boi- 
pay  raent  should  be  made  and  giyen  by  the  holder 
of  a  note  or  his  affent.    Ibid, 

?•  Where  the  uird  day  of  grsee  is  Satordsj, 
notice  •of  nonpayment  need  n<4  be  gires  tiH 
Mondsy.    Ibidx 

8.  The  acceptance  of  the  note  of  a  third  per- 
son, on  the  sale  of  a  chattel,  for  ^eossiderft- 
tion  money,  is  payment  Rew  r.  Barber,  3  Coy. 
373. 

9.  It  is  Muiyalent  to  the  pajmeat  of  money; 
and  on  a  failure  of  tiUe,an  action  lies  for  mooey 
had  and  rsceiyed,  to  recoyer  the  amount  of  iImb 
consideration  money  and  interest.    Ibid. 

10.  An  action  at  law  cannot  be  sosteined  oe 
a  negotiable  promissory  note  payable  to  beuer 
by  the  holder,  on  his  proyiog  that  the  note  wai 
lost,  though  he  show  that  he  lost  it  after  it  be- 
came due.    Bffwky  y.  Bail,  3  Cow.  303. 

1 1.  Hii  only  rraiedy  is  in -a  Court  of  equity, 
which  alone  can  afford  the  defendant  adeqntie 
protection  against  foiture  liability.    Ihid, 

IS.  But  it  he  show  that  the  note  was  ia  fiet 
destroyed,  he  may  recoyer  in  a  Court  of  bv. 
lUd. 

13.  So  if  the  note  be  not  negotiable,  or  if  b»> 
gotiable,  and  it  appear  not  to  haye  bees  negeti- 
ated.    Btid. 

14.  What  is  sufficient  proof  of  the  ezecetiM 
of  a  lost  note.    Ibid, 

15.  What  is  a  reasonable  time,  within  wbid 
a  note  payable  on  demand  ahould  be  presented 
for  payment.  In  order  to  charge  an  esdoreer, 
dependa  oiv  all  the  facts  of  the  case,  to  be  proved 
at  the  trial.  Batdt  of  VUea  y.  Smtde^  3  Cov. 
663. 

16.  The  essentisl  qnalitiee  of  a  bill  of  ex- 
change  or  protnissory  note  are,  that  it  be  pay- 
able at  all  eyents,  not  dependent  on  soy  cob- 
tinsency,  nor  payable  out  of  a  particular  food; 
^na  that  it  be  for  the  ■  payment  of  money  oal^f 
and  not  for  the  performance  of  any  other  act; 
or  in  the  alternatiye.    Cook  r.  SaUerht,  6  Gov. 

17.  An  instrument  in  writing  by '♦Wch  ^ 
directs  B.  to  pay  G.  or  bearer  four  hondied  d^ 
lars,  and  take  up  A.*9  nofe  of  that  amount,  thoo^ 
the  instrument  be  scented  by  B.,  is  not  a  bill 
of  exchange.    Ibid.  ' 

18.  An  intermediate  endorser  of  a  promisBOiiT 
note,  though  he  did  not  hold  the  nets  wheo  it 
became  due,  yet  must  in  an  action  *{^'V| 
prior  endoreer,  for  the  money  paid  by  him  ("*" 
mtermedlate  endorser)  to  a  suiyseonentaodoiwe. 
to  take  up  the  note,  proye  a  r^ntr  demaDd  of 
payment  and  notice  to  the  defendant,  the  saoe 
as  in  an  ordiuarf  action  against  an  endorser. 
m/^r  y.  &]Afen4  6  Cow.  168.  .^ 

19.  The  register  of  a  deceaaed  nolaiyia^ 
eyidence  of  demand  and  notice  on  a  promiss^ 
note,  where  tiie  antries  were  isade  by  his  cM 
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irlio  IB  sUll  aliye,  thoagh  be  gone  out  of  the 
juriBdiction  of  the  Cooit,  and  cannot  be  found  on 
diligent  inquiry.    Jhid. 

SO.  An  intennediate  endorser  of  a  note  may 
Boe  a  preTiouB  endorse  wiUiout  showing  actual 
pavment  by  such  intermediate  endorser,  to  any 
Bnbsequent  endorsee,  by  a  receipt ;  and  without 
ahowiog  an  endorsement  baek  to  such  interme- 
diate endorser.  Posseesion  of  the  note  and 
producing  it  in  Court  are  prima  facit  sufficient 
evidence  of  payment,  and  he  may  recover  though 
his  name  still  remain  on  the  note.  Mrrii  v. 
Badger^  6  Cow«  449. 

31.  B  $eem*i  that  a  note  given  by  a  devisor 
ID  his  lifetime  to  secure  a  devisee  in  a  will 
against  Uie  alteration  or  revocation  -of  the  will, 
is  without  consideration  and  void.  WinchtU  t. 
Latham^  6  Cow.  689. 

93.  A  holder  of  a  promissory  note  giving  time 
to  the  maker,  to  the  prfjudice  of  the  endorser, 
discharges  the  latter.  WM  v.  Jeffenon  CowrUy 
Bankj  9  Cow.  194. 

33.  An  agreement  with  the  maker  to  prose- 
cute the  en<k»rser,  and  if  the  debt  cannot  be  col- 
lected, then  to  receive  security  from  the  maker 
at  two  years,  does  not  suspend  the  njfhi  to  sue 
the  maker  at  any. time  betore  the  suit  agaiust, 
and  failure  to  collect  of  the  endorser.    Ibid. 

34.  Whether  a  cashier  of  a  bank  holding  a 
note  has  power  to  make  an  agreement  to  sua- 
pend  the  payment  of  the  note  without  the  coa- 
aent  of  the  directors  1     Qiuere.    ilnd, 

35.  Where  a  bill,  endorsed  for  the  accommoda- 
tion of  its  drawers  and  drawees,  is  pledged  by 
them  for  less  than  its  fhce,  and  the  holder  trans- 
fers it  and  receives  its  fbll  value,  which  the 
accommodation  endorser  is  subsequently  com- 

KUed  to  pay  to  the  person  to  whom  the  note 
8  been  transferred,  such  endorser  cannot  main- 
taia  an  action  aeainst  the  person  to  whom  tl^e 
note  was  pledged,  for  its  surplus  over  the  sum 
for  which  it  was  pledged.'  Gregory  et  oL  v. 
Burrali  ei  oL  %  Wend.  391. 

36..  Where  a  person  for  a  series  of  years 
forged  the  name  of  hii  friend  as  the  endorser  of 
his  notes  and  btlls,  with  the  knowledge  of  his 
friend,  who,  ahhougfa'  judgments  were  obtiiined 
and  executions  issued  against  him  in  suits  on 
aneh  for j^  endorsements,  never  disavowed  such 
acts  unttl  the  person  committing  the  forseries 
had  abscondeoi  and  fled  from  justice;  tt  wa» 
held^  in  a  case  where  the  endorser  ^as  sued  and 
Buffered  a  default,  and  attempted  no  defence 
until  afVer  the  escape  of  the  maker  of  the  notes, 
thai  proof  of  these  facta  was  admissible  in  evi- 
dence, and  that  from  it  the  jury  might  imply  an 
auihoriw  from  the  endorser  to  the  maker  thus 
to  use  his  name.  Weid  et  al,  v.  Cdrpenitr^  4 
Wend.  219. 

37«  If  it  appears  that  the  holder  of  a  nego- 
tiable note  is  not  the  leral  owner,  he  bannot  re- 
cover thereon,  unless  be  shows  that  he  gave 
Talue  for  it,  or  received  it  in  the  ordinary  course 
of  business,  or  with  the  assent  of  the  owner. 
JPfauMin  V.  WttiU  etfA.  b  Wend.  404. 

98.  The  fact  of  an  unsealed  note  being  recog^ 
nised  by  a  sealed  instrument  does  not  change 
its  character,  and  give  it  the  effect  of  a  sealed 
tostniment.    Jadaon  v.  Saekeit,  7  Wend.  94. 

99.  A  bond  of  indemnity:  is  only  necessary 
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where  a  suit  is  brought  upon  a  lost  negotiable 
note;  and  its  negotiability  will  not  be  presumed, 
but  must  be  proved.  Blaie  v.  Noiand,  13  W*end* 
173. 

30.  Where  a  note  drawn  by  several  makers, 
payable  to  bearer,  is  subscribed  by  the  holder, 
as  a  maker,  under  the  other  signatures,  and  then 
transferred  to  a  third  person,  and  the  holder  who 
so  subscribed  the  note  is  obligl^d  to  pay  it  when 
due,  he  is  remitted  to  his  former  rights,  and  may 
either  maintain  an  action  upon  it  or  transfer  it  to 
a  third  person.  J^ir  v.  Demaree^  12  Wend.  468. 

31.  One  of  several  administrators  may  bring 
a  suit  in  his  own  name  on  a  note  payable  to  his 
intestate  or  bearer,  and  is  not  bound  to  prosecute 
in  his  representative  ch&racter,  nor  to  join  his  co- 
administrator as  a  plaintiff.  The  nbnjoinder  of 
a  co-administrator  can  be  taken  advantage  of 
only  by  plea  in  abatement  Packer  v.  Wiuiamt^ 
15  Wend.  348. 

33.  Illegality  of  consideration  (except  in  par- 
ticular cases  arising  under  certain  statutes)  does 
not  avoid  a  note  itt  the  hands  of  a  bona  fide 
holder  without  notice.  City  Bank  v.  Barnard 
and  Maey^  1  Hall,  70. 

33.  Certain  directors  of  the  City  Bank  of 
New  York,  for  the  purpose  of  controlling  the 
election  of  its  officers,  entered  into  an  arrange- 
ment for  the  purchase  upon  the  account  of  uie 
bank  of  a  large  amount  of  its  stock,  (then  held 
by  a  certain  individual,)  at  a  premium  of  seven 
per  cent,  above  its  par  value.  To  effect  this 
object,  they  paid  for  the  stock  with  the  fands  of 
^e  bank,  to  the  amount  of  its  par  vsdue,  and 
transferred  the  same  in  trust'for  the  bank.  For 
the  purpose  of  paying  the  amount  of  the  premi- 
um, each  director  borrowed  $3500  of  the  bank 
by  causing  his  own  promissoiy  note  regularly 
endorsed  to  be  discounted  at  the  bank.  In  an 
action  brought  by  the  bank  upon  one  of  these 
notes  against  the  endorsers  thereof,  they  were  not 
allowed  to  set  up  the  illegality  of  the  ori^nal 
transaction  as  a  defence  against  the  note.    Ibid. 

34.  Where  the  holder  of  a  promissory  note 
has  obtained  possession  of  it  by  fraud,  he  can- 
not maintain  an  action  upon  the  note  against 
any  of  the  parties  to  it  Talman  v.  Gibson^  1 
Hall,  306. 

35.  Possesmon  is  prima  facie  evidence  of  a 
transfer  to  the  holder ;  yet,  if  the  defendant  can 
show,  that  the  plaintiff  obtained  the  note  by  his 
own  fraudulent  act,  he  has  a  right  to  defeat  the 
action  on  that  ground,  although  he  may  be  lia- 
ble to  pay  the  note  to  the  true  owner.    Ibid. 

36.  -The  consideration  merely  on  which  the 
note  waa  received  by  the  holciei  is  not  to  be 
questioned ;  but  the  defendant  may  show  that 
no  consideration  was  paid  bj  the  holder,  as  one 
step  toward  the  proof  of  fraud  on  his  part  in 
obtaininff  the  note.     Ibid. 

37.  Where  the  maker  of  a  promissory  note 
endorsed  the  same  for  his  own  benefit  m  ihe 
payee's  name,  by  virtue  of  a  parol  authority  for 
that  puipose  communicated  to  him  by  the  payee; 
it  win  held  to  be  well  eildorsed,^  and  that  the 
payee  was  liable  upon  such  endorsement  in  the 
same  manner  as  if  it  had  l>een  made  by  himself 
with  his  own  hand.  TurnbuU  and  Phyfe  r. 
TVoii/,  1  HalU  336. 

88.  The  engagement  of  an  endorser  of  a  pro 
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missory  note  is  not  a  collateral  andertaking  to 
answer  for  or  pay  the  debt  of  another  person, 
within  the  meaning  of  the  statute  of- frauds. 
Ibid. 

39.  The  subsequent  assent  of  the  defendant 
to  the  endorsement  is  a  waiver,  ii  ae«iiis,  of  any 
exception  which  might  otherwise  be  taken  to 
the  sufficiency  of  tbe  authority  by  which  the 
note  was  endorsed.    Ibid. 

40.  Where  a  negotiable  promissory  note,  en- 
dorsed in  blank  by  the  payee,  has  been  fraudu- 
lently or  feloniously  taken  from  the  true  owner, 
and  that  fact  is  shown,  at  the  tria],'t)ie  person 
into  whose  hands  it  passes  cannot  recofer 
upon  it  against  the  maker,  unless  he  show  him- 
self to  be  an  innocent  man,  and  bona  fide  holder 
for  a  valuable  consideration.  The  FuUon  Bank 
T.  The  Pkxnix  Bank,  1  Hall,  669. 

41.  The  Phttnijc  Bank  of  the  city  of  New 
York  issued  a  post  note  payable  sixty  days  after 
date  to  J.  G.  or  order,  on  demand.  The  note, 
being  endorsed  by  J.  U.,  was  put  into  the  mail 
at  Charleston  in  the  state  of  South  Carolina,  to 
be  transmiti^  to  New  York ;  but  the  mail  being 
robbed,  it  never  reached  the  hands  of  the  true 
owners,  but  passed  into  the  possession  of  Prime, 
Wud,  King  and  Co.,  who  deposited  it  in  the 
Fulton  Bank,  and  received  credit  for  a  like 
amount  in  account  with  that  bank.  The  plain- 
tiffs presented  the  note  to  the  Phoenix  Bank  for 
payment,  and  it  was  refused  upon  the  ground 
that  tho  note  had  been  stolen  from  the  true 
owners,  who  had  requested  the  defendant  not  to 
pay  iL  The  amount  of  the  note,  although 
passed  to  the  credit  of  P.,  W.,  K«  and  Co.  by 
the  Fulton  Bank,  had  never  been  drawn  out  by 
them ;  and  upon  an  action  brought  by  the  Fulton 
Bank  against  the  makers  to  recover  the  amount 
of  the  note,  ii  was  held,  that  the  mere  act  of 
giving  credit  to  P.,  W.,  K.  and  Co.,  for  that 
amount,  by  the  Fulton  Bank,  upon  their  books, 
did  not  constitute  Chem  bonajide  holders  of  the 
note  for  a  valuable  consideration.    Ibid, 

49.  Bank  post  notes,  over  due,  are  not  to  be 
Tegarded  as  subject  to  all  the  rules  applicable  to 
orainary  notes,  but  they  become  assimilated  in 
their  character  to  ordinary  bank  notesi    Ibid. 

43.  The  holder  of  a  promissory  note,  who  re- 
ceives and  endorses  it  tor  the  sake  of  collection 
oply,  although  a  mere  agent,  is  to  be  considered 
as  the  real  holder,  for  the  purpose  of  receiving 
and  transmitting  notices.  Ogam  et  al.  y.  Bobbin 
and  Evane^  9  Hall,  119. 

44.  When  a  note  has  been  presented  for  pay- 
ment, and  payment  is  refused,  the  holder  acts 
with  reasonable  diligence,  if  he  gives  notiee  by 
the  regular  course  of  mail  to  the  endorser  from 
whom  he  received  it,  that  he  may  transmit  no- 
tice to  his  immediate  endorser,  who.  may  take 
the  same  course  as  to  the  prior  endorsers.  And 
if  the  endorsers,  in  due  season,  adopt  the  regu- 
lar course  of  the  mail  for  transmitong  notices 
iVom  one  to  the  other,  and  by  that  means  the 
route  to  the/r«^  endorser  is  made  .circuitous,  it 
is  no  want  of  diligence  on  their  part ;  and  he 
cannot  set  up  the  manner  of  the  giving  of  the 
notice,  and  the  delay  occasioned  by  it,  as  a  de- 
fence.   Ibid. 

'A.  When  a  note  is  made  payable  at  a  par- 
"  place,  it  must  be  presented  at  that  place 


for  payment.  But  when  tt  is  made  payable  at 
a  bank^  and  the  note  is  placed  in  the  hands  of 
the  cashier  of  that  bank  for  collection,  there  is 
no  necessity  for  his  making  a  ^lecific  or  ^ 
mqroue  denund.  The  legal  requiiemenis  as  to 
presentment  and  demand  are  complied  with,  if 
the  note  was  in  the  bank  at  the  time  it  icU  das, 
in  the  hands  of  the  cariiier,  wlio  was  ready  to 
receive  the  money.    Ibid* 

46;  The  defendant  endorsed  a  promissory 
note,  payable  on  demand^  made  to  eecure  t)M 
payment  of  a  sum  of  pioney  loaned  to  one  of 
the  makers,  by  the  plaintiff^  The  note  waa  mt 
made  for  commercial  purposes,  nor  was  it  erer 
negotiate,  and  the  holder  resided  oat  of  the 
state  of  New  York*  At  the  end  of  nineteca 
months  from  its  date,  demand  'of  payment  was 
made,  which  being  refused,  notiee  was  giToi  to 
the  endorser,  who  claimed  to  be  disohargsd  by 
the/SoeAes  of  the  holder ;  KM^  that  the  rule  la* 
quiring  promissory  notes,  payable  on  denuxni,  to 
be  presented  within  a  '*  reasonable  time,'^  is  tf 
plieable  chiefly  to  those  which,  are  made  for 
commercial  purposes ;  that  the  present  was  id 
be  likened  to  a  case  of  guarantee  or  auretiship, 
and  that  the  defendant  was  liable  on  his  endoiae- 
ment.     Vreekmd  v.  Hydt^  2  Hall,  499. 

47.  Where*  a  note  is  payable  lo  bearer,  or  ea- 
dorsed  in  blank,  an  action  on  It  may  be  maiotsin- 
ed  in  the  name  of  any  person,  withoat  the  plsia- 
tiff^s  being  reouired  to  show  that  he  has  aa  ia> 
terest  in  it,  unlepa  he  possesses  the  note  under 
suspicious  circumstances.  If  any  queatioa  as 
to  ntaia  Mt  poeuesio  arise,  that  ia  a  matter  of 
fact,  to  be  raised  by  the  defendant,  and  submit- 
ted to  a  jury.    Ogi&y  v.  WalUue^  S  Hall,  553. 

48.  Where,  therefore,  in  an  actien  uaoa  s 
promissory  note,  payable  to  ord^  and  endorsed 
in  blank,  the  plaintiff  upon  the  record  was  a 
^tVuHM  person,  and  the  judge  for  that  reasos 
nonsuited  him  at  the  trid,  although  the  note  ap- 
peared to  be  the  property  of  a  real  party,  whose 
name  was  discloseu;  the  Court  directed  die 
nonsuit  to  be  set  aaide,  that  th^  questions  of  fact 
connected  with  the  possession  ^nd  proaeeaua 
of  the  note  might  be  submitted  to  a  jury.  Jkil 

SSee  BiLU  OP  EXGHAMOB.. 


QUO  WARRANTO. 

1.  On  filing  an  information  in  natore  of  s 
0110  warranto^  the  Court  grt^nted  a  rule  that  ibe 
defendant  appear  and  plead  in  twenty  davs  aAer 
service  of  a  copy  of  the  information  and  oouee 
of  the  rule,  or  that  the  attorney-general  bare 
leave  to  enter  an  appearance  for  him,  and  take 
judgment  by  nihfl  dUiL    People  v.  Biekafdioa, 

3  Cow.  357. 

9.  But  on  the  question  coming  again  beioie 
i\e  Court,  this  ease  waa  reeonfidered,  asd  it 
woe  held  that  process  should  issue.  Ibid.  Fodi 

4  Govt.  S.  C. 

3.  The  geneia]  rolea  of  the  Court,  in  reiattes 
to  pleading,  amending,  ^cc,' are,  applieablete 
proceedings  upon  an  information  in  natore  of  a 
quo  warranto.     The  Peopk  y.  CUark^  iCow^^i^ 

4.  The  process,  upon  an  information  in  ntf^ 
of  a  quo  t/wtraniQ^  is  either  a  centre  fadia  v» 
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duiringOB^  or  a  9ubp<Bna  and  attaAmeni*    The  aion  of  the  county  board  of  canTasaera  in  hia 
Penpk  T.  Bkhardaon^  4  Cow.  97.  favour,  convened  pursuant  to  tlie  tenth  section 

5.  It  is  irreffular  to  proceed  against  the  de-  of  the  act  for  regulating  elections,  paascd  April 
"       "  '  " "  1 7th,  1823.  (Sess.  46,  ch.  350. )    Tke  Peopk  T. 

Van  Siyek,  4  Cow.  397. 

49.  The  dutiea  of  the  board  are  ministerial, 
not  Judicial.  A  certiotari^  therefore,  is  not  the 
proper  remedy..   Ibid. 

50.  The  a6t  does  not  require  that  one  of  the 
town  inspectora  be  appointed  to  preside  at  the 
election:    Ibid, 

51.  All  the  inspectors  attending  equally  pre- 
side, and  have  equal  powers.  Ibid, 
•  53.  Some  one  of  these  must  be  appointed  by 
a  majority  of  those  who  preQide,  to  deliTer  the 
statement  of  the  town  vote  to  the  county  clerk, 
and  attend  the  county  board  of  canvassers  aa  a 
•member.    Ibid, 

53.  This  appointment  may  be  written,  or 
parol.  A  wntten  appointment  ia  preferable. 
Ibid, 

54.  If  the  statement  of  the  town  Totea  be  de- 
livered to  the  county  clerk  l)y  a  town  inspector, 
and  the  fact  of  his  being  so  is  not  questioned 
by  the  canvassers,  he  ought  not  to  be  excluded ; 
for  the  delivery  of  the  statement,  and  hia  at- 
tendance to  perform  the  duties  of  a  canvasser, 
are  prima  facie  evidence  that  he  was  regularly 
appointed.    Ibid* 

55.  The  certificate  of  appointment,  if  in  writ- 
ing, is  good  evidence,  though  not  signed  by  a 
majority  of  the  town  inspectors  full  after  the 
town  poll  closed.    Ibid» 

56.  The  inspector  appointed  may  be  one  of 
the  appointera  of  himaetf,  and  aign  the  certifi- 
cate.   Ibid.  ^• 

57.  If  the  TOtea  of  a  town  are  improperly  ex- 
cluded, by  which  a  majority  of  votes  are  can- 
vaaaed  and  allowed  to  a  candidate  for  the  office 
of  sherifl',  who  receives  a  certificate,  takea  the 
oath  of  office,  &c.,  and  acta  aa  aheriff,  judgment 
of  ouster  will  be  given  againat  him,  on  an  in- 
formation in  nature  of  a  quo  warranto  being 
filed  et  reia/ione  the  one  who^had  the  actual 
majority  of  votes.    Ibid.    • 

58.  A  apecial  verdict  in  an  information  in 
nature  of  a  quo  warranto  allowed  a  preference 
in  argnment  on  the  calendar.    Ibid. 

60.  Pleadings  in  an  information  in  nature  of 
a  quo  warranto^  againat  one  who  unlawfully  m- 
truded  into  the  office  of  sheriflT,  viz.  The  infor- 
mation ;  plea,  aettinff  forth  the  defendant'a  title 
under  the  act  refrulating  electiona,  (sess.  45, 
ch.')250;)  replicationa  and  issues,  at  length. 

.  60.  The  remedy  by  information  in  nature  of 
a  qao  warranto  liea  against  persons  who  have 
Qflurped  or  intruded  into  the  office  of  directors 
of  an  insurance  company,  or  any  other  corpora- 
tion.    TAe  People  v.  Tibbite^  i  Cow.  358. 

61.  So  against  persons  who  intrude  into  any 
office  or  ofl^ea  created  for  the  government  of  a 
corporation.    Ibid. 

63.  So  it  lies  againat  peraona  who  asurp  the 
right  to  be  a  corporation.  To  be  a  corporation 
is  a  franchise.    Ibid, 

63.  The  Court  will  not  den^  leave  to  file  an 
information  in  nature  of  a  quo  warranto  against 
persona  who  aniawfuUy  iptmde  into  offices,  on 
the  groQnd  that  the  offices  axe  merely  annual ; 


fendaat  by  a  role  to  appear.    Ibid. 

6.  Cases  in  which  an  information  in  nature 
of  a  quo  warranto  lies.    4  Cow.  101,  note  (a). 

7.  In  what  Courts.    4  Cow.  103,  note  (a). 
&.  Nature  of  the  proceeding.    Ibid. 

9.  When  leave  to  ^e  the  information  will  be 
granted-    Ibid. 

10.  When  not.    4  Cow«  103,  note  (a). 

11.  Of  the  affidavita  on  which  the  motion  for 
leave,  &c.  ia  founded.    4  Cow.  105,  note  (a). 

18.  Rule  thereupon.    4  Cow.  106,  note  (a). 

13.  Rule  to  inapect  books.    Ibid. 

14.  Of  the  affidavita  on  showing  cause.  Ibid. 

15.  Showing  cause.    Ibid. 

16.  The  information.  References*  to  books 
of  precedents,  and  variona  precedents  given. 
4  Cow.  106—108. 

17.  Its  nature'  and  form,  jiad  what  it  should 
contain,  who  may  apply  for  it,  and  who  may 
move  to  file  it,  and  against  whom  it  may  be 
filed,  &c.    4  Cow.  108,  109,  note  (a). 

18.  Conaolidatton.    4  Cow.  109,  note  (a). 

19.  Of  quaahing  the  information.    Ibid. 

30.  Of  the  process.    4  Cow.  109*— 111. 

31.  How  the  defendant  shall  be  named.  4 
Cow.  Ill,  note  (a). 

S3.  Teste  and  return  of  pioeesa.    Ibid. 

33.  Of  issues  upon  the  dietringae.    Ibid. 

34.  Of  the  seizure  nomine  £$triet$oniet^  for 
nonai^earance.    Ibid. 

35.  WhjBther  the  defendant  can  be  pnraned 
to  outlawry.    4  Cow.  118,  note  (a). 

36.  Who  may  defend.    Ibid. 

37.  Time  to  plead.    Ibid. 

38.  Imparlance.    4  Cow.  113,  note  (a). 

39.  Of  the  plea,  with  a  recital  of  forma  and 
teferenee  to  books  of  precedenta.  4'Cow.  113— 
117,  note  (a).  ' 

30.  What  the  defendant  ahoold  ahow  in  hia 
plea,  with  its  form.    4  Cow.  118,  note  (a). 

31.  Of  the  replication  and  demoner.  4  Cow. 
148,  9,  note  (a).  ^ 

33.  Of  the  rejoinder  and  joinder  in  demurrer. 
4  Cow.  119,  note  (a). 

33.  Of  the  surrejoinder.    Ibid. 

34.  Of  the  rules  to  plead,  reply,  &c.    Ibid. 

35.  Suggestion  of  sherifr^s  interest,  &C.  Ibid. 

36.  or  amending  th^  pleadinga  and  other 
proceedings.    Ibid. 
•    37.  Of  (he  trial  and  evidence.    Ibid.     ^ 

38.  Bill  of  exceptiona.  4  Cow.  130,  note  (a). 

39.  Postea;    Ibid. 

40.  Repleader.    Ibid. 

41.  Of  the  judgment,  its  natnre  and  form. 
4  Cow.  130—133,  note  (a). 

43.  Judgment  rolls  complete.  4  Cow.  133, 
note  (a). 

43.  Costa.    Ibid 

44.  Execution.    Ibid. 

45.  Writ  of  error.    Ibid. 

46.  Return.    Ibid. 
47*  Abstract  of  the  late  act  concerning  pro- 

ceedinga  upon  quo  warranto^  dtc*  in  certain 
cases.    4  Cfow.  183,  3. 

48.  An  information  in  nature  of  a  quo  war^ 
tanto  lies  against  one  intruding  into  tne  office 
of  sheriff,  ia  eonsequenee  o£  an  aalawiul  deei- 
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and  that,  tberefore,  it  is  doobtfuf  whether,  je> 
eordinff  to  the  coarse  of  the  Court,  a  trial  can 
be  had  before  the  office  expiree;  provided  the 
application  for  leaye  to  file  the  intormation  be 
made  the  earliest  opportnoity  after  the  pfieoce 
complained  of  is  committed.    Ibid* 

64.  The  act  incorporating  the  Franklin  Fire 
Insurance  Companj  gave  a  vote  for  each  share 
of  stock;  bat  proTidM  that  no  share  should  en- 
title the  holder  to  vote  unices  the  stock  sbonld 
have  been  held  by  him  at  least  sixty  daya  next 
and  immediately  preceding  an  election;  and 
that  the  msgor  part  of  the  directors  should  con- 
stitute a  board,  and  have  power  to  make  such 
bv-laws,  rules,  and  regulations,  as  to  them 
should  appear  needful  and  proper  respecting 
the  election,  &e. ;  and  they  passed  a  by-law, 
reauiring  a  transfer  of  stock  to  be  registered,  in 
oraer  to  be  effectual.  And  about  a  month  pre- 
ceding the  annual  election,  tbpy  passed  another 
by-law,  reciting  that  it  might  happen  ^at  stock, 
might  be  sold  within  sixty  days  next  imme- 
diately preceding  an  election,  but  not  transferred 
on  the  books  of  the  company  at  the  time  of  the 
election ;  and  that  the  seller  in  whose  name  it 
might  stand  might  offer  to  vote  upon  it,  though* 
he  might  have  no  beneficial  interest  in  it ;  and 
enacting  that  such  voting  would  be  a  violation 
of  the  act  of  incorporation ;  and  that  it  should 
be  the  duty  of  the  inspectors  of  the  election, 
whenever  they  should  or  might  soapect  th^ 
the  stock  proposed  to  be  vot^  upon  nad  been 
sold  or  bargained  for^  or  contrasted  to  be  sold 
within  the  -sixty  days,  but  not  transferred  on 
the  books,  to  require  the  person  proposing  to 
Tote  to  adduce  satisfactory  proof  to  the  inspect- 
on,  either  by  his  own  oath  or  affirmation  teken 
before  some  eomnetent  officer,  or  other  proof, 
that  the  stock  had  not  been  sold,  or  the  benefi- 
cial interest,  or  any  part  of  it,  parted  with  by 
any  bargain,  or  contract  of  sale,  within  the  sixty 
days ;  and,  in  default  of  such  proof,  to  reject 
the  vote.  Heldy  that  this  by-law  was  void ;  that 
the  vendor  might  vote,  notwithstanding  the 
transfer  within  the  sixty  days,  the  same  oeing- 
unregistered ;  and  it  appeanng  that  certain  can- 
didates for  the  office  oi  directors  were  elected 
in  consequence  of  this  by-law  being  enforeed, 
the  Court  allow^  an  information  in  nature 
of  a  quo  warranto  to  be  filed  against  them. 
Und, 

65.  A  corporation  have  no  power,  by  a  by- 
law, to  demand  an  oath  of  a  stoclcholder  in  its 
frauds,  in  order  to  test  his  qualifications  as  a 
▼oter.    Ibid. 

66.  The  tenth  section  of  the  act  to  prevent 
fraudulent  bankruptcies  by  incorporated  eom- 
panies,  and  to  facilitate  pTooeedinga  against 
them,  &C.,  passed  April  21st,  1896,  (sees.  48, 
ch.  324.)  applies  to  an  information  in  nature  of 
a  quo  warranto  which  the  attorney-general  had 
moved  to  file  before  ibe  passage  m  the  act,  but 
which  the  Court  did  not  give  leave  to  file  till 
after  its  passage.  The  Feqpk  v.  7T66t^,  4 
Cow.  384. 

€7s  A  stiatute  altering  the  mode  of  proceed- 
ing in  point  of  form  in  a  suit  pending  when 
the  act  passed,  so  as  to  prevent  a  delay,  and 
hasten  the  thne  of  trial,  is  notriinooiistitatioaal. 

*  A 


68*  8aeh  an  act  will  be  cODStmed  Ubenlly; 
and  general  words,  not  expressly  prospee^fe, 
will  be  applied  to  a  pending  prooeediag. 
Ibid* 

60.  The  rale,  that  a  statute  should  not  be  so 
construed  as  to  affect  vested  rights,  does  not 
apply  to  a  statute  which  alters  t£»  form  of  the 
remedy  merely.    Ibid* 

70.  Under  the  tenth  section  of  the  ad  to  pre* 
vent  fraudulent  bankruptcies  by  incorponted 
companies,  and  to  facilitate  proeeedings  against 
them,  d(c,  (seas.  48,  ch.  324.)  the  Court  will 
m.ake  a  rule  for  the  defendant  to  appear  as  well 
as  to  plead,  dec.;  within  a  certain  ome^  viikoat 
process,  on  ffiving  leave  to  file  an  inforaiatiai 
m  nature  of  a  quo  warranto^  undw  the  oisih 
section  of  that  act.    Ibid^ 

71.  Form  of  the  rule  to  appear,  plesd,&&, 
under  the  tenth  section.    Ibid, 

72.  Whether  a  suit  bv  information  in  satma 
of  a  quo  warranto  shall  be  considered  as  eon- 
menced  on  moving  to  ^le  the  infonnatioa,  and 
before  it  is  actually  filed  t     Quart,    Ibid, 

73.  The  Court  will  construe  a  atatole  atrietif 
to  prevent  its  interfering  with  Tested  rights. 
Ibid, 

74.  Forms  ;«-of  information  in  nature  of  a 
quo  warranto  against  an  incorporated  bank,  for 
exercising  banking  privileges  without  wamiic,* 
of  plea.  Setting  forth  its  act  of  incorpoFstieii, 
and  organization  under  it;  of  three  several n- 
plicatioas ;  1.  That  on,  &e.,  the  debts  doe  1^ 
the  bank,  over  and  above  the  amoont  of  their 
specie  deposits,  exceeded  three  times  the  am 
of  the  capital  stock  aubscribed  and  psid  in; 
rejoinder  and  issue  thetetm ;  2;  That  they  lefiA' 
ed  to  redeem,  Ac,  in  specie,  6cc.,  and  yet  did 
not  wholly  discentinue  their  baakioff  opera- 
tions ;  rtioinder  and  iuue  tkereonf  Z*  Taat  they 
became  insolvent,  by  fraud,  neglect,  or  mis- 
management of  them,  or  of  fome  or  all  of  their 
offieera  or  agents,  stopped  payment,  and  dis- 
continued and  dosed  tneir  banking  operaticai 
for  several  years.  Rejoinder  to  the  Isst  repli- 
cation admitting  its  truth,  but  saying  that  the 
bank,  on,  iic^  vesomed  payment^  ttod  con- 
tinued it  ever  since  that  time,  peatufrer  and 
joinder.  Heldj  that  the  rejoinder  vrss  safficieflt 
People  V.  Niagara  Bank^  6  Coar.  196, 

79.  An  information  in  natoie  of  a^ao  war* 
ranto  against  a  corporation,  for  a  forwitore  of 
its  franchises,  may  be  filed  against  it  byitt 
corporate  name ;  may  diarge  it  generally  with 
usurpation ;  and  on  tfie  defendant's  aeV^g  for^ 
the  act  of  iacorporation,  and  Justifying  osder  itf 
the  attorney-general  mat  rep)y  the  caoaea  of 
forfiuture- specially ;  auch  a  r^lication  is  not  n 
departure.    Ibid* 

76.  An  information  in  nature  of  a  ^  losrrfste 
against  an  incorporated  corapanv,  seekin?  to 
deprive  it  of  its  franchises,  on  the  gvoand  of 
forfeiture  by  nonuser,  l£Ob,  may  be  aflsiast  ^ 
company  in  its  corporate  name.  Feope  r.  At^ 
eon  Ami,  6  Cew.  S17. . 

77.  The  judgment  is  a  judgment  sfseianR* 
Ibid.  . 

78.  Corporate  rights  m«f  be  f(fffeited  by 
aonuser  or  misuser.    Ibid*  , 

79.  Suffering  an  act  to  be  done  wkieh  de- 
atnya  tha  and  and  oh^aeX  dot  whidi  a  eoipoi*" 
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tion  was  instituted,  is  equivalent  to  a  sarrender 
of  its  corporate  rights.    Ibid, 

80.  As  where  an  incorporated  hank  becomes 
'  insolvent,  and  assigns  so  much  of  its  property 

to  trustees,  for  the  purpose  of  paying  its  debts, 
as  to  prevent  its  resumption  4)f  banking  bnsi- 
ness.    Ibid.  .        x  '    . 

81.  And  the  attorney«general  may,  on  infor- 
mation in  nature  of  a  quo  voarrarUOf  reply  such 
assignment  in  general  terms ;  without  saying 
in  particular  How  much  was  assigned,  or  its 
value ;  or  how  much,  or  what  value  was  neces- 
sary to  disable  the  bank  from  resuming  its  ope- 
rations.   Ibid, 

83.  The  form  of  a  judgn^ent  of  ouster  on 
quo  warrtmio  against  a  corporation.  Uliea  In- 
miranee  Companjf  ▼.  SeoU^%  Cow.  709. 

83.  It  determines  as  the  right  for  erer  as  to  all 
persons ;  and  may  be  ^vea  m  evidence  withoot 
Deing  pleaded  by  parties  and  -all  pthers,  on  an 
issue  involving  the  rights  upon  which  it  has 

gassed.  Authorities  to  this  point.  Pbr  Culden^ 
^nator.  Ibid, 
^  8^1.  An  information  in  the  nature  of  a  quo 
warranto^  filed  under  tl^e  rerised  statutes 
against  a  ^corporation  by  its  corporate  name, 
admits  the  existence  of  the. corporation,  or  that 
it  once  had  a  legal  existence.  .  The  People  v. 
Refutseber  and  Saratoga  Bail  Road  Company  f 
15  Wend.  113. 

85*.  It  aeem$^  that  previous  to  those  statutes, 
it  would  'have  been  sufficient,  in  a  plea  to  an 
information  against  a  corporation  by  its  corpo- 
rate name,  to  set  forth  the  charter,  and  to  allege 
acts  of  user  under  it,  without  showing  a  com- 
pliance with  the  requirements  of,  the  charter 
authorizinff  corporate  acts;  and  if  there  had 
been  a  neglect  to  comply  with  any  of  the  require- 
ments, it  must  have  been  shown  by  replication. 
Ibid* 


.  BEC06NISANCE. 

1.  Practice  as  to  taking  bail  on  recognisance 
upon  arrest  by  attachment  for'  contempt  The 
Peoph  ▼.  T^jjp,  3  Cow.  340* 

2.  A  defendant  being  arrested  by  attachment 
for  a  contempt  iherely  teohnical,  and  odering 
to  give  bail  for  his  appearance,  but  the  sherin 
deolining  to  go  with  mm  oefore  a  judge  for  this 
purpose,  and  having*  appeared  and  answered 
mtcrrogatories,  was  aischarged  on  payment  of 
costs,  not  including  the  shenff's  fees  for  attend- 
ance upon  the  attachment.    Ibid* 

3.  What  the  ^sheriff  should  do  on  arrest. 
Party*s  own  recognisance  to  be  taken,  or  plain- 
tiff may  demand  bail.    Ibid. 

4.  On  a  verdict  of  acouittal,  if  ^e'defiendant 
be  in  piison,  he  is  immediately  discharged ;  and 
if  out  on  bail,  his  recognisance  is,  ip9ofado^ 
discharged  without  any  further  entry.  JmUs  y. 
APCoy^  4  Cow.  406. 

6.  Proceedings  on  the  defendant's  removing 
an  indictment  for  a  misdemeanour  by  certiorari. 
The  People  ▼.  WinAeU^  7  Cow.  160. 

6.  Cottstmction  of  Uie  tenns  of  his  recogni- 


sance upon  the  statute.    (1  R.  L.  141,  s.  4.) 
Ibid, 

7.  Both  parties  should  go  to  trial  according 
to  the  terms  of  the  recognisance,  of  course,  ana 
whether  the  defendant  give  notice  or  not.    Ibid, 

8.  No  nrie  need  be  taken  on  the  part  of  the 
people.    Ibid, 

9.  A  defendant  omitted  to  appear  and  try  at 
the  circuit,  because  he  could  not  procure  certain 
material  testimony*  On  motion  to  estreat  his 
recognisancet.ordered  that  the  motion  be  granted^ 
unless  within  thiity  days  he  should  give  a  new 
recognisance  to  appear  and  try  at  the  next  cir- 
cuit. 'Ibid,    . 

10.  Whether  the  first  recognisance  continued 
in  forte  1     Qtuere,    Ibid, 

11.  Where  the  condition  either  of  a  bond  or 
recognisance  becomes  impossible  of  perform* 
ance  by  the  act  of  God«  or  of  the  law,  or  the 
obligee  or  counsel,  performance  is  excused. 
The  People  y.  Mannings  8  Cow.  397. 

13.  E,  g.  a  sheriff's  recognisance  to  appear 
on  an  attachment,  where  he  is  sick  at  the  oay, 
and  afterwards  dies.    Ibid. 

13.  The  district  attorney  may  remoye  a  cri- 
minal cause  to  the  Supreme  Court  by  certiorari^ 
as  a  matter  of  course,  and  of  right.  The  People 
y.  Vermilyea^  7  Cow.  109. 

14.  Forn\  of  a  recognisance  for  the  appear- 
ance of  a  defendant  w)u)  has  removed  a  crimi- 
nal cause  by  urUorari^  for  error  in  his  convic- 
tion; and  upon  which  the  Supreme  Court 
ordered  him  to  be  tried  at  the  circuit.    Ibid, 

15.  Sureties  for  the  defendant's  appearance  to 
answer  an  indictment,  &c.,iiiust  jusiifv^  if  tliis 
be  required  by  the  district  attorney.    Ibid^ 

IG.  An  action  may  be  sustained  in  the  Sn* 
prem^  Court  upon  a  criminal  recognisance  taken 
in  the  Court  of  Oyer  and  Terminer.  The  Peo* 
pie  y.  Van  Epe^  4  Wend.  387. 

17.  A  recognisance  must  be  filed  or  made'a 
record  of  a  Court  to  sustain  a  suit,  and  must  be 
so  averred  in  the  declaration.  It  should  also 
be  ayerred  that  the  default  in  not.  c(*mplying 
with  the  condition  of  the  reeognisance  was  en- 
tered of  lecord.    Ibid, 

18.  A  party  bound  to  appear  at  a  Court  of  cri- 
minal jurisdiction,  and  answer  what  shall  be 
obiected  against  him,  forfeits  his  recognisance 
if  ne  departs  without  leave ;  it  is  no  answer  to 
a  suit  on  the  recognisance,  that  h^  appeared 
and  was  ready  to  answer,  if  at  a  subsequent 
day  of  the  Court,  he  did  not  appear  when  de- 
manded.    The  People  v.  Stager^  10  Wend.  431. 

19.  The  clause*  **that  he  shall  not  depart 
until  discharged,"  is  not  necessary  to  be  in- 
serted in  Uie  recognisance,  in  respect  to  the 
charge  upon  which  the  recognisance  is  entered 
into;  its  use  is  to  detain  the  party  upon  other 
charges  that  may  be  exhibited  against  him; 
and  if  such  other  charges  are  presented,  and  the 
party  is  convicted,  and  refuses  to  appear  after 
personal  noticci  the  recognisance  is  forfeited. 
Ibid. 

30.  If,  howeyer«  afler  a  recognisance  is  en- 
tered into,  the  paicly  charged  is  arrested  on  a 
bench  warrant,  issued  upon  an  indictment  for 
the  same  offence,  and  he  subsequently  escapes, 
his  bail  are  discharged.    /6tdL 
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fil.  Afler  BQcli  arrest,  the  proper  coone,  it 
9€tm$j  would  be  for  the  public  prosecutor  to  re- 

auire  new  bail,  or  move  for  the  commitment  of 
le  defendant.    Ihid. 

23.  A  recognisance  taken  before  two  jnstices 
of  the  peace,  for  the  appearance  of  a  party  in- 
dicted in  a  Court  of  General  Sessions  of  a  mis- 
demeanour, is  ((ood  and  valid.  The  People  ▼• 
Huggiru,  10  Wend.  464. 

s3.  After  indictment,  any  one  justice  of  the 
peace  baa  power  to  admit  to  bait  a  party  ipdict^ 
ed  in  the  Court  of  General  Sessions  of  an  of- 
fence triable  in  that  Court ;  and  before  indict- 
ment, he  may  let  to  bail  a  person  charged  with 
an  offence  under  the  degree  of  grand  larceny; 
Ilnd. 

84.  So  also,  two  justices  may,  before  indict- 
ment, let  to  bail  prisoners  arrested  and  in  jail, 
charged  on  suspicion  of  felony.    Ibid, 

95.  The  statute  requiring  reeognlsanees  to 
be  signed  only  requires  the  signature  of  the  cog- 
liisor.    Ihid, 

9S.  It  tieed  not  be  positively  averred  in  a  suit 
on  the  recognisance,  that  the  recognisance  was 
fil^d  in,  or  made  a  record  of  the  Court  in  which 
it  was  returnable ;  it  is  sufficient  oh  general  de- 
murrer, that  the  declaration  refer  to  it  as  a  record 
of  the  Court.    Ibid, 

'  97.  An  aTerihent  that  the  principal,  although 
called,  did  not  appear,  is  equivalent  to  ah  aver- 
ment that  his  default  for  not  appearing  was  en- 
tered of  record,  and  supersedes'  the  necessity  of 
an  allegation  that  the  bail  did  not  produce  the 
principal.    Ibid, 

98.  On  an  attachment  against  the  sheriff  for 
not  returning  tiJL  fa,^  ruled  that  the  recogni- 
sance be  in  double  the  amount  of  iheji,fa,i  and 
that  the  sheriff  should  answer  such  interroga- 
tories as  should 'be  regularly  exhibited.  The 
People  V.  LowndeSf  1  Hall,  295* 


RfiDfiMPTION  OF  LANDS. 

1.  One  who  comes  to  redeem  fVom  a  judg- 
ment creditor  under  the  act,  (sess.  3,  ch.  184, 
s.  3.)  may  pay  the  money  either  to  the  sheriff  or 
the  creditor.    Exparte  C,  Boards  4  Cow.  490. 

9:  The  sheriff  may  receive  current  bank 
bills,  even  against  the  express  directions  of  the 
creditor.    Ibid, 

3.  So  he  may  allow  an  assignee  to  redeem, 
de  beneeue^  without  demanding  present  evidence 
of  the  assignment.    Ibid, 

4.  A  creditor  upon  a  judgment  obtained  by 
attachment  before  a  justice  may  redeem  lands 
sold  on  JL  fa,  upon  a  previous  judgment,  ^^x 
parte  Carmuhoiet,  5'  Cow.  17. 

6.  A  judgment  upon  attachment  before  a  jus- 
tice has  the  same  force  with  any  other,  except 
as  to  the  defendant's  right  of  set-off.    Ibid, 

6.  H.  obtained  judgment,  then  K.,  and  then 
P.  against  the  same  defendant,  on  whose  land 
the  judgments  were  liens.  This  land  wad  sold 
on  H.'a  /I.  fa,  to  K.  for  $90.  P.  redee^med 
from  K.  oy  paying  the  $90  and  ten  per  cent.; 
and  after  fifteen  montha  took  a  deed  from  the 
sheriff.    K.  insisting  that  P.'s  redemption  was 

»t  good,  his  (K.'s)  intermediate  judgment  not 


being  paid,  the  sheriff  afVerwards  gave  him  a 
deed,  and  he  brought  ejectment  against  P.'a 
tenant.  Held,  that  the  second  deea  was  void ; 
P.'s  right  having  become  perfisct  by  lapse  of 
time.    Jackson  v.  Budd^  7  Cow.  658. 

7.  Beld^  that  K.  should  have  redeemed  of  P., 
which  he  might  have  done  on  simply  paying 
the  redemption  money  paid  by  P.;  and  was  not 
bound  to  pay  P«*s  judgment.    Ibid, 

8*  A  senior  judgment  creditor  may  redeem 
from  a  junior  judgment  creditor,  who  has  re- 
deemed from  a  sale  on  a  judgment  senior  to 
both,  without  paying  the  youngest  judgment. 
Ibid, 

9.  A  junior  judgment  creditor  may  redeem 
from  a  sale  on  a  senior  judgment,  withooi  pay- 
ing intermediate  judgment ;  and  if  an  interme- 
diate judgment  creditor  suffer  the  fifteen  months 
to  elapse  without  himself  redeeming,  his  rights 
are  gone.    Ibid, 

10.  A  purchaser  of  land  at,  or  one  who  re- 
deems from  a  sheriff's  sale  upon  a  junior  judg- 
ment, or  upon  a  judgment  whose  lien  ban  expired 
by  the  lapse  of  ten  years,  acquires  all  the  inte- 
rest of  the  judgment  debtor,  becomes  in  efieet 
his  grantee,  and  may  redeem  as  such  within 
twelve  months  after  sheriff's  sale  upon  a  senior 
judgment.  Ex  parte  The  Peru  Iron  C&auma^ 
7  Cow.  540.  •    - 

11.  A  sale  of  land  upon  execution  does  not 
'  carry  a  tide,  but  only  a  lien  till  after  fiAees 

months.    Ibid, 

19.  One  who  acquiiies  tifie  to  the  land  of  a 
judgment  debtor  by  purchase,  at  a  sheriff^s  sale, 
bein^  considered  a  grantee ;  On  his  redeeming 
within  twelve  months  from  a  sale  upon  a  senim 
judgment,  the  latter  sale  becomes  void.     Ibid, 

\il  Semble,  that  one  having  purchased  land 
at  sheriff's  sale  acquires  at  fiist  a  mere  K«i, 
which  he  may  release  or  discharge  wiihout  the 
consent  of  junior  judgment  creditors.    Ibid^ 

14.  A  junior  judgment  i»editor  jpays  a  pur- 
chaser under  a  senior  judgment  wMch  be  owns 
his  purchase  money  with  ten  per  cent.,  and 
take  an  acknowledgment  of  the  payment,  » 
assignment  of  the  j  advent,  and  all  the  pur- 
chaser's interest  in  the  land,  with  an  order  as 
the  sheriff  to  jconvey  to  the  person  paying. 
Held^  that  the  person  paying  is  to  be.consiae.rBil 
a  redeeming  creditor,  not  a  mere  assignee. 
Ibid, 

15.  When  one  comes  to  redeem  land  sold  on 
execution,  from  one  who  has  before  redeemed ; 
and  4he  latter  claims  to  have  aft  increased  pay- 
ment to  him  as  assignee  of  a  judgment  in  virtue 
of  which  he  redeemed,  he  must  romish  proof  of 
his  right  to  such  judgment ;  and  it  is  not  enough 
to  furnish  a  mere  memorandum,  and  give  notice 
of  the  assignment.    Ibid, 

16.  Though  a  judgment  creditor  has  once  re- 
deemed upon  his  judgment  and  taken  a  title,  it 
is  not  a  satisfaction ;  and  he  may  redeem  aeata 
in  virtue  of  the  same  jud^ent,  especially  nom 
a  sale  on  a  judgment  senior  to  his  own,  and  tfas 
one  from  which  he  first  redeemed.    Ibid, 

17.  A  tender  by  one  Judgment  creditor  to 
another  does  not  discharge  the  lien  of  the  latter. 
Ibid, 

18.  A  short  payment  on  attanptingto  redeem 
is  a  fatal  omiission,  and  renders  ihe  ledemptioa 
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'Void,  ibongh  it  be  by  mistake  of  tbe  sbeiifT  to 
^whoro  the  money  is  paid,  and  he  assume  upon 
himseif  to  make  it  up  to  the  purchaser  from 
whom  the  redemption  is  sought  to  be  made. 
Ibid. 

19.  Where  a  party  is  entitled  to  redeem,  the 
proper  decree  is  for  a  foreeloaurt^  tf  the  oppel" 
tatU  doe»  not  redeem  within  a  apa^fied  iime^  and 
not  that  ike  bill  be  ditmieaed.  The  latter  de- 
cree would,  after  a  hearing  upon  the  merits, 
operate  as  a  bar  to  any  future  claim  to  redeem. 
Dunham  V.  Jackmm^  6  Wend.  33. 


RELEASE. 

1.  A  release  without  consideraiion,  and  not 
under  seal,  is  Foid.  Jaekaon  ▼.  Stackhotue^  1 
Cow.  123. 

3.  A  covehant  not  to  sue  shall  be  construed 
a  release,  so  as  to  prerent  circuity  of  action. 
Ibid. 

3.  Where  there  are  genexal  words  alone  in  a 
release,  they  shall  be  taken  most  strongly 
against  the  releasor ;  but  where  there  is  a  parti- 
cular recital,  and  the  general  words  follow, 
these  shall  be  qualified  by  the  recital.    Ibid. 

4.  Where  a  release  acknowledged  the  receipt 
of  one  dollar,  in  full  of  a  certain  jodgment, 
(describing  it,)  and  also  in  full  of  all  debts,  de- 
mands, judgments,  executions,  and'  accounts 
whatsoeTer ;  held,  that  it  was  restrained  by  the 
particular  words  to  the  judgment  on]y,  and  did 
not  Operate  upon  a  mortgage  between  the  par- 
ties.   Ibid* 

5.  A  bond  or  covenant  by  the  creditor,  to 
save  harmless  and  indemnify  the  debtor  against 
the  debt,  operates  as  a  release  of  the  debt. 
dark  ▼.  BuA^  3  Cow.  151. 

6.  A.  and  B.  gave  a  note  to  C.  of  $3000 ; 
and  then  B.  and  G.  became  bound  in  the  penalty 
of  $3000  to  indemnify  A.  against  all  the  part^ 
nership  debts  due  from  A.  and  B.,  the  SSOOjD 
debt  due  to  C.  being  one  of  them,  and  C.  paid 
under  this  bond  to  the  amount  of  the  penalty, 
by  way  of  indemnifying  A.  against  other  debts 
due  from  the  firm  of  A.  and  B.,  and  then  brought 
his  action  against  A.  upon  the  note  to  G.  Held^ 
that  he  should  recover;  for  he  shall  not  be 
holden  io  pay  beyond  the  penalty  of  his  bond, 
more  especiul  v  as  he  was  a  mere  surety ;  and 
the  bond  shall  not  operate  as  a  release  of  a 
debt  which  he  could  not  be  called  upon  to  pay. 
Ibid. 

7.  A  bond,  or  oth^  specialty,  may  be  dis- 
charged or  released  by  a  parol  agreement  between 
the  parties.     Dearbim  v,  Oom,  7  Cow.  48. 

8.  Aiid  especially  where  such  parol  agreement 
is  executed.    Ibid. 

9.  Thus,  where  D.  bound  himself  by  bond  to 
sell  laud  to  C.,  who  gave  his  notes  for  the  consi- 
deration money,  and  took  possession ;  but  after- 
wards, it  was,  in  pursuance  of  a  parol  aflnree- 
ment,  surrendered  to  D.,  who  finiuly  srfd  it, 
thouffh  the  bond  was  not  cancelled  or  surrci^ 
derea ;  yet  held,  that  it  was  discharged,  and  that 
no  action  would  lie  on  the  notes,  the  whole  con- 
tract of  sale  being  discharged  by  die  neiw  parol 
executed  Sgreement.    liid* 


10.  A  levy  on  sufficient  pro)}efty  to  satisfv 
a  judgment,  and  a  release  of^  the  property,  will 
not  operate  to  discharge  the  debtor  where  ho 
procu/es  the  release  by  his  own  act;  as  by  pre* 
tending  that  the  property  is  owned  by  others. 
Ontario  Bank  v.  Hallett,  8  Cow.  193. 

11.  An  agreement  or  covenant  not  to  sae 
one  of  several  promisors  is  no  release  of  tbe 
others,  though  made  upon  good  consideration. 
Caiekill  Bank  v.  Meaameer^  9  Cow.  37. 

13.  Otherwise  of  technical  release.    Ibid. 

13.  An  instrument  containing  mutual  releases, 
and  a  covenant  by  one  party  with  the  other  to 
pay  the  half  of  what  migi^t  be  recovered  in  a 
suit  then  pending,  brought  by  the  covenantor 
against  a  third  party,  will  not  be  set  aside  on 
the  allegation  th^t  the  accounts  between  the 
parties  were  at  the  time  open  and  unsettled, 
and  that  it  had  been  since  discovered  that  a 
large  balance  was  due  to  the  party  covenanting. 
Nor  will  the  accounts  be  examined  for  the  pur- 
pose of  showing  that  the  covenant  was  without 
consideration,  and  therefore  void.  Wood  v. 
Young,  5  Wend.  630. 

14.  A  power  of  attorney  executed  on  the  dis- 
solution of  a  firm  by  two  partners,  to  a  third, 
authorizing  him  to  ask,  demand,  and  receive  the 
debts  of  the  firm,  and  declaring  «the  appoint- 
ment irrevocable,  does  not  transfer  such  debts 
to  the  member  thus  authorized,  and  conse- 
quently does  not  render  inoperative  a  releaae 
snbseqnently  executed  by  one  of  the  other  mem- 
bers of  the  firm,  to  one  of  its  debtors.  Sapier 
V.  BPLeod,  9  Wend.  130. 

15.  The  mere  fact  of  the  appointment  being 
declared  to  be  irrevocable  is  not  enough  to  give 
the  instrument  the  character  of  an  assignment. 
Ibid. 

16.  A  release  of  one  of  several  covenantors 
will  not  discharge  his  co-covenantors,  unless  it 
be  a  technical  release  under  seal ;  a  parol  agree- 
ment to  release  will  not  have  that  efifect.  De 
Zen^  V.  Bailey,  9  Wend.  336. 

17.  A  sealed  executory  contract  cannot  be 
released  or  rescinded  by  a  parol  agreement; 
thus,  where  a  landlord  covenanted  to  make  cer- 
tain alterations  and  improvements  in  a  store, 
and  by  the  same  instrument  let  the  store  so  to 
be  altered  to  a  tenant  for  a  term  of  years  at  a 
stipolated  rent,  and  by  reason  of  the  decay  of  the 
building,  the  landlord  was  forced  to  change  his 
plan,  and  accordingly  took  down  the  old  build* 
mg  and  erected  a  new  one,  in  which  he  fitted 
up  a  store  for  the  tenant,  to  which  change  of 
plan  the  tenant  gave  a  parol  assent;  it  wa$ 
neld,  in  an  action  by  the  tenant  against  the  land- 
lord for  the  nonperformance  of  the  original 
covenants,  that  the  evidence  of  assent  was  in- 
competent and  inadmissible.  Deheroix  v.  Bulh' 
ky,  13  Wend.  71. 

18.  After  a  breach  of  a  sealed  contract,  the 
right  of  action  may  be  waived  or  released  by 
a  new  parol  contract  relative  to  the  same  sub- 
ject-matter, or  by  any  valid  parol  executed  con^ 
tract.    Ibid* 

19.  To  an  action  of  amamjmt,  to  recover  the 
balance  of  an  account,  the  defendants  pleaded 
«  releaae,  under  the  seal  of  the  plaintiffs.  The 
plaintiffs  replied,  that  the  release  was  obtained 
from  them  by  the  fraud  and  covin  of  the  defends 
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anU,  on  which  issue  w«8  joined.  At  the  trial, 
the  plaintiffs,  to  support  this  issne,  offered 
to  show  fraud,  on  the  part  of  the  defendants, 
in  the  cotmderation  on  which  the  release  was 
founded.  Tlie  defendants  contended,  that  the 
proof  ought  to  he  confined  to  the  fraud  in 
the  execution  of  it  only,  and  that  if  such  fraud 
was  not  shown,  the  release  was  a  flat  bar  at 
law.  Held^  that  the  position  of  the  defend- 
ants' counsel  was  fully  supported  by  the  de- 
cisions of  our  own  Courts.  Belden  y.  Davtes^ 
9  Hall,  433. 


RELIGIOUS  MEETINGS. 

• 

1.  In  proceedings  against  a  disturber  of  reli- 
gious meetings,  it  is  not  necessary  that  pro- 
cess should  actually  issue;  it  ia competent  to  a 
defendant  roluntarily  to  appear  and  answer  to 
the  complaint.    Bmier  ▼.  SmUh^  10  Wend.  877. 


RENT. 

1 .  The  derise  of  an  eatate  which  is  subject  to 
a  lease  will  pass  to  the  devisee  right  to  the 
rent  payable  under  the  lease.  Frovoii  ▼.  Colder j 
a  Wend.  517. 

9.  A  plea  to  an  avowry  for  rent  that  the  land- 
lord holds  under  a  title,  which  in  law  amounts 
to  a  mortgage,  which  has  not  been  recorded,  and 
that  the  plaintiff  holds  under  the  same  person 
from  whom  the  landlord  derives  his  title,  by  a 
bona  fide  purchase  for  a  valuable  consideration, 
is  good,  and  a  comp]ete  answer  to  the  avowry. 
Brmon  v.  Dean  etal.3  Wend.  808. 

8.  Nor  does  such  a  plea  amount  to  a  disseisn, 
as  it  shows  the  relation  of  landlord  and  tenant 
does  not  exist.    Ibid, 

4.  Where  a  sheriff  received  an  execution,  and 
went  with  it  in  his  pocket  to  the  house  of  the 
defendant,  but  took  no  inventory,  and  did  no 
act  to  enforce  the  execution  for  eleven  months 
afterwards,  not  even  apprizing  the  defendant 
that  he  had  come  to  make  a  levy ;  U  was  held^ 
that  no  such  levy  had  been  made  as  would  debar 
the  landlord  of  the  house  fVom  claiming  the  rent 
due  to  him  which  accrued  subsequent  to  the 
pretended  levy.  Beekman  v»  Lannng^  3  Wend. 
446. 

6.  Notice  of  the  rent  due  may  be  given  to  the 
sheriff  even  after  sale  under  an  execution,  so 
that  it  be  before  the  money  is  paid  over  to  the 
plaintiff.    Ibid, 

6.  Where  rent  in  kind  is  payable  by  the 
terms  of  the  lease  at  such  place  in  a  market 
town  as  the  lessor  shall  appoint^  if  no  appoint- 
ment is  made,  it  is  the  duty  of  the  lessee  to  seek 
the  lessor,  to  ascertain  the  j^ace  of  payment,  and 
there  to  deliver  his  rent,  if  the  landlord  could 
not  be  found,  a  delivery  at  any  place  in  the 
market  town,  it  eeema^  would  be  sufficient.  Lath 
▼.  Dnm,  4  Wend.  313. 

7.  A  tenant  cannot  set  off  damage  sustained 
by  the  breach  of  his  landlord*s  agreement  to 
finfth  or  repair  a  house,  against  a  demand  for 

m.    JUkn  V.  Pell  eial.4  Wend.  505. 


8.  A  plea  of  nontenure^  to  an  avowry  for  mit 
settinfi^  forth  wtitn  in  A.  B.,  and  deducing  tiile 
from  him  to  the  avowant,  and  also  showiog  a 
rtvernonary  inttreat  in  the  avowant  after  the 


termination  of  the  demise  under  which  the  di» 
tress  was  made,  admite  the  sebin  and  the  ie- 
miee  to  the  avowant  from  the  tenant  to  the  ficfr 
hold ;  it  only  puts  in  tssne  the  demise  onder 
which  the  distress  was  takeiu  Bkmer^.Jttklt 
8  Wend.  448. 

■  9.  Biem  in  orrere  is  quan  a  general  ttsoc 
when  pleaded  iif  bar  of  an  avowry.  The  geoe^ 
ral  issue,  strictly  speaking,  puts  in  issoe  emj 
material  averment;  not  so  the  plea  of  rum  is 
arrerei  it  admits,  the  title  of  the  defendant  n 
stated  in  the  avowry,  which,  therefore,  need  not 
be  proved,  unless  the  plea  be  accompanied  bj  i 
plea  of  nontenure.    Ibid, 

10«  Where  A.  and  B.  let  certain  piesiisei 
habendum  to  the  tenants  for  five  years,  in  coosi* 
deration  of  the  payment  of  the  nett  annual  lent 
of  #600;  t/tooiAe^  that hotlilesscHa might joa 
in  an  action  for  the  nonpayment  of  the  rea^ 
although  after  Uie  kabenJum  thete  was  a  eoT^ 
nant  on  the  part  ef  the  lessees  to  pay  to  the  1» 
sors,  **to  each  an  equal  half  or  moiety  of  tlie 
rent,''  and  that  the  lessees  had  a  joint  iRtmH 
in  the  tent,  until  severed  by  a  several  paymni 
7)fke  et  aL  v.  M'Lean  et  oL  li>  Wend.  371 

11.  Where  a  contract  is  made  Under  86b1  sod 
inter  partee^  the  parties  to  the  covenant  mast  be 
parties  to  the  suit  to  enforce  that  contract.  IHi 

19.  A  ttotioe  of  a  claim  for  rent  from  a  Itsd- 
lord  to  a  sheriff  is  good,  and  sufllcient  to  jastifr 
him  in  retaining  the  sum  claimed  as  reat,!!* 
though  the  time  during  which  the  rent  accraed 
ia  not  stated  in  the  notice.  Miller  v.  J<thmn, 
19  Wend.  197. 

13.  Whether  the  sheriff  for  such  defect  migbt 
not  disregard  the  rcptl  Qutcre,   Snd, 

14.  The  failure  of  a  k^sor  to  perform  cemin 
covenants  contained  in  the  leasftf  which  if  ]M^ 
formed  would  render  the  demiaed  preniisea  mon 
valuable,  is  no  bar  to  the  lessor's  claim  forieot; 
the  remedv  of  the  lessee  is  by  action  to  recorv 
damages  mr  the  breach  of  the  covenants.  £^ 
ridge  v.  Oefrom,  19  Wend.  ^99. 

15.  The  omtssion  of  the  landlord  to  perfon 
his  covenants  doea  not  amount  to  an  erictioa 
Ibid, 

.  16.  The  property  of  a  third  person  apoa  de- 
mised premises  maybe  taken  under a^dietRei 
warrant  for  rent.  Spencer  v.  M*€rawen  et^^^ 
Wend.  95C. 

17.  Where  a  tenant  under  a  lease  enters  upoB 
the  demised  premises,  and  continues  ia  the  poe- 
session  thereof  for  the  ueriod  of  nine  jears,  ih* 
landlord  may,  hf  one  clistrssa,  distraiq  for  the 
rent  accrued  dunng  the  whole  time;  and  if  tbe 
property  be  tidcen  from  his  possession  by  a  vnl 
of  replevin,  be  may,  in  an  avowry,  acknowledge 
the  taking  for  the  whole  nine  years,  as  opoa  ooe 
entire  lease.  Ske$>wood  v.  FkHUpe,  13  Weoi 
479. 

18.  In  sunmiary  jiroceedinga  under  the  st» 
tute  against  tenants  fitr  the  nofipayment  of 
rent,  the  fact  that  sati^action  of  the  rent  eanot 
be  obtained  by  distress  may  be  shown  by  affida- 
vit ;  it  is  not  necessary,  to  resort  to  actasl  diatnR* 
for  the  purpose.  Boger^r,  Zyndti  U  Wend.  17^ 
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Id.  The  aiBdaYit  sboald  nam*  the  person  of 
whom  the  rent  is  demanded ;  but  though  de- 
fecttre  in  this  particular,  if  stated  that  demand 
vas  made  upon  the  land,  it  is  suffioient  to  give 
jurisdiction  to  the  officer,  and  the  defect  capnot 
be  objected  to  collaterally ;  the>  remedy,  if  any, 
is  by  eeriiorarim    JRrid, 

20.  A  deipand.of  rent  "may  be  made  of  the 
tenant  in  possession,  and  ti  seems,  that  the  no* 
tice  requiring  payment  or  a  surrender  of  th^ 
premises  may  be  serred  upon  him,  although  he 
oe  not.  the  lessee  or  assignee. "  Ibid. 

91.  It  is  not  necessary  that  there  should  hs 
both  a  demand  of  rent,  and  a  notice, requiring 
payment  or  a  surrender.    Ibid. 

3-2.  The  grantee  of  demised  pmmtses  cannot 
maintain  an  action  in  his  own  name  upon  a 
guarantee  for  the  payment  of  the.rent'  resenred 
m  the  lease  given  to  his  grantor  by  a  third  per- 
son ;  the  suit  most  be  in  tne  name  of  his  grantor. 
The  revised  statntes  have  not  ^changed  the  law 
In  this  respect.  Harbeek  r.  Syhester  ei  oL  13 
Wend.  608. 

93.  A  mortgagee  of  a  term,  who  has  not  taken 
possession  of  Sie  demised  premises,  is  not  liable 
for  rent.  The  law  in  this  respect  is  different 
here  from  what  it  is  in  England.  Wailon  t. 
Cronly'9  Amimttraior^  U  Wend.  63. 

94.  The  affidavit  accompanying  a  warrant  of 
distress  for  rent  mnst  state  the  time  for,  or  dur- 
ing which  the  rent  accrued ;  it  is  not  enough 
to  state  the  amount^  rent,  and  the  time  up  to 
which  it  is  claimed.  MarguiBaet  v.  OrmtUm^  15 
Wend.  368. 

95.  Where  the  affidavit  is  defectire,  the  land- 
lord fails  to  show  a  right  to.distrain^  and  is  lia^ 
ble  to  an  action  of  trespass  for  property  taken 
nnder  the  warrant. '  Ibid. 

96.  Where  there  is  S'  mere  iiremilarity,  the 
remedy  is  by  action  on  the  case.    &id. 
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1.  The  defendant  nay  nm  pro$  the  plaintiff 
in  replevin,  though  the  plaint  has  not  been  re- 
turned, especially  where  it  is  withdrawn  by  the 
plaintiff  from  the  sheriflTs  hands.  *  £x  porU 
Forij  6  Cow.  43. 

9.  And  to  support  the  proceedings,  even  afier 
error  bitonght,  the  Court  may  allow  the  defend- 
ant to  file  a  plaint  nunc  pro  lune.    Ibid. 

3.  A  defendant  in  replcTtn,  whether  sued  by 
plaint  or  writ,  may  non  pro»  the  plaintiff.  Ihri 
r.  SmaiUyy  6  Cow.  439. 

4.  But  it  is  error,  if  it  appear  on  the  record 
that  the  fi&nprot  was  t>f  the  same  term  with  the 
return  nf  the  proeess.     &idt 

5.  A  writof  re|!ieyin,  tested  at  one  term,  and 
Tetnmpible  at  the  next  term  but  one,  (an  entire 
term  inferveniogv)  is  Toidable.  ,  Cayward.  v. 
/Ioo/b'<l/e,  6  Cow,  609. 

6.  Semhfkt  It  may  be  amended,  but  not  unlets 
the  defect  appear  to  have  atisen  from  mistake, 
and  aU  suspicton  be  removed  that  the  long  re- 
turn day  was  « trtck  to  postpone  the  trial.  Ibid. 

7.  Where  in  replevin,  the  jury  iaaa&  for  the 
plaiatiffV  but  omitted  to  find  costs  or  damages, 
the  cirenit  jud«e,  4ft#r  they  sapamtedt  aUowed 
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<*  six  cents^^  to  be  added  by  the  clerk,  and  refer<* 
red  it  to  the  Supreme  Court,  whether  it  might 
be  amended  as.  to  the  .damages,  That  Court 
allowed  **  six-  cents  damages'^  to  be  added  to 
the  verdict,  and  held^  that  the  amendment  was 
rightly  allowed  by  the  circuit  judge.  Bedtman 
V,  Bemtu^  7  Cow.  99. 

8.  The  sheriff  received  a  plaint  in  replevin, 
on  which  he  delivered  the  property,  but  omitt^ 
to  summon  the  defendant  till  alter  the  next  term. 
The  Common  Pleas  set  aside  the  summons  as 
irregular, ordering  an  alias  summons  to  issue; 
and  koiden  well. ,  Ex  parte  Johntpn,  7  Cow.  494. 
.  9.  Where  one  enters  and  ousis  the  owner  qf 
land,  continuing  in  possession,  and  occupying  it, 
and  cutting  and  removing  off  the  crops,  though 
they  were  sown  by  the  0H:ner,  yet  replevin  will 
not  lie  for  the  crops  so  removed*  The. only 
remedy  is  by  action  of  trespass  quart  tlaiuum 
fregii,  after  regaining  possession  by  ejectment, 
or  MewbJe,  by  re-entry  without  ejectment.  22e 
JihiU  ▼.  Hagarman,  8  Cow.  9*20. 

10.  Replevin  lies  forgoods  taken  in  execution; 
they  not  being  at  the  time  in  possession  of  the 
debtor  in  the  execution ;  otherwise,  if  in  his 
possession.    Jtidd  v.  /bar,  9  Cow.  959.  • 

11,  Replevin  will  not  lie  for  an  illegal  deten- 
tion of  property,  where  the  party  comes  to  the 
possession  by  delivery  from  a  person  having  a 
special  property  in  the  goods.  The  action  will 
lie  in  all  eases  where  trespass  de  bams  asporta^ 
tiM  can  b^  maintained.    But  if  the  bailee  of 

goods  hare  delivesed  them  to  a  stranger,  the 
ailor  cannot. maintain  this  action,  because  the 
Seaeral  property- in  the  goods  is  changed  by  the 
elivory.  of  a  person  who  had  a  special  property 
therein ;  the  appropriate  remedy  is  detinue  or 
trover.    Mtnhali  v.  Davig^  I  Wend.  109. 

19.  On  a  plaii\t  in  replevin,  after  a  claim  of 
property  is  made  by  Uie  defendant,  and  notice 
thereof  given  lo  the  sheriff,  he  cannot  proceed 
and  take  the  property  into  his  ppssession,  or 
dispossess  the  defendant  thereof,  before  the 
claim  of  property  is  inquired  into,  or  tried  ac- 
cording to  the  sl^ute.  IMer  t.  Pitrmm^  d 
Wend.  345.  .      . 

13.  Where  a  sloop  has  been  levied  on  as  the 
property  of  a  person  in  whose  possession  it  was 
at  the  time  of  the  levy,  but  who  afVerwards  de 
livsred  the  vessel  into  the  actual  possession  of 
her  owner,  and  the  sheriff  subsequently  retakes 
her,  the  owner  may  maintain  replevin  against 
him  for  the  recovery  of  the  property.  BaU  v. 
TutUty  9  Wend.  475. 

14.  In  an  notion  on  a  replevin  bond,  it  is  not 
nec^sary  to  allege  the  title  or  estate  of  the 
defendant  in  the  action  of  replevin,  in  and  to 
the  premises  ibr  the  rent  of  which  the  distress 
vras  Bisde ;  nor  to.aver  the  making  of  an  qffida* 
vii  previous  to  a  distress  for  rent  in  the  city  of 
New  York ;  nor  to  state  the  avowiT  or  cogoip 
sanee.    JOrtmid  el  al.  ▼.  Warner ,  3  Wend.  54. 

15.  Although  a  defendant  in  a  replevin  suit 
takes  judgment  for  a  return  of  the  goodf,  he  is 
entitled  to  an  assignment  of  the  replevin  bond, 
even  if  snob  defendant  be  not  an  avowant  or 
cogttiaor*    Ibid. 

Ifi.  The  condition  of  the  bond,  that  the  party 
shall  prosecttte  his  suit  with  effect,  is  broken 
when  jsidgment  passes  against  him,  and  a  return 
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of  the  goods  to  the  sheriff  is  no  answer  to  the 
ftction.  The  return  required  bj  the  bond  is  a 
Tetnm,  in  pursitanee  of  the  judgment  of  the  Court, 
to  the  party  from  whom  the  iroods  were  taken* 
Ibid. 

17.  Replevin  bonds  are  not  within  the  mean* 
ing  of  the  act  requiring  an  assignment  of 
breaches,  and  an  assessment  of  damages.  The 
Judgment  is  entered  for  the  ^nalty.    ibid. 

18.  Frand  in  the  sale  of  a  chattel  cannot  be 
set  np  in  bar  of  a  reeoTerj  of  a  note  gi^en  on 
such  sale,  unless  the  vendee,  on  the  inscovery 
of  the  fraud,  fetums  the  article  purchased  to 
the  rendor,  or  shown  it  to  be  Talueless.  Barton 
T.  Stewart  et  al.  3  Wend.  936. 

19.  An  action  of  repleyinwiUnot  lie  against  a 
reeeiyer  of  gboda  taken  tmder  an  execution.  IHd. 

30.  Where  goods  taken  nnder  an  execution 
are  receired  by  one  as  the  agent  of  the  olRcer, 
at  the  request  or  by  the  cpnseht  of.  the  defend- 
ant in  the  execution,  an  action  of  replevin  will 
not  lie  against  such  receiver,  though  it  be 
such  a  ease  as  would  sustain  the  action  against 
the  officer.  Chapman  v.  Jtndrewa^  3  Wend.  840. 

81.  A  person  having  the  prttpeHy  in  goods, 
and  having  the  right  to  reduce  them  to  actuid 
possession,  may  brinff  replevin  against  an  offi- 
cer who  takes  themoy  vtrtne  or  an  execution 
out  of  the  possession  of  the  deferidaat  in  the 
execution.    Dunham  v.  Wjfekrff,  3  Wend.  280. 

28.  The  principle  that  goods  taken  in  execu- 
tion are  in  the  custody  of  the  law,  and  cannot 
be  taken  out  of  Such  custody,  when  the  officer 
has  found  them  in  and  taken  them  oat  of  the 
possession  of  the  defendant  in  the  execution, 
applies  only  as  between  such  defendant  and  Uie 
officer.    Ibid. 

33.  In  replevin,  where  a  plea  of  property  is 
interposed  as  well  as  a  plea  df  wm  cefrii^  a  ver- 
diet  for  the  latter  plea  determines  nothhiff  be- 
tween the  parties  except  the  taking,  ana  the 
plaintitf  is  no^  entitled  to*  recover,  anless  the 
other  issue  be  also  fbund  for  him*  Memw  v. 
Beekman,  3  Wend.  667* 

34.  Whei«  the  jiiry  found  f<Nr  the  plaintiff 
on  the  plea  of  noft  eepitf  but-  assessed  ho  da- 
mages, and  on  the  plea  of  jpropertV  found  that  it 
was  notjn  th»  defendant,  but  did  not  find  it  in 
the  plaintiff;  «V  wob  hM^  that  the  verdict  was 
defective  in  substaAoe,  and  that  the  Court  was 
not  authorized  to  amend  it  by  adding  nominhl 
damages  to  the  finding  oT  the  Jurf.    Jbid. 

85.  Under  the  issue  of  fien  eqw^  the  taking  of 
the  property  is  alone  in^iuestion.  *  Ibid. 

86.  Where  a  defendant  in  replevin  pleads 
property  in  himself,  with  a  formal  traverse  as  to 
the  plaintiff's  right  to  the  property,  no-  issue 
can  be  taken  on  an  allegation  thaf  it  belonga  to 
the  defendant ;  such  alleffatimi  being  but  a  sub- 
stitute for  an  avowry  to  obtain  a  retdm  of  the 
property.    Ibid. 

87.  Where  iodj^ment  is  vendered  aeainat  a 
plaintiff  in  replevm,  and  there  is  no  etner  plea 
than  non  etpit^  the  defendant  is  not  entitM  to 
judgment  pro  relorfto  habendo*  The  Feepk  y. 
Niagara  Common  Plem^  4  Wend.  817. 

86.  Non  eepit  is  a  plea  in  bar,  hot  inyolving 
the  merits  of  the  action.  '  Ibid. 

39.  A  replevin  bond  is  assigiiable  only  in 
3s  winin  the  goods  lei^eyicd  wens  taken  as 


a  distress  for  rent,  and  soch  (act  mutt  be  arened 
in  a  declaration  by  assignees,  or  it  will  be  bad. 
JKfMjpp  ei  aL  V.  CoM/um  elaL  4  Wead.  616. 

30.  Where  goods  not  taken  as  a  disoett  Uk 
rent  are  replevied^  the  sheriff  is  sot  boood  to 
take  a*  bond  ;  the  nature,  and  form  of  the  sks* 
rity  iu  Such  case  is  leA  t9  his  diaeretioD,  and  it 
not  assignable,  bo  thatthe  defendant  ia  repievio 
may  sustain  an  action  upon  it  in  his  own  aame. 
Ibid. 

31^  Id  an  action  on  the  bond,  it  ianot  aeee^ 
sary  to  aver  the  issuiuff  of  a  writ  de  rttomo  he- 
bendo  and  a  letnm  o€  ehngatof  in  an  Ktioa 
against  the  sheriff,  under  the  fourth  seetioo  d 
the  replevin  act  for  taking  insufficient  secoritj, 
such  aveonents  are' necessary.    Ibid. 

33.  In  replevin,  where  thedeieadant  inliii 
avowry  av^nred  that  the  plaintiff,  as  his  tenit, 
held  and  enjoyed  certain  premises  for  the  epeei 
of  seven  years  ^nd  six  months,  and  by  the  eri- 
dence  It  appeared  that  the  premises  were  h«M 
by  the  plaintiff  only  six  yeare  and  six  uMmtin, 
the  variance  was  adjudged  to  be  fatal.  Ikt  t. 
Norton^  4  Wend.  663. 

33.  A  writ  of  replevin  iseaed  by  a  defeodut 
to  obtain  a  ledeliverance  of  ^  property  taken 
from  him  by  virtue  of  a  writ  of  replerin  iisaed 
againat  him,  is  irregular,  and  will  be  supeisedfd 
with  cCMts,  on  motion  made  before  the  reum  of 
the  writ.    Mbrrie  v,  De  WiU^  5  Wend.  71. 

34.  Affidavits  showing  title  in  the  defen^ttt 
to  the  property  in  ouestioo  will  not  be  legaided 
on  sucn  motion.    Ibid. 

35.  Where,  on  the  trial  of  an  actioo  <£  R- 
plevin  in  the  Common  Pleas,  it  appears  that  ihe 
process  was  executed  oat  of  the  jurisdietioo  of 
the  Court,  the  plaintiff  will  be  noasoitedT.  f^ 
Hume  v.  WeUIh  fi  Wend.  890. 

36.  The  .plea  of  mU  inaXo  hee  does  oat  ad- 
mit the  taking  as  laid  in  tlie  declantion,  and  the 
plaintiff  is  Ixnind  to^ahow  his  right  to  Teeont 
in  the  same  manner  ^»  if  the  plea  oi  neet^ 
had  been  interposed.    Ibid. 

37.  Where,  after  the  s^of  a  horse,  reptern 
was  brought  for  him  b^  a  third  person  agaiait 
the  vendee,  and  the  plaintiff  reeovMcd,  Ibe  tca- 
dee  is  entitled  -  to  recover  from  the  vendor,  who 
had  notice  of  the  suit,  on  the  implied  wanaoiyt 
the  price  paid,  toother  with  iftterest,  and  thi 
costs  adjuGged  against  the  vendee  in  the  m^ 
via  anit,  but  not  the  costs  of  his  defence.  Jne- 
etrong  y.  Perey^  5  Wend.  635. 

88.  Leave  will  «be  ^giVen  to  the  oCScer  to 
amendi  notwithstanding  a  verdict  for  the  pitiu- 
tifft  on  the  plea  of  non  eepitf  where  the  caaK  ii 
brought  to  trial  by  the  plaintiff  in  anaetiooof 
replevin.    Ckeekmd  y.  Regere^  6  Wend.  43d. 

39,  The  general  provisiona  el*  the  statote 

£*  ving  leave  to  a  plaintiff  Vorepljf^  and  to  a  d^ 
adant  to  rejoin,  several  matteta,  with  leare  of 
the  Court,  wA  not  appKcalde  to  the  actioo  tiff 
pleein.    Ofdvin  v.  Im  iW-^re,  .6  Wend*  S05. 

40.  A  default  for  not  dedaiiog  will  be  s^ 
aside  iti  rmfertn  aa  in  other  actions.  Cobmi 
y.  Cbtte^  6  Wend.  640. 

41*  Replevin  will  not  lie  for  property  tato 
by  virtue  of  a  wamiU  for  the  collec^joa  of  «d7 
tax,  assessment,  or  fine,  in  pursuaaee  pf  ^T 
smute  of  the  ataie^  The  Bespk  v,  JiM 
Cbimefi  Fleae^  7  Wend.  486. 


REPLEVIK. 


Ml 


49.  Although  the  wttraat  nmy  hare 
emneottsly  or  irrejrularl j,  if  on  its  face  it  gives 
authority  to  the  officer  to  eolleet  the  fine,  &c, 
lepleTitt  cannot  be  sustained.    Ibid. 

43.  A  defendant  in  replevin  may  intorpoae  a 
claim'  of  property  in  the  thing  of  which  deltver- 
ance  is  souriit,  althoagh  he  be  not  the  possessor 
theieof.    Mtekeli  r.  iiinman,  8  .Wend.  667. 

44.  A  party  having  a  special  property  in  the 
thing,  and  in  possessKm  of  the  same,  is  equally 
with  the  general  owner  entitled  to  interpose  inch 
daim.    Hid, 

46*  The  pessessiott  of  a  receiptoHs  the  poe- 
•cssion  of  the  offioer  jrho  intrusted  the^pioperty 
to  his  charge.    Ihid, 

46,  liie  sheriff'  has  no  diseretioh  whether  he 
will  or  will  not  regard  a  claim  of  proper^  made 
by  the  defendant  in  the  replevin,  or  by  the  poe- 
sessbr;  if  the  claim  be  made,  be  most  desist 
from  makinc^  deliverance  until  it  be  inquued 
into  by  a  jury,  under  a  writ  depropnelate  pn^ 
ftofidb.    liiiL 

47.  A  sheriff  is  not  anthorited  to  make  de- 
liverance until  after  summons  6f  the  defendant 
in  replevin ;  and  a  claim  of  property  intorposed 
mt  the  time  of  summons  is  in  season.    IbtiL 


48.  la  an  aetion  of  replevin,  where  the  de- 
fendant put  in  five  cognisances,  acknowledging 
the  taking  of  the  goods  as  a  distress  for  rent, 
three  of  which  were  good,  and  two  bad,  and  a 
general  judgment  of  rtlorno  habendb  was  en- 
tered OB  the  de&nit  of  the  plaiatiff  to  plead,  the 
jodflrment  was  reversed  on  account  of  the  de- 
fective pieadings.  Pike  V.  Gmndaii^  9  Wend.  149. 

49.  In  a  replevin  suit,  where  a  replevin  bond 
fias  been  executed,  the  defendant  is  not  entided 
te  security  for  costs,  althpugh  the  plaintiff  be  a 
■onresident.    Rogen  v«  ffilehioekj  9  Wend.  469. 

60.  A  defendant  in  replevin  cannot  move  for 
judgnaent  as  in  case  of  nonsuit;  where  the 
plaintiff  notices  the' cause  and  neglecto  to  bring 
U  to  trial ;  he  may,  however,  move  for  eosto  for 
not  proceeding  to  trial  pursuant  to  the  notioe. 
Foiix  V.  Curlie^  9  Wend.  497. 

51.  It  is  only  when  neither  party  notices  the 
eaose  for  trials  that  the  defendant  ean  move  for 
jttdffment  as  ia  case  of  nonsuit.    Jbidm 

99.  An  action  on  a  replevin  bond  cannot  be, 
maintained,  unless  previous  to  the  suit  on  the 
bond  a  writ  of  rtUimo  kabendo  has  been  returned 
ansatisfied,  in  whole  or  in  part;  the  issuing 
sad  return  of  such  writ  is>  however,  mere  mat- 
ter .of  proiof,  and' need  not  be  averred  in  the  de- 
elaration.     Qnodm  v.  Pesae,  10  Wend.  333. 

63.  Replevin  Ues  against  a  plaintiff  in  an 
execution^  by  whose  direction  the  execution  is 
levied  upon  speeifie  articles  of  property,  which 
do  not  belong  to  the  defendant  in  the  exeeation, 
but  are  the  property  of  a  third  person.  AlltM  v. 
Cyvry,  10  Weed.  349. 

64.  In  jgeneraU  replevin  will  lie  where  an  ac- 
tion of  trespass  dt  mmU  aapMiaU$  can  be  sus- 
tained.   Ihtd. 

66.  A  replevin  bond  to  proeeeuto  a  suit  in  re- 
plevin in  another  state  will  not  be  considered  as 
a  replevin  bond  within  any  of  the  provisions  of 
eur  statalea.  LMngdan  v.  Sttperior  Omri  of 
New  York,  10  Wend.  646. 

66.  Where,  on  such  a  bond,  the  plaintiff  took 
Judgment  for  the  penalty,  nominal  namagea,  and 


ooata,  and  the  defendant  paid  the  nominal  da- 
mages and  costs,  and  applied  to  a  subordinate 
Court  for  an  order  that  satisfaction  be  entered, 
this  Court  refused  a  mmndamuM  to  compel  the 
entry  of  satisfaction,  leaving  the  defendant  to 
his  remedy  bv  writ  of  error.    Ibid. 

67*  In^i^plevin,  whoe  the  writ  ia  for  the 
taking  and  unjust  detention, of  property,  a  plain- 
tiff cannot  declare  for  a  wrongful  detention 
only ;  the  declaration  muatconform  to  the  writ. 
NitMe  V.  Nifhide^  10  Wend.  639. 

68.  Previous  to  the  amendment  of  the  stetate 
relative  to  replevins,  the  sheriff,  on  a  writ  or 
plaint  in  replevin,  had  no  right  to  take  posses- 
sion of  the  goods  where  a  claim  of  property 
was  interposed,  until  after  a  trial  of  seen  claim, 
on  a  writ  de  prapridate  orehondo ;  now  he  may 
do  so,  but  he  must  within  two  davs  summon  a 
JttiT  to  try  the  validity  of  such  claim.  JUdier 
V.  Piermm^  11  Wend.  68. 

69.  Where,  thersfore,  the  sheriff  on  a  plaint 
in  replevin,  after  a  claim  of  property  and  before 
trial  of  such  claim,  removed  goods  ftovtk  the 
store  of  the  defendant  to  an  adjoining  store  be- 
longing to  other  persons.;  ii,  wtu  keldj  notwith- 
standing the  removal,  no  deliverance  havine 
been  made,  that  the  claim  was  in  season,  and 
that  on  interposing  it,'  the  defendant  was  en* 
titled  to  the  possession  of  the  .property  until 
the  claim  was  tried. and  found  against  him ;  and 
that  the  sheriff  was  liable  as  a  trespasser.  Ibid 

60.  Where  a  sheriff,  by'  virtue  of  an  exe- 
cution against  one  of  several  partoers,  tekes 
the  paKnership  property,  and  removes  it  to  a 
place  of  safe,  deposit,  replevin  will  not  lie,  at 
the  suit  of  tiie  other  peitners  against  the  sheriff. 
SerugbametaLr.QsrlereiaL   13  Wend.  131. 

61.  If  the  demand  of  a  defendant  in  a  re- 
plevin suit  is  equal  to,  or  exceeds  the  value  of 
the  property  replevied,  the  whole  amount  of  the 
value  of  the  property  should  be  given  to  the 
defendant  as  damages ;  otherwise  aot ;  for  if  the 
value  of  the  property  exceeds  his  demand,  and 
he  takes  a  veraict  for  such  value,  he  is  liable  to 
the  phiintiff  for  the  excess.    Ibid 

69.  In  an  action  on  a  replevin  bond,  the 
plaintiff  ia  bound  to  prove  a  writ  of  reiarno 
kabendo^  or  other  execution  in  hia  favour,  re- 
turned unsatiafied  in  whole  or  in  jpart,  or  he 
will  fail  in  his  suit.  .  Oawdin  v.  Staniathf  13 
Wend.  130. 

€3.  And  such  proof  must  be  given,  although 
the  plea  of  mm  ett  fadum  only  be  interposoi, 
where  it  is  not  sverred  that  the  execution,  was 
retamed  unsatisfied.    Ibid 

64.  In  replevin,  where  there  is  a  plea  of  pro> 
pertyaa  well  aa  the  plea  of  «iofi  eqdi^  aad  the 
jury  find  only  the  taxing,  and  assess  the  da- 
magea  for  the  plaiatiff,  leaving  the  issue  upon  the 
plea  of  property  undisposed,  o^  a  venirr  Je  nose 
will  be  awarded.  Sptagite  ei  a/,  v.  Kmelamd^ 
13  Wend.  161. 

66.  Where  one  constable  seises  property 
under  an  aUaehmeat  issued  by  s  constable,  and 
another  oonstable  levies  upon  the  same  property 
by  virtue  of  aa  execution  in  the  attachment 
anit,  the  possessioa  of  the  two  oflicera  ia  sufll- 
eiently  simultaneous  to  .subject  them  to  sn  ae- 
tioft  aa  joint  trespaasers;  and  consequently 
replevin  lies  against  them  jointly.    Ibid 


•  66.  AtlMrMT  oreoroiierlMMnopo«F«rtotri» 
the  aMaTit  of  a  plaintiir  id  spplevia  aa  lo  the 
ownevahip  of  the  pioperty  apeeified  in  Uie  writ. 
Berritm  r.  JVmUmU,  19  Wand^  IM. 

€7.  In  roplerin,  wheie.  tbe  dadatadon  eon- 
tained  only  one  eaont  for  «- variety  of  aitiolaa, 
and  a  plea  of  prdpeity  waa  intarpoaed  hy  the 
-defendant^  and  the  hiiy  fennd  Ike  propef^  of  a 
portion  of  the  artielea  to  be  in  the  pkiatia,  and 
the  ph>pefty  of  the  raatdne  in  the  diefendants 
•7  fgfos  hM,  that  eaeh  party  vaa  entitled  to  le- 
eorer  coata  a^inat  the  oth«r.  Seymtour  t.  JBiV- 
Ung9, 13  Wend.  985.  S.  P.  Mogtn  T.  ^i^nM 
^ul.  19  Wend.-986,  tn  fMfo. 

68.  A  pnUie  offiedTf  aned  for  an  atft  done  by 
him  by  Tirtae  of  hia  ofiee,  haa  in  tiie  aetioii  ii 
lepleTtn,  nnder  the  plea  of  the  geneial  iaane 
without  notice*  the  aame  rishta^  and  ia  entitled 
to  ihe  aame  )ad|^ent,  wmh  a  defendaatf  not 
an  oflleer,  ia  entitled  to  nnder  a  plea  of  .the 
generai  itene  with  notice -of  tlie  apmal  matter. 
Aymtwr  ▼.  BiOingi,  19  Wend.  985. 

69.  Bat  where  a  pnblie  oiReery  in. an  netion 
againat  him,  haa  not  Judgment  on  the  whole 
record,  aldiongh  he  lecover  eoata,  he  can  only 
reooTer  aingle  coata.    Ibid* 

70.  Wheve,  in  replevin,  there  are  aeveial 
aTowriea,  all  adbatantiaHy  preaenting  t|ie  aame 
defence,  and  the  deiendant  sneeaeda  open  one 
avowry,  and  Judffment  ia  rendered  npon  the 
whole  record  in  hia  ihvo\ir,  leaving  Ine  iaane 
npon  the  other  avowriea4ilidiapoBed  of,  the  Jodff- 
ment  will  not  for  aneh  canse  he  revvnaed,  if  it 
be  manifest  th<t  had  anch  other  iaanea  been 
tried  andribnnd  for  the  plaintiff,  the  Court  would 
have  given  for  the  deH>ndant,.fion  abtimnU  vert-- 
dido.    Jack  r.  MaHifh  19  VfeaA.  nil. 

71.  Where  the  propertjr  taken  by  virtue  of  a 
writ  of  replevin  in  h  living  animal,  and  them 
ia  judgment  of  reiomo  JUAmd^  in  an  action  on 
the  replevin  bond  for  a  bpsaeh  of  ita  condition, 
it  ia  a  good  ]dea  in  bar,  that  before  the  Judsw 
ment  in  the  rmlevin  anit,  the  animal  died  witt- 
oot  the  default  of  tfie  plaintiff  in  auch  -auit. 
Carpefder  v.  Stevena  d  al.  19  Wend.  589. 

79.  The  ovraer  of  peraonal  property  left  in 
the  poeteaelon  of  a  third  peraon  may,  by  hia 
own  net,  repfftseaa  himaelf  of  anch  property,' 
although  it  be  taken  (Vom  anch  third  person  by 
virtue  of  a  writ  of  replevin.  S^peneerr,  NTGowtn 
etal.   13  Wend.  956. 

73.  Where  two  peraone  are  partnera  in  the 
carrying  on  of  a  trade,  and  by  the  terma  ef 
their  partnerahip.  One  ilada  itook  and  the  otiier 
does  the  work,  the  partner  finding  the  atoek 
may  maintain  an  action  of  replevin  fer  it,  in  his 
own  name,  againat  r  third  peraon  who  takea  it 
from  the  poaseasien  of  the  working  partner  be* 
fore  he  haa  be^n  to  work#it  up^  capeoially 
where  properly  in  the  working  partner  ia  not 
pleaded  by  the  defendant.  Bpf^dm  v;  Poge,  IS 
Wend.  495. 

74*  Where,  beatdea  the  plea  of  nenr  eea&y  in 
an  action  of  replevin,  the  defondant  fimdt  pro* 
party  in  &  thiro  peraon  and  nraya  a  retunn  the 
Jury  moat  paaa  anon  all  the  isaues ;  and  whei^ 
in  aoeh  a  caae,  it  appeared  fyom  the  reooid 
brought  up  by  a  writ  of  enor,  that  the  Jury  had 
paaaed  only  npon  the  prleax>f  non  eefit,  IMIng 
a  verdict  for  the  plaintUi;  and  had  amitled  to 


nana  upon  th€  plan  of  nroperly,  die  jadmnt 
below  waa  reveraed,  although^  fimn  the  Ml  of 
exeeptiona  attached  to  the  reeoid,  it  uppeml 
that  all  the  iaanea  weiu  fonnd  for  the  piamiiff. 
Ikid. 

76.  On  a  vrrit  pf  replevin  for  about  to 
hundred  tons  of  bog  ore,  the  aheilff  ia  not  n- 
thoriied  to  deliver  to  the  plaintiff  seven  hua- 
dred  and  twenty  tone;  but  where  the  writ  wit 
ao  ettcuted,  and  tiie  defendnnta  obtained  jU^ 
meat  ef  jutum,  and  nxecuteda  writ  ef.UMoiry 
to  aaaeaa  the  value  of  the  jyroperty,  aso  die 
damagea  for  ita  detention;,«r  ieatMi,tlntit 
wan  eoinpctent  f or  the  plaintiff  to  riiew,  in 
mHigaium^  tiiat  ahortly  alter  ihe  delivciyef  tin 
prqwr^  to  hboa,  the  defondnota  reposMtBed 
themMvea  of  >  the  greater  part  thcseof.  Bt 
WtU^.Mmudol.  13  Wend.  496. 

76.  if  seeMB,  Uiat  Ac  aheltff  would  have  Wen 
juatifiable  in  reftieing  to  execute  a  writ  dm 
vaguely  deacribing  fte  propmty.    IkUL 

77.  Where  in  replevin  there  are  UEffcnl 
avowiiea,  all  aahatantisJhr  pjeee'nttng  the  sbba 
defonee,  upon  aoose  of  which  laaaea  of  lav  an 
joined,  ana  upon  othera  iaanea  of  fad,  tad  tfat 
defendant  aucceeda  upon  the  iaanea  of  law,  tad 
judgment  ia  rendered  upon  the  vfaole  recoid  in 
hia  mvour,  leaving  the  iaanea  of  foet  undiipo«d 
oU  the  Judgment  vrill  not,  for  the  omisaioD  to 
dispose  of  such  latter  issues,  be  revetspd,  vhm 
it  is  manifoat,  that  had  sudt  iaanea  of  faet  bees 
tried  and  foand  tbr  the  plaintiff^  the  Coait  wostd 
hnve  given  indgaMUf  for  the  dhfandaat,  im 
oAt/nnle  veredUte.  Jack  v.  Mvliii,  14  Wenl. 
507.       • 

78.  Where  all  the  preceedinga  uaon  a  wiit 
or  plaint  in  replevin,  attbae<)uent  to  the  laaBiiif 
of  tiie  proceaa,  are  act  aaide  by  the  order  of  iba 
Court  whence  it  tanned,  the^  plaintiff  in  audi 
proceaa  cannot  nrotect  himadr  imder  it,  ia  an 
action  brought  mr  the  property  driivered  to  hm 
by  vtrtoe  thereof,  amiik  v.  «njM»r,  15  Weed. 
394. 

79.  Under  the  plen  of  the  general  ivM  in 
replevin,  the  defondant  eannot  prove  propertjia 
himaelf,  unless  he  suMoina  notion  of  aarh  de- 
fence to  his  plea.    /m. 

80.  An  action  for  the  penal^  given  by  st»- 
tute  againat  mr  officer  .who  mnkee  deUreniiee 
of  proper^,  under  n  writ  .of  replevin,  befin 
trymg  the  talidity  ef  a  elms  of  property  inter- 
poaed,  muat  be  brought  in  the  naaaea  of  tka 
persons  making  the  claim,  if  tbom  then  one 
perabli  nudcea  aCeh  datm;  and  ii  wta  aceon^ 
ingfy  /S^  where  a  daim  wua  inlerpesed  by 
two  peraona,  that  the  action  must  be  broafht  in 
the  naixfea  of  both,  although  one  waa  a  nad- 
loid  and'the  oflier  bin  baHlff  in  making  a  dn- 
treaa  for  tent,  againat  whom  n  Jowt  sptioa  <n 
leplevin  waa  brought.  CbUm  v.  JM,  15  Wend. 
619.   • 

91.  In  a  caae  of  this  kind,  the  deftadtit 
need  not  plead  the  nonjoinder  of  the  fn^ 
plaintiff  in  abatement^  but  mnr  avail  kunarif 
of  the  selection  nt  Oifrtrial.    Jlid. 

89.  A  levy  upon  prspei«y,^ie  taking  m<> 
invei^ry,  abd  r^uiring  n  reoalpter  to  tnnfi 
its  removal,  is  sufficient  evidence'  of  taikiitf  *o 
sustain  the  actlDn  of  replevin,  ibnA  r.  rtf 
flbmc,  15  Wdnd.  631. 


UBS  JUDtCATA-^RBSTRAINING  ACT^RIVERS. 


RES  JUDICATA. 

1.  The  ju^ffinent  of  a  Court  of  eoncarrent 
Juriadictioo,  directl]^  npon  the  point,  is,  as  a 
plea,  a  bar,  or  as  evidence,  coneiasiye  between 
the  same  parties,  apon  the  same  matter,  directly 
in  question  in  another  Court  Burt  r.  Stertf 
burgh^  4  Cow.  559. 

*2.  Thus,  where  B.  brought  trespass  qttare 
elausum  fregit^  in  May,  1816,  laying  (he  tres- 
'  pass  with  a  eoniinuafuh  between  Ist  Noyember, 
1814,  and  the  24th  NoTember,  1815,  and  r»- 
coTered ;  and  then  brought  trespass  against  the 
Bame  defendant  for  a  subsequent  injuij  to  the 
premises  in  auestion  in  the  former  suit ;  Keldj 
that  the  record  in  the  former  suit,  followed  by 
parol  evidence  that  the  premises  in  question 
were  the  same  in  both,  was  conclusive  evidence 
of  the  plaintiflPs  title  in  the  second  action;  that 
It  operated  against  the  defendant  by  way  of 
estoppel,  whether  it  was  pleaded,  or  given  in 
evidence  in  the  second  suit.    Ibid. 

3.  But  heldj  also,  that  the  defendant  might, 
in  the  second  suit,  have  shown  title  in  himself 
hj  alienation,  or  adverse  possession,  acquired 
since  the  time  in  question  in  the  former  suit 
Ibid. 


RESTRAINING  ACT. 

1 .  An  ineorportUed  banking  tompany^  whose 
charter  is  granted  by  a  riMier  ttofe,  is  within  the 
operations  of  the  retraining  act  of  this  state, 
forbidding  all  persons,  associatibns,  and  bodies 
corporate  from  carrying  on  banking  bosipess, 
unloBs  iheretunio  speetaiiy  auOihrixed  ^  law  i  and 
ii  foa$  accordingly  keldj  thai  a  foreign  bankdng 
company  who  violated  this  aet  could  not  re^ 
cover  the  amount  of  a  cheek  discounted  bv 
them.    Pennington  v.  TVumaeiMK,  7  Wend.  976. 

8;  The  plaintiffs  loaned  to  J.  L.  $500,  upon 
his  check  lot  the  same  sum,  collaterally  secured 
by  the  denosit  of  a  promissory  note,  endorsed 
by  the  derendant  The  sum  advanced  to  L. 
consisted  of  small  checks,  drawn  by  the  plain- 
tiffs on  the  Tradesmen's  Bank,  having  the 
general  appearance  of  bank  notes,  and  being 
intended  to  circulate  as  such.  They  were  not 
redeemed  at  the  bailk'  on  which  they  were 
drawn,  but  by  the  plaintiffs  themselves,  at  their 
own  office.  L.  having  failed  to  repay  the  loan, 
the  plaintiffs  brought  an  action  on  the  note,  to 
which  the  endorsers  set  up  the  illegality  of  the 
transaction,  under  the  restraining  act,  as  a  de- 
fence. HtH  that  the  giving  of  Uie  cheeks,  un- 
der the  circumstances  of  3ie  case,  was  not  a 
banking  transaction,  nor  against  the  restraining 
act,  and*  that  the  plaintiffs  were  eotided  to  re- 
cover. XJiiea  Intwranee  Company  r.  PardoWf  9 
Hall,  515. 


RIVERS. 

1.  1^'here  a  'party  is  authorised  by  an  ael  of 
^le  Legpslature  to  erect  and  maintain  a  dam  in 
a  public  river,  and  provision  Is  made  by  the  ttot 


for  the  assessment  of  damages  In  case  the  lands 
of  othera  are  injured  by  the  flowing  of  tfaM».  river 
occasiooed  by  such  dam,  the  rule  of  damaoes  is 
not  the  value  of  the  land,  but  the  annuaivalue 
thereof  from  the  time  that  the  injury  commenced 
until  the  assessment  of  the  damages.  Baldwin 
v.  CbOffu,  10  Wend.  167. 

9.  If  a  party  waits  ten  years  before  having 
his  damagiBS  assessed,  \ie  is  entitled  to  the 
value  of  the  use  of  the  land  for  only  six  yeara, 
in  analogy  to  the  statute  of  limitations  fixing 
the  period  for  whieh  a  party  eao  recover  di^ 
mages  by  action  in  such  cases.    Ibid, 

3.  The  cause  of  action  is  continuing,  and  al- 
thooffh  mere  than  six  years  have  elapsed  since 
the  first  erection  of  the  dam,  the  party  injured 
is  entitled  to.  recover  for  six  years  immediately 
preceding  his  application  for  redress.    Ibid.  - 

4.  The  remedy  given  to  a  part^  whose  lands 
are  overflowed,  it  «ems,  is  not  assignable.    Ibid. 

5.  Where  a  claim  is  made  for  injury  to  Unds 
which  have  been  overflowed  for  twenty  yean, 
for  a  portion  of  which  time  the  party  causing 
the  damage  is  justified,  and  for  part  .not,  and 
dami^ges  are-  assessed  for  the  whole  time,  the 
assessment  will  be  set  asi<)e.    Ibid. 

6.  Where  the  water  of  a  river  is  divided  by 
an  island,  so  that  oi^ly  one-fourth  of  the  stream 
descends  on  one  side  of  the  island  and  the  resi« 
due  on  the  other,  the  owner  of  the  shore  where 
the  largest  qnlintity  of  water  flows  is  entitled  to 
the  use  of  all  tho  water  flowing  there ;  and  the 
owner  of  the'  other  shore  has  no  right  to  place 
obstructions  at  the  head  nf  the -island  to  cause 
one-half  of  the  stream  to  descend  on  his  side  of 
the  river.     Crooker  v.  Bragg^  10  Wend.  260. 

7.  Nor  can  the  owner  of  the  shore  where  the 
smallest  quantity  flowa.  require  the  other,  in  the 
use  of  the  water  for  hydraulic  purposes,  to  keep 
up  a  tight  and  secure  dam ;  if  such  other  can 
avAil  himself  of  the  natural  advantages  afforded 
by  his  site,  without  any  dam,  or  by  an  imper- 
fect dam,  he  is'St  liberty  to  do  so.    Ibid. 

%.  A  stream  of  water  cannot  be  directed  from 
its  natural  course  without  tho  consent  of  the 
owner  over  or  by  whose  land  it  passes;  al- 
though such  owner  may  not  require  the  whole 
or  anypartof  it  for  the  use  of  machinery.  Ibid. 

9.  Where  a  spring  of  water  rises  upon  the 
lapd  of  one  owner,  and  tVom  it  runs  a  stream  to 
the  land  of  another,  the  owner  of  the  land  upon  * 
which  is  the  spring  has  no  right  to  divert  the 
stream  from  its  natural  channel,  although  the 
watera  of  the  stream  are  not  more  than  sufficient 
for  his  domestic  uses,  his  osttle,  and  the  irriflra* 
tion  of  his  land.  AmM  v.  fbo<,  IS  Wend.  32IO* 


RULES  OF  COURT. 

1.  Rule  to  bring  in  the  body.  Tkt  Ftopk  r. 
ifofsA,  9  Cow.  493. 

S.  Origin  and  histoiy  of  this  rule.  9  Cow. 
477,  note  {a\. 

3.  Rule  mr  stiashmsnt  for  aot  bringing  io 
the  body.    Ibid. 

4.  Tha  sheriff  must  havs  full  twenty  davs' 
notice  of  the  rule  to  bring  in  the  body,  exciii- 
sive  of  the  firet  day  of  term.    Ibid. 
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6.  On  the  sheriff  beemnfngr  fixed  for  not 
bringing  in  the  body,  the  genml  rale  is  that 
he  mnet  pey  the  whole  debt.  People  ▼.  MguU^ 
S  Cow.  604. 

€.  But  if  the  defendant  has  been  insolTent 
from  the  beginning,  so  that  the  plaintiff  eonid 
have  lost  nothing,  the  Coait  will  oider  a  pe^ 
petnal  stay  of  proeeedings  aninst  the  sheriff, 
as  to  the  debt,  aHbwing  the  plaintiff  to  proceed 
and  eolleet  all  dosts,  &e«    ibid. 

7.  And  this  was  done  wbero  the  sheriff  had 
neglected  to  appear  upon  his  rpeognisance  taken 
upon  the  attacnmeat,  by  reason  whereof  there 
was  Jndgment  agunst  mm  and  hia  bail.    Ihid* 

8.  The  Court  will  order  the  defendant  to 
allow  the  plaintiff  to  take  a  eopy  of  a  paper  in 
hb  poesessiott  on  wfaleb  the  suit  is  founded, 
thodffh  the  plaintiff  onee  had  a  eounterpart, 
whi<&  is  lost.     WaUU  ▼.  Murray^  4  Cow.  399. 

9.  It  is  not  necessary  to  ehow  that  it  was 
deliTered  to  the  defendant  to  hdd  as  trustee  of 
the  plaintiff.    )kid. 

'  10.  The  Supreme  Coi|rt  will  grant  this  role, 
as  to  such  a  paper,  in  all  cases  wnere  Chancery 
would  entertain  a  bill  of  discovery.    liutL 

II .  On  appeal,  or  writ  of  error,  if  the  reasons 
of  the  Court  below  are  not  furnished  and  an- 
nesed  to  the  case,  it  cannot  be  heard,  unleaa  the 
omission  be  exeaaed.  Beg,  Oetu  4  Cow.  713. 
'  19.  7*he  Court  adopledss  a  ride  ta admit  to 
examination,  at  the  eustomaiy  time  of  examina- 
tion, all  candidates  for  admission  as  attorneys, 
whose  period  of  clerkship  expires  at  an^  time 
during  the  term  at  whidi  the  application  is 
made.    Heg.  Oen.  &  C,  My^  1834. 

See  Pbacticb,  VIL  XXXV* 


SAG  HARBOUR. 

1 .  The  trustees  of  Sag  Harbour  haTc  authority 
to  institute  and  conduct  proceedings  relative 
to  enoroachments  upon  highways  within  the 
bounds  of  the  district  of  Sag  Haroour,  notwith- 
atanding  the  repealing  danse  in  the  act  of  1830, 
entitled,  an  act  for  regulatlnff  hiffhways  and 
bridgea  in  the.  counties  of  Norfolk,  Queen*s, 
and  King's.  MUckeii  t.  Hakey,  15  Wend.  34 1 . 
9.  li  aeeme,  that  where  upon  the  trustees  of 
^  a  local  corporation  are  conferred,  by  law,  the 
powers  of  certain  officera,  as  defined  by  a  gene- 
ral act  of  the  Legislature,- and  socIl  general  act 
is  subsequently  revised  and  re-enacted,  though 
with  alterations,  repealinff  the  former  act,  the 
powers  of  such  trustees  do  not  cease ;  on  the 
contrary  thereof,  they  possess  all  the  powers 
conferred,  and  are  subieet  to  all  the  duties  en- 
joined, by  the  revised  act,  u]^on  the  class  of 
officers  in  reiwence  to  whose  powers  and  duties 
their  own  were  originally  declared,  as  for  aa  the 
same  are  applicable  to  the  corporation  they  re- 
present,   ikd. 


SALE  OF  CHATTELS. 

I.  Wkta  eomHhOee  a  eale^  mnd  what  title  veete 
in  ike  vendee,  • 
DeHvery  ofgoode  eoU. 


m.  Steppage  in  tranaito. 

lY^  Firaud  and  war raniytiyL) 

aetotkeeotHtdneaeafikeaaode^andfr 
(b)  In^pHed  warranty  (f  title, 

L  WhaietmaiiaUeaeak^anduMtitkndtia 

tkevendee* 

I,  If  the  vendee  leave  goods  with  the  vendor 
after  contract  of  mIc  executed,  the  law  impliM 
a  promise  by  the  vendee  to  pay  the  expe Die  of 
keeping  them.    Boe  v.  Msfttn,  2  Cow.  417. 

5.  On  a  cash  sale  of  gooda,  the' vendee  is  not 
entitled  to  possession  till  be  pays  the  price. 
Oark^on  v.  Carter^  3  Cow.  84. 

3.  Bights  of  vendor  and  vendee  in  thin  re* 
spect  considered,  where  earnest  has  or^han  not 
been  paid.    JM,  - 

4«  On  a  sale  of  coods,  where  Ihere  is  ny 
thing  to  be  done  by  the  vendor,  in  order  to  leeer- 
tain  the  value,  quantity,  or  quality  of  the  goodi, 
the  delivery  is  net  complete,  so  aa  to  bind  Um 
bargain  within  the  statute  of  frauds,  {hiwaio' 
y^Bodge^  7  Cow.  85. 

6.  Where  a  contract  to  deliver  ^eeds  is  on- 
executed  hy  a  delivery,  the  vendor,  m  a  Bait  for 
the  price,  must  declare  on  the  special  eootnet, 
and  cannot  recover  upon  a  general  count  for 
goods  sold  sMkdeliveied.    I&L 

6.  To  warrant  a  recovery  upon  a  specie]  eon- 
tact  to  ]>ay  for  floods,  to  be  delivered  within  t 
certain  time,  and  at  a  certain  place,  they  sinil 
all  be  delivered  or  tendered  within  that  tisie, 
and  at  that  place.  A  part  delivery  and  nccept- 
ance,  aome  before  and  aome  afler  ihe  time,  vtit 
not  maintain  the  action.  Ikwenpori  v.  Wketkr, 
7  Cow.  231. 

7.  D.  and  B.  owed  W.  and  B.  for  goods,  tlm 
price  of  which  was  not  liquidated  by  the.ngiee 
ment  of  partiea.  The  former 'paid  part,  and 
finally  stated  an  aceonni,  and  drew  a  check  for 
the  balance,  and  aent  it  by  a  messenger  io  W. 
and  B,,  one  of  whom  objected  to  the  messeoger 
that  thQ  balance  was  too  snudl ;  but  received 
the  check,  end  obtained  the  money.  In  an  ae* 
tion  by  the  vendora,  brought  several  moatba 
afterwards ;  heUL,  that  they  were,  by  thia  tiana- 
action,  concluded  aa  to  the  amount  at  the  goodi; 
that  it  was  equivalent  to  an  (neinml  eomwtei' 
eentf  and  that,  therefore,  the  vendors  coold  not 
meover.    Ibid, 

8.  An  order  drawn  on  a  depositary  of  goods 
by  the  owner,  to  deliver  them  to  a  third  persom 
and  accepted  by  the  depositary,  is  a  eale  of 
goods,  according  to  the  terma  of  the  order  by 
the  drawer  to  iKe  deliveree.  Bailey  v.  JoIm' 
ieffh9Cow.  115, 

9.  An  order  on  a  depositary  to  deliver  goodf 
ia  valid  without  siting  for  value  received,  or 
proving  value  .received,  eapecially  if  aeeepted 
by  the  drawer.  It  will  be  intended  that  the  de- 
liveree is  beneficially  interested,  and  aotanen 
agent  of  the  drawer.    Jhid, 

10.  When  thereiadeabt  as  to  the  tera»  of 
the  order  in  the  handa  of  the  party  aooglit  lo 
be  charged  by  it,  and  he  refoses  to  piodaee  it, 
putting  his  antagonist  to  pkrol  piod,  the  prn- 
sumption  shall  be  against  hui,  that  the  oritx  » 
in  the  terms  insisted  oa  by  his  antsganii^ 
Ibid. 
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11.  A  Darol  aoeeptanee  of  an  order  from  the 
owner  or  goods  by  hie  depoeitarjt  is  valid  and 
binding;  on  the  depositary,  according  lo  the 
terms  of  the  order.    Ibid. 

13.  An  endorsement  by  a  deliveree,  and  a 
delirerq^  of  an  order  for  goods,  with  intent  to 
assign  it,  operates  as  a-Taiid  assignment.  Ibid, 

13.  An  endorsement  and  delivery,  witb^  in« 
lent  to  assign,  by  the  deliveree,  of  an  order  for 

foods,  drawn  in  his  favour  by-  the  owner  on  his 
epositafy,  who  aooepts  the  order,  is  a  sale  of 
the  goods,  and  soeh  a  sale  ia  a  good  considera- 
tion for  a  pfomise.    Ibid, 

14.  A  sale  of  chattels  where  the  possession 
is  coatinaed  in  the  vendor,  without  any  agiee- 
loent  aa  to  such  continuance,  is  fraudulent  and 
void  as  against  creditors,  except  in  special  cases 
and  for  special  reasons,  to  be  shown  to  and  ap- 
proved or  by  the  Court.  JenmngM  v.  Caritr  el  al, 
9  Wend.  44%.  S.  P.  Jgrther  v.  Hubbell,  4  Wend. 
614. 

15.  Though  such  sale  be  of  cattle,  it  is  not 
sufficient  to  destrpv  the  presumption  of  fraud  to 
show  that  the  vendee  hsid  no  farm  or  forage  for 
them.    Ibid, 

16.  Fraud  is  a  question  of  law,  where  the 
testimony  is  uncontradicted.  ^  Ibid, 

17.  The  assent  of  the  sheriff  to  a  sale,  by  the 
defendant,  of  goods  levied  upon  by  execution, 
will  not  divest  the  title  of  a  purchaser  under  a 
previous  sale  by  the  defendantt  though  auch 
sale  is  void  ss  against  the  execution.  Fro$i  v. 
mH,  3  Wend.  386. 

18.  The  naked  possession  of  goods  foe  a 
short  time,,  and  the  exercise  of  acts  of  owner- 
ship over  it,  will  not  authorise  a  jury  to  find  a 
transfer  of  property,  where  there  is  no  proof  of 
aequiesceoce  or  recognition  by  the  former  owner 
of  such  possession.  7\Nnpkim  v.  Eaik^  3  Wend. 
406.  ^         ^ 

19.  where  goods  are  sold,  for  which  notes  are 
to  be  given,  and  the  property  is  sabsequenUy 
delivered  bv  the  vendor,  without  at  the  time 
requiring  the  notes,  or  annexing  any  condi- 
tion to  the  delivery,  such  delivery  is  a  waiver, 
of  the  obligation*  which  otherwise  the  vendee 
must  have  complied  with  before  he  could  have 
demanded  the  goods,' and  the  vendee  becomes  the 
a(«olute  owner.    Lupin  v.  Maries  6  Wend.  77. 

90.  Where  goods  to  a  lar^  amonnt  were  sold 
to  a  merchant*  in  full  credit,  who  was  reputed 
and  considered  himself  perfectly  solvent,  but 
who  elemn  daya  afWrwards  discovered  himself 
to  he  bankrupt;  H  waa  A«U»  that  the  nMakc  or 
error  inXhe  ability  of  the  purchaser  to  pay  would 
not  invalidate  the  contract  of  sale,  nor  furnish 
ground  for  relief  in  equity.    Ibid, 

91.  A  vendor  of  personal  property  has  not  a 
Men  upon  the  property  sold.    Ibid. 

99.  A  delivery  of  property  to  the  vendee^  to 
1^  put  in  marketphle  condition,  and  to  be  paid 
for  thereafter  by  weight  to  be  aubsequently 
ascertained,  is  a  conditional  delivery,  and  does 
not  psss  the  right  of  property  to.  tlie  vendee. 
So  Mi^  where  one  eontraeted  with  a  botcher 
to  sell  to  him  a  pair  of  fat  cattle  at  a  given 
price  per  quarter^  the  butcher  to  take  the  cattle, 
prepare  them  for  slaughtering,  slaoghtsr  them, 
take  the  quarters  to.  market,  weigh  them,  and 
pay  fer  the  cattle  the  amount  the  quarters  would 


eome  to,  at  $7.(>0  per  owt,  which  eatlle  were 
seised  by  a  creditor  of  the  butcher,  under  an 
execution  for  an  antecedent  debt.  Ward  v. 
Skaw^  7  Wend.  401. 

93.  In  the  aale  of  personal  property,  where 
any  tiling  remaina  tq  be  done  to  render  the  sale 
complete,  whether  on  the  part  of  the  vendor  or 
vendee,  as  between  them,  the  right  of  property 
does  not  pass,,  although  the  property  be  in  pos- 
session of  the  vendee.    Ibid* 

94.  Possession  by  a  vendor  of  personal  pro- 
perty aflw  a  transfer  by  bill  of  sale  or  assign- 
ment, though  the  conveyance  be  abtohtte  in  iU 
ternu^  er  possession  by  a  mortgagor  after  for- 
feiture. Is  only  frima  fade  evidence  of  fraud, 
and  not  eonekmve  i  the  poteeeaion  may  be  ex- 
plained, and  if  the  transaction  be  shewn  to  have 
been  upon  sufficient  consideration,  and  bonafide^ 
without  intent  to  delay  or  defraud,  the  convey- 
ance is  valid.    ^a£/ V.  TViJUZ^  8  Wend.  375. 

96.  Ordtre  for  good$^  4n  the  hands  of  the 
drawee^  are  prima  Jmeie  evidenoe  of  goods  sold 
to  the  drawer,-  delivered  to  the  payee  at  his  re- 
quest ;  not  so  with  orders  for  money ;  they  are 
presumed  to  be  drawn,  nothing  appearing  to  the 
contrary,  upon  funds  in  the  hands  of  the  drawee, 
and  if  paid,  give  no  cause  of  action  against  the 
drawer,  unlsss  that  presumption  is  rrantted  by 
other  evidences  Ahord  v.  Baker^  9  Wend.  393. 
See  also  Cook  v.  FuraPa  Sdminidraion^  13 
Wend.  985. 

96.  A  general  purchaser  of  peraooal  property 
is  not  protected  against  the  claim  of  the  true 
owner,  although  he  purchase  in  good  faith  and 
for  a  valuable  considentioii,  if  the  vendor  has 
no  title  or  authority  to  sell.  WilHame  et  at.  v. 
Mlsrle^  11  Wend.  80.  See  also  Eawky  v.  Cro- 
mer^  4  Cow.  717. 

97.  Nor  is  a  broker  protected  agunst  sueh 
claim,  although  he  purchase  in  die  regular 
course  of  his  husiness,  in  good  foith,  for  a  fair 
pricey  and  disposes  of  the  property,  pursuant  to 
the  instraetions  of  bis  piineipoi,  befors  enit 
brought.    Ibid, 

.  98.  In  euoh  case  the  maxim  eaoeat  emptor 
applies,  and  the  purchaser  must  look  to  the 
seller  for  indemnitf.    Ihtd, 

99.  A  plea  that  on  the  sale  of  a  chattel,  the 
vendor  took  a  mortgage  of  the  same,  and  on  the 
mortgage  beeoming  forfeited,  took  posseenon  of 
the  chattel  to  dispose  of  it,  and  taat  he  might 
have  disposed  of  it,  and  out  of  the  avails  re- 
tained the  amoont  due,  is  a  good  answer  to  a 
suit  for  the  recovery  of  the  price  of  the  chattel. 
One  V.  BoatfUor^  11  Wend.  106. 

30.  Taking  possession  of  the  chattel  after 
failure  to  perform  the  condition  of  the  moru 
gage  is  a  satisfaetion  of  the  debt,  provided  the 
chattel  be  of  salient  value  for  that  purpose; 
if  taken  possession  of,  and  upon  a  fair  sale,  less 
than  the  ardlount  of  the  debt  be  realised,  the  ba- 
lanoe  mat  be  demanded  hy  the  mortgagee.  Ibid, 

31.  Where,  by  the  terms  of  aa  anotion  sale, 
the  pnrehaser  is  to  give  spproved  endorsed 
notes  at  six  months ;  t/  teemf,  that  the  vendor 
is  not' in  fault  for  not  approving-and  accepting 
notes  offered  him  by  the  vendee,  unless  he 
knovrs  the  notes  to  be  good,  or  is  furnished  with 
the  means  of  ascertaining  them  to  he  so.  Hidto 
V.  Whiimort,  19.  Wend.  548. 
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A  eoQtraei  made  as  itdl  for  the  sbIa  of 
zeal  aa  of  penwnal  pfoperty,  whieh  is  endie, 
founded  upon  one  and  the  same  eonaideratioB, 
and  18  not  reduced  to  writing,  is  Toid,  aa  well 
in  reapect  to  the  penonal  aa  the  real  property, 
tbeaubjectoftheeontracl*  Tha^r.Boekjl3 
Wend.  63. 

33.  IfV^iere  a  party  went  to  a  earpet  atoie,  and 
agreed  for  the  purchaae^of  a  quantity  of  earpet- 
ing,  for  which  He  waa  ta  pay  caah,  and  the 
earpettnff,  aecordinff  to  the  coufaeof  trade,  waa 
aent  to  Uie  hoiiae  of  the  pnrchaaer  in  the  roll, 
ao  that  aa  much  aa  afaould  be  reqniied  might 
be  cut  off,  and  the  reaidae  retofiMd,  and  pay* 
meat  made  for  what  waa  taken;  and  the  car- 
pets were  made  up  and  laid  down  in  the  honae 
of  the  pnrchaaer,  whera  they  remained  three 
weeka,  before  the  remnant  of  the  roll  of  carpets 
ing  waa  returned;  and  in  the  mean  time  the 

Eurchaaer  pawned  them  to  an  auctioneer,  whom 
e  employed  to  aell  hia  fnmitore,  and  who  in 
g^/aitk  made  an  advance  to  him  upon  the 
oarpfiia,  and  .then  the  pvrohaaer  abaoonded ;  and 
it  waa  eoneluaiTely  ahown  that  he  had  obtained 
the  gooda  by  falae  pretenioea ;  it  uhu  keU,  that 
the  property  of  the  original  owner  waa  not  di- 
veated,  that  the  anotioiieqir  acquired  no  title  by 
the  tmnafer  from  ^e  purchaaer,  and  that  the 
owner  waa  entitled  to  reclaim  hia  gooda*  Jhk' 
dhnot.Y. /KelrteA,.  14  Wend.  31. 

34.  In  England,  if  property  be  taken  feloni- 
onaly,  no  tit&  paaaea  from  the  folon  to  a  bona 
fit  purchaaer,  nnle^a  the  property  be  aold  in 
mmid  overt  i  we  haTe  no  marketa  overt,  eon- 
aequentiy  no  title  paaaea  here  to  a  mtrehaaer 
who  buy's  property  which  haa  been  feioaionaly 
taken.  -JiiiL 

35.  By  the  reviaed  atatntea,  the  obtaining 
gooda  by  folae  preteneea  b  a  felony ;  the  law, 
therefore,  ia  changed  Irom  what  it  waa  when 
the  oaae  of  Mvwry  ▼•  WolA^B  Cow.  938,  was 
decided;  wherein  it  toot  Md;  that  when  the 
owner  of  gooda  parted  with  them  to  n  fraudv- 
lent  vendee,  intending^  thereby  to  diveat  him- 
aelf  abaolntely  of  hia  intei^Ht  or  proper^  in  the 
goods,  the  frandnleftt  pniehaaer  waa  not  guilty 
of  felony ;  but  how  the  obtaining  goods  by  false 
pretences  being  declared  a  felony,  the  owner  is 
not.  divested  of  his  property  in-  the  goods-,  but 
may  reohdm  them  even  after  a  transferto  a  bona 
fide  parehaaer.    Ibid, 

3d.  A  fraudulent  purehaaer  acquires  no  title 
aa  against  tlie  vendor;  but  where  a  vendor  de- 
livers possession  of  his  foods,  with  the  intent 
not  emy  *that  the  possession,  bat  the  property 
shall  pass,  a  bq/nafidt  purchaaer  from  a  fraodtt- 
lent  vendee  holds  the  foods- in  jpreferenee -to 
the  originid  owner.  Ibm.  S.  P.  imot  v^/Ven^A, 
13  Wend.  570. 

37.  In  questions  of  fraodolent  purchaae  of 
goods,  where  there  ia  a  mSooal  tradition  to  the 
vendee,  the  pdint  aubmitted  to  the  juiy  ahoold 
be,  whether  the  vendor,  in  parting  with  the  poo* 
aeaaion,  intended  Also  to  transfer  his  interest  in 
the  article  sold.    Ilnd, 

38.  If  there  is  any  thing  to  be  done  by  the 
partiea  preparatory  to  ascertaining  the  price  of 
gooda  aold,  when  the  sale  is  for  cash,  a  deKverv 
of  the  article  doea  not  diveat  the  title  of  the  vend* 

-•til  the  price  be  ascertained  mud  -paid.  Btid* 


39.  When  a  pnreimae  of  merehaadiie  is 
made,  the  goods  selected,  pat  in  a  box,  and  the 
name  of  the  pardmaer  and  hia  place  of  ren* 
dence  marked  thereon,  and  the- box  coatainiiff 
the  gooda  aent  by  the  Tender,  and  pat  on  boaii 
a  ateamboat  designated  by  the  purchaser,  to  be 
forwarded  to  hia  residence,  the  nle  is  complete, 
and.  the  goods  become  the  property  of  the  |Hxr<- 
chaser.    Tkt  Fwfk  v.  ffoyno,  14  Weed.  54(. 

40.  Where  an  'agraenent  waa  made  for  the 
aale  of  an  ark  load  of  lumber,  a  portion  landed, 
and  the  landing  of  the  reaidne  suapended  aiitil 
an  inspector  could  be  procored  to  roessare  it, 
and  the  veadoor,  after  vraiting  a  day  for  an  io- 
apeetov,  reloaded  the  portion  landed,  and  went 
awaT  with  the  lumber;  Itdtf,  that  an  adbo  did 
not  fie  against  him  at  the  suit  of  the  veodee^ 
FHek  v.Beadky  15  Wend.  d81. 

n.  DtUvery  ifgoodB  eoU. 

41.  A  bill  of  sale  or  aasignment  of  goods,  de- 
claring that  the  object  is  to  secure  tie  vendee 
as  surety  for  the  vendor,  and  ^tax  in  esse  tin 
vendee  shall  become  liable,  that  he  may  tm 
the  goods  out  en  execution,  or  that  they  ^oeM 
be  at  hia  dimMsal  at  privMe  aale,  aeoountiof  to 
the  vendor  ror  Uie  proceeds,  tsin  nstareoft 
mortgage,  the  poaaession  of  the  vendor  beiqg 
consistent  with  the  faoe  of  the  deed,  and  theie- 
fofe  not  evidenee  of  fraud  aa  to'creditota»  JM 
v«  LateWfMv,  4  Cow«  461. 

49.  Where  goods  ere  sold,  to  be  paid  far  it 
cash,  no  time  Mng  agreed  on  for  the  pnyipeiit^ 
both  the  delivery  and  payment  are  simultaneooi 
acta,  and  the  vendor  may  refhae  to  deliver  wttb* 
out  actual  payment;  the  latter  being  aeoeditioa 
of  ade.    Ckapntan  T.Laikrop^  6  Cow.  110. 

43.  Pur  if  he  deliver  without  payment,  the 
property  peases,  and  the  condition  is  waited; 
and  though  the  vendee  afterwards  refasedtt 
pay,"  trover  will  not  lie  ibr  the  goods.    IbU. 

44.  ^Otherwise,  ft  seeiM^  where  they  are  ob- 
tained by  the  fraudulent  oontrivanoe  of  the 
Vendee.    Ibid. 

45.  The  plaintiffs,  having  cotton  at  tkiee 
stores  in  BriMyn,  sixty-nine  balea  marked  G. 
6.  &  Co.  nt  tiie  store  of  B.,  and  thirty  of  the 
same  mmrk  at  Uie  store  of  M.  and  W.,  sold 
sixiy-«ix  balea,  marked  G.  G.  &  Co.,  to  the 
defbadanto,  delivering  them  a  pto  forma  bill  of 
parcela,  thus :  *•  66  bales,  say  19,800  lbs.  •» 
per  ewt.,  1  per  cent,  off,'*  the  defendaatt  pay- 
ing at  Uie  time,  f  1800,  In  part  for  Uie  whole. 
Then  the  cotton  in  liTi  and  W.'a  store,  was  de- 
stroyed br  fire,  and  the^efendanta  d^aoded 
of  the  plainUffh  an  order  fbr  the  siktj^stt  balee, 
whieh  was  refused  {but  the  plalntimi  Sfsre  tA 
order  for  thirty*six  balee.  These  were  weighed 
by  the  platatiffs,  and  anoUierbill  of  parcels  de- 
livered to  the  defendanta,  hifcluding  Uie  thlf^- 
six  bales,  aecoi^mgto  the  weighmaater'e  \m 
and  Iheihirty  balestit  a  certain-weigiit  eacfi,  win 
the  remark,  ««dedu6t  for  snpposed  lorn  \^ 
The  thirtyiei<  bales  were  deHvered'at  tiie  tiae 
of  weighing.    Rild^  that  the  prepsity  ef  the 

thirty  bales  did  not  vest  in  the  dcltiadttitib  «" 
Uiat,  therefore,  the  plaintiflk^ccmia' Act  recowr 

Uie  prie^.    i^<MK/ye  V.  itkMt,  6  0#«r.  890- 

46.  The  Uiirty  bales,  hot  hsittT  ii^Mi^^ 
the  contract,  and  specifieMlyacw^ttt  eenttia 
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might  hare  been  eatiefied  by  a  delirery  of  thirty 
balaSf  with  the  mark  mentionedy  from  any  other 

I»laee  beaidea  Brooklyn  f  or,  if  the  eontraot  re- 
ated  to  Brooklyn^  then  oat  of  anr  other  atoie 
there  beaidee  ML  and  W/e ;  or  if  the  eontreet 
bad  been  to  eell  the  thirty  bales  at  M.  and  W.*a» 
yet  the?  not  being  weighed  did  not  pass.  Ibid. 

47.  When  something  r^maina  yet  to  be  done, 
as  between  buyer  and  seller,  or  for  the  purpose 
4>f  aseertaininff  either  the  quantity  or  price  of 
the  articles  sold,  there  is  no  delirery ;  and-  the 
property  does  not  pass,  though  the  price,  be  in 
part  paid.    Ibid, 

48.  And  so,  if  there  be  a-part  delivery,  the  other 
part  not  yet  ascertaiaed  will  not  pass.    Ibid. 

49.  "And  there  need  not  be  an  express  agre^ 
meat  that  something  fiirther'Shall  be  done.  It 
is  enough  that  it  appear,  from  the  eiieumataiiees 
of  the  case,  to  ha  necessary.    Ibid, 

60.  Where  a  contract  was  made  in  the  city 
of  New  York  for  the  sale  of  dOO  balea  of  cot- 
ton, to  be  deliyered  on  it$  arrinal  at  New  York 
from  New  Orleans,  at  any  time  betv^een  the  date 
of  the  contract  aad  the  1st  day  of  June  then 
next  ensuing,  to  be  paid  far  in  caah  on  delivery, 
the  CtAton  to  be  weighed,  and  two  per  cent,  tare 
to  be  allowed ;  U  vfa»  keld^  that  it  was  an  execu- 
tory eontnct,  that  the  title  to  the  cotton  did  not 
pass,  and  that  the  vendor  waa  notcharireable  for 
not  delivering  it,  unleu  it  arrived  in  New  York 
within  the  stipulated  time.  ButeeU  et  oL  r. 
J^RcoU  ei  aL  3  WeoA.  112. 

51.  A  party  contracting  for  the  aale  and  de-. 
livery  of  a  large  ouantity  of  an  article,  on  ita 
arrival  at  a  particular  port,  ia  not  bound  to  deli- 
ver a  portion  only  of  the  article,  the  whole  not 
having  arrived.    Ibid, 

59.  An  action  may  be  maintained  for  the  non- 
deliverr  of  an  article,  although  not  demanded 
until  attar  the  time  stipulatea  for  the  payment 
of  the  money,  if  there  is  no  unreasonable  delay, 
no  evidence  of  inability  nor  actual  refusal  *on 
demand  to  pay  for  such  article.  Dex  v.  Hey,  3 
Wend.  356. 

63.  Where  manufacturers  in  the  country  sent 
an  order  tomerdianta  in  the  city  for  a  quantitv 
of  plough  eastiaga,^  be  forwarded  oa  the  canal, 
oniy  a  part  of  which  were  sent,  and  that  by  land 
carriagOt  a  mere  expenaive  mode  of  transporta* 
Ciott ;  a  wtu  heldf  in  an  aotign  for  the  price  of 
tlie  property  forwarded,  that  the  plaintiffs  were 
not  entitled  to  recover  without  showing  an 
acceptance  of  the  gooda  by  the  defendanta. 
IVbether  er  not  there  baa  been  aa  acceptance  is 
a  question  for  the  jaiy.  Coming  et  aL  v.  Coii 
€iaL  5  Wend.  S53. 

64.  In  ascertaining  the  meaeitre  <f  damagee 
for  the  Boaperformaace  of  a  oontrsct  to  deliver 
an  article  et  merehandise  at  a  fixed  place,  and 
on  a  specified  day,  the  true  rule  is  the  diffeienee 
between  the  contract  price  and  the  market  value 
of  the  article  on  the  day  and  at  ike  place  of  deli- 
▼ery.     Gregory  v.  iTBowelt  8  Wead.  435. 

55.  Evi&nce  of  the  value  of  the  articlea  at 
other  places  in  the  vicinity  of  the  place  of  deti- 
▼enr  ia  inadmissible,  where  the  evidence  is  clear 
ami  explicit  as  to  the  value  at  the  place  of  deli- 
very; when  that  is  not  the  case,  evidence  at 
€>sher  plaaea  may  be  leaorted  to,  io  ascertaia  the 
valae  at  the  alaea  of  deUveiy.    ibid. 
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56.  Where  A.  bought  the  boards  to  be  mado 
out  of  a  certain  quantiw  of  logs  in  the  posses- 
sion of  £.,  to  be  paid  (or  at  a  stipulated  price 
per  100  feet  when  the  boards  should  be  sawed; 
and  the  boards  were  sawed,  piled,  and  notice 
given  to  the  purchaser ;  it  taat  beld^  considering 
the  nature  or  the  article  sold,  that  the  delivery 
was  sufficient  to  render  the  sale  valid,  and  to 
transfer  the  title  to  the  purchaser.  Batee  et  aL 
V.  ConkUng,  10  Wend.  389. 

67.  Whe^e  a  partv  eontraeta  to  sell  a  quantity 
of  produce,  and  to  deliver  it  at  the  pnrchaser'a 
house  within  a  few  daya,  to  entitle  the  purchaser 
to  sustain  an  action  for  the  nondelivery,  he  is 
bound  to  prove  a  demand  before  auit  brought. 
Stone  V.  Oeuc,  13  Wend.  S83. 

lU.  Stoppage  in  transitu. 

56.  Where  a  party,  reaidinff  at  a  distance 
from  hia  oorreaponden^  ordered  a  quantity  of 
onerchandise,  directing  it  to  be  forwarded  to  an 
interAiediate  place,  and  the  goods  were  accord- 
ingly forwarded  V  and  after  their  arrival  at  the  in- 
termediate place  were  delivered  to  a  common 
carrier  employed  by  the  purchaser,  and  befove 
reaching  the  reaidence  of  the  purchaser,  the 
vendor  resumed  the  noesosslon  on  the  ground  of 
the  insolvency  of  tne  purchaser;  it  wa$  heU 
that  the  ffoods  not  having  arrived  at  the  place 
of  their  final  deatination,  the  traneitu  was  not 
ended,  and  the  vendor  had  the  right  to  stop  and 
retain  them  until  their  price  waa  paid.  Buckley 
V.  Fumeu^  15  Wend.  137. 

59.  B  seenw,  that  the  right  of  atoppage  in 
iranaitu  ia  not  diveated  by  tiM  gooda  being  seised 
or  levied  upon  by  vbtue  of  an  attachment  or 
execution  at  the  suit  of  a  creditor  of  the  pui^ 
chaser,  where  the  right  is  exercised  by  the 
vendor  before  the  iranaiiu  is  at  an  end.    Aid, 

60.  B  Menu,  that  a  vendor  ia  not  entitled  to 
exercise  the  right  of  stoppage  in  traneituj  if  at 
the  time  of  the  sale  of  tne  goods  he  known  the 
purchaser  to  be  insolvent.    Ibid. 

61.  Sembkj  that  the  mare  lapse  of  time  ia  a 
circumstance  of  no  importance  in  determining 
the  right  of  the  vendor  to  resume  possession  of 
the  goods^  provided  the  right  be  exercised  b^ 
fore  the  tranaitu  is  at  an  end.    Ibid, 

63.  Where  a  delivery  to  a  carrier  or  other 
agent  ia  for  the  very  pnrpoae  of  conveyance  to 
the  purchaser,  the  right  of  the  vendor  to  stop 
the  goods  continues  until  they  come  to  the  aa* 
tnal  possession  of  the  ?ende^,  or  reach  the  end 
of  their  journey.    Ibid, 

63.  The  rieht  of  atopp^  in  traneitu  doea 
not  apply  to  the  case  of  a  consignment  from  a 
debtor  to  his  creditor,  where  there  can  be  no 
risk  of  loss  by  the  ioeolvency  of  the  consignee. 
Clark  V.  Mauran^  3  Pai^,  373. 

ly.  Fraud  and  warranty  t  (a)  Expreot  warranty 
aa  totke  aoundneaa  of  tke  gooda, 

64.  Aaaumfait  ia  the  proper  form  of  action 
where  there  is  a  warranty  of  title  expreaa  or  im- 
plied in  the  sale  of  a  chattel.  Hew  v.  J9Mer,  3 
Cow.  87d. 

65.  A  warranty  of  title  is  implied  on  the  sale 
of  a  chattel.    Ibid, 

66.  No  particular  phraseology  is  necessary 
tooonatitnta  a  wananty  of  goo£ ;  but  an 
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tion  or  aAnnation  concerning  Uie  thing  sold,  to 
be  etidenoe  of  *a  warranty,  aliould  be  poeidTe 
and  uneqiuTocaU  one  which  the  Tendee  reliea  on, 
which  is  understood  by  the  parties  as  an  abso- 
lute assertion,  and  not  the  expression  of  an 
opinion.  The  OnMu  Manufadwring  Society  t. 
iawreneey  4  Cow.  440. 

67.  In  ordinary  sales,  wbeie  <he  tendee  has 
an  opportunity  of  examininff  the  contmodity,  the 
▼endor  is  not  answerable  for  any  latent  delbot, 
without  fraud  or  an  express  warranty,  -or  such 
adirect  affirmation  or  representation  as  is  tantar 
mount  to  a  warranty,  ana  not  the  eslpresaioa  of 
an  opinion.    Ibid, 

68.  But  in  the  case  of  sales  by  sample,  the 
▼endor  is  held  responsible  that  the  quali^  of 
the  bulk  of  the  commodity  shall  be  equal  to  the 
sample  shown. '  Ibid. 

69.  Declaration  upon  a  wairanty  of  ootton, 
that  it  was  good*  meicliaDtable  cotton,  free  from 
dirt  aad  all  filthy  matter ;  nroof  that  the  defend- 
ant produced  a  Ipaniple  or  good  merdiantable 
«otton,  free,  dco.^  (as  in  the  dedaiation,^  and 
stated  that  it  was  good  upland  ootton,  aira  tliat 
the  sample  was  truot  or  that  it  was  prime  upfamd 
Cteorgia  cotton ;  keld^  no  Tarianee.    Ibid. 

70.  On  a  sale  by  sample,  the  ▼sudor  is  re- 
sponsible tfast  the  bulk  or  the  commodity  ^haH 
be  equal  in  quality  to  ibe  sample.  dfMflreim  ▼. 
Knedand,  6  Cow.  954. 

71.  Where  a  party,  on  the  sale  of  an  aitJele, 
BBakes  repcssentalions  amounting  tv  a  warranty, 
and  the  sale  is  cousmnmated  by  a  writtsn  traas" 
ler,  witbottt  a  claoss  of  wsmnty  inserted,  the 
vendee,  in  an  aettoa  of  oMwrnpiit,  is  not  per- 
mitled  to  show  the  representations  and*  asser- 
tions made  jneTious  to  the  execution  of  the  in- 
•Irument  or  transfer,  the  pvesumption  of  law 
being  that  the  writtag  eontaias  the  whole  oon- 
taet.     Ton  Mroml  T.  JReut,  I  Wend*  494. 

73.  If  the  quality  of  an  article  sold  be  war- 
lanted,  the  warranty  is  an  essential  part  of  the 
bargain,  and  should  be  stated  in  the  note  or  me- 
monadum;  parol  erideaee  is  tnsdmisaible  to 
proTo  Sttdi  warranty,  and  its  omission  renders 
the  oontreot  void.  PMer  ▼.  CdHm  et  oLS 
Wend.  459. 

73.  There  is  no  oontract  if  there  be  a  mate- 
lial  diffeienee  between  the  note  of  a  bargain  de- 
livered by  the  broker  (who  ejfibded  the  sale)  to 
the  Teufjiee,  and  that  delivered  to  the  Tendor. 
Jbid. 

74.  la  a  sale  of  merehandise  by  sample,  die 
law  implies  a  warranty  fhal  the  bulk  of  the 
emkimoaity  is  of  the  same  quality  as  the  speci- 
fnens :  and  the  fact  of  the  purehaser  reqniif ng 
^e  agent  of  the  vendor  to  test  the  correctness 
gf  the  sample  exhibited,  by  procuring  a  seoond 
sample,  does  not  chaAge  the  character  of  the 
sale ;  it  is  still  a  sale  by  sample.  Gallagher  v. 
Waring,  9  Wend.  90. 

75.  In  an  action  ibr  breach  of  tvarranty  iu  the 
exchange  of  horses,  to  support  the  allegation 
of  a  wamnty,  it  is  not  aeoessary  that  the  word 
**  warrant**  should  beve  been  used ;  and  whether 
what  was  said  amounted  to  a  repreaentatiOK  of 
soundness,  or  to  a  mere  expreasion  of  au opinion, 
belongs  to  the  Jury  to  detetfltiae.  WMmey  v- 
Sutton,  10  Wend.  411. 

76.  A  vendee  who  on  iha  psmdwae  of  save* 


ral  articlea  of  merehandise,  warranted  ti  of  I 
psrticular  qualitv,  gives  three  promireory  aotei 
in  payment,  and  pays  two  of  diem,  any,  n  it 
action  by  the  vendor  for  the  reeorsry  of  tfat 
third  notoy  give  in  evidence  a  breach  of  vtf* 
ranty  m  respect  to  one  of  the  Mtidet  of  pn^ 
perty  sold,  either  in  bar  or  in  mkigslioa  of  da 
amouift  of  recovery.  Judd  v.  JunmuMi  19 
Wend.  619. 

77.  Where  a  man  warmnts  aifr  aahaal  MMii^ 
he  is. bound  to  aocoantabiKty  fiir  any  uoMoirf- 
ness,  whether  he  knew  of  it  or  not;  whfo  k 
makes  p.  bare  representation,  it  is  neootnrr  to 
aver  that  hetoew  the  roprsseiitation  tobe  m; 
otherwise  he  is  net  liable  lor  damafet.  da 
r.  Houghton,  II  Vf^oA.  16^ 

78.  In  general,  a  warrsBity  of  an  article  wM 
should  be  made  at  the  tiBEie  of  srie;  but  if  whet 
parties  are  first  in  treaty  respecttag  the  safe^  Us 
owner  oflTsTS  to  warrant  the  artid^  the  wamsty 
will  be  bhidlag,  althoagh  the  aaledoos  not  tab 
place  until  some  days  afterwards.  Wiimd  r. 
Awt2,ll  Wend.564, 

79.  In  an  action  for  the  recovery  of  daoagei 
for  tile  breach  of  a  warraacy  in  the  sale  of  foon» 
the  defendsnt  is  not  entitled  to  a  sst-off  of  4e* 
mands  against  the  plantiff.     Ibid. 

80.  Evenr  aale  of  packed  cotton  ia  a  sole  bf 
sample,  ana  a  aale  by  sample  is  per «  a  w 
ran^  that  the  bulk  niaM  correspond  with  tbi 


sample.    Boamum  v. 


13  Wead.  5(6. 


8.  P.  Bed»ee  v.  Robert,  19  Wend.  413. 

81.  A  plaiatiff  may  recover  Ibr  bisaeh  of 
vrarrenty  in  the  sale  of  propertjY  alliica^  b^ 
fore  the  payment  of  the  oole  given  by  mm  « 
the  trenafer  of  ibe  piupcily  he  had  noiiee  of  t 
breach  of  the  warranty,  and  notwithstaiidiic 
paid  it,  if  the  extent  of  the  damage  sssiaiBed 
py  him  was  not  then  ascertained.    Ibid. 

89.  It  is  uot  necessary  to  tiiemaiotenaBce  of 

an  action  for  damages  for  hteacii  of  wsRaotjii 

the  sale  of  peraonal  proper^f ,  that  the  plainof 

ahonld  have  retarned.  or  omred  to  letoni  tin 

property  aold ;  a  fetnm  or  ofier  need  only  te 

ahown  where  the  pbtnttflT  disaffirms  the  eos- 

traet,  aad  aeeks  to  fonover  bade  the  money  « 

other  coadderatieii  paid  by  him*    Ibid. , 

83.  An  affirmatioo  that  a  hone  is  notbo^ 

aoeempaaied  by  the  ^eelaiation  of  the  ovatf 

thai  he  would  not  be  a6aid  to  wanaat  bin,  it 

enouffhtoeatablishawanairtj.  Cbdbv.AftK^ 

13  Wend.  977; 
64.  Although  a  party  wha  has  a  dahn  to  da* 

raaM  for  breach  of  a  warranty  mayinBatvpn 
such  daim  ia  diminution  of  damafes*  wmb 
sued  for  the  price  of  the  article  wamated,  h* 
is  not  bound  tado  S0|  andJiis  omitskNi  to  iotut 
upon  such  defence  is  no  bar  to  an  astieQ  nbao- 
queutly  brought  by  him  for  the  reosvery  of  dar 


(b)  LnpHed  warranty  tftitk. 

85.  In  an  aetien'apon  awamBtyef  a  ehatid, 
It  is  not  necessary .,lo  prove  that  the  word  vff 
rant  was  used.  AierU  y .  Afcrrai,  9  Cow.  438. 

86.  Any  affihaation  aMMmnoag  to  a  vanasiy 

is  suffident.    Ibid. 

87.  Where  a  sheriff  levied  an  8  hoise  00^ 

a^Jh.,  and  eonveyed  him  to  the  pkiatiffin  m 
fi.fa.,  who  directed  him  to  mtam  te  boiae  <» 
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the  defendant,  which  he  did,  and  left  him  there 
in  the  defendant's  poasession,  who  sold  the 
hone  to  R.,  who  aold  him  to  B.,  who  purchased 
bonaJUU^  without  notice  of  the  levj,  from  whom 
the  sheriff  took  him,  and  aold  him  at  auction 
under  the  execution ;  the  first  sale  to  R.  was 
also  bonM  JSde^  and  without  notice  of  the  -levy ; 
in  an  action  by  B.  against  R.,  upon  a  breach  of 
the  implied  warranty  of  tide,  held^  that  B.  was 
entitled  tofscoYor.    Rbw t. Barber^ 3 Cow. 372. 


SALE  UNDER  AN  EXECUTION. 

.  1.  In  a  summary  proceeding,  under  the  act  to 
obtain  the  possession  of  land  sold  under  execu- 
tion, the  application  for  process  may  be  made  by 
any  person  in  whom  the  title  is  at  the  time  of 
the  application;  the  remedy  is  not  limited  to 
the  purchaser  at  the  sale.  jBroum  t.  Beit$  et  aL 
13  Wend.  29. 

2.  The  officer  does  not  lose  Jurisdiction  of 
the  matter  by  proof  that  the  person  and  estate 
of  the  defendant  in  the  execution  were  at  the 
time  of  the  sale  in  the  charge  of  guardians,  ap- 
pointed under  the  act  respecting  habitual  drunK- 
ards.    Ibid. 

3.  In  this  proceeding  the  bona  fdn  of  the 
purchase  is  not  io<|uirable  into ;  and  thQ  Court, 
accordingly,  in  this  case,  refused  to  entertain 
the  objection  that  the  premises  of  which  pos- 
session was  SQusrht  were  purchased  at  sheriff^s 
^le  by  one  .of  Uie  guardians  of  the  defendant. 
Jbi<L 

4.  If  the  defendant  in  the  execution  be  in  the 
actual  occupation  of  the  premises,  Uie  proceed- 
ings may  properly  be  instituted  against  him. 
Ibid> 

6.  These  proceedings  may  be  had  against  a 
tenant  in  common  before  partition.    Ibtd, 


SCIRE  FACIAS. 


1.  Two  fiAtli  nrs  equal  to  a  idtefeci^  where 
the  Urrt'ienanUn  &c  are  named  ill  the  writ^ 
otherwise,  where  it  is  general.  Cumming  t. 
Mtmua^  4rt.  ef  Eden^  1  Cow.  70.  * 

51.  How  the  letum  should  be  in  the  last  case* 
lidd. 

3.  In  proceeding  by  two  fn&t&,  the  ai,  JctV/c 
should  lie  in  the  aheriff^s  office  four  dars,  ex- 
clusive both  of  the  dsy  of  its  being  lodged 
there  and  of  the  retora  &y*    Ibid* 

4.  Fees  for  aerwa  adre  fiidai  on  aeTsral 
defendants:  50  cents  u>r  serving  writ  on  each 
defendant,  besides  qukafle  idlowed  for  each; 
also  return  ISi  cents  nna  two  snmmoners  for 
eneh  tenant,  at  60  cents  each  aummoner*  Gri$' 
wold  V.  Ttrrf  tenawfiV  Walton^  I  Cow,  S31. 

5.  Sammoas  in  wruing  disallowed.    Ibid. 

6.  Mode  -of  prooeedinff  to  charge  heirs,  devi* 
sees,  and  ferre,  by  «a.  fe.  and  two  fiiAt'^,  and 
the  relief-  which  they  may  have  against  their 
defiult.    1  Cow.  78,  note  (6). 

•  7.  The  rule  thatone  oannd^  to  a  Metre  fadae^ 
plead  any  matter  which  he  miglil  hanre  pleaded 
to  the  originBl  action,  ia  limited  \6  parties  or 
privies.    QrinoM  t«  Stewart^  4  Cow.  467. 


8.  Service  of  a  eetrefadae  must  be  personal. 
If  the  writ  be  served  ou  the  wife  of  the  defend- 
ant in  his  house  during  his  absence,  a  return 
stating  the  fact  cannot  oe  returned  as  a  retura 
of  «etre/eet,  though  it  may  be  considered  as  a  re- 
turn oinihiL    M"  Combe  ads.  Fetter^  1  Wend.  19. 

9.  It  is  not  necessary  to  issue  a  eeirefaetoM  to 
revive  proceedings,  though  a  year  have  expired 
after  interlocutory  judgment,  before  taking  out 
a  writ  of  inquiiy,  if  notice  is  given  before  its 
execution.     Wright  v.  WiUiame^  2  Wend.  632, 

10#  A  replication  to  a  plea  of  riene  per  deeeent^ 
in  a  eeirefaeiae  against  heirs,  quare  e^eeutionem 
fMMi,  that  tiie  heir  had  lands,  &c.  is  good,  with* 
out  particularizing  the  lands  descended,  ^ 
JSkarp  V.  Sharp  et  ai.  3  Wend.  278. 

11.  A  edrefadae  against  bail  who  has  re- 
moved  from  the  state  may  be  served  bv  leaving 
a  copjr  «t  the  last  usual  piece  of  residence  of 
the  bail  within  the  state.  The  PeopU  v.  Mffn* 
roe  (hmmon  Pkae^  3  Wend.  443. 

12*  WheriB  the  principal  and  interest  due  on 
a  bond  exceed  the  penalty,  the  jury  on  the  trial, 
of  a  cause  ought  to  give  the  excess  in  damages. 
If,  however,  nominal  damages  are  only  assessed 
by  a  jury,  the  excess  cannot  subsequently  bo 
taxed  by  the  taxipg  officer  and  included  in  the 
cdsta,  as  is.  the  pi^otice  where  the  judgment 
goee  by  default  or  confession.  Cook  et  oLt. 
Toueey,  3  W^end.  444. 

13.  Where  a  edre  faeiae  is  prosecuted  in 
good  faith  ia  a  proper  case,  costs  follow  the 
recovery  of  judgment,  be  the  amount  of  the 
recovery  ever  so  small.  Hotfiet  ai.  v.  Miain^  13 
Wend.  168.     : 

14.  It  is  a  good  plea  to  a  declaration  on  a 
weite  fmeiae  quare  exeeistionem  nen,  issued  againat 
an  acfministratjix,  tiiat  she  has  not  rendered  an 
account  of  her  administration  to  the  surrogate. 
Doap  V.  Baekenetoee^s  ddmimeiratritc^  12  Wend. 
642, 

16,  It  eeem»f  that  aAer  an  order  of  a  surro- 
gale  directing  an  exeeutient  a  eeire  fadae  may 
be.proaecufted.    Ibid. 


S(fiCB£TION  OF  PROPERTY. 

1.  The  carrying  of  a  watch  about  the  person 
of  a  defendant  in  an  execution,  and  a  refusal  by 
him  to  deliver  the  same  to  an  officer  having  an 
execution  against  him,  is  not  an  offence  within 
the  meaning  of  the  statute,  declaring  the  secret- 
ing of  property,  so  as  to  prevent  its  being  made 
Uiuile  for  tne  payment  of  debts,  a  misdemeanour 
TJie  People  r.mrriton^  13  Wend.  399. 


SET-OFF. 


L   In  what  aetionSf  and  against  what  plain* 
ifffsj  a  aet-Htff  will  be  aihwed. 
II.  What  demaade  may  be  ad  off. 

I.  hi  what  aetionej  and  againet  what  piaintiff$f  a 
eet-qjf  wili  be  allowed. 

1.  In  an  action  on  a  judgment,  in  the  namo 
of  a  jttdgnMiit  creditor,  for  the  benefit  of  an 
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SET-OFF. 


Mtignee  of  the  fadgment,  the  defendant  eennot 
■et  off  a  debt  due  to  him  from  the  aeekniee. 
Wheeler r.BajfMimd^bCcfw, 931.  S.C.9Cow. 
385. 

9.  Whether  a  notice  of  eetpoff  is  available 
with  the  plea  of  nui  Uel  record,  to  a  deelaratioo 
in  debt  on  jud^ent  t    Qttmrt.    ihiA, 

3.  In  an  action  by  one  in  hie  own  name,  for 
a  debt  doe  to  him  in  trust  for  another,  the  d^ead- 
ant  cannot  set  off  a  demand  against  the  eeffvi 
qme  trust.    JbiiL 

4.  Where  W.  assigned  a  iudgment  to  L.  and 
Km  who  gaTo  notice  to  the  debtor,  and  then  a»- 
signed  to  R.,  who  assigned  to  another,  notice 
of  the  two  last  assignments  not  being  giren  to 
the  debtor ;  in  debt  on  this  jildff meat  by  the  last 
assignee  in  the  nsme  of  W.;  hM^  that  the 
debtor  could  not  set  off  a  demand  doe  to  him 
from  R.  while  the  latter  owned  ther  iodgment. 
Md. 

5.  A  set-off  cannot  be  pleaded.  It  must  be 
by  notice  w|th  the  general  issue.  WilUami  t. 
drory,  5  Cow.  368. 

6.  To  warrant  a  set*off,  there  mnst  be  a  sub- 
sisting debt  due  inprtueniu  and  it  must  be 
due  from  the  plaintiflr  to  the  defendant ;  and  if 
it  be  due  from  a  plaintiff  and  another  to  only 
one  of  the  defendants,  it  is  not  sdmissible  sa  a 
set-off;  and  thouch  it  be  claimed  by  tha  defend- 
ants, and  alloweS  by  the  jury  as  a  set-<^,  the 
claim  being,  in  fact,  doe  to  but  one  defendant, 
and  not  payable  at  the  time,  this  is  no  bar  to  a 
subsequent  action  for  the  same  demand,  when 
it  becomes  payable,  in  faTourof  the  defendant 
to  whom  it  ia  really  due.  Wolf  t.  WaMumf 
6  Cow.  361. 

7.  The  defendant  corenanted  to  pay  the 
plaintiff  the  Bsmainder  of  $1500,  after  deduct- 
ing what  the  plaintiff  owed  him,  &c.  In  an 
action  on  the  coTcnant,  the  defendant  claimed 
that  the,  plaintiff  owed  him  $106,  money  ad- 
Tanced.  The  plaintiff  waa  allowed  to  ffive  in 
etidenee  against  the  defendant  a  receipt  by  him 
of  a  note  of  $335,  from  the  plaintiff,  tor  eollee- 
tion,  on  which  the  $106  were  endorsed ;  and  it 
appearing  that  (he  defendant  had  collected  tho 
whole  $335,  held^  that  the  plaintiff  should  be 
allowed  the  balance  ia  the  adjustment  of  ao- 
coonta,  not  as  a  technical  set-off  against  the  de- 
fendant's claim,  but  as  coming  wiUiin  the  proyi- 
sions  of  the  corenant.  Ever^  t.  Mtrvoin^  6 
Cow.  360.   ■ 

8.  The  fact  that  a  promissory  note  was  seen 
in  the  hands  of  the  maker  is,  prima  faeU^  suffix* 
cient  to  charse  one  who  has  receipted  it  for 
collection  with  the  amount.    Ibid, 

9.  If  a  plaintiff  bring  an  action  for  a  part 
only  of  an  entire  and  indiTiaihle  demand,  the 
▼erdict  and  judgment  in  that  action  are  a  coo- 
dnsire  bar  to  a  subsequent  suit  for  another  part 
of  the  same  demand )  and  he  cannot  avail  him- 
self  of  such  part,  by  way  of  set-off,  in  a  Subse- 
quent action  against  him  by  the  opposite  party. 
Milkr  ▼.  Cbwr/,  1  Wend.  487. 

10.  Where  the  holder  of  a  note  has  received 
payment  of  it  from  the  maker,  who  was  ignorant 
at  the  time  of  payment  of  the  fact  that  the  note 
had  not  been  endorsed  by  the  payee  to  the 
holder,  and  it  appears  oonclusiT^y,  that,  al- 
though not  endorsed,  the  note*  was  tiansfened  | 


to  the  holder  befere  matarity  for  a  valuable  eoa- 
atderation,  and  that  (he  omissioa  to  cadone 
happened  by  inadverteace,  in  a  subseqaeot  ae- 
tion  brought  by  the  holder  against  the  aiaker, 
the  amount  of  such  payment  cannot  be  eet  off 
against  the  holder's  claim,  though  the  mker 
has  a  tlaim  againat  the  payee.  FramkUM  BaJt 
y.  iZsymofMt,  1  Wend.  69« 
'  11.  A  defendant  in  Uua  Court  against  whon 
a  iudgment  is  rendered,  will  not,  on  KbotioD,  be 
allowed  to  set  off  a  justice's  judgmeat  holden 
by  him  as  assiffnee ;  when  it  ia  allegjed  that  the 
assignor  was  but  a  nominal  plaintiff,  and  hit 
righia  are  involved  in  iotricaey  and  doidrt. 
Story  V.  Fatten^  3  Wend.  831. 

iS,  Where,  in  a  suit  by  an  endorme  of  t  pro- 
missory note,  the  defendants  pleaded  a  «<-^i 
averring  that  the  note  was  the  property  of  tlie 
payee^  that  the  plaintiff  was  a  mere  mmiad 
party ^  and  that  the  note  was  tranafened  to  bin 
for  tM  purpose  of  deprivinff  the  defeadaotB  of 
their  set-on ;  and  the  plainUff  replied  umpt^  Uat 
the  note  waa  hie  property^  and  wd  the  pnfui^ 
of  the  payee,  withont  traversing  the  taa^ 
transfer  of  the  note;  it  wa»  held^  that  by  thi 
pleadings  the  plaintiff  was  to  be  eonsidemi  as 
naving  admitted  die  corrupt  tranafef  of  the  note, 
and  the  existence  of-the  selroff.  Samgt  ? .  Deuh 
7  Wend.  333. 

13.  A  party  who  has  neither  a  ffeoeral  <r 
special  property  in  goods  pieced  by  him  ii  tbe 
hands  of  a  manufacturer  for  finishing,  who  re- 
fuses to  redeliver  them  on  demand,  cannot  §et  off 
thOv  value  of  such  goods,  in  an  action  ofetmm^ 
Ht  against  him  by  the  manofactorer,  for  woik 
and  Taboor  bestowed  upon  other  goods.  CWirat 
V.  Suits,  10  Wend.  399. 

14.  A  receiptor  to  the  sheriff  for  goods  levied 
upon  by  execution  would  not,  under  incb  fi> 
cumfctances,  be  entitled  to  claim  a  setoff.  IhH 

15.  It  is  suflicient,  on  the  joining  of  aa  itae 
in  a  ios'tice'ft  Court,  for  a  defendant  to  n^  thti 
he  pleads  the  genend  issue,  aad  gives  notiee  of 
set-off,  and  claima  a  balance  of  $60,  unlen  ibe 
plaintiff  at  the  time  objects  to  the  Meaee  iDto- 
poaed  for  want  of  certain^,  or  veqniies  a  sped- 
lication  of  the  nature  of  the  aet^.  >  CkiH^* 
Wright,  13  Wend«  403. 

•  16#  A  party  holding  a  joint  and  sereral  noie 
againat  l»ro  maken  is  not  bound  to  set  off  tb« 
same  in  an  action  against  him  by  one  of  tk« 
makers.    CkUver  v.  Barney^  14  Wend.  161. 

n.  What  demands  may  beeetef* 
'  17.  A  judsment  for  costs  only  will  be  set  off 
against  another  judgment,  on  motioa,  notvilb- 
staading  the  attorney's  lien,  although  the  jid^ 
ment  be  assigtfed  to  him  1»y  his  diests  as 
security  fer  coets^  pf  which  notios  is  givoi  ^ 
the  opposite  parQrT  with  diieelioa  noitteaveiig* 
the  costs  with  the  clients ;  eepedalhr  whe^ 
the  attorney  haa  Xitfdce  of  the  matter  or  aetntf, 
and  that  it  will  be  claimed.  Cbaper  v.  BigdtVi 
1  Cow.  306. 

13.  A  notice  of  set-off  need  not  expnvlff 
claim  a  balance  in  the  defendant's  feTOor»i> 
order  to  warrant  his  reeovmng  one.  The  i^ 
pk  V.  7%e  Judgee  oT  Opwadbgo,  4  Cov.  91* 

19.  It  is  enon^  to  wttnot  thk,  ^.i<  *^ 
forth  his  demand  in  the  nsnal  fenn* 
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fiO.  Whether  a  set-oflT  he  admissihle  in  sn 
setionon  a  bond  for  performance  of  coyenantal 
Qumre.    Mepbum  y.  Hoag^  4  Cow.  67. 

31.  An  attorney  obtains  judgment  for  coeta 
ki  farottr  of  A.  agpinat  B.;  the  latter  has  no 
light  to  set  off  a  judgment  pmehasdd  by  him 
ftgainat  A.  after  the  judgment  obtained  in  A.*s 
labour,  so  as  to  defeat  the  attorney's  lien. 
Brodt  T.  Koan^  4  Cow.  416. 

99.  The  Court  will  piotecttheattomey*slien 
to  the  same  extent  as  the  rights  of  an  assignee. 
Ibid. 

93.  Rales  of  set-oif  the  same  at  law  as  in 

Snity.  Van  Beureh  ▼.  Fan  Gaaabtck,  4  Cow. 
„  e. 

S4.  A  bond  which  has  been  cancelled  cannot 
be  set  off.     WttUam^  r.  Orary^  6  Cow.  368. 

86.  A  judgment  obtained  by  attachment  in  a 
Jnetiee's  Court  widiout  the  defendant  appearing 
there,  cannot  be  set  off,  on  motion,  against  a 
)adgment  in  a  Court  of  record,  Ftopk  v.  The 
Judge$  rf  Dtknoart^  6  Cow.  696. 

5I6.  A  set-off  is  not  allowable  against  uncertain 
damages ;  e.  g.  in  debt  for  the  penalty  in  articles 
of  agreement,  by  which  the  defendants  core- 
nanted  to  maintain  the  plaintiff,  &e.,  and  pro- 
Tide  him  with  proper  meoicine  and  attendance. 
Bepbum  r.  Hoag^  6  Cow.  613. 

S7.  Damages  due  upon  such* an  agreement 
cannot  be  set  off ;  and  wliere  damages  are  not, 
in  their  nature,  capable  of  set-off,  they  cannot  be 
met  by  a  set-off  in  an  action  for  them.    Ibid. 

28.  The  difference  in  the  phraseology  of  the 
act  of  181?,  (1  R.  L.  615,  sec.  1.)  in  the  last 
xerision  of  the  laws,  from  former  acts,  has  not 
extended  the  right  of  set-off,  but  the  present 
statute  should  be  construed  as  were  the  former 
etatutes  on  that  subject.    Ibid. 

89.  A  set-off  cannot  be  made  of  a  debt  or 
deraaiid  against  any  one  other  than  the  plaintiff 
fSm  the  record.    Jokmon  y.  Bridge^  6  Cow.  693. 

30.  Thus,  where  the  plaintiff  purchased  a  ne- 
gotiable promissory  note  of  the  payee  after  the 
note  was  due,  and  the  payee  was  indebted  at 
the  time  of  the  purchase  to  the  maker;  in  an  ac- 
tion by  the  holder  affainst  the  maker ;  keid^  that 
the  demand  of  the  latter  could  not  be  set  off 
B^inst  the  holder ;  and  that  it  was  not,  in  any 
Tiew^  a  defence  of  the  action.  Ibid. 
'  31.  A  jud^ent  purchased  by  a  party  with 
the  yiew  to  set  it  off,  and  with  condition  that  if 
|ie  ftdls  to  obtain  the  set-off  on  motion,  the  as- 
signment-shall be  yoid,  and  accompanied  with 
a  stipulation  that  the  assignee  shall  be  indem- 
nified against  the  costs  of  the  motion*  cannot  be 
set  off.     Qihnan  y.  Van  Shfck,  7  Cow.  469. 

38.  To  warrant  setting  it  off,  he  must  purchase 
absolutely.    Md. 

33.  A  party  cannot  set  off  a  judgment,  unless 
lie  be  the  beneficial  as  Well  as  the  nominal 
owner  o^  it.  Satterlee  r.  Tm  Eyek,  7  Cow.  480. 

34.  Where  A.  tndemnifiea  T.,  a  sheriff, 
against  selling  S.*s  goods,  for  which  S.  reco- 
Tered  judgment  against  the  sheriff;  held,  that 
A.  eonld  not  set  off  a  judgment  against  S. 
which  A.  had  pniehased,  and  taken  an  assign- 
laent  of  in  the  sheriff's  name.    Ibid. 

36.  The  Scq>reme  Court  will  order  a  judg- 
taent  before  a  justice  to  be  set  off  against  a 
jadgment  of  this  Court,  upon  the  same  prinei- 


fles  as  they  will  a  judgment  of  the  Common 
leas.    Ewen  y.  Ttrry,  8  Cow.  186. 

36.  Damages  arising  from  a  tort  cannot  be 
set  off.    Sherman  y.  BaUou,  8  Cow.  304. 

37.  A  claim  recoverable  only  by  action  of  ac- 
count, or  bill  in  equity,  cannot  be  set  off  at  law. 
Ibid. 

38.  A  demand  against  a  private  company 
cannot  be  set  off  against  a  note  payable  Jto  the 
agents  of  such  companies,  and  prosecuted  by 
them  in  their  individual  names,  although  the 
note  was  taken  for  the  benefit  of,  and  belongs  U> 
the  company.  Nor  can  a  demand  belonging  to 
one  of  two  defendants  be  set  off  against  a  de* 
mand  on  both  defendants.  fVamer  et  aL  t* 
Barker  ei  oL  Z  Wend.  400. 

39.  A  note  of  one  of  two  partners  eannot  be 
set  off  against  a  partnership  demand.  Ladue 
etaL  y.  Har^  4  Wend.  683. 

.  40.  If  the  defendant  in  an  exeontion  escape, 
the  plaintiff  is  remitted  to  his  former  rights,  the 
imprisonment  is  ntf  longer  a  satisfaction,  and  the 
plaintiff  may  use  the  judgment  as  a  set-off 
against  a  demand  of  the  defendant,  or  proceed 
anew  against  his  person  or  property.  iTQuiniy 
r.Herrtekf  6  Wend.  340. 

41.  Where  such  judgment  is  insisted  on  as  a 
set-off,  and  submitted  to  and  passed  upon  by  a 
jury,  whether  the  same  be  allowed  or  not,  the 
-judgment  is  extinguished,  unless  it  be  affirma- 
tively shown  Uiat  the  jury  could  not  legally 
have  allowed  the  defence.    Ibid. 

43.  A  tavern  biU^  unless  asainst  a  (raveBer,  is 
not  the  subject  of  a  set-off.  Evemghim  y.  En^ 
worthy  7  Wend.  386. 

43.  In  an  action  upon  a  negotiable  promissory 
note  assigned  after  maturity,  a  set-off  to  the 
amount  of  the  plaintiff's  debt  may  be  made  of  a 
demand  existing  against  the  assignor^  provided 
it  be  such  as  might  have  been  set  off  against 
the  assignor  while  the  note  belonged  to  him ; 
or  if  the  s&it  be  in  the  name  of  a  plaintiff  who 
has  no  real  interest  in  the  contract  upon  which 
the  suit  is  founded,  so  much  of  a  demand  exist- 
ing against  the  party  whom  the  plaintiff  repre* 
sents,  or  for  Whose  benefit  the  action  is  broaffht, 
may  be  set  off  as  will  satisfy  the  plaintiff's 
debt;  and  such  a  right  of  set-off  existed  as  well 
before  as  since  the  revision  of  1830.  Drigge 
y.  RoekweU,  11  Wend.  604. 

44.  Though  a  note  be  transferred  after  its 
maturity,  the  maker  is  not  entitled  to  set  off  a 
demand  affainst  the  payee,  if,  at  the  time  of  the 
transfer,  the  payee  has  other  demands  against 
the  maker  to  an  amounteufficient  to  exhaust  the 
demands  sought  to  be  set  off.  CoUim  ei  ai.  v* 
Men,  18  Wend.  ^. 

46.  Where  the  maker  of  two  notes  has  a 
demand  against  the  payee  sufficient  to  extin- 
guish one  of  them,  and  the  payee  transfers  one 
of  them  after  its  maturity,  the  other  being  suffi- 
cient to  meet  its  demand  of  the  maker,  ainl  sub* 
sequently  the  second  note  is  transferred  also 
afler  its  maturity;  it  ieemt,  the  holder  of  the 
former  note  would  be  entitled  to  recover  the 
whole  amount  of  it.    Ibid. 

46.  Jl  «een»,  that  onder  the  statute  of  1801, 
unliquidated  damages  could  not  be  set  off  in  an 
action  of  omumpn/  in  Courts  of  record ;  but  by 
the  act  of  1813,  such  demands  were  made  the 
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mibjeoi  of  set-off;  wm^  hdweter,  und^r  the  re- 
▼iaed  statuteSf  the  Uw  m  restond  m  it  w«b  io 
1801,  and  unliquidated  damaffes  eannot  be  set 
off.    Butti  T4  Cbllim^  13  Wend.  139. 

47.  Wliere  the  demiUid  for  whicb  a  pvrty 
aoee  wonld  not  have  been  a  proper  snbjeot  of 
set  off  in  an  action  against  him,  no  demand 
whieh  the  defi^ndant  has  against  tlie  fUaintiff 
sen  be  set  off.  09bamT*Eikerida^l3Vi&t4* 
339. 

48.  A  defendant  minst  whom  a  TSidiet  it 
lendered  for  nQminaTdamageSv  m  a»  action  of  • 
tort,  may,  after  the  veidict,  procnre  an  assigiH 
nent  of  a  |qdgment  nffsinat  the  plaintiff  in  the 
suit  in  whieh  the  Toraiot  is  lendemd*  and  may 
claim  to  set  off  sueh  jodgmeni  against  m 
judgment  entered  i^Km  the  verdiet^  although 
sueh  latt^  jodsment  consists  enticely  of  cestSi 
with  the  ezcepuon  of  the  nomimd  damms,  new 
withslatidiiigtheliettofthealtorneT.  The  Peo- 
ple T.  New  York  Common  Pkm^  13  Wend.  649« 

49.  A  bond  debt  roav  be  set  off  against  any 
demand  leoorerable  nnder  the  common  ceants^ 
or  for  which  an  indMahte  aeoumpeit  will  lie» 
Dcwmer  ▼.  Eg^Udon^  15  Wend.  5t. 

50.  A  plaintiff  cannot^  bv  declaring  specially, 
when  he  can  reeoTer  his  demand  undeY  a  gene- 
lal  eottnt,  dmriTe  the  defendant  of  his  set-off» 

.  61.  A  defendant  hap  a  ri^ht  to  insist  open  a 
set-off,  althoagh  he  has  positively  agiesd  to  ao- 
connt  or  pay  over  to  the  plaintiff  moneys  which 
^  plaintiff  has  authoriaed  him  to  receive  as 
his  agent.    IbidL 

53.  In  an  action  of  oMmmftit  to  rtcoref  the 
l^t  of  demised  piemisesv  the  tenant  is  not  en- 
titled to  setoff  the  damages  sustained  by  him 
hy  the  breach  fA  the  «mement  to  repair,  en- 
tered into  on  the  part  ofT the  landloi:d ;  such  ease 
is  not  within  the  statute  of  set-o£  Sidseh  t. 
f\MtU  15^  Wend.  559< 

53.  An  executor  or  sdminis^tor  cannot, 
0ther  at  law  or  in  equity,  set  off  a  demand 
puvehased  by  him  after  the  death  of  the  testator 
or  intestate,  ag^nst  a  debt  due  by  the  estate  to 
t^e  person  .against  whom  he  held  the  demand  so 
porchased.  Mead  t.  MerriU  <md  Feek^  2  Phige, 
409. 

54.  An  executOT  eannot  set  off  in  Chaneeary 
an  original  debt  doe  to  him  personally  aninst  a 
elaim.  of  the  defendant  on  the  estate.    Ibid* 


SETTLEMENT. 

1.  The  services  of  an  indented  apprentice 
may  be  assigned  hj  the  original  master  to  an- 
other, and  his  service  under  such  assignment, 
for  two  years,  in  a  town  distinct  from  that 
where  the  nuister  resides,  gives  him  a  settle- 
meni  in  that  town.  Guilderland  v«  /Tfiosr,  5  Cow. 

d.  And  it  is  enough  that  such  service  be  by 
the  privity  and  consent  of  the  original  master, 
though  there  be  no  written  assignment.    Ibid^ 

3.  An  agreement  for  consideration.  That  an 
i^prentice  shall  serve  another,  is  fa&ading  as  h^ 
tween  the  parties.    Ibid, 

4.  The  binding  of  a  child  by  its  mo&sr» 


living  the  father,  be  sotdisseBtiag,  tad  46 
child  serving  two  vews  aeeoiding  to  the  iadca- 
tiiie,  confers  a  settlement  on  the  child,  (htuto 
V.  OMoeguldUe,  5  Cow.  587. 

5.  The  settlement  of  the  diild  fellows  that 
c^  the  father*  if  be  appeara  to  have  any.  If  not, 
it  foUowe  that  of  the  BM>tlier.  Bern  v.JiM*, 6 
Cow.  483. 

6.  The  place  of  a.ebUd^abirth  '» prima  feat 
the  {Usee  of  ita  settlement  $  but  the  presiuftp' 
tion  is  dooo  away  by  proof  that  its,  moiher  M 
a  settlement  elsewhere.    lirid. 

7*  An*  indenture  binding  an  infant  paopfr, 
exesuted  by  only  one  overseer  o|  the  poor  of  a 
town,  though  with  the  sseent  of  two  jasUceti 
and  the  hiMiing  be  to  anotiier  ovemeer,  Icc^  of 
the  same,  town,  is  defeetive;  but  is  netvcdd. 
It  is  voidable  onlv;  and  if  tbeie  be  a  cempleic 
service  under  it,  the  servant  thereby  gaiasa  mi- 
tlemsntt    BomiUon  v.  &lel^  6  Cow.  688. 

8.  A  woman  having  a  settlement  marries  i 
man  who  has  npne  in  this  state;  she  retaiDs  hei 
maiden  -settlement^  mod  w4th  her  childies  b«j 
be  removed  to  it  if  her  husband  fail  to  proTJdtt 
for  her.    OUego  v.  SmithfiMf^  Cow.  760. 

Su  Pooiu 


SHERffF. 

I.  Duty  andnffiee  efaeheriff*. 
II*  IMMHiy  cf  a  iJkerifff  wackmefii  mgahai 
him !  and  aeUon  on  ike  bofid  ^tpn  if 
khn  under  tike  ttatule», 

III.  Deputy  thtrijfemd  gaoler* 

IV.  Sheriff's  fees, 

y.  Gaol  UbertiiM :  (a)  What  is  an  eteaefrm 
the  atol  UhertvDtfor  whieh  the  Ami  if 
Uabk ;  (b^  Jetionfor  the  escape,  anievi' 
dene^  and  defetree  therein  g  (c)  Sheriff 
rtme4yo9er* 
yi.  Change  ff.  sheriffs  and  its  eotuequema* 
VIL  SheriffVsale. 
Yin.  Sai^cuiion  t^' eontiietts 

L  Duty  and  qfiee  of  a  shaiff, 

l^  A  sheriff  is  not  bound  to  obey  the  iostn^ 
tions  of  ^  party  in  exeeuting  ^.JLfa^f  if  he  sees 
it  will  produce  a  great  aaciuee  <^  prop^* 
McDonald  ^.  Neilson,  3  Cow.  139. 

3.  But  should  rather  jios^Kme  the  rale ;  e*- 
peciallv  where  the  plaintiff  cannot  snstsia  asj 
injury  by  the  delay.    Jl^d. 

3.  He  should  take  all  ntfoeasary  ^d  lawfol 
measures  to  secure  the  sum  he  ie  directed  19 
levy.    Ibid, 

4.  But  AS  to  the  tim^e,  place*  a«d  mumer  fff 
salC)  he  is  vested  with  a  seond  dia^elion.  IM 

6.  The  sheriff  majr  sell  a  tsxm  in  goods  or 
chattels^  upon  execution  scainst.tfae  lowso ;  an^ 
the  purchaser  acquires  a  jnght  to  use  tks  goods 
during  the  term.  Fan  Antwerp  v.  Namtmot  8 
Cow.  543; 

6.  On  levying  B^JUfa.t  if  the  sheriff  hsve  res- 
eonahle  ground  of  doubt  wliether  the  goods  bs 
the  debtor's  property,  he  is  bound,  if  no  indeaf 
nity  be  tendered  by  the  cie^torr  to  call  s  joy 
and  try  the  title.  If  thcfy  find  tbegoodesre.a0t 
the  debtor's,  the  JL  fa,  tmj  i^BXL  be  istsistd 
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fMi/b  honOj  and  tbe  Bheriff  is  JaMified  in  making 
that  return,  unless  an  indemnily  is  then  ten- 
dered ;  if  it  ist'he  is  bound  to  proceed,  notwith- 
standing the  finding  of  the  jury*  Chtrtia  v.  Pat' 
Urmm^  8  Cow.  65. 

7.  The  creditor  Is  never  bound  to  tender  an 
indwDBnity  till  the  Jury  haTe  jiassed  oU'the  ques- 
tion of  propertv.    Ibtd, 

8.  A  sheriff  aets  at  his  peril  in  making  a 
retQTa  of  nuUa  bona  under  any  other  oircnn^ 
atances*    /Wtf. 

9.  The  declaration  of  the  oredttor,  or  his  attor- 
ney, that  he  would  sell,  let  the  jurr  find  as 
they  would,  does  not  dispense  with  the  neces- 
eity  of  calling  a  jury.    Ibid. 

10.  A  ehenff  elected  in  September,  1896,  to 
•opply  a  Tacancy  occasioned  by  the  death  of 
his  predecessor,  who  took  his  office  on  the  1st 
of  January,  189S,  holds  iiis  c^ce  for  three  years ; 
and  an  election  of  another  person  in-  NoTomber, 
18S8,  nnder  an  impression  that  the  term  of  the 
Ibrmwexpired  in  January,  1899,  is  void.  TM 
Pmtpk  ▼.  Grten^  9  Wend.  966. 

11.  Where  a  pafty  airested  by  an  officer 
breaks  away  and  shuts  himself  np  m  his  house, 
the  officer  is  Justifiable,  in  the  attempt  to  retake 
him,  to  break  open  the  outer  door  or  the  house 
of  sach  party,  without  making  known  bis  bvsi- 
nesa,  demanding  admission,  and  receiving  a 
leiiisa],  where  3ie  pursuit  is  fresh,  and  the 
party  consequently  aware  of  the  object  of  die 
officer.    4lkn  v.  mrlin  eioL    10  Wend.  300. 

19.  A  sheriff  does  not  lose  his  offi^  by 
negleeting  to  give  bis  official  bond  within  twenty 
days  after  receiving  notice  of  his  election,  pro-' 
Tided  hfi  execute  and  file  ^e  bond  within 
fifteen  d^s  after  the  commencement  of  bis 
tonn  of  offi<»e.  1%e  Peopk  v.  Holley^  19  Wend. 
481. 

13.  The  omission  of  a  sheriff  to  file  his  official 
bond  within  twenty  days  after  notice  of  his 
election  does  not  affect  his  office,  provided  he 
execute  and  file  the  bond  wiiliin  nfteen  days 
alW  the  commencement  of  his  term  of  office. 
BaU  V.  iMiher  ci  aL  13  Wend.  491. 

II,  LiabiHiy  rf  a  sker^i  aUachmtfU  agaimt 
Aim  f  ana  aetton  on  toe  band  given  by  Mm 
under  ike  atattUe, 

I4i  If  the  sheriff  sells  thegoods  as  the  abaohite 
l»rop«ty  of  the  tenant,  not  mentioning  his  spe> 
eial  property^  thoagh  he  know  of  it,  no  action 
lies  agains^faim  for  this  at  the  suit  of  the  lessor ; 
for  it  does  not  divest  the  lessor's  right,  or  impair 
his  leversionary  interest.  Fan  Afdwerp  v.-NeW" 
•mm,  9  Cow.  543. 

15.  AUUr^  it  eeeme^  tf  he  destroy  the  goodaor 
otherwise  injure  them.    Ibid, 

16.  The  aheriff  cannot  eei«e  and  sell  the 
pfoperty  of  A.  upon  an  execution  against  B. 
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17.  pQOeeedings  to  obtain  leave  to  prosecute 
the  general  sureties  of  a  sheriff,  under  the  sta- 
tute. (1  R.  L.  491,  a.  6.)  Ex  parte  IMle^  9 
Cow.  590. 

18.  In  general,  the  i^ffidavit  should  sliow  a 
JL^fa^i  aim  return  of  nuUa  bonk,  dws.  on  the 
Jnagment  against  the  sheriff;  but  this  is  not 
necessary  where  it  is  shown  dearly  that  he  b 
Insolvent.    Ibid, 


19.  The  sheriff  can  receive  nothing  in  satis^ 
faction  of  a  ea,  ea,  but  money,  or  its  equivalent; 
and  if  he  discharge  the  party  arrested,  on  re- 
ceiving his  draft  upon  a  liiird  person,  this  is  a 
voluntary  escape;  but  suoh  defendant  may 
again  be  arrestcwi  on  a  seoond  ea.  ia.  Mumfari 
V.  Jirmetrongf  4  Cow.  553. 

90.  Where  the  sheriff  sold  property  on  a  Jl. 
/a.,  against  the  defendants,  and  endorsed  the 
amount  of  sales  upon  the  execution ;  but  th6 
property  turned  out  to  belong  to  a  third  person, 
who  recovered  its  value  in  an  action  against  the 
sheriff  and  the  plaintiff  jointly ;  the  Court  ordered 
the  endoraement  stricken  out,  and  that  an  aHtrn 
fi.  fa.  should  issue  for  the  whole.  Adame  V. 
Simlk,  5  Cow.  980. 

91.  The  return  of  a  sheriff  to  a  «a.  m.  satis^ 
fied,  is  evidence  that  he  had  .received  the  money 
before  tiie  return  day  ^  though  the  ea.  ss.  be  not, 
in  fiBMSt,  returned  and  filed  fill  alter  the  return 
day.'  Jbmutrong  v.  €rarrvw^  6  Cow.  465. 

99.  An  action  for  money  had  and  received 
liea  against  a  sheriff,  by  one  for  whom  he  hab 
colleiSed  money  oh  exeoation.    Ibid. 

93.  It  need  not  be  averred  in  the  deelantionv 
specially,  fhat  he  received  the  money  as  sheriff. 
Ibid.  . 

94.  The  motion  to  issue  farther  exeeudon 
npon  a  judgment  obtained  against  a  sheriff  and 
his  sureties,  on  a  bond  given  for  the  faithful 
execotton  of  his  office  under  the  statute,  (1 IL 
L.  491^  a.  6.)  ahonld  be  on  ndtioe  lo  the  sha^ 
riff  and  hia  anreties.  Leioie  v.  Bailf  6  Cow. 
583. 

95.  The  snreties  are  not  liable  beyond  the 
amount  of  th0  penalty  of  the  bond.    Ibid, 

96.  Record  of  proceedinga  in  te».  fk.  on  a 
judgment  in  debt  on  the  surety  bond  of  a 
deputy  sheriff,  indoding  the  wnt  or  declara^ 
tion,  pleas,  kc  jSnd^  v.  Bealby  9  Cow. 
693. 

97«  A  sheriff  is  responsible  for  money  re-^ 
eeived  by  his  deputies  on  .eironeoos  process; 
it  beinjr  received  colore  e/peii^  and  he  cannot 
avail  himself  of  the  defect  m  the  process.    The 
Peopk  V.  Dunning,  1  Wend.  16. 

96.  The  bond  of  a  sheriff  wiU  not  be  ordered 
to  be  put  in  suit  until  it  be  shown,  which  ft 
may  be  b^  affidavit,  that  the  aheriff  is  indivr* 
dually  unable  to  respond  in  damagea  for  the 
default  or  misconduct  alleged  against  him- 
Jktdermm  v.  ffitdkeoek,  8  Wend.  9$9. 

99.  Where  a  sheriff  actually  levies  m  execn' 
tion,  fwo  montds.  before  its  return,  on  the  pro^ 
perty  of  a  defendant,  and  seven  months  after 
the  writ  ia  retamable,  returns  that  he  hss  mad^ 
the  amount  directed  to  be  levied,  evidence  of 
these  facts  is  prima  facie  sufficient  to  establish 
his  receipt  of  the  monev  before  lihe  eommenc»> 
ment  of  a  suit  breugnt .  against  him  nearly 
three  months  after  the  time  when  the  writ  was 
retamable.    Ctahe  yiDygeH,  4  Wend.  675. 

30.  Payment  of  the  money  Into  Court  by  tha 
sheriff  afrer  the  commencement  of  the  suit  ia  no 
defence  to  the  action,  and  infereat  la  recoveiw 
able  on  the  amount,  notwithstanding  suoh  pay^ 
ment.    Ibid. 

31*  A  lAieriff  is  not  liaMa  to  a  landlord  for 
removing  the  gooda  of  an  under  tentful  frofli 
demised  premuea,  leaving  the  rent  unpaid, 
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althoagli  notioe  of  fiueh  rent  Being  dae  is  duly 
aerred.    Brown  ▼.  JFby^  6  Wend.  392. 

35.  In  an  action  against  a  sheriff  and  his 
sureties,  for  not  paying  oyer  moneys  received 
from  preaidenti  of  durU  Marital^  it  is  not  neces^ 
•ary  m  the  breach  to  state  the  namea  of  the 
presidents,  nor  by  whom,  nor  nnder  what  an- 
thority  they  were  appointed:  a  general  refer* 
ence  to  the  act  of  the  Legislatore  nnder  whioh 
the  Courts  Martial  were  Mid  is  sufficient.  'TVke 
Peopk  r,  Brutk^  6  Wend.  454. 

33.  Nor  is  it  necessary  in  such  action,  where 
a  suit  against  the  sheriff  and  a  recoTery  against 
him  axe  averred,  to  allege  fwUet  tathe  sureties 
of  such  suit.    Ibid,  . 

34.  It  is  no  answer  to  an  action  on  a  sheriff^s 
bond,  that  he  is  sought  to  be  charged  for  the 
nonperformance  of  duties  created  subsequently 
to  the  act  nnder  which  the  bond  is  executed, 
provided  that  such  duties  existed  at  the  date 
of  the  bond.  If  new  duties  were  imposed  sub- 
sequently to  the  ^ting  of  the  bond,  it  teenu^  it 
would  be  otherwise.    Ibid, 

36.  A  sheriff's  bond  that  he  will  execute  the 
duties  of  his  office  without  fraudj  deeni^  or  ojh 
premonj  is  broken  if  he  be  guil^  of  any  drfauH 
or  miaeonduet.    Ibid. 

36.  Where  a  contract  ^fovides  for  a  aingk 
aet  tohe  done,  the  breaeh  i»  well  assisned  irit 
be  in  the  words  of  the  contract,  either  nega- 
tively or  affirmativelv,  or  in  words  e6-extensive 
with  the  import  and  effect  of  it ;  but  where  it 
requires  many  things,  the  omission  of  any  one 
of  which  would  constitute  a  breach,  a  pmiieu- 
lar  breach  must  be  specified  in  ^he  assigrnment ; 
accordiUffly,  it  wa»  hdd^  that  where  the  con- 
dition of  uie  bond  was  that  the  Aar^  should 
tn  aU  ihtnga  ]>erform  the  duties  of  his  office, 
and  it  was  assigned  as  a  breach  that  he  did  not 
well,  fijc,  in  all  things.perform,  &c.,  that  the 
breach  was  not  well  assigned.    Ibid, 

37.  A  sheriff  may  accept  a  replevin  bond^ 
*  with  only  one  surety,  at  his  peril.    Kealer  v. 

Haynf^  6  Wend.  547. 

38.  Where  an  appointment  is  made  of  a  per- 
son to  execute  a  deed  under  a  sheriff's  sale,  in 
the  case  of  the  death  of  the  sheriff,  and  no  under 
sheriff,  security  from  such  person  is  not  neces- 
sary, where  nothing  remains  to  be  done  but  to 
execute  the  deed.  Sickkay,  Hogdfoom^  1 0  Wend. 
663. 

39.  In  an  action  on  the  ease  against  a  she- 
riff, for  giving  up  the  custody  of  a  vessel  taken 
on  an  attachment  under  the  act  auikorizing  Ae 
arreat  of  akipa  or  veswii,  without  requiring  ^e 
bond  prescnbed  by  the  statute,  it  is  not  neces- 
sary to  show  a  Judgment  against  the  Vessel  tn 
rem  f  a  judgment  inperaonam^  against  the  owner 
of  the  vessd,  in  favour  of  the  attaching  credit- 
ors, is  enough  to  render  the  sheriff  liable.  Weat 
et  al.  V.  J\Utle,  U  Wend.  689. 

40.  An  action  against  the  representatives  of 
a  sheriff,  as  for  money  had  and  received  on  an 
execution,  is  an  action  upon  a  contract  or  legal 
liability,  and  not  in  the  nature  of  an  action  for 
a  tort;  the  statute  of  limitations  of  tbiee  years 
is  not  applicable  to  a  case  of  this  kind,  and  the 
claim  of  the  plaintiff  may  be  saved  ftom  the 
operation  of  the  statute  of  limitations  of  six 


months  by  an  admission  of  liabili^.  EBkIt  vk 
Cronk*a  MnUmatraUn^  13  Wend.  36. 

41.  JB  aeema^  that  in  an  action  against  a  sheriff 
for  money  received  on  an  execution,  it  is  enougii 
to  show  the  delivery  of  the  esecutaoa,  without 
producing  the  lecord.    Ibid, 

43.  The  sureties  of  the  sheriff  aie  liable  for 
money  received  by  him  on  an  execution  aftor 
the  execution  of  theb  bondt  although  the  pro- 
cess was  received  by  him  previous  to  the  tiring 
of  the  bond.  The  Peopk  Y.Bing^\byietA,^S&. 

43.  On  an  attachment  against  ^  sheriff  for 
-not  retumioff  the  defendant's  body,  it  «ppeue4 
that  bail  had  been  put  in,  and  had  jnstincMl  rab- 
sequently  to  the  rule  for  the  attaehment,  but  no 
notice  thereof  had  been  giren  to  the  plniDtiff^t 
attorney,  although  he  was  present  at  the  yuA' 
fication.  HeJd,  that  the  want  of  notice  was  an 
irregularity,  and  that  the  costs  incuned  BDb8e> 
quentW  to  the  rule  should  be  paid  by  the  Bhefifl^ 
mtehdl  V.  Bouktone  amd  Stiekney,  I  Hall,  iia. 

44.  Tlie  certificate  of  the  clerk,  that  the  rule 
on  whioh  the  attachment  is  grounded  has  beet 
entered,  must  in  all  cases  accompany  the  affi- 
davit of  notice  of  motion  for  an  attaduDeot 
against  the  sheriff  for  not  retunuDg  the  defend- 
ant's bodv.    Ibid, 

'  46.  Where  tiie  sheriff  has  endoised  opm  a 
execution  the  day-  and  honr  vrlien  it  wasr^ 
oeived,  tiie  endorsement's  conclusive  evideocs 
of  the  fact  that  the  execution  was  it  his  p(»> 
session  at  that  time ;  and  when  he  has  assaped 
to  act  under  it,  he  cannot  compel  the  cieditar, 
who  has  sued  him  for  a  false  return,  to  ^rote  at 
the  trial  the  identity  of  the  execution,  eitfaer  by 
witnesses  or  collateral  testimony.  WiBiaaur^ 
Lowndea^  I  Hall,  679. 

46.  Where  gdods  are  in  the  hands  and  onder 
the  control  of  the  defendant  in  die  execatioo, 
and  thev  are  pointed  out  as  his  property  to  the 
sheriff  by  the  creditor,  the  sheriff  is  beuod  to 
levy  upon  them,  without  an  indemnity ;  and  if 
he  neglects  to  do  so,  snd  the  goods  aro  afie^ 
wards  removed  beyond  his  reactr  by  the  do^ 
fendant  in  the  execution,  he  will  be  answerable 
to  the  creditor  for  his  neglect.    Ibid, 

47.  If,  afker  a  levy,  a  claim  to  the  goods  be 
interposed  bv  a  third  person,  the  sheriff  may 
then  demand  an  indemnity  before  he  can  he 
compelled  to  proceed  furdier;  and  his  regiilar 
course  will  be  to  e^ll  a  jury  de  proprieiate  fra^ 
banM,  If  he  make  the  levv  and  follow  this 
course,  he  will  not  be  liable  for  «lrespass,  and 
the  parties  claiming' the  goods  ma5r  be  oompel- 
led  to  litigate  Uieir  clairaa,and  decide  the  qnee- 
tion  of  property,  before  the  sheriff  can  be  eon- 
pelled  to- make  his  return,  or  proceed  to  a  aale. 
Ibid. 

48.  Quaare,  Whether  the  deputy  who  makes 
the  levy  can  be  oompeAied  to  tetftify  as  to  the 
identity  of  the  execution,  in  an  action  agaiosi 
the  sheriff  for  a  false  return;  ^nd.  iriietber  he 
be  not  incompetent,  as  a  witness,  for  any  f^ 
pose  eonnectea  with  the  action  %    Ibid, 
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the  breach  of  that  conilition,  npon  tho  froand 
that  -  in  an  action  against  the  sheriff  Tor  an 
escape  which  the  itaoler  had  permitted,  the 
former  negiccted  to  plead  the  statute  of  limita- 
tions, which  had  run  against  the  Action.  ATClure 
V.  Erwin^  3  Cow.  313. 

50.  Sale  of  real  estate  under  fi^fa,  vacated, 
Slc.^  on  motion  in  behalf  of  the  deputy  sheriff 
who  sold;  an  action  having  been  brought 
against  the  sheriff  for  the  penalty  given  by  the 
statute,  (I  R.  Lf  605,  s.  13.)  he  having  misde- 
scribed  the  land  in  the  advertisement  by  mis- 
take; on  paying  the  costs  of  the  motion,  and 
of  the  suit  against  thesheriff«  the  deputy  having 
acted  in  good  fdith.  Wright  y.  Hooker ^  4  Cow. 
415. 

51.  Where  the  plaintiff  interferes,  and  darecU 
a  depnty  sheriff  to  take  a  course  in  the  collec- 
tion of  an  execution  out  of  the  line  irequired 
by  law ;  as  by  giving  a  credit,  selling  land  for 
less  than  the  execution,  and  with  hold  mg  aMeed 
YXBiii  the  whple  shall  be  paid,  &o.,  he  thereby 
makes  the  deputy  his  private -speciai  agent,  and 
discharges  the  sheriff.  Gorham  v.  GdUt  (note 
a,)  6  Cow.  46*^. 

53.  The  sheriff  Is  not  amenable  for  the  acts 
of  his  deputy,  unless  the^  are  performed  in  the 
ordinary  line  of  his  official  duty  aa  prescribed 
by  law.  Where  the  plainUff  gives  him  special  * 
directions  as  to  the  manner  of  execution,  as  by 
enlarging  the  time,  giving  credit  to  a  porchaser 
of  land,  and  prescribing  the  effect  of  the  pur- 
chase, and  the  time  and  conditions  of  its  con- 
sommation,  the  sheriff  is  not  aecountable  for 
the  money  received  by  his  deputy  under  the 
special  arrangements;  nor  would  the  sureties 
of  the  deputy  be  liable  to  the  sheriff  for  such 
moneys.     Gorham  v.  Gatt^  7  Cow.  739. 

53.  Nor  would  the  sheriff^s  executing  a  deed 
on  a  sale  of  land  so  made,  operate  to  affirm  the 
acts  of  his  deputy,' and  adopt  them  as  his  own 
official  acts;  especially  where  his  full  know- 
ledge of  the  special  instructions  to  his  deputy 
is  Hot  shown.    Ihid. 

54.  Stmble,  the  act  of  confirmation  or  adoption 
of  an  agent's  acta,  bj  which  the  principal  is  to  be 
made  liable,  (e.  ^.  the  adoption,  by  the  iheriff  of  the 
unofficial  ads  of  his  deputjr  done  in  his  name,)  is 
not  a'failable  to  sustain  a  suit  againit  him  commenc- 
ed inerioos  to  the  act  of  adoption  being  performed. 

65.  Where  the  office  of  sheriff  beoomea  vacant  by 

-hia  electiiHi  to  another  office,  or  by  any  cause  besidee 

his  natuml  death,  the  under  ahiaiff  cannot  execute 

die  duties  Of  a  sheriff,  within  the  statute.     ( i  R.  I.. 

420,  &  5.)     Paddock  v.  Cameron^  8  Cow.  312. 

66.  Semhk,  the  office  and  duty  of  sherifi;  in  such 
e^M,  devolve  on  the  coroners.    Ibid, 

67.  In  teneial,  an  action  will  not  lie  against  an 
Qikler  sheriff  for  a  breach  of  duty  in  his  office.   J  bid, 

67*.  A  deputy  sheriff  may  complete  a  aalo  and 
execute  a  deed  in  the  name  of  his  ppncipal  after  the 
latter  goes  out  of  office,  if  a  levy  wa>  made  before. 
JatkMon  V.  Tuiile,  9  Cow.  330. 

6a  A  turnkey  or  assistant  gaoler  is  not  within  the 
operation  ef  the  act  forbidding  sherifls  and  their  de- 
puties from  becoming  purchasers  under  sales  on  ex- 
ocutions.    Jackson  v.  Andaraon,  4  Wend.  474. 

69.  A  dcpo^  wfad^  has  commmenced  execution 
of  a  process  by  a  levy  on  tho  property  during 
the  term  *4  office  of  his  principal,  may  proeeeti 
Vol.  UI.  69 


and  complete  the  execution  thereof  after  the 
expiration  of  the  term  of  office.  TuUk  v.  Jack" 
$tm^  6  Wend.  213. 

60.  The  removal  of  an  under  sheriff  from  the 
county  in  which  he  holds  the  office  is  a  virtual 
resignation  of  his  office,  and  he  is  thereby  di»» 
quaUfied  from  even  completing  an  execution 
begun  by  him  previous  to  his  removal.  Fergus 
aon  V.  Luf  9  W  end.  258. 

61.  A  sheriff  does  not  lose  hit  claim  upon 
the  sureties  of  his  deputy,  although  he  omits  to 
remove  the  deputy  iiom  office,  upon  the  sure- 
ties signifying  to  him  their  unwillingness  longer 
to  remain  sureties,  and  requesting  the  removal 
of  the  deputy.  Barnard  v.  Dm^hng  and  oiher$f 
llWeild.  27. 

62.  A  plea  setting  out  an  agreement  that  the 
sheriff  would  release  and  discharge  tlie  sureties 
jof  a  deputy  is  bad,  unless  some  consideration 
is  alleged ;  if  the  pleas  alleged  that  the  sheriff 
did  release,  &c.,  an  instrumeat  utider  seal  might 
be  implied*    Ibidm 

63.  Proof  by  a  subscribing  witness  to  a  bond 
execoted  by  several  persons,  tliat  he  remembers 
the  transaction  in  reference  to  which  the  bond 
was  given,  that  he  recollects  seeing  some  of  the 
obligors  sign  the  bond,  and  he  nrcMiumes  that  he 
saw  all  the.  obligors  execute  the  instrument,  or 
that  they  acknowledged  the  execution  of  it, 
otherwise  he  would  not  have  witnessed  it,  is 
prima  facie  sufficient  to  render  the  bond  admis- 
sible in  evidence.  J^  v.  Luther  e/  a/.  13  Wend. 
491.. 

64.  In  an  action  by  a  sheriff  against  a  deputy 
on  his  official  bond,  for  indemnity  against  a  fine 
imposed  for  not  returning  an  execution,  it  is 
enough  to  produce  the  prooeedin^  from  the 
files  of  the  Court  imposing  the  fine,  and  to 
show  the  order  made  by  the  Court,  without 
producing  a  rule. to  return  the  execution  or  an 
attachment  againat  the  sheriff,  especially  where 
the  deputy  h^  notice  of  the  proceedings  against 
the  sheriff    Ibid. 

65»  In  such  action",  the  defendants  are  estop- 
ped from  denying  the  official  character  of  tlie 
plaintiff;  at  all  events,  proof  by  reputation  is 
sufficient.    Jjbid. 

66.  The  mere  fact  of  a  deputy  sheriff  being 
directed  by  his  principal  to  levy  upon  s]>ecifio 
property,  on  an  execution  being  placed  in  his 
liands,  4loes  not  constitute  him  the  servant  or 
special  agent  of  the  sheriff  for  that  particular 
service ;  he  will  be  deemed  to  a6t  in  his  official 
character,  and  not  as  a  mere  Servant  or  agent ; 
and  if  the  sheriff  is  subjected  to  damages  in 
consequence  of  his  acts  in  respect  to  suen  exe- 
cution, he  and  his  sureties  are  liable  to  indem- 
nify the  sheriff,  notwithstanding  such  instruc- 
tions.    7\UtU  V.  Cook,  15  Wend.  274. 

67.  Where  the  deputy  of  a  sheriff  receives 
an  execution,  commanding  not  his  principal,  but 
the  sheriff  of  another  county,  to  make  the  money 
for  which  the  process  issues,  the  deputy  may 
refuse  to  execute  the  writ ;  but  if  he  does  pro- 
ceed and  collect  the  money,  having  beeome  pos- 
sessed of  it  under  colour  or  by  virtue  of  bis  of- 
fice, his  principal  is  liable  to  the  plaintiff  for  the 
money  thus  collected,  in  an  action  for  money 
had  and  received.  IVaiden  v.  Dawiaon^  15  Weno. 
575. 
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68.  The  execution  in  such  csee^  being  Toida- 
ble  merely,  ie  amendable.    J  bid* 

TV.  ShtriJTMfen* 

69.  On  a  plaint  in  replevin,  the  sheriflf  is  en- 
titled only  to  thirty-eeven  and  a  half  eents  for 
eerrinff  the  summons,  and  nothing  for  the  ser* 
vice  or  the  plaint,  as  distinct  from^the  summons. 
He  is  entitled  to  his  actual  mileage  for  senrice 
of  the  summons  and  delivery  of  the  property, 
but  he  cannot  charge  double  n>ileage  for  these 
services,  nor  for  two  defendants,  when  both  r^ 
side  at  the  same  place.  PriftdU,  v.  Harru^  I 
Wend.  104. 

70.  The  sheriff  may  charae  for  the  leplevip 
bond  thirty-seven  and  a  half  cents,  though  pre- 
pared bv  the  plaintiff's  attorney.    Ibid. 

7t.  A  shenff,  on  admitting  a  prisoner  to  the 
liberties  of  the  gaol,  can  charge  only  thirty- 
seven  and  a  half  cents  for  his  fees.  Merekani  v. 
Moson,  9  Wend.  601. 

73.  Sheriff^a  fees  on  bringing  up  a  prisoner 
on  a  k(Utea$  torpu$  ad  tniijktmdum  are  negnlaled 
by  the  fee  bill.  Oapp  v.  Van  JBppt^  3  Wend. 
430. 

73.  A  sheriff  has  no  rit^ht  to  seH  the  property 
of  a  defendant  in  an  execution  for  the  purpose 
of  eoUecting  his  fees,  after  notice  of  satisfaction 
of  the  Judgment;  he  must  look  to  the  plaintiff 
or  his  attorney  for  them.  Jaehon  v.  Jimdenon^ 
4  Wend.  474. 

74.  A  sheriff  cannot  charge  aplmntiff  with  a 
prinierU  bill  for  advertising  real  estate  under  an 
execution  for  a  longer  time  than  ii»  ttfeefo,  un- 
less the  plaintiff  has  authorized  a  postponement 
beyond  the  six  weeks,  or  subsequently  recog>- 
nised  or  assented  to  such  postponement.  Camp 
T.  Garr,  6  Wend.  (35. 

75.  Where  several*  executions  are  issued  at 
the  snme  time  to  different  counties  upon-  the 
same  judgment,  and  satisfaction  is  made  upon 
one  execution,  the  sheriff  of  every  other  county 
to  wliom  an  execution  is  Issued,  and  who  has 
levied  upon  property  sufficient  to  satisfy  the 
same,  is  entitled  to  poundage,  which  he  may  de- 
mand from  the  plaintiff;  but  he  cannot  levy  it 
of  the  property  of  the  defendant.  Bolton  v. 
LawrmeCi  9  Wend.  435. 

V.  Gaol  Hbertieif  (a)^W^at  it  an  escape  from 
the  gdol  UberiieefoT  which  the  iheriffie  kable, 

76.  The  arrest  of  a  debtor  on  a  eo.  ss.,  and  a 
subseouent  discharge  from  the  arrest  by  con- 
sent of  the  creditor,  extinguishes  the  judgment. 
Rrnrnm  v.  JTeyei,  9  Cow.  128. 

77*  So  the  arrest  on  a  ea.  so.,  and  discharge 
0f  one  of  several  joint  debtors  hj  consent  of 
the  creditor^  discharges  and  extin^ishea  the. 
judsment  ss  to  aU  the  debtora*    Ibtd* 

78.  Thus,  where  one  of  two  joint  jndgment 
debtors  was  arrested  on  a  eo.  so.,  and  gave 
bonds  for  ihe  limits,  and  escaped,  and  the 
sheriff  was  sued  for  the  escape,  and  then  the 
other  debtor  was  arrested  on  an  aHae  m.  as.,  and 
on  ptying  pait  was  discharged  by  consent  of  one 
of  the  ereaitors,  nending  the  escape  suit ;  hcH 
that  the  whole  judgment  was  extinguished ;  that 
this  formed  a  valid  defence  to  the  action  (or  the  * 
<ncape,  which  the  sheriff  should  have  pleaded. 


(the  dischar^  being  in  season  fcr  Vis  doinff 
this ;)  and  bis  neglect  to  defend  on  this  groun 
was  in  his  own  wrong,  and  though  be  hwi  w^ 
fered  a  recovery  and  paid  the  money  io  the  ie> 
tioo  for  the  escape,  he  could  not  collect  the 
amount  paid  by  him  upon  the  limit  bond  of  tht 
defendant  who  had  escaped.    Ibid. 

79.  WKere  a  sheriff,  sned  for  aa  Sictpa, 
waives  a  defence  known  to  him,  he  acta  at  his 
peril ;  and  though  the  parties  to  the  limit  bond 
have  notice  oi  the  suit,  they  aw  not  liable. 
Ibid. 

80.  A  bond  for  the  limits,  given  by  a  deiead- 
ant  who  had  been  charged  in  execution,  tad  lo 
^hom  the  plaintiff  had  previoualy  gifen  pe^ 
mission  to  go  at  large  beyond  tlie  gaol  liber- 
ties, does  not  revive  the  judgment,  so  that  »a 
action  can  be  maintained  against  the  sheriff  £or 
an  escape.    Potteher  v.  IMUy^  3  Wend.  184. 

81.  A  voluntary  discharge  by  a  creditor  of  his 
debtor  from  the  limits  dischaigea  the  judgment 
and  debt,  although  such  was  not  the  tDteatiea 
of  the  creditor.    Ibid., 

8^.  In  an  action  against  a  ehetijf  for  the  ei. 
cape  of  a  prisoner  in  ej^ecotion  frpm  the  limitii 
a  oaiitf action  piece  duly  acknowledged  and  filed, 
but  jDo  entry  of  satisfaction  made  on  the  reeoid, 
is  no  defence  to  the  sheriff,  if  it  be  shown  by 
the  plaintiff  that  the  satisfaction  piece  is  a/ar^ 
gtry.    Loxonde  v.  EemMcn^  7'Wend.  35. 

83«  A  suit  againat  a  sheriflT  forihe  escape  oC 
a  prisoner  ia  execution  is  an  election  bj  tbe 
plaintiff  to  consider  the  defendant  out  of  eosto* 
dy ;  from  the  commencement  of  such  suit,  tbe 
defendant  in  execution  ceases,  in  jndgment  of 
law,  to  be  in  custody  of  the  aheriff,  and  maj 
depart  from  the  gaol  Hbertiea  with  impooitj; 
and  until  again  charged  in  execution,  an  acuoo 
Ibr  an  escape  will  not  lie.  BroHon  v.  UttkftH 
7  Wend.  454. 

84.  Under  the  plea  of  nil  debet  to  an  actios 
of  debt  for  an  escape^  any  jnatter  in  disehane 
of  the  action  may  be  given  in  evidence^  as,  (m 
inaunce,  that  at  the  time  of  the  aMeged  escape 
tlie  party  in  execution  was  not  a  lawful  priaooer, 
in  the  custody  of  the  sheriff.    Jbid, 

85.  The  delivery  of  a  writ  to  a  memnjur  la 
carry  .to  a  kroner,  to  be  served  on  a  sberin  ia  a 
suit  for  the  escape  of  a  prisoner  frofu  the  limits, 
is  th^commeaeement  of  the  suit;  and  i(at  thit 
moment  the  prisoner  is  off  the  limits,  the  plain- 
tiff is.0ntitled  to  recover  for  the  escape.  Y» 
Hoeoen  v.  HoUey^  9  Wend.  909. 

86.  In  such  case,  the  writ,  in  judgment  of  laVt 
is  not  issued  until  delivered  to  tiM  messeagcrt 
and  thus  put  in  motion  on  its  way  to  tbe  coroner, 
althqngh  t>reviouf  to  its  delivery  to  the  messen- 
ger, the  attorney  had  filled  out  the  writand  takes 
it  with  him,  whb  the  intention  ta  deliver  or  send 
it  to  a  coroner,  in  case  hetbund  the  prisoner  of 
the  limits.    Ibid.  • 

87.  Where  a  defendant  in  execution  wasees 
off  the  limits  on  Sunday  by  his  cieditor,  wbo 
held  out  inducements  to  him  to  remain  off  the 
limits  until  Monday,  with  the  intent  to  fix  the 
sheriff  for  the  escape;  it  unu  held,  that  tbe  d^ 
vice  of  the  creditor  was  fraudulent,  and  thst  he 
was  not  entitled  to  maintain  an  action  agaiost 
the  sheriff  for  the  escape,  f^an  Wormer  r.  Vm 
Foaet^  10  Wend.  356 
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(h)  Mian  for  the  aeaoe^  and  evidence  and  defence 

therein, 

88.  A  plea  or  notice  of  voluntary  retam  be- 
fore suit,  in  an  action  of  escape  aeainst  a  sheriflf, 
is  within  the  statute^  (I  R.  L.426,  sec.  23.)  and 
must  be  supported  by  the  defendant's  affidavit 
that  the  escape  was  without  his  consent,  priri- 
ty,  ke,    Chuld  ▼.  Sruce^  6  Cow.  601. 

89.  The  judgment  of  a  Justice  in  a  case  can- 
not be  questioned  in  a  collateral  action.  Thus, 
if  judgment  be  rendered  against  a  sheriff  for  an 
escape,  although  it  may  be  erroneous,  it  is  con- 
clttsiTe  (until  reversed^  asainst  him,  as  also 
against  the  obligors  of  a- bond  lor  the  limits, 
(provided  due  notice  has  been  given  to  them  of 
tfte.  pendency  of  the  suit,)  both  as  to  the  fact  of 
escape,  and  as  to  the  amount  the  sheriff  has  been 
damnified.    ItUejf  y.  Seymour^  1  Wend.  \4% 

90.  No  {wrticular  time  can  be  laid  down  as 
a  role  for  such  notice,  but  it  must  afford  a  fair 
opportunity  to  interpose  a  defence.    Ibid. 

91.  Where^  however,  a  party  does  appear  in 
season  to  make  a  defend,  he  cannot  put  himself 
on  the  ground  that  reasonable '  notice,  has  not 
iieen  given.    Ibid, 

92.  In  the  case  of  a  voluntary  escape,  al- 
though the  prisoner  return  before  suit  brought 
against  tfie  sheriff,  the  escape  is  not  ipeo/aeio 
purged.  But  the  plaintiff  may,  by  some  posi- 
tive act,  affirm  the  prisoner  in  custody  at  his 
suit.     LitiUfield  ads.  Broum^  1  Wend.  398. 

93.  A  Suit  against  the  sheriff  for  an  escape 
i^  an  election  on  the  part  of  the  plaintiff  to  con- 
alder  the  prisoner  out  of  custody,  and  though 
there  be  a  subsequent  recaption  or  return,  (with- 
out the  authority  bf  the  plaintiff,)  the  defendant 
ia  not  a  prisoner  at  the  suit  of  the  plaintiff,  and 
he  cannot  recovjer  against  the  sheriff  for  a  aub- 
aequent  escape.    Ibid, 

94.  In  an  action  of  debt  against  a  sheriff,  for 
the  escape  of  a  prisoner  in  eicecution,  the  plain- 
tiff is  not  entitled  to  recover  interest  on  the  debt 
or  damages  for  which  the  prisoner  was  com- 
mitted.   Ibid, 

95.  The  mere  bringing  of  a  suH  against  a 
sheriff  for  an  id1e|(ed  voluntary  escape  of  a  de- 
fendant in  execution  under  a  eo.  to.  is  a  bar  to 
an  action  for  a  subsequent  escape  of  the  same 
defendailt  from  the  custody  of  tne  sheriff*  So 
Jkeld^  by  a  majority  of  twelve  to  seven ;  Chan- 
eeUor  Walworth^  the  president  of  the  senate, 
and  five  others,  being  m  the  minority.  Brown 
▼.  LilUeJUld,  11  Wend.  467. 

'  96.  An  action  does  not  lie  against  a  sheriff 
for  the  escape  of  a  prisoner  in  execution,  ar- 
rested by  his  predecessor,  and  to  whom  a  boiu) 
was  given  for  the  liberties,  although  the  prison- 
er go  at  large  off  the-  liberties  subsequentlv  io 
the  new  sheriff^s  taking  charge  of  the  gaol  of 
the  county,  if  such  prisoner  has  not  been  as-' 
atgned  by  the  old  sheriff  to  the  new  sheriff. 
PairidgedaL  v.  WeeteneU^  13  Wend.  500. 

97.  Whether  the  new  sheriff  would  be  liable 
for  the  escape  of  a  prisoner  in  close  confinement, 
happening  after  he  takes  charge  of  the  gaol,  and 
previously  to  an  asaigrnmentt    Qumre,    Ibid, 

(e)  Sher^B  remedtf  over, 

98.  A  prisoner  enjoying  tKe  gaol  limits  under 
a  bond  of  sunty,  eoadiiioaed  Siai  he  shall  re- 


main a  trae  and  lawful  prisoner,  was  arrested 
on  a  charge  of  felony,  and  committed  to  close 
confinement,  and  while  so  confined  broke  the 

Sol  and  escaped ;  held,  that  the  surety  was  not 
ble.  Bradford  v.  Qmmulue,  3  Cow.  128. 
99.  If  the  sheriff  take  a  promissory  note  in 
satisfaction  of  a  ea.  ta,^  and  discharge  the  de- 
fendant, without  the  authority  of  the  plaintiff,  it 
is  void  as  between  the  sheriflT  and  the  miUcer ; 
and  the  plaintiff  may  sue  the  sheriff  for  an 
escape,  or  take  a  new  execution.  But  if  the 
plaintiff  ratify  the  transaction,  he  may  charge 
the  sheriff  as  for  money  had  and  received,  with 
interest  on  the  amount  from  the  leturn  day  of 
the  ea,  td,^  and  tnen,  aemble^  the  note  becomes 
valid  89  between  ihe  sheriff  and  the  maker. 
Jrnutrong  v.  Garrow,  6  Cow.  465. 

'100.  ^e  recital  of  a  ca,  ta,  in  a  bond  for  the 
gaol  liberties  is  sufficient  proof  of  it,  in  an  action 
on  the  bond,  thoucrh  the'  bond  recite  that  the  eeu 
ea,  issued  on  a  judgment  in  debt,  and  the  judg^ 
meat  in  truth  was  in  an  action  of  aetumptit ; 
held,  that  the  variance  was  immaterial,  the 
nature  of  the  action  being  so,  and  its  recital 
merel^i^  surplusage ;  and  so  it  might  be,  rejected. 
Baneom  'r,Keyts^  9  Cow.  138. 

VI.  Change  fftkeriff^  and  tie  eoneegueneee, 

101.  A  sheriff,  although  the  term  of  his  office 
has  expired,  is  authorized  to  perform  the  duties 
of  shenff,  until  served*  with  the  certificate  of  the 
<^erk  of  the  county  that  his  'successor  has  quali- 
fied and  given  security,  iic,  Curtie  v.  l^imbail 
etoL    14  Wend.  375. 

» 

Vn.  Sheriff^ e  mUe. 

102.  A  debtor,  being  in  failing  circumstances, 
and  owing  to  five  of  his  creditors  $7540,  in 
separate  and  distinct  debts,  |pve  them  a  jud(^ 
ment  bond,  in  which  all  their  debts  were  in- 
eluded  ;  and  C,  as  their  attorney,  entered  up 
the  judgment,  and  issued  an  execution,  upon 
which  the  real  property  of  the  debtor  was  adver- 
tised for  sale  by  the  sheriff.  Three  of  the 
creditors  attended  the  sale,  in  the  absence  of 
the  other  two,  and  agreed  not  to  bid  a^nst 
each  other,  but  to  employ  "an  agent  to  bid  m  the 
property,  and  to  divide  the  profits  of  the  pur- 
chase between  them  in  proportion  to  their  i;^ 
spective  debts ;  and  for  this  purpose  they  em- 
ployed C.  the  attorney,  who  bid  in  the  property 
for  $625,  which  was  less  than  one-fifth  of  its 
cash  value;  and  a  few  days  thereafter  the  attor- 
ney sold  the  premises  for  $3600,  and  divided 
the  profits  arising  from  the  resale  among  the 
three  creditors,  to  the  exclusion  of  the  other 
two ;  heid^  that  the  purchase  by  the  attorney,  as 
agent  for  thre^  clients  only,  was  fraudulent  as 
against  the  other  two,  who  were  absent  at  the 
sheriff^s  sale.  But  as  the  resale  was  made  to 
a  bona  JUk  purchaser,  who  had  no  notice  of  the 
firaud ;  .also  heU  that  both  sales  must  stand ; 
and  that  the  three' creditors  who  made  the  fraud- 
ulent purchase  must  account  to  the  other  two 
for  their  shares  of  the  proceeds  of  the  last  nde, 
in  proportion  to  the  amount  of  their  several 
inteiasts  in  the  jodnnent  at  the  time  of  tlia 
sheriff  *s  sale.  Hawley  v.  (Vainer,  in  the  fourth 
cireuit  in  equity,  4  Cow.  717. 

103.  An  agreement  between  persons  having 
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separate  and  dUtinet  intereata,  not  to  bid  affainat 
each  other  at  a  aheriff'a  aale,  bat  to  dinde  the 
profits  of  the  purchase,  is  against  public  policjr ; 
and  is  a  fraua  upon  other  peraons  Interested  in 
the  sale.    Ibid* 

104.  It  MeiiM,  Chat  an  attorney  who  issues  an 
execution  cannot  beeome  a  purchaser  at  the 
sheriff's  sale,  either  on  his  own  account,  or  as 
the  agent  of  a  third  person,  without  the  consent, 
and  against  the  interest  of  his  ellent,  and  leaT- 
ing  the  client's  debt  unsatisfied.    Ibid. 

105.  Where  the  client  himself  is  not  pro- 
hibited from  purohasing,  the  attorney  may  pur- 
chase, with  his  assent ;  and  neither  the  defend- 
ant in  the  execution  or  a  tliird  peraon  can 
object  to  the  validity  of  such  a  purchase.    Ibid* 

106.  A  purchase  made  by  a  person  standing 
in  the  situation  pf  afrent  or  trustee  for  the  sale, 
however  fair  and  honest  it  may  haVe  been, 
must  be  set  aside  on  the  application  of  the  cet/tii 
^ue  irutU  or  principal ;  if  such  application  is 
made  within  a  reasonable  time.    And.   , 

107.  If  the  application  is  not  made  within  a 
reasonable  time,  it  will  be  considered  as  a 
waiver  or  abandonment  of  the  riffht.    Ibid* 

108.  What  shall  be  deemed  a  reasonable 
time  has  not  been  settled  by  any  fixed  rule ; 
and  seems  to  depend  upon  the  exercise  of  the 
sound  discretion  of  the  Court,  under  all  the  cir- 
cumstances of  e^ch  particular  case.    Ibid. 

109.  A  person  who  is  incapacitated  from  pui^ 
chasing  on  his  own  account  cannot  purchase  as 
the  agent  of  a  third  person ;  neither  can  .he 
become  a  ptirchaser  through  the  intervention 
of  another.    Ibid, 

110.  Where  the  defendant  has  no  title  to 
land  sold,  on  a/,  /a.,  for  which  the  sheriff  has 
given  a  certificate  of  sale  to  the  purchaser,  and 
endorsed  the  sum  bid  on  the  fi^  fa,^  relief  will 
not  be  granted  on  motion,  but  the  purchaser 
should  ffo  to  a.  Court  of  equity.  Laming  ▼. 
Quaekerunuh^  5  Cow.  38. 

111.  Intermediate  a  sheriff *s  sal§  of  land  on 
JLfa,  and  ffivrnr  a  deed,  thouf^  the  naked  fee 
remain  in  the  debtor,  yet,thi8  is  not  an  interest 
of  any  v^ue ;  and  so  no  consideration  for  a 
promise.      Fan  JJstine  v.  fVin^tley  5  Cow.  162. 

112.  After-a  sale  of  V.'s  land  on  fi.  fa.  to  O. 
for  $42,  and  befpre  the  sheriff  conveyed,  W. 
agreed  verbally  with  V.  and  O.  to  take  the  land 
of  O.,  and  jgive  V.  $600,  of  which  he  paid  $200, 
and  the  sheriff  conveyed  to  0.,  who  conveyed 
to  W.,  who  aiVerwards  sold  part  of  the  land  lor 
$600,  and  acknowledged  the  agreement  with 

.V. ;  in  oasvmpni  by  V.  asainst  W.  for  the  $400 
remaining  unpaid,  hcld^  that  the  agreement  was 
within  the  statute  of  frauds,  and  void,  because 
not  in  writing,  and  also  for  want  of  considera- 
tion.   Ibid. 

113.  Th^  Supreme  Court  will  not  set  aside 
a  Bale  of  land  on  fi.  /a.,  and  otdec  a  resale,  on 
the  ground  that  the  plaintiff's  aeent  bid  less 
for  it  than  he  was  instructed  to  bia  by  his  prin- 
cipal.    Fandtnburgh  v.  Briggt^  7  Cow.  367.    ' 

114.  Where  one  Ji.  fa.  is  collected  in  part,  a 
second  mast  recite  the  first,  and  the  proceed- 
ings under  it.  But  the  omission  to  do  so  is 
amendable.    JM^MchaeJ  v.  Afim?,  7  Cow.  413. 

115.  A  writ  of  error  and  bail  within  fjour' 


days  aAer  JodgmeBt  is  perfected  sapeisedes 
execution,  though  it  be.  levied ;  and  if  a  writ 
of  posaession  be  executed,  restitution  will  be 
awarded,  and  a  judge  may  enlarge  the  time  by 
order  beyond  the  four  days ;  in  which  cue  tbe 
Court  will  give  relief  by  directing  proceedings 
on  the  execution  to  stay,  or  granting  suck  relief 
ftom  the  operatioji  of  the  execution  as  tbe  cir- 
cumstances may  require.  Jadaon  v.  Sdmiber^ 
7  Cow.  417. 

116.  Where  execution  ia  executed,  or  ill 
execution  begun,  and  more  than  four  days  b«Te 
elapsed  from  the  time  of  perfecting  the  judg- 
ment, and  there  is  no  order  to  stay  proceedings, 
the  Court  cannot  relieve  by  ordering  a  writ  of 
error  to  operate  as  a  mtpenedea*.  Seekman  r 
Bemui^l  Cow.  418. 

117.  A  party  has  fonr  days  afler  jadffmeBt, 
within  .wh^ch  both  to  brinff  his  writ  of  error 
and  put  in  bail ;  and  this  shall  supersede  exe- 
cution levied  before  either  writ  of  error  filed  or 
bail  put  in.    Jackson  v.  Shauber^  7  Cow.  490. 

118.  Where  a  judgment  was  confessed  by  t 
party,  after  an  injunction  had  been  granted 
against  him  in  Chancery,  interdicting  all  con- 
veyances, &c.,  but  t^e  tune  of  the  service  ot 
the  mbpctna  did  not  appear,'  ner  was  setnal 
notice  given  to  the  plaintiffs,  to  whom  the  judg- 
ment had  been  confessed,  before  it  had  been 
docketed ;  a  sale  under  it  trot  ^/d  talid,  not- 
withstanding the  /m  pendens.  Jaekson  v.  MabtHh 

\  1  Wend.  478. 

119.  A  purchaser  of  lands  at  a  sheriflT'e  sak, 
under  a  judgment  and  execution,  since  the  sta- 
tutes requiring  deeds  to  be  recorded,  will  hold 
the  same,  althdngh  the  defendant  in  the  execu- 
tion had,  previous  to  the  judgment^  sold  tod  con- 
veyed the  lands  by  deedf,^ provided  that  the  deed 
from  the  shenff  is  recorded  previous  to  the  re- 
cord of  the  ie^  from  the  debtor  in  the  execntioo 
to'  his  grantee,,  unless  the  purchaser  at  the  she- 
riff's sale,  at  the  tim'e  of  his  purchase,  bad 
notice  of  the  previous  dejed.  The  tase  of  Jatk- 
8on  V.  Poslf  9  Cow.  130,  commented  on  and  ex- 
plained.    T\iUle  y.JachKm^  G  Wend.  213. 

Set  ExxcuTioM. 

Tin.  Eteeutton  tf  eontiels. 

120.  Where  the  execution  of  lihe  sentence  of 
a  convict  is  respited  by  the  governor,  for  the 
purpose  of  having  th^  conviction  reviewed  by 
an  appellate  Court,  it  is  the  duty  of  tbe  sheriff 
to  execute  the  sentence  of  the  Court  on  the  day 
to  which  the  execution  is  respited,  unless  tbe 
jud^ent  be  reversed  or  annulled,  or  a  farther 
respite  be  granted ;  it  is  not  necessary  in  such 
a  ease,  that  the  convict  should  be  previously 
brought  into  Court  by  habeas  corpus.  Tbe  Poh 
pk  r.  Enochs  13  Wend..  159. 
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•^IV.  QnUraet  tf  thnrlef  pariy^  and  pfreiM- 
mtntf  (a)  When  frtiM  is  due^  ana  by 
whom  it  is  to  be  paiai  and  of  the  Hen 
(fthe  goods  f(9r  the  fret  ghti  (h)  Pro  rata 
freight^  and  return  offreigni, 
V.  Soimen  and  wages* 
VI.  ShipU  papers. 
Vn.  Pilotage. 

I#  Owners  oftkips  or  vessels^  and  their  Uabifilies. 

1.  The  plaintiffs  loaned  to  the  defendant,  Searle^ 
$15,000,  upon  goods  on  board  the  brig  Ocean, 
whereof  S.  was  master,  and  received  from  all 
the  defendants,  a  respondentia  bond,  as  secarity 
for  that  loan*  The  vessel  was  hoond  from 
New  York  to  Calcutta,  and  from  thence  back 
to  New  York,  with  liberty  to  touch  at  Madeira 
on  the  outward  passage.  By  the  first  condition 
of  the  bond,  the  vessel  was  to  proceed  with  all 
convenient  speed  on  her  voyage,  which  was  to 
terminate  within  eighteen  months ;  Second^  she 
was  to  have  on  boara  during  the  whole  voyaee 
th«  stipulated  amount  of  property ;  Third,  thcr 
▼oyage  was  to  be  performed  without  deviation  f 
and  by  a  further  condition,  the  defendants  were 
to  pay  the  $15,000  on  the  return  of  the  vessel, 
or  at  the  expiration  of  eighteen  mon^s  from 
the  date  of  the  bond,  whichsoever  should  first 
happen.  Niagara  Insurance  Company  v.  Searle 
etal  8  Hall,  23. 

2.  The  time  stipulated  in  the  bond  being  ex- 
pired, and  the  vessel  not  having  returned,  the 
plaintiffs  brought  an  action  of  debt  o|k  the  bond, 
to  which  the  defendants  (with  the  exception  of 
Searle,  who  was  not  arrested)  pleaded^  tnat  afWr 
the  brig  sailed  on  her  voyage,  and  before  she 
arrived  at  Calcutta,  the  plaintiffs,  in  considera- 
tion of' an  additional  prenuum  of  $3^0,  agreed 
with  the  defendants^  as  sureties  for  Searle,  that 
the  vessel  should  have  liberty  to  proceed  from 
Madeira  to  the  Canaries,  and -a  port  or  ports  in 
Sooth  America,  India,  or  elsewhere,  and  from 
thence  to  a  port  in  the  United  States ;  that  the 
vessel  proceeded  from  Madeira  on  the  vovage 
hoi  mentioned^  was  then  prosecuting  it  with  ul 
reasonable  oespatch,  ana  had  not  returned  to 
the  United  States  at  ^e  time  the  action  was 
commenced.    Ibid. 

3.  Upon  demurrer  to  these  pleas,  it  toas  hekt^ 
that  the  new  agreement  made  with  the  sureties 
did  niot  vary  or  alter  the  t^rms  of  the  original 
contract,  any  further  than  to  preclude  the  plain- 
tiffs from  taking  any  advantage  of  a  deviation 
from  the  voyage  prescribed  in  the  condition  of 
the  bond;  that  it  authorized  a* change  on  the 
course  of  the  voyage,  but  did  not  extHtd  the  time 
for  its  performanoe ;  and  the  plaintiffs  had  Judg- 
ment on  the  demurrer.    IbitU 

4.  As  the  neuf  contract  was  not  under  seal, 
qumre^  whether  the  terms  of  the  bond  could  be 
varied  by  the  parol  agreement  t  And  if  so, 
vhether  the  pleas  themselves  are  ffood  1    Ibid, 

5.  M.  and  B.  sold  stores  for  a  ship  to  F.  and 
8.,  the  ship's  husbands,  ^on  a  credit  of  four 
months,)  who  with  W.  ana  J.  were  ownere  of 
the  ship.  M.  and  B.,  in  their  original  entry  of 
the  account,  charged  these  stores  to  all  the 
owners  by  name,    A  few  days  after  the  sale, 


they  rendered  two  bills  to  F»  and  S.,  charging 
them  only ;  and  about  two  months  after  the  sale 
took  the  sole  note  of  F.  and  S.,.at  an  extended 
credit  of  three  months,  giving  a  receipt  for  the 
note  as  in  full  for  the  stores.  This  note  not 
being  paid,  and  F.  and  S.  becoming^  insolvent; 
hdd^  that  the  other  owners  were  not  thereby 
dischar^,  but  were  liable  in  assummit  for 
the  original  consideration.  Muldon  v.  Whithck^ 
1  Cow*  290. 

6.  But  if  in  consequence  of  such  a  receipt 
being  given,  the  other  owners  had  allowed  the 
note  in  account  with  the  ship's  husbands,  or 
were  otherwise  injured  in  their  dealings  with 
theid  upon  the  credit  of  the  receipt ;  this  would 
have  worked  their  discharge.    Ibid* 

7*  It  seems,  that  such  prejudice  should  be 
shown  affirmatively  by  tlie  defendants,  and  will 
not  be  intended.    I  but* 

8.  Where  an  owner  is  on  board,  and  exclu« 
siveiy  attending  to  the  shipment  of  the  cargo, 
he  is  not  bound  by  the  master's  contract.  H^rd 
V.  Green,  6  Cow.  173. 

9.  But  to  r^lieve  himself  from  liability,  he 
most  show  the  fact,  that  he  was  exclusively 
attending  to  the  shipment  of  the  cargo.  And 
he  mast  show  the  same  thin?,  though  he  was 
on  board  as  supercargo.    Ibid! 

IQ.  It  is  not  enough  that  one  of  thex)wner8 
is  on  board  as  supercargo;  and  where  this  was 
the  case,  and  the  master  of  a  genera]  ship  re- 
ceipted dollars  for  transportation,  without  the 
knowledge  of  the  owners,  and  which  were  not 
put  in  the  freight  list;  the  money  being  stolen 
on  the  voyage;  held,  that  the  ownere  were 
liable.    liluL 

11.  What  shall  be  deemed  a  general  ship. 
Ibid. 

12.  The  owner  of  a  sloop  contracted  with 
another,  that  he  should  take  and  use  the  sloop 
in  the  freighting  business ;  out  of  the  avails  to 
pav  the  owners  a  certain  stun  of  money ;  and 
till  that  was  paid,  the  legal  title  to  remain  in  the 
vendore ;  and  when  paid,  to  pass  to  the  vendee. 
The  vendee  took  possession,  and  used  the  sloop 
accordingly;  Ae/tf,  that  the.vdndore  were  not, 
aAer  this,  accountable  as  ownere  for  the  negli- 
gence of  the  vendee,  who  sailed  the  sloop  as 
master.    fThom  v.  Hieks,  7  Cow.  697. 

13.  Where  an  exclusive  credit  is  given  to  the 
master,  the  ownere  are  not  liable.    Ibid. 

14.  A  mortgagee  of  a  vessel  out  of  posses- 
sion is  not  liable  as  owner  on  the  contract,  or 
for  the  negligence  of  the  mortgagor  who  uses 
the  vessel  as  master.    Ibid. 

15.  The  registry  of  a  vessel  at  the  custom 
house,  although  accompanied  by  the  oath  re- 
quired by  law  of  the  pereon  ita  whose  name  the 
registration  is  made,  is  not  conclusive  evidence 
that  the  ownerehip  of  such  vessel  is  in  him. 
The  registry  does  not  determine  the  ownership 
of  the  vessel,  its  object  being  merely  to  show 
her  national  character,  and  to  secure  the  advan« 
tage  belonging  to  vessels  of  the  United  States* 
Ming  and  M^Namara  v.  Franklin^  9  Hall,  1. 

16.  The  mortgagee  of  a  vessel  out  of  pfs« 
session  is  not  liable  for  repaira,  unless  they  ara 
mode  upon  his  credit,  or  by  a  special  contract 
wiUi  him ;  and  parol  evideuoe  is  admissible  ta 
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show  that  the  bill  of  aale  wlieieby  the  ressel 
18  eoaveyed,  althon^  tdfaohte  upon'  its  face, 
wa8«  neTertheleaSv  intended  as  a  mortgage. 
The  agreement  which  operates  as  a  defeasance 
need  not  be  onder  seal ;  nor  is  it  neoessafy  that 
it  shoald  be  made  or  execated  simultaneonsly 
with  the  deed,  in  order  to  giTe  it  Talidity. 
Ibid. 

17.  A  mortgagee  t>f  a  teasel,  ovt  of  posses- 
sion at  the  time  sapplies  for  her  sfe  famished, 
but  who  takes  possession  sabseqoently,  is  not 
liable  for  the  supplies  famished  before  his  pos- 
session commenced.  Birkbetk  ▼.  Ihdcer  et  aL 
S  Hall,  1*21. 

18.  Although  the  bill  of  sale,  or  instrament 
bv  which  the  mortgagee  exhibits  his  title,  be 
absolute  upon  its  face,  he  may  show,  nererthe* 
less,  by*  parol  eridence,  what  the  real  nature  of 
his  interest  was ;  and  it  is  not  necessary  thai 
the  d/tftauMU  (or  evidence  shoiK'ing  the  ap- 
parently absolute  interest  to  be  a  mortgage) 
should  be  in  writing.    Ibid, 

19.  Where  an  action  was  brought  against 
the  defendants  Jointtf,  and  all  of  them,  except 
one,  admitted'  their  liability  s  it  was  keld^  that 
the  plaintiff  was  not  entitled  to  r^over  against 
those  who  admitted  their  liability,  without  con- 
yicting  him  also.    Ibid. 

20.  Notice  was  ^ven  to  the  defendant,  who 
contested  the  plaintiff ^s  right  to  recover  against 
Aim,  to  produce  certain  books  relative  to  the 
vessel,  which  were  kepi  by  the  ship^s  husband, 
the  o/Aer* defendants  admitting  that  they  were 
in  his  possession.  Held^  thai  ikeir  admissions 
would  not  affect  the  defendant  who  made  the 
defence*  but  that  the  plaintiff  was  bound  to 
prove  the  books  to  be  in  .his  hands,  before  parol 
evidence  of  their  contents  could  be  offered.  Ibid. 

81.  P.,  one  of  the  defendants,  agreed  with 
R.,  another  of  the  defendants,  in  the  month  of 
July,  1825,  to  purchase  one-fourth  part  of  a 
ship  of  him,  which  had  performed  but  one 
voyage,  at  one-fourth  of  her  original  cost,  and 
to  come  in  as  a  part  owner  from  the  be^nning. 
He  was  accordingly  debited  by  R..with  that 
amount,  and  credited  with  one-fourth  part  of 
the  profits  of  the  voyage.  Held^  that  this  pur- 
chase did  not  constitute  P.  suoh  an  owner  rrom 
the  beginning  as  to  make  him  liable  for  bills 
of  the  ship  which  had  accmed  before  tiie 
voyage  was  performed.  Higgint  v.  Packard  et 
al,  d  Hall,  326. 

22.  QtMsre,  as  to  the  effect  of  taking  the  pro- 
missory note  of  one  of  several  Joint  owners,  for 
a  debt  of  the  whole  1    Rid. 

23.  Oumre^  also,  as  to  the  admissibility  of 
ihe  booKS  of  one  of  the  Joint  owners,  in  an  ac- 
tion by  a  third  person,  for  the  purpose  of  show- 
ing that  another  of  the  Joint  owners  had  fulfilled 
all  his  stipulations  with  such  owner,  and  had 
paid  for  his  proporttoil  of  the  vessel  1    Ibid. 

24.  In  ail  action  of  aatumptit  against  several 
Joint  owners  of  a  ship,  for  worlc  and  labour 
performed  in  risging  her,  it  appeared  that  the 
plaintiff  had  taken  the  proihissoij  note  of  one 
of  the  Joint  owners,  payable  sixty  days  after 
date,  for  the  amount  of  his  bill,  and  given  him 
m  receipt  in  full  of  all  demands,  up  to  a  certain 
date.     The  Judge  charged  the  Jury,  that  the 


taking  of  the  note,  under  the  dicmnstatieet  of 
the  case,  was  not  a  discharge  of  the  plaintilTs 
claims  against  the  oth^r,  unless  it  was  taken  in 
fact  Of  offymenl,  and  with  the  intent  to  dis- 
charge tne  other  owners.  HM^  tint  this  chtfge 
was  correct  in  point  of  law.  Higgim  v.  PachBrdt 
2  Hall,  547. 


U.  Ihti^  and  mtAorHy  efmatUn  tftkift. 

25»  The  master  of  a  vessel,  when  abfoad,is 
tiie  agent  of  the  oi^-ners;  and  has  power  to 
make  contracts,  in  relation  to  freight,  whicbne 
binding  upon  the  owners.  Ward  v.  Gmii,6 
Cow.  173. 

26.  If  it  be  the  duty  of  tiie  master,  or  super- 
cargo, in  behalf  of  the  asanred,  to  appear  ud 
piit  in  a  claim  to  a  vessel  insured,  and  impro- 
perly seized  under  pretence  of  canyinj^  ca  illicit 
trade,  (of  which  qumre^)  the  Omission  of  tkh 
duty  may  be  excused  by  irregularity  ia  the 
Court  where  the  -suit  is  pending ;  as  wheie  pro- 
cess-of  monition  is  returnable  at  one  place,  ud 
the  cause  heard  and  the  vessel  condeinned  at 
another,  unknown  to  the  supercargo,  fhnat 
V.  The  Ocean  Inauranee  Company^  6  Cow.  404. 

27.  The  master  of  a  vessel  may  odleet  the 
freight;  but ^ he  has  this  rfght,  not  for  his  ovi 
benefit,  but  as  agent  of  the  owner.  Hebee  the 
former  has  no  lien  on  the  cargo',  as  against  the 
owner,  bv  which  to  secure  his  general  right  to 
receive  Qie^ freight,  as  master;  botapajmeiit 
of  frelglit  to  Uie  owner  will  dfsobarge  the 
goods,  and  is  a  complete  defence  agaiast  sa 
action  by  the  master  for  height.  IngfnoUi. 
Fan  SokkeHn^  7  Cow.  6711. 

28.  A  master  of  a  ship  has  no  tiea  npon  the 
freight  for  his  wages.  KHA  BolMin  v.  hfft* 
•oft,  5  Wend.  315. 

21K  It  is^not  the  duty  of  a  Mj^b  huBbani,  n 
such,  to  insure  a  vessel ;  and.  neither  he  nor 
part  ownera  who  insure  the  interest  of  their  c(^ 
owners  in  a  vessel  without  express  authoritr, 
can  recover  the  premium  paid  by  them.  TWmt 
V.  Burrows,  8  Wend.  144. 

30.  Where  goods  are  shipped  at  one  port, 
eonsigniMl  to  particftkr  individuals  st  snotfa^?, 
and -the' vessel  puts  into  an  intermediate  port  ia 
distress,  where  the  master  transfers  the  goods 
to  another  vessel,  but  instead  of  taking  a  bfll 
of  lading  for  their  delivery  to  the  original  coa- 
signees,  takes  a  bill  for  delivery  to  his  owb  order, 
aira  by  his  directiotis  the  goods  are  delivefed 
to  a  mercaatile  house  different  from  the  orij^^l 
consignees,  who  self  ihe  same,  the  porcbaser, 
notwithstanding  that  he  pays  a  benajide  price 
for  the  goods,  is  liable'  tor  their  vafae  to  the 
owner;  the  master  with  whom  tiie  goods  were 
originaUy  shipped  having  no  authorilNr  to  dis- 
pose of  the  goods  either  by  himself  or  Wt 
agents.    EttertU  v.  SaUm,  IS  Wend.  474. 
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81.  Both  owner  and  master  aire  sevefslly  lia- 
ble for  sll  supplies  and  advances  aaade  for  the 
use  of  the  vessel  on  the  eontraet  ot  the  masiert 
where  there  is  no  special  agreement  by  which 
the  credit  is  given  to  either 'sxolostviaiy.  hgtr' 
toii  V.  Van  BukkeHn,  7  Cow.  670. 

32.  And  this  rule  extends  to  m^pUat  orad" 
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Taneet  made  by  consignees  of  the  Teasel  as 
ivell  as  others.   lind, 

IV.  Qmtraet  of  barter  party  and  qffreighimenif 
(a)  Whenfreigkt'is  due^  and  by  whom  it  u  io 
be  foidg  and  tjf  the  lien  of  the  goode  for  tike 
fretghi. 

33.  When  the  ^neral  owner  of  a  vessel  parts 
with  his  ownership  and  possession  in  the  vessel 
to  a  charterer,  the  latter  is  considered  owner, 
and  the  ibrmer  has  no  lien  for  freight.    Garieon 

V.  £de$^  4  Cow.  470.  •  ^ 

34.  Otherwise,  where  he  does  not  part  with 
the  possession  and  control  of  ihe'Tessel.  Ibid, 

35.  In  the  latter  ease,  he  may  maintain  an  ac- 
tion for  the  freight,  in  the  name  of  the  master, 
on  the  bills  of  lading.    Ibid, 

36.  Or  he  may  enforce  his  claim  by  detain- 
ing the  goods  till  payment,  the  law  giving  him 
a  lien  for  the  freight..   Ibid. 

37.  Where  the  general  owners  agreed  to 
freight  and  let  a  schooner  to  D.  Edes,  master, 
to  proceed  from  New  York  to  Havana,  thence 
to  Curaooa,  thence  to  Jacmel,  and  thenoe  to  New 
York ;  the  owners  covenanting  that  she  should 
be  tight,  strongs  well  manned,  victnalled  and 
apparelled  daring  the  voyage;  that. D.  might 
load  and  discharge  from  on  lK>ard,  sifch  cargo  or 
cargoes,  or  parts  thereof,  in  either  of  the  ports 
or  places  as  by  them  should  be  ordered;  the 
schooner  to  proceed  as  soon  as  despatched  by 
D.  at  either  or  any  of  the  ports,  or  piaces  men« 
tioned,  direct,  and  without  delay,  to  the  next 
place,  D.  agpreeing  to  deliver  and  receive  the 
cargoes.or  parts  thereof,  at  all  the  places  along^ 
side,  and  within  reach  of  the  vessels ;  to  pay 
the  owners  at  the  rate  of  $385  per  month,  at 
the  end  of  every  month,  if  in  port,  or  on  her  ar« 
rival,  (if  reauiredO  with  all  the  port  charges, 
except  at  New  York ;  also,  to  advance  what 
might  be  necesttary  for  expenses,  if  panted; 
sufficient  room  in  the  hold  to  be  allowed  for 
the  provisions,  wood,  and  water,  and  for  storase 
of  the  cables ;  and  on  the  vessel  arriving  at  m- 
Tana,  or  any  other  port  mentioned,  if  D.  should 
lequest  it  of  the  master  or  commander,  the  ves- 
aef  to  return  direct  to  New  York,  in  which  case 
the  vovsge  to  be  deemed  ended,  as  if  she  had 
Tisited  A\  the  ports;  kehj^  that  the 


general 


owners  did  not,  by  this  contract,  part  with  the 
ownership  and  possession  of  the  vessel  to  D., 
so  as  to  preclude  their  lien  for  freight ;  and  that 
they  might  sue  the  consignee  for  toe  freight  on 
^e  bill  of  lading,  in  the  name  of  the  master ; 
and  that  a  payment  to  the  charterer,  with  notice 
of  the  owner's  claim,  would  not  protebt  the 
consignee.    Ibid, 

38.  Whether  the  general  owner  has  parted 
with  the  ownership  and  posseiMi6n  to  the  chai^ 
terer  must  be  determined  from  the  charter  party. 
Ihid. 

39.  The  master  has  a  lien  oh  the  cargo  and 
freiffht  co-extenaive  with  the  advances  made  or 
liamlities 'incurred  by>  him  for  the  use  of  the 
ship.  So  of  his  claim  Ibr  primage.  IngtrM 
T.'  Kan  Bokkeiin,  7  Cow.  670. 

40.  Actual  adfanees  by.  him  are  not  necessary 
to  ereate  a  lien.  It  exists  for  mere  liability 
without  payment.    Ibid, 

4K  And  though  the  vessel  earn  freight  on  a  | 


voyage  directed  by  the  pretended  owner,  but 
who  IS,  in  fact,  a  mere  stranger  and  tort  feasor, 
from  whom  the  vessel  is  taken,  and  the  posse»> 
sion  restored  to  the  true  owner  by  the  decree  of 
a  Court  of  Admiralty ;  yet  the  true  owner,  es- 
pecinlly  if  he  claim  and  receive  the  freight,  is 
bound  to  indemnify  the  roaster  against  his  lia^ 
bility  incurred  on  account  of  the  vessel ;  and 
the  master  has  a  lien  on  the  cargo  and  freight, 
which  he  may  retain  or  control,  to  coerce  the 
payment  to  him  of  the  amount  of  such  liability. 
Ibid. 

43*  And  where  the  bailee  of  a  part  of  the 
carffo,  subject  to  such  lien,  which  was  niaced 
with  him  by  the  master  to  keep  in  store  tor  the 
latter,  delivered  it  to  the  consi^ee.by  the  di- 
rection of  the  owner,  on  the  consignee's  paying 
the  freight  to  the  owner ;  keld^  that  anch  bailee 
of  the  master  way  liable  to  him  in  trover. 
Ibid, 

43.  Delivering  goods  for  safe  keeping  by  one 
who  has  a  lien  on  them  ia  not  such  a  departing 
with  the  possession  as  destrovs  the  lien.    Ibi£ 

44.  A  right  of  lien  in  goocls  is  such  a  special 
property  in  them  as  will  support  an  action  of 
trover  even  against  one  who  converts  them  by 
the  authority  of  (he  general  owner.    Ibid, 

45.  One  to  whom  the  master  b  liable  for  ad<- 
vaness  on  account  of.  the  ship  is,  notwithstand- 
ing, a  competent  witness  for  the  master  in  an 
action  by  hun  to  enforce  a  lien  in  his  favour  oa 
aeeount  of  such  liability.  The  objection  spet 
merely  to  the  credibili^  of  the  witness.    Ibid. 

'46.  Where  a  vessel  was  let  by  a  charter 
party  to  perform  several  consecutive  voyages,  ia 
the  course  of  which. she  pwformed  an  interme- 
diate, voyage,  at  the  request  of  the  sopereaigo, 
who  was  the  agent  ef  the  freighter,  tor  which 
the  owner  was  paid  by  the  supercargo  whilst 
abroad ;.  t7  toae  keid^  in  an  action  of  covenant  by 
the  owner  againat  the  "freighter,  the  voyages 
specified  ia  3ie  charter  party  having  been  peiw 
formed,  that  the  fact  of  the  additional  voyage 
^id  not  show  the  enbdiiuii^  of  a  aew  contract, 
and  that,  therefore,  the  owner  was  not  entitled 
to  recover  on  the  covenant  in  the  charter  party, 
he  not  claiming  any  thing  fot  the  additional 
voya^  in-  the  action  brought  by  him.    Solomon 


V.  Htggine^  6  Wend.  425. 
47.  Wl 


here  a  charter  party  was  entered  into, 
whereby  A.  let  a  schooner  to  B.  and  C.  for  the 
traosportation  of  stone,  for  the  term  of  six 
months,  the  affreighters  engaging  to  pay  for  the 
vessel  at  the  rate  of  $300  per  month,  for  six 
months,  or  in  the  same  proportion  for  whatever 
time  she  might  be  so  employed,  and  at  the  ex- 
piration of  four  months^  an  end  was  put  to  the 
contract  by  a  stipalatioii  between  the  owner  of 
the  veesel  and  one  of  the  affreighten;  it  wag 
Aeld^  that  such  act  of  one  of  tne  affreighters 
was  obligatory  upon  both;  that  tipro  raia  com- 
pensation was  recoverable  by  the  owner  of  the 
vessel  under  a  apocial- count  upon  the  contract, 
alleging  the  employment  of  the  vessel  from  the 
time  stipulated  in  the  contract  until  the  day 
wh^  it  was  dissolved  by  mutual  consent,  or 
that  the  compensation  might  be  claimed  under 
a  general  count  of  inddritaiue  amumpmt,  Wkeei^ 
er  v.<JbrfM  e<  a/.  II  Wend.  653. 
4#*  The  owner  being  bound  by  the  tenas  of  tha 
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eontnct  to  keep  the  reeeel  manned  and  in  good 
repair  darinff  the  time,  &c.,  and  to  deduct  for 
damages  whne  detained  for  repairs,  &o. ;  tV  wm 
heltU  that  the  plaintiff  might  recoirer  und^r  a 
eoant  of  indeHtaiua  anumjjtit  for  freight  doe  and 
payable  for  the  transportation  of  the  stone,  and 
was  not  obliged  to  resort  to  an  ifMriUUat  a^ 
nmjmt  for  U)e  hire  of  the  ressel.    IHdL 

49.  Where,  in  snch  ease,  the  defendants 
pleaded  that  the  vessel  was  capable  of  carrying 
.one  hundred  and  fifty  tonsof  stone  at  each  trip, 
but  that  the  plaintiff,  refusing  to  carry  a  full 
freight  or  cargo,  carried  only  one  hondied  and 
seven  tons,  and  thus  deprived  the  defendants 
of  the  whole  tonnsffe  of  the  vessel ;  it  wtu  ktld^ 
that  a  replication  that  the  vessel  carried  at  each 
trip  as  full  a  freight  or  earoro-  as  was  safe  and 
prudent,  and  that  the  defendants  had  the  enjoy- 
ment of  the  whole  tonnage  to  set  forUi  in  the 
declaration,  was  a  good  and  perfect  answer  to 
the  pies-    Ibid. 

60.  Where* a  consignor  of  goods  agrees  that 
goods  may  be  shippea  on  the  deck  <^  a  vessel, 
and  fraudulently  obtains  a  clean  bill  of  lading, 
such  fraud  may  be  shown,  notwithstanding  iS^ 
legal  import  of  'the  bill  that  the  goods  are 
stowed  under  deck.     Orttry  r.  HoUy^  14  Wend. 

51.  In  an  action  on  a  charter  party  to  recover 
the  price  agreed  upon  for  the  use  of  the  vessel, 
the  defendant  may  ffive  evidence  of  fraudulent 
representations  by  the  plaintiff  as  to  the  burden 
or  capacity  of  -the  vessel,  in  diminution  or  sa- 
tisfaction of  the  -plaintiff's  demand.  Such 
evidence  does  not  infringe  the  rule  of  law  that 
ft  written  contract  cannot  be  varied  or  enlargi^ 
by  pard  proof.  Jnhnmm  v.  ift/n,  14  Wend. 
195. 

59.  The  Men  of  the  master  of  arvessel  on  a 
eargo,  for  freijgrht,  average,  and  charges,  jnay  be 
asserted  by  his  factor  or  agent ;  but  if  the  &ctor 
sells  the  goods,  and  the  master  had  no  authority 
to  direct  the  sale,  the  purchaser  of  the  goods 
cannot  set  up  the  lien,  and  require  it  to  be  dis- 
charged before  suit  against  him  for  the  goods. 
Everett  v.  8aH%t9^  15  Wend.  474. 

53.  A  party  who,  upon  being  called  upon  to 
account  for  goods  which  have  come  to  his  hands, 
sets  up  title  in  himself  independent  of  a  lien, 
cannot  afterwards,  when  an  action  is  brought 
•gainst  hlm«  defeat  a  recovery  by  setting  up  at 
the  trial  a  right  to  detain  the  good  si  on  the  ground 
of  a  lien.  -  Ibid, 

54.  In.  an  action  of  covenant  on  a  charter 
party,  the  declaration  set  forth,  thst  the  defend- 
ant had  stipulated  that  a  vessel,  of  which  he 
was  the  owner,  should  perform  a  Voyaffe  from 
New  York  to  Omoa  and  back,  for  the  mainttff  9 
that  all  the  covenants,  on  the  part  of  the  plain- 
tiff, were  performed;  but  that  said  vessel, 'in- 
stead of  proceeding  to  Omoa,  put  fnto  the  port 
of  Norfolk,  and  that  the  defendant  did  not  de» 
spatch  her  thence,  but  neglected  and  refused  so 
to  do,  contrary  to  the  effect  of  the  charter  party. 
WkeekoHght  v.  Jfoert,  3  Hall,  382. 

55.  The  defendant  pleaded  six  special  pleas 
in  bar.  The  firet  and  second  set  forth  in  sub- 
stance that  the  vessel,  while  proceeding  on  ^er 
voyage,  was  so  much  damaged  by  the  perils  of 
the  seas  that  she  pn^  into  Norfolk,  as  a  port  of 


necessity,  where  the  plaintiff  took  posseition 
of  the  cargo,  and  of  the  same  ever  afterwudt 
retained  possession.    Ibid, 

56.  The  fourth  plea,  after  admiiting  the  cha^ 
ter  party,  the  sailing  of  the  vessel,  and  that  sbe 
put  into  Norfolk,  1^.,  alleged  that  said  vessel, 
while  prosecuting  her  voyage,  was  so  much  da- 
maged by  the  perils  of  the  seas  that  it  becams 
necessary  that  she  should  put  into  the  nearest 
port,  and  that  Norfolk  was  accordingly  adected 
as  a  port  of  necessity.  That  while  there,  the 
said  vessel  was  examined  to  ascertain  what  le- 
pairewere  requisite  to  enable  her  to  proceed  oa 
her  voyage,  when  it  was  found  necessaiy,  for 
the  benefit  of  all  concerned,  that  she  ahoald  be 
sold ;  that  she  was  sold  accordingly,  ''and  so, 
and  not  otherwise,  the  sajd  voyage  was,  by  the 
mere  perils  of  the  sea,  broken  op.**    Ibii, 

57.  The  fifUi  and  sixth  pleas  alleged  that  the 
plaintiff  ought  not  fo  maintain  his  action,  be- 
cause  the  cor^.  mentioned  in  the  declaratioo 
bdonged  to,  and  was  laden-  on  board  of  said 
vessel,  for  one  John  Livings  for  whom  said  chap- 
ter party  was  made  by  the  defendant,  as  his 
agent,  as  appeared  by  the  oyer  thererf.    JUi,  ^ 

58.  Upon  demurrer  Co  th«8e  pleas,  the  piiM' 
tiff  had  judgment  upon  the  firet,  second,  fifth, 
and  sixth,  and  the  defendant  upon  the/twriL 
Ibid. 

59.  The  declaration  in  this  case  (the  sans 
mentioned  in  the  preceding*  one)  set  forth  s 
charter  party,  whereby  the  defendant  stipulated 
that  the  brig  Champion,  of  which  he  was  ths 
owner,  should  perform  a  voyage  from  Ne« 
York  to  Omoa  and  back,  for  the  plaintiff.  It 
then  averred  a  performance  of  all*  the  eoTenaatt 
on,  the  part  of  the  plaintiff,  and  assigned,  as  s 
breach  of  the  defendant's  covensnt,  that  the 
vessel  did  not  proceed  to  Omoa,  bat  put  into 
Norfolk ;  that  the  defendant  did  not  despatch 
her'  thence,  but  neglected  and  refused  so  to  do, 
contrary  to  the  oOfect  of  the  charter  party. 
Ibid.    9Hdl,  891. 

60.  The  defendant  interposed  a  spechd  pH 
sdmitting  that  it  became  necessary  that  she 
should  pot  into  the  nearest ,  port,  and  that  she 
accordingly  put  into  Norfolk,  as  a  port  of  ne- 
Oessity.  That  while  there,  she  was  examined 
for  the  purpose  of  ascertaining  what  repairs 
were' requisite  to  enable  her  to  proceed  on  ths 
voyage,  when  it  was  found  necessary  that  sbe 
should  be  sold  for  the  benefit  of  all  concerned,* 
that  she  was  sold  accordingly,  and  so,  and  not 
otherwise,  the  voyage  afbresald  was,  by  ths 
mere  perils  of  the  sea,  broken  up  and  orevented, 
^  ab$que  Boe,  that  the  said  vessel  ougnt  to  hare 
proceeded  on  her  said  voyage,**  &o.    Ibtd. 

■'  61.  To  this  plea  the  pTainCiff  replitk!,  sd- 
mittinfir  the  injury  to  the  vessel,  the  patting  ioto 
Norfolk,  and  the  breaking  op  of  the  vojage 
there,  but'  averred  that  the  voyage  was  not 
broken  tip  hy  the  mere  perils  of  the  sesi  frc*i 
'*  abyue  kix,  that  the  vessel  was  examined  st 
Norfolk  to  ascertain  the  fq)aire  neceswry  to 
enable  her  to  proceed  on  her  voyaffc,**  &c-i  •• 
alleged  bv  the  defendant,  and  eenduding  fo  tk 
country  f  keJtf,  that  the  issue  joined  by  these 
pleadings  was  upon  the  fact  stated  in  the  ^ 
dueement  to  the  plea,  whether  the  voyage  w 
quesiiou  was  broken  up  by  the  merepnils  of 
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the  sea;  and  that  it  inrolved,  aeeeasarily,  an 
inquiry  aa  to  the  teaworthineaa  of  the  vessel ; 
the  special  traTeree  in  the  plea,  and  in  the  le- 
plication«  heing  considered  immaterial  and  in- 
formal.   Ibid, 

.  63.  The  jnr|f  having  returned  a  rerdlot  in  fa- 
Tour  of  the  plaintiff  upon  this  issue,  it  wa»  ako 
keld^  that  the  rule  of  damages  to  be  adopted 
was  the  difference  between  the  prime  cost  of 
the  cargo  at  New  York,  and  the  net  amount  for 
which  the  goods  were  actually  sold  after  the 
voyage  Was  broken  up,  no  notice  being  taken  of 
the  loss  of  the  market  at  Omoa.    Ibtd, 

€9.  The  defendant  chartered  a  Teasel  of  the 
plaintiff,  for  a  voyage  from  New  York  to  Gib- 
raltar, thence  to  Santa  Cruz,  in  the  island  of 
Teneriffe,  thence  to  Havana,  and  from  Havana 
back  to  New  York.  In  an  action  iipofi  the 
charter  party,  the  declaration  avowed  a  ^enetai 
ptrformanee  of  the  voyage  described  in  it,  and 
also  a  specific  and  particular  performance,  aJleg- 
iog  that  the  vessel  proceeded  to  Gibraltar  and 
to  V  era  Crua,  thence  to  Aavana,  dec.  Biggim 
▼.  Solomon,  9  Hall,  483. 

61.  At  the  trial,  it  appeared  that  the  defend* 
ant  put  a  supercargo  on  board  the  vessel,  who 
aeted  aa  his  agent  during  the  voyage.  That 
the  vessel  arrim  at  Santa  Crua,  as  stated  in 
the  declaration ;  but  instead  of  proceeding  tU^ 
reditf  to  Havana  from  Vera  Crua,  she  first  went 
to  Oralatth  (a  port  on  the  west  side  of  Tene- 
riffe,) at  the  requeat  of  the-aup^cargo,  and  for 
the  benefit  of  the  defendant,  and  from  thence  to 
Havana.    Ibid, 

66.  Held,  that  the  declaration  was  supported 
aubstantialiy  by  this  proofs  and  that  there  was 
no  variance  to  furnish  ^oond  for  a  nonsuit. 
JHield  also,  that  the  declarations  of  the  supers 
cargo  accompanying  hia  acts  might  be  given  in 
etidence  as  part  of  the  ret  ge»tmj  he  being  the 
agent  of  the  defendant.    IbU, 

(b)  Pro  ntafnif^  and  return  fffrd^, 

66.  Where  a  ship  is  disabled  from  prosecut- 
ing her  voyage  by  the  perils  of  the  sea,  and 
pats  into  an  intermediate  port,  and  the  goods 
are  received  there  by  their  owner,  he  is  liable 
for  freight  pro  rata  iHnerio.  fVekh  v.  HiekOj  6 
Cow.  501. 

67.  But  in  such  a  ease,  where  the  master, 
without  sufficient  cause,  refuses  to  repair  his 
ship  and  send  on  the  goods,  and  to  procure 
other  vessels  for  the  purpose,  the  owner  may 
immediately  demand  bis  goods,  and  shall  be 
discharged  from  fieight  both  full  and  pro  rata. 

^  69.  To  entide  to  pro  rata  freight,  the  aoeept- 
ahce  must  be  voluntary.    Ibid. 

69.  And  where  the  master,  having  thua  put 
ioto  an  intermediate  port,  at  firat  refused  to 
lepair  and  proeeed,  and  to  procure  other  veasels 
and  send  on  the  goods^  diough  one  might  have 
been  done ;  and  the  owner  negotiated  several 
days  with  him,  in  order  to. induce  him  to  do  the 
one  or  the  other;  and  at  laat  the  maater  made 
an  offer  to  repair  and  proceed,  under  cirenm- 
aianees  calculated  to  excite  doubts  of  his  sin- 
eeflty;  wheieupon  the  owner  demanded  and 
vaoeived  the  gooda,  and  transpoited  them  in 
Teasels  of  his  own  proooring ;  in  an  action  for 

Yoblll.  70 


freight ;  heU  that  it  should  have  been  left  to 
the  ^ry  to  say  whether  the  propoaition  to 
repair,  &c.,  was  made  bona  fidt,  and  whether 
the  acceptance  was  voluntary,  so  as  to  entitle 
the  ship  owner  to  pro  rata  freight.    Ibid, 

V.  Seamen  f  hiring  and  wagea. 

70.  Wages  eannot  in  general  be  recovered 
by  a  seaman  where  no  freight  haa  been  earned, 
and  there  is  no  fault  of  the  master  or  ownera 
occasioning  the  failure.  Fan  Bartn  v.  Wtlun^ 
9  Cow.  168. 

71.  It  is  hot  sufficient  to  entitle  seamen  to 
waoea,  that  the  freight  be  lost  without  their 
faint.  It  must  be  owing  to  the  fraud,  or  other 
wrongful  act,  or  aome  fault  of  the  master  or 
owner ;  or  at  leaat,  some  act  or  omission  on  the 
part  of  the  master  or  owner,  over  which  the 
seamen  can  have  no  posaible  controL    Ibid. 

79.  The  defendant  ahipped  the  plaintiff,  a 
seaman,  on  a  voyage  from  New  York  to  ^ewrf 
in  Ireland,  and  thence  back  to  a  port  in  the 
United  States ;  and  the  vessel  .was  libelled  in 
the  Irish  admiralty  by^  one  -pretending  to  be 
owner,  and  the  crew  turned  ashore,  and  dis- 
charged bv  the  captain.  The  vessel  was  detain- 
ed more  than  a  year,  and  was  finally  restored ; 
but,  in  the  mean  time,  had  become  ao  much 
deteriorated  aa  to  be  unworthv  of  repair,  and 
was  abandoned  in  Ireland  to  tne  underwriters, 
and  never  returned  to  the  United  Statea.  Held, 
that  this  was  not  the  exercise  of  that  superior 
force  over  the  veasel,  which  should  exempt  the 
owners  from  liabilitv  to  jpav  the  plaintiff  hia 
wagea,  or  damages  for  discharging  him  from 
the  return  voyage ;  and  held,  also,  that  the  mas- 
ter and  ownera  were  not  entirely  free  from  fault, 
that  they  were  bound  to  understand  and  riak 
their  title ;  or,  if  it  was  contested  in  a  mere  civil 
proceeding,  to  take  effectual  means  for  liberating 
It,  if  possible,  on  security  pendente  Hte ;  so  as  to 
prosecute  the  voyage,  and  enable  the  vessel  to 
earn  freight.    Ibid* 

73.  An  action  will  not  He  at  the^  suit  of  a 
seaman  against  the  owners,  under  tiie'act  of 
Congress.  (17  Cong.  sees.  9,  ch.  69,  s.  3.) 
And  see  Ogdeh  v.  Orr,  19  Johns.  143,  S.  P. 
Ibid. 

74.  A  seaman,  charged  with  disobedience  of 
orders  and  mutinona  conduct,  was  voluntarily 
discharged  from  the  ship  by  the  captain,  who 
expressed  regret  lor  the  difficulties  which  had 
occurred,  "and  promised  to  pay  the  seaman  his 
wages.    AutUn  v.  Dewey,  1  Hall,  938. 

75.  In  an  action  brought  by  the  latteragainst 
the  maater;  it  tarn  held,  that  the  captain's  pro- 
mise operated  as  a  waiver  of  any  forfeiture  of 
wages  by  the  seaman,  for  disobedience  of  orders 
donng  the  voyage.    Ibid* 

TI.  ShipUpapen. 

76.  By  a  statute  of  England,  a  certain  amount 
of  repaira  in  a  foreign  port  takes  away  the 
national  character  of  the  vessel.  Held,  that 
repairs  being  made  to  less  than  that  amount 
did  not  render  it  neeeaaary  to  sail  with  evidence 
of  the  true  amount  of  repaira,  aa  part  of  the 
ahip*s  papera.  >VancM  v.  (kean  Inoaranee  Cb8»- 
pony,  6  Cow.  4(H. 
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SLANDER. 


Vn.  Filoiage. 

n»  A  TeMel  of  100  tone  buTden  snd  np- 
wsrdfl,  paMiog  through  Hiir]g[ftte,  near  the  city 
of  New  York,  is  bound  to  pay  half  pilotage, 
altboogh  the  roeeter  naTinting  her  declinea 
the  senricee  of  a  piloU  Ificktrmm  ▼.  Maaon^ 
13  Wesd.  64. 


SLANDER. 

(a)  For  uthid  word*  on  aeiumfor  damder  Uesf 
(Jb)  Jetion  and  aridineem 

(a)  fhr  tohat  toordion  adionfor  ilander  Het. 

1.  An  action  of  slander  lies  for  words  not 
actionable  in  themseWes;  in  consequence  of 
which,  a  marriage  contract,  between  tfaiB  plain- 
tiff and  another,  was  yiolated  by  the  latter ; 
though  the  plaintiff  had  a  remedy  against  the 
latter  for  a  breach  of  the  contract.  Mfody  v. 
Baker,  5  Cow.  351. 

2.  li  seenu,  that  recoTering  satisfaction  for 
the  damage  occasioned  by  the  slander  wonld 
be  a  bar  to  an  action  for  breach  of  the  marriage 
contract.    Ibid, 

3.  In  such  an  action,  a  conrersation  between 
the  one  who  contracted  marriage  with  the  plain- 
tiff, and  a  third  person,  it  not  being  offered  to 
support  the  testipiony  of  the  former,  who  had 
been  sworn  as  a  witness,  wot  held  not  admis- 
sible in  evidence.    Ibid, 

4.  What  shall  be  considered  proof  'of  the 
special  damage  charged  in  such  a  case.     Ibid, 

5.  To  say  of  a  man  who  was  witness,  he 
handed  napers  to  a  juror,  to  influence  the  jury, 
or  to  influence  and  bribe  the  jury,  is  slanderous, 
as  amounting  to  a  charge  of  embracery.  Gibbs 
V.  Dewey,  5  Uow.  503. 

6.  Embracery  is  an  attempt  by  either  party, 
or  a  stranger,  to  corrupt  or  influence  a  jury,  or 
to  incline  them  to  fayo^ir  one  side  by  gifts  or 
promises,  threats  or  persuasions,  or  by  instruct- 
ing th^ro  in  the  cause,  or  any  other  way,. except 
by  opening  and  enforcing  the  eyidence  by  coun- 
sel at  the  trial,  whether  the  jurors  give  a  ver- 
dict or  not,  and  whether  the  verdict  be  true  or 
false.    Ibid. 

7.  To  render  words  actionable,  they  need  not 
be  stated  with  the  same  certainty  as  in  an  in- 
dictment. If  the  words  stated  import  a  crime 
in  their  natural  and  ordijiary  signification,  it  is 
enough.    Ibid, 

8.  W  here  one  interrupted  another  who  was 
giving  his  testimony,  as  a  witness,  before  a  jus- 
tice ;  required  the  Justice  to  be  particular  in 
keeping  minutes  of  the  testimony,  afterwards 
demanded  the  minutes  of  the  justice,  and  said 
he  wanted  them  to  prosecute  the  witness  for 
perjury ;  and  on  Snotner  occasion  said  the  wit- 
ness swore  false,  or  to  what  was  not  true ;  and 
that  he  thought  he  should  prosecute  him  fot 
perjury ;  held,  that  these  words  were  actionable, 
98  imputing  the  crime  of  perjury.  Ihx  v»  Fatt'- 
derbedk,  5  Cow.  513. 

9.  The  witness  brought  an  action  for  the 
above  words;  and  declared  in  his  first  count, 

the  defendant  said,  *«Tou  are  perjuted^ 
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and  I  will  put  you  into  the  state  pxiioa ;"  in 
the  second,  **  He  has  sworn  false,  and  peijuied 
himself ;  and  I  will,  pat  him.  into  the  state  pri- 
son ;"  in  another,  '*  He  swore  to  an  sbsolnte 
falsehood;  and  has  perjured  hhnself;^'  kdd, 
that  the  proof  did  not.  support,  either  of  these 
counts.    Ibid, 

10.  Tp  say  of  one,  **  He  bas  been  with  a 
sow  ;'* .  holden  legal  slander,  the  declaratioB 
avejrringr^  that  the  defendant  intended  to  ebaige 
the  plaintiff  with  the  crime  against  aatue. 
WbkoU'r,  Goodrich,  5  Cow.  714. 

11.  Words  charging  tbe  plaintiff  with  beieg 
the  father  of  a  bastard  child  by  his  sister-in-law, 
of  which  ^e  was  pregnant,  and  that  he  wisbed 
the  defendant  to  make  awaiy  with  it,  are  tctioA- 
able  in.  themselves,  as  importing  a  wish  tint 
the  defendant  should  destroy  the  child  as  sooq 
as  born.  It  imports  that  the  plaintiff  applied 
to  him  to  commit  murder.  Demaartd,  v.  Earing, 
6  Cow.  76. 

13.  To-be  actionable  in  theibselves, words 
must  impote  ^ooe  act  constilutiag  a  cnme 
or  misdemeanour,  for  which  eorporod  panish- 
ment  may  be  inflicted  in  a  temporal  Coart. 
Ibid.  ^   : 

13.  It  is  a  high  misdemeanDur  for  one  persoa 
to  .apply  to  another^  and  solicit  him  to  cooimit 
murdsri.    Ibid, 

14.  Words  not  actionable  in  themselves  be- 
come so  bv  being  spoken  of  peitons  is  a  pu^ 
ticular  college  pr  profession ;  and,  uMt,  id 
any  lawful  employment  by  which  they  mij 
gam  a  livelihood.    Ibid* 

15.  Words  imputing  inoonttnency  to  a  <^ 
gyman  are  withia  this  role^    Ilrid.  . 

16.  Where  words  may  be  understood  in  tvo 
different  senses,  one  as  imputing^  aeriaie,aod 
the  other  not,  it  is  proper  to  .submit  theqiiestisa 
how  they  were  understood  to  the  jury,    l^^ 

17.  To  say  to  a  merchant,  that  a  debt  will  be 
lost  because  he  is  unable  to  pay  it,  is  actionable. 
M(4i  Y.  CmfnaU^,  7  Cow.  654. 

18.  Words  charging  a  witness  with  peijviji 
uttered  bv  a  party  or  his  counsel  in  the  coorse 
of  a  trial,, mSy  or  may  not  be  aetionable,  se- 
cordingly  as  they  were  or  were  not  spokeo 
malicionsly,  were  or  were  not  pertinent  to  tbe 
issue ;  as  Uiere  was  or  was  not  eoionr  for  maloBg 
the  imputation ;  .or  u  diey  were  or  wero  oot 
spokeo  with  a  desiffn  to  slander  the  witness, 
&c    Ring  y.  Whe£r,  7  Cow.  735. 

19.  The  privileje  qf  a  party  is  the  same  en 
such  an  occasion  as  that  of  counsel.  And  if 
either  of  th^m-  speak  slanderous  words  of  a 
witness  or  party,  impertinently  and  withoot 
proper  cause,  an  action  of  alander  lies.    /Udf. 

30.  A  declaration,  therefore,  charging  an  iah 
putation  of  perjury  to  have  been  miade  in  ad- 
dressing relerees  by  a  party  upon  the  plahibff« 
a  witness  in  4be  canse  against  the  party,  and 
that- it  was  made  falsely  and  inalidously,  tbe 
verdict  being  for  thej^aihtiff,  is  good  on  molioB 
in  arrest  of  judgment.    Ibid, 

31.  On  a  motion  in  arrest,  for  defects  in  s 
declaration,  the  Court  cannot  look  oat  of  tbe 
record,  exoopt  for  thepuqioae  of  aeetng vhetber 
the  verdict  may  not  be  applied  to,  and  t  jn^ 
ment  rendered  upon  good  countSi  tho^  some 
are  bad.    Ibid^  '  •         ' 
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529.  For  this  purpose  only  can  the  Jadge^s 
notes  at  the  trial  oe  used.    Ibid, 

93.  The  prosecutor  stated  the  crime  and  its 
circumstances,  before  the  prosecution,  to  a  con- 
stable confidentially,  intormin^  him  that  he 
should  prosecute,  and  wished  him  to  serve  the 
process,  ffeld^  that  this  was  slander,  and  not 
excused  by  the  circumstances.  Burlingame  y. 
Burlingame^  8  C  ow.  141. 

24.  He  also,  al^r  the  examination  before  the 
iustice,  and  acquittal  of  the  accused,  repeated 
his  testimony  before  the  justice,  and  urged  its 
truth  to  several  persons  who  were  present  at 
the  examination,  insisting  that  the  crime  charged 
had  been  committed.  He^d^  slander ;  and  not 
excusable  because  spoken  to  persona  so  present. 
Ibid, 

35.  Words  spoken  by  the  defendant.  In  the 
presence  of  the  magistrate,  in  the  course  of  a 
proceeding  upon  a  criminal  complaint  which 
nad  been  made  by  him  against  the  plaintiff, 
averring  the  truth  of  his  compkiint,  are  not 
actionable,  if  they  were  spoken  under  such  cir- 
cumstances that  the  defendant  had  reason  to 
believe,  and  did  in  good  faith  believe,  that  it 
was  necessary  for  him  then  to  repeat  the  charge 
contained  in  bis  complaint.  Jllkn  Y,.Cr<^oaty  2 
Wend.  515. 

26.  An  action  of  slander  may  be  brought  for 
the  charge  of  a  crime,  though  not  couched  in 
direct  and  positive  terms,  and  It  may. 'be  as 
effectually  made  by  way  of  interrogation  as  by 
an  affirmative  allegation.  Gorham  y.  Ivea^  2 
Wend.  534.      . 

27.  The  oqly  inquiry  is,  whether,  according 
to  the  natural  and  fair  construction  of  the  lan- 
guage used  by  the  defendant,  (taken  in  connexion 
with  the  preliminary  circumstances  stated  by 
way  of  colloquium,^  the  persons  in  whose  pre- 
sence and  hearing  tne  language  was  used  had 
a  right  to  believe  that  it  was  the  intention  of 
the  defendant  to  charge  the  plaintiff  with  the 
commisaion  of  a  crime;    Ibid, 

28.  A  defendant,  who  has  coftched  his  slan- 
der in  ambiguous  tern^s,  in  the  hope  of  blasting 
the  reputation  of  his  neighbour,  without  incur- 
ring leg^l  responsibility,  is  not  entitled  to  an 
indulgent  construction  of  his  words,  either  from 
the  Court  or  the  jury.  *  Gibaon  y.  JVHUams^  4 
Wend.  320. 

29.  Slander  will  not  lie  fOr  charging  a  wit- 
ness with  perjury  whilst  testifying  before  arbi- 
trators, if,  afler  the  oath  is  administered,  new 
parties  are  added  to  the  arbitration,  and  new 
matters  itt  controversy  are  submitted  to  be 
passed  upon,  the  charge  being  made  in  refer- 
ence to  what  is  said  by  the  witness  af^r  such 
addition  of  parties  and  matters  in  controversy. 
Bullock  v.  Koon,  4  Wend.  591. 

30.  Where  words  are  spoken,  not  of  a  trader 
or  manufacturer,  but  of  tne  quality  of  articles 
manufactured  or  dealt  in  by  him,  &ey  are  not 
actionable  per  te,  unless  they  import  ^at  the 
plaintiff  is  guilty  of  a  deceit  .or  malpractice  in 
the  making  or  yending,  or  of  a  want  of  skill  in 
the  manu&cturing  of  the  articles.  7hbia$  y. 
Harland,  4  Wend.  537^ 

31.^  Slander  will  lie  for  the  speaking  of  words 
imputing  insolvency  to  any  one  to  whom  credit 


is  important  in  the  prosecution  of  his  business* 
Ostrom  y.  Calkins^  5  Wend.  2G3. 

32.  Words  spoken  of  a  man,  and  charging 
him  with  keeping  7a/s«  book$  (f  account^  are  not 
actionable,  unless  his  business  necessarily  leads 
to  dealing  on  credit,  and  to  whose  business 
keeping  books  is  incident;  accordingly,  ii  was 
held,  that  slander  will  not  lie  for  saying  of  a 
farmer^  or  of  a  sawyer  (^  lumber ^^nd  dealer 
therein,  **  he  keeps  false  books  of  accounts.*' 
Rathbun  y,,Emigh^  6  Wend.  407. 

33.  Slander  will  not  lie  for  words  spoken  of 
a  person  in  the  dischar^  of  (ffieicd  duties^  if  the 
office  has  ceased  at  the  time  of  the  speaking  ef 
the  words.    f\irwatd  v.  Adams^  7  Wend.  204. 

34.  In  slander  for  charging  the  plaintiff  with 
having  sworn  false,  if  the  defendant  intends  to 
justify  under  a  notice  subjoined  to  his  plea,  he 
must  firive  notice  that  he  will  prove  not  only 
that  Jthe  defendant  swore  false,  but  that  he 
swore  wilfully  and  corruptly  false.  Miiekell  y. 
Borden,  8  Wend.  570. 

35.  Slander  lies  for  saying  of  another,  **  he 
has  swora falsely,  and  I  will  attend  to  the  firand 
jury  respecting  it,"  without  a  colloquium  snow- 
ing  the  speaking  of  the  words  to  refer  to  pro- 
ceedings in  which  perjury  couki  have  been 
committed.     Gilman  v,  Lowell,  8  Wend.  573. 

36.  A  charge  of  false  swearing  is  actionable, 
where  it  necessaf ily  conveys  to  the  mind  of  the 
hearer  an  imputation  of  perjury ;  otherwise,  not. 
Sherwood  V.  Qutse,  11  Wend«  38. 

37.  In  order,  therefore,  to  sustain  an  ac- 
tion for  a  .charge  of  false  swearing,  the  words 
spoken  must  have  reference  to  a  judicial  Court 
of  proceeding.    Ibid* 

38.  Words  charging  a  party  with  swearing 
false,  in  an  affidavit  made  to  obtain  a  warrant 
from  a  justice,  ar^  actionable,  if  the  affidavit 
contain  any  material  fact  proper  to  be  submitted 
to  the  justice  on  such  application,  although  on 
certiorari  the  aMdavit  would  not  be  Ae/cT suffi- 
cient to  justify  the  issuing  of  the  warrant.  Day- 
ton Y.  Rockwell^  11  Wend.  140. 

39.  A  female  charged  with  being  a  prostitute 
may  maintain  an  action  for  the  slander,  provid- 
ed she  can  prove  special  damage;  and  any 
damage,  however  slight,  is  sufficient  to  sustain 
the  action.  Thus  an  allegation  that  in  conse- 
quence of  the  speaking  of  the  words,  the  plain- 
tiff became  dejected  in  mind  and  enfeebled  in 
body,  so  as  to  be  prevented  from  attending  to 
her  ordinary  business ;  was  held,  upon  a  demur- 
rer to  the  declaration,  a  sufficient  averment  of 
special  damage  to  support  the  action.  Bradt  y. 
Toiosky,  13  Wend.  253. 

40.  Slander  will  not  lie  against  a  person 
called*  on  for  the  payment  of  a  note,  alleged  to 
have  been  signed  by  him  as  a  surety,  for  the 
speaking  of  words  denying  his  signature,  and 
that  he  ever  gave  authority,  to  another  to  affix 
his  name  to  the  note.  Andrews  y.  Woodmansee^ 
15  Wend.  232. 

41 .  An  innuendo,  that'by  the  speaking  of  such 
words  the  defendant  meant  to  impute  the  crime 
of  forgery  to  the  maker,  will  not  help  the  case. 
Ibid. 

42.  B  seems,  however,  that  where  words  have 
a  covert  "meaning,  being  spoken  in  ironical. 
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obliqtM,  or  ambigaona  tenntf  thai  a  dedantion 
in  toch  ease,  containing  an  arennent  that  the 
worda  were  apoken  with  the  intent  to  eharge 
a  crime,  woald  be  good.    Ibid, 

43.  It  ia  well  aettJed,  that  in  an  action  of  alan- 
der  for  worda  not  actionable  per  «e,  the  plaintiff 
cannot  recover,  unleaa  he  ahowa  apecial  damage 
aa  the  conaeauence  of  the  worda.  And  fumre^ 
whether  woraa  apoken  by  a  public  officer  in  hia 
official  capacity,  concerning  another,  are  ever 
actionable  I  And  if  ao,  whether  the  plaintiff  muat 
not  ahow  expreaa  malice,  in  order  to  maintain 
the  action !    Hartourt  yjHanimm^  1  Hall,  474. 

(b)  Action  and  evidend, 

44.  In  alander,  where  there  ia  the  leaat  room 
for  criticiam  on  the  inaport  of  the  worda,  thia 
ahould  be  determined  by  the  jurv,  whoae  de- 
eiaion  ia  conclnaive.  Ex  parte  Jaaily^  9  Cow. 
479.. 

4{^.  Slander  ia  in  the  nalnre  of  a  penal  action, 
and  thoagh  the  jury  find  for  the  defendant, 
againat  the  weight  of  evidence,  a  new  trial  will 
not  be  granted.    Ibid, 

46.  In  alander,  for  charging  plaintiff  with 
felonj,  evidence  of  hia  general  character  ia  ad- 
miaaible,  in  mitigation  of  damagea  under  the 
general  iaane.  Paodoek  v.  &i/t!t6ury,  3  Cow.  811. 

47.  Otherwiae,  it  teemiy  if  a  juatification  be 
pleaded.    Jbid, 

48.  In  alander,  in  jienal  actiona,  actioha  for  a 
libel  and  other  actiona,  vindictive  in  their  na- 
ture, a  new  trial  will  not  be  granted  merely 
becaoae  the  verdict  ia  againat  the  weight  of  .en* 
dence.    Jbid,  . 

49.  A  count  in  alander,  charging  that  the  de- 
fendant^ uttered  and  pnhliahed  theae  worda : 
** He  (meaning  the  aaid  I.,  the. plaintiff)  haa 
been  with  a  aow ;  and  I  (meaning  the  aaid  C, 
the  defendant)  can  prove  it;'*  preceded  and 
followed  by  a  recital  and  averment  that  the 
worda  were  intended  to  charge  the  plaintiff  with 
the  crime  againat  nature,  w. ;  held^  aufficient. 
Goodriek  t.fVookoa,  3  Cow«  931. 

60.  Where  worda  are  of  doubtful  import,  the 
Jnry  are  to  find  their  meaning.    Ibid* 

61.  The  office  of  an  innuendo  ia  merely  eiqila* 
natory.  It  cannot  enlarge  the  meaning  of  worda 
beyond  their  natural  aignification.    ilid* 

69.  In  alander,  the  defendant  gave  notice 
with  hia  plea,  that  he  would  prove  the  worda 
true ;  which  plea  he  afterwarda  moved  to  with- 
draw, on  an  affidavit  that  the  notice  waa  given 
in  good  faith ;  motion  refuaed,  unleaa  he  would 
awear  to  the  falaity  of  the  notice.  Lenity. 
BtUkr^  3  Cow.  370. 

63.  In  alander,  a  new  trial  will  not  be  grant- 
ed for  eKcesaive  damagea,  if  there  are  no 
groonda  to  believe  the  jury  were  influenced  hy 
paaaion,  prejudice,  or  partiality.  Moody  v.  Baker^ 
6  Cow.  361.  .         . 

64.  In  alander  lor  charging  the  plaintiff  with 
a  apecific  offence,  the  defendant  <;annot  ahow, 
in  mitigation  of  damagea  or  otherwiae,  that  the 
eharge  waa  generally  reported  to  be  true.  Mai' 
aon  V.  Btickj  6  Cow.  499. 

66.  In  alander,  the  worda  muat  be  proved  aa 
laid ;  and  it  ia  not  aufficient  to  prove  equivalent 
worda.  Worda  to  the  aame  effect  are  not  the 
aame  worda.    Fax  v.  Fanderbeek^  6  Cow.  613. 


66.  Hie  pl^ntiff  need  not  prove  aH  the  vwjs 
on  the  record ;  but  he  muat  prove  ao  nach  of 
them  aa  will  be  aufficient  to  auatain  Ua  actioa. 
Jbid. 

57.  The  worda  in  which  the  alander  u  ooa- 
veved  muat  be  ataibd  in  the  declaratioa,  ud 
aubatantially  proved.    Jbid, 

68.  In  alander,  on  a  motion  in  arreat  of  jodg- 
ment,  becauae  the  worda  are  not  actiooable, 
thev  muat  be  taken  to  have  been  proved  u  lud, 
and  with  the  intention  imputed  by  the  dedan- 
tion.    Demarai  v.  Barings  6  Cow.  76. 

69.  In  alander,  worda  tf re  to  be  nndoitood, 
by  Courta  and  juriea,  according  to  their  plain  ud 
natural  import;  according  to  the  ideas  tbej  are 
calculated  to  convey  to  thoae  to  whom  thej  are 
addreaaed.    fbid. 

60.  When  doubta  ariae,  the  jury  ate  to  le' 
cide  whether  the  worda  are  need  malidooslj, 
and  with  a  view  to  defame ;  thia  being  a  qms- 
tion  of  faict,  to  be  collected  from  dl  the  eon- 
comitant  circnmataaeea ;  and  the  Court  are  to 
determine  whether  anch  worda,  taken  ia  tke 
malicioua  aenae  imputed  to  them,  can  alooe,  or 
by  the  aid  of  the  circumatancea  atated  vjka 
the  record,  fbrm  the  legal  baaia  of  an  aettoo. 
Ibid. 

61.  Courta  and  juriea  will  nndcrataod  tbe 
woada  in  the  aame  way  aa  other  people  woaU. 
Ibid. 

69,  Semble^  that  aettiog  forth  the  iJaintiTs 
character  in  alander,  aa  that  he  ia  a  cleiigjmiD; 
and  then  a  alander  affecting  him  in  that  cbane- 
ter,  ia  aufficient,  without  aaying  the  slander 
waa  apoken  of  him  in  relation  to  that  cfaaiae- 
ter.  Apd  vid.  the  caaea  cited  by  Emmd  aad 
Oakley^  arguendo  ( laat  paiagyaph  pf  their  argo* 
ment,  S.  P.    Ibid. 

63.  In  alander  for  charging  the  plaintiff  wilh 
perjury,  the  defendant,  m  wder  to  justifj  b^ 
proving  the  truth  of  the  charge,  muat  give  en- 
dence  of  the  aame  atrength  aa  would  bo  oe- 
ceaaary  to  convict  of  perjory  on  a  criminal  pro* 
aecution.    Woodbeek  v.  leZfer,  6  Cow.  116. 

64.  Accordingly,  one  witnesa  alone  is  sot 
anfficient  to  auatam  the  juatification.  His  tes- 
timony muat,  at  leaat,  ba  corroborated  by  inde- 
pendent circumatancea.    Ibid. 

66.  In  neither,  caae  ia  it  precisely  aeevrale 
to  any  that  the  charge  mnat  he  made  out  by  two 
witneaaea,  awearing  poaitively,  or  by  eareom- 
atancea  equivalent  to  a  aecond  witaeaa.  If  there 
be  only  one  witneaa,  circumatancea  atrongij 
corroborative  are  enough ;  although  not  m 
themaelvea,  and!  uncontradicted,  auffieieat  to 
prove  a  facL    Ibid. 

66.  In  an  action  of  alander,  there  were  four 
witneaaea  againat  two  aa  to  one  fact;  and  the 
JTidge  chared  the  jury  not  to  believe  the  two. 
On  moving  for  a  new  trial,  upon  the  froand 
that  the  judge  ahould  have  left  the  evidenee  to 
the  jury;  Adtf,  that  he  ahould  have  done  so; 
bat  aa  it  waa  plain  from  the  caae,  that  they 
ought  to  have  come  to  that  conduaion,  a  new 
trial  ahould  not,  for  that  reaaon,  be  grant«d. 
Ibid. 

67.  A  notice  of  jvati&cation  in  alander  aboold 
be  proved  with  great  particnlarity.    Ibid. 

68.  But  tbe  truth  of  the  alander  cannot  be 
given  in  evidence  under  the  geneial  issae,  in 
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nidntioii  of  dtmaffes.  Root  t.  Eing.  7  Cow. 
613. 

69.  And  circamBtances  tending  to  prove  She 
truth  are  equally  inadmissible.    Ibid, 

70.  The  gjeneral  character  of  the  plaintiff  is, 
howcTer,  at  issue  in  an  action  of  slander,  with- 
out regard  to  the  pleadings  or  notice  on  the  part 
of  the  defendant.    Ibid, 

71.  But  this  means  his  character  in  the  most 
general  sense,  not  his  character  in  relation  to 
any  foibles^  failings,  or  vices  which  may  dere- 
^te  from  a  ^od  general  character.  The  auea- 
taon  to  the  witness  should  be,  what  is  the  piain- 
tiff^s  general  character  I  The  defendant  cannot 
go  beyond  this  in  the  first  instance,  though  the 
plaintiff  may  c^  for  the  witness's  grounds. 
jbid, 

^  72.  A  plea  or  notice  of  the  truth  in  Justifica- 
tion of  a  slander,  if  unsupported  by  evidence, 
19  proper  to  be  considered  in  aggcsTation  of 
damages.    Ibid. 

73.  The  fifth  count  of  a  declaration  in  slan- 
der averred  that  the  defendant  said  of  the  plain- 
tiff, who  was  a  merchant,  speaking  of  him  as  a 
merchant,  %pd  of  and  conoernidg  his  state  and 
circumstances,  and  a  sum  of  money  which  he 
owed  one  H.,  **  There  is  poor  H#;  it  is  hard  for 
him  to  lose  his  debt;^*  innuendo,  that  the 
plabUff  was  insolvent,  and  unable  to  pay  the 
debts ;  and  that  H.  would  lose  the  debt  in  con- 
sequenee  of  the  plaintiff^s  insolvency.  The 
▼eraict  being  general  for  the  plaintiff,  on  this, 
among  other  counts  admitted  to  be  good,  •on 
motion,  in  arrest,  held^  that  the  innuendo  was 
warranted  by  the  words  connected  wi^  the 
colloquium  and  cireumstaqces  disclosed;  and 
the  jury  having  found  in  favour  of  the  innuen- 
do, such  finding  was  conclusive.  MoU  v.  Cbm' 
aioek^  7  Cow.  654. 

74.  In  slander,' the  witnesses  for  the  plain- 
tiff, and  one  of  the  defendant's  witnesses,  swore 
that  the  words  charged  assistance  in  burning  a 
gaol,  and  murdering  a  man  in  it ;  and  the  de- 
fendant's other  witnesses,  present  at  the  same 
time,  sworn  the  charge  was  of  simply  aiding 
an  escape.  Ueld,  that  evidence  of  the  plaintiff 
being  jfsnerally  suspected  of  the  latter  was- in- 
admissible, either  as  corroborating  the  witnesses 
who  swore  to  the  latter  wcffds,  or  in  mitigation 
of  damages.     Cok  v.  Peny^  8  Cow.  214. 

75.  In  slander,  a,  new  tnal  will  not  be  granted 
for  excessive  damages,  unless  they  are  so  large 
as  to  afford  evidence  of  partiality,  prejudice, 
intemperance,  or  corruption  in  the  jury.     Ibid, 

76.  In  slander,  where  the  words  are  not  action- 
able in  themselves,  but  become  so  by  extrinsic 
circumstances,  these  must  be  averted  and 
proved.    BuUoek  v.  JToon,  9  Cow.  30. 

77.  The  best  evidence  must  be  produced ; 
and  where  the  charge  was  of  swearing  false  be- 
fore arbitrators,  and  the  submission  appeared  to 
have  been  by  bonds;  hdd^  that  thev  must  be 
produced,  and  the  submission  eouid  not  be 
shown  by  parol.    Jbid* 

78.  In  such  ease,  as  on  an  indictment  for 
peijury,  enough  must  be  shown  to  give  the 
Court  or  magistrate  administering  the  oath  ju- 
risdiction. Enough  must  be  proved,  also,  to 
show  materialitj  of  the  teirfipony.    Ibid, 

79«  In  an  action  of  slanoer  for  words  charg- 


ing a  party  with  false  swearing  before  arbitra- 
tors, the  evidence  alleged  to  nave  been  false 
must  be  shown  to  have  been  material.  The 
test  is  not  whether  the  witness,  believes  his  tes- 
timony to  be  material ;  but  whether,  if  false,  he 
can  be  indicted  for  peijury.  Ran  ads.  Biinut^  I 
Wend.  475. 

80.  In  slander,  though  the  words  proved  aro 
equivalent  to  the  words  charged  In  the  declara- 
tion, yet  if  they  are  not  the  same  in  substance, 
the  action  cannot  be  maintained.  Oimgtcd  v. 
Miller,  I  Wend.  506. 

81.  In  an  action  of  slander,  proof  of  the  bad 
character  of  the  plaintiff  suosequent  to  the 
speaking  of  the  wor4s  is  not  admissible  in 
evidence,  in  mitigation  of  damages ;  although 
the  character  (^ered  to  be  proved  is  not  of  such 
a  description  that  it  could  have  been  caused  by 
a  belief  of  the  charge  made  by  the  defendant.' 
Douglan  v.  TbtMey,  3  Wend.  353. 

83.  Any  words  which  in  common  acceptation 
imply  a  want  of  credit  or  responsibility,  when 
spoken  of  a  merchant,  are  actionable.  Sewall  v. 
Cailin,  3  Wend.  891. 

83.  A  bank  director  is  not  justified  in  making, 
in  the  public  streets,  a  communication  to  a  co- 
director,  affecting  the  credit  or  responsibility 
of  a  merchant,  and  there  is  nothing  to  show 
that  such  communication  was  intended  to  bo. 
confidential.    Ibid* 

84.  Where,  in  the  first  count  of  a  declaration 
in  slander,  it  was  alleged  in  the  introductory 
part  of  it,  that  the  plaintiff  was  a  merchant, 
which  was  omitted  in  the  second  and  third 
counts,  but  the  words  wore  alleged  to  have 
been  spoken  in  another  discourse  of  and  con- 
cerning the  plaintiff,  **  in  his  business  of  a  mer- 
chant, and  of  and  concerning  his  said  books  of 
account  which  he  kept  with  his  customers  and 
others,  as  such  merchant  ss  aforesaid  ;'*  it  tras 
keUy  that  the  reference  to  Uie  first  count  was 
sufficient  to  cure  the  defect.  Loomi*  v.  ^ic^ 
3  Wend.  305. 

85.  In  slander,  where  the  words  are  spokea 
in  a  foreign  language,  the  proper  mode  of  de- 
claring is  to  state  the  words  in  the  foreiffu  lan- 

O,  and  to  aver  the  signification  of  Uiem  in 
„  Bh,  and  that  they  were  understood  by 
those  who  heard  them.  Wbrmoutk  el  ux,  v. 
Cromer  etux,Z  Wend,  394. 

86.  In  an  action  of  slander,  par.ticular  tacts, 
which  might  form  links  in  the  chain  of  circum- 
stantial evidence  of  the  truth  of  the  charge 
against  the  plaintiff,  cannot  be  received,  under 
the  general  issue,  in  mitigation  of  damages.  Ibid. 

87.  A  publication  by  the  editors  or  a  news- 
paper, affecting  the  character  of  a  candidate  for 
public  office,  is  not  a  privileged  communication, 
relieving  the  publishers  from  the  necessity  of 
proving  the  truth  of  the  charges  made,  in  order  to 
shelter  themselves  from  damages,  and  casting  the 
omuprobandi  upon  the  party  slandered  of  show- 
ing actual  malice,  or  a  knowledge  of  the  falsity 
ofthe  chax^    J^^f^g  ^  ol,  v.  Boot,  4  Wend.  1 13. 

88.  Malice,  which  is  the  gist  of  the  action 
of  slander,  need  not  be  proved,  but  it  will  be 
implied  if  the  charge  be  false.  Legal  malice 
differs  from  actual  malice,  or  ill-will  towards  ' 
ihe  individual,  frequently  ^ven  in  evidence  t« 
enhance  the  damages,    llnd. 
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69.  If  a  plaintiff  has  been  injared  in  his  cba* 
ncter  or  feeling  by  an  authorized  publication, 
it  is  the  duty  ofa  jury  to  award  him  a  full  com- 
pensation in  damages,  without  reference  to  any 
S articular  ill-will  entertained  against  him  by  Uie 
efendant    Ibid. 

90.  The  truUi  of  the  publication  may  be 
pleaded  in  bar  of  the  action ;  but  if  the  defence 
thus  set  up  be  not  supported  by  proof,  the  de* 
fendant  will  not  be  allowed  to  show  that  the 
charge  was  made  under  a  mistake ;  bjut  if  'the 
defendant  goes  to  trial  on  the  general  issue 
only,  such  testimonv  may  safely  be  admitted, 
as  it  only  goes  to'reduce  the  damages,  by  rebut- 
ting allpresumption  of  actual  malice.*    Ibid, 

91.  Evidence  of  the  general  character  of  the 
plaintiff,  or  of  the  opinions  of  others  as  to  the 
V^ith  of  the  charge,  is  inadiiiissible,  if  in  the 

Iiublication  the  defendants  state  what  they  pub- 
ish  as  facts  within  their  own  knowledge,  with- 
out reference  to  the  opinions  of  others.    Ibid, 

92.  In  an  action  of  slander,  under  the  general 
issue,  evidence  that  the  defendant  has  been 
told  by  a  third  person,  or  of  general  reports,  that 
the  plaintiff  was  guilty  of  the  imputed  crime,  is 
inadmissible.    Mape$  v.  Weeksj  4  Wend.  659. 

93.  In  slander,  where 'the  charge  was  felony, 
made  in  reference  to  a  transaction  inn&cent  in 
itself,  and  so  understood  b^  several  persons ; 
it  was  heU  that  as  it  was  fairly  to  be  inferred 
that  others  were  present  at  the  time  of  speaking 
the  words,  and  as  the  words  were  spoken  in 
reference  to  a  transactidti  the  subject  ot  felony, 
and  no'^xplanation  accompanied  the  speaking, 
showing  that  the  charge  did  not  amount  to 
felony,  the  action  >vas  maintainable,  miiips 
y.  Barber  J  7  Wend.  439. 

94.  Circumstances  which  disprove  malice, 
but  do  not  tend  to  establish  the  truth  of  the 
charge,  may  be  given  in  evidence,  in  mitigation 
of  damans:  notwithstanding  such  proof,  the 
plaintiff  is  entitled  to  Yecover.  Gilman  v.  Loweli, 
8  Wend.  673. 

95.  In  slander,  it  is  no  defence,  nor  can  it  be 
given  in  evidence  in  miUgation  of  damages, 
uiat  the  defendant,  at  the  time  of  speaking  of 
the  words,  gave  his  author,  and  was,  in  fact, 
told  by  another  what  he  uttered  against  the 
plaintiuT.    Inman  v.  Ihsiery  8  Wend.  603. 

96.  Nor  can  general  reports  of  the  truth  of 
the  charges  be  given  in  evidence  in  mitigation  of 
damages,  unless  they  be  such  as  to  have  affected 
the  general  character  of  the  plaintiff.    Ibid. 

97.  Words  spoken  more  than  two  years  be- 
fore suit  brought  may  be  given  in  evidence  to 
show  malice.    Ibid. 

98.  Proof  in  support  of  the  plaintiff^s  gene- 
ral character  is  admissible,  where  his  reputa- 
tion has  been  attacked  on  the  trial  by  the  defend- 
ant ;  otherwise,  hot.    Ibid. 

99.  In  an  action  of  Slander,  the  char^  of 
forgery  does  not  necessarily  and  conclusively 
mean  a  felonioui  forgery,  punishable  as  such  ; 
if  the  plaintiff  is  cnargea  with  having  been 
guilty  of  any  forgery,  which,  if  committed, 
would  subiect  him  to  criminal  punishment  of 
any  kind,  the  action  lies.  Jkxander  v.  Skxan- 
der,  9  Wend.  141. 

100.  Thus,  where  there  were  genetal  words 
nSfU'ging' forgery,  and  from  the  explanation  of 


the  witnesses,  it  appeared  thnt  thf*  defeo&nt 
charged  the  plaintiff  with  forging  his  name  to 
a^etition  to  the  Legislature,  in  reiatioD  to  a  lot 
of  land  to  which  the  defendant  claimed  a  pre- 
emptiye  right,  by  means  of  which  the  plaintiff, 
instead  of  the  defendant,  cltained  thelot ;  itiea 
heldj  that  an  action  of  slander  mi^fat  be  roais- 
tained  for  speaking  the  words ;  for,if  the^harge 
was  true,  the  plaintiff  would  be  punishable  as 
for  a  misdemeanour.    Ibid* 

101.  Wha«  words  charging  fake  iteemng 
relate  to  a  trial  in  a  Court  before  a  justice  of  m 
peace,  in  a  civil  tause,  in  which  an  oath  was 
administered  to  the  party  complaining  of  the 
slander,  ike  judginent  will  not  after  w4id  ht 
arresledi  although  ii  is  not  averted  in  the  decla- 
ration Uiat  the  justice  had  juritdietion  of  tite 
subject-matter  of  the  suit,  nor  that  the  erideoee 
was  fl^ven  upon*  a  paint  nuUerioL  Sherwioii. 
Chate^  U  WeiuL  IB. 

103.  Thus  it  vfOM  heldf  where  the  words 
were^  **I  cannot  enjoy  myself  in  a  meeting 
(t.  e.  a  religious  meeting)  with  Sherwoodi  for 
he  h^s  twom  false,  and  I  can  prove  it;  aiKi  if 
yon  (addressing  the  bystanders)  do  not  beliere 
it,  yon  can  go  to  esquire  Bassett's^and  see  it^  in 
a  suit  between  A.  B.  plaintiff  and  C.  D.  defeod- 
ant.**    Ibid. 

103.  In  an  action  of  slander,  where  the  voras 
are  alleged  to  have  been  spoken  charging 
perjury  m  reference  to  a  particular  traDsae- 
tion,  as  where  the  defendant  Is  charged  witk 
having  spoken  words  imputing  pejjury  to  the 
plaintiff,  in  giving  tiesfimony- as  a  witness  in  a 
certain  cause,  the  plaintiff  is  bound  tsf  prove  the 
words  as  laid,  end  is  not  at  liberty  to  give  evi- 
dence of  a  general  charge  of  perjury.  Jtdruk 
V.  J?rotim,'ll  Wend.  596. 

104.  In  slander,  where  the  plaintiff  is  charged 
with  false  swearing  on  Uie  trial  of  a  cause,  and 
the  words  are  not  per  se  actionable,  the  plaintiff 
is  bound  te  prove  that  the  testimony  ^ven  b; 
him  in  reference  to  which  the  charge  is  made, 
was  material  to'  the  point  in  issue,  in  the  caase 
in  which  he  was  sworn  as  a  witness.  Powtt 
V.  Price,  12  Wend.  500. 

105r  Where  there  is  no  dispute  as  to  th< 
facts  sworn  to,  the  question  whether  the  testi- 
m'ony  was  or  was  not  material  to  the  point  in 
issue,  is  a  question  of  law.    Ibid. 

106.  In  an  action  of  slander,  it  is  no  ^ose 
of  nonsuit  that  all  the  actionable  words  laid  in 
the  declaration  are  not  proved ;  it  is  enough 
that  some  be  proved.  Purple  v.  Scrien,  13 
Wend.  9. 

107.  It  is  not  comJ)etent  to  a  defendant,  in 
mitigation  of  damages  in  an  action  of  slander,  to 
give  evidence  of  facts- and  circumstances  whteh 
induced  him  to  suppose  the  charges  true  at  the 
time  they  were  made,  if  such  facts  and  ctTftm- 
stanees  tend  ta  prove  the  charges,  or  form  a 
link  in  the  chsin  of  evidence  to  estabU^  a  jus- 
tification ;  and  he  is  not  allowed  to  give  such 
evidence,  although  he  expressly  disavows  m  jus- 
tification, and  fully  sdmiU  the  falsity  of  the 
charge.    Ibid. 

108.  In  slander,  charginga  party  with  perjuiy 
in  testifying  as  a  witness  on  Ito  trial  of  scanse, 
the  plaintiff  is  boun^  to  show  that  t6e  evideDce 
charged  to  be  false  was  material  to  tke  nsse,  to 
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pfOTe  or  disprore  which  the  witness  was  called. 
JSoberU  t.  (Aamplith  14  Wend.  120. 

109.  In  an  action  of  slander,  no  evidence  can 
he  pven  of  any  loss  or  injury  sustained  by  the 
plaintiff,  unless  the  same  be  specially  stated  in 
the  declaration,  and  this,  whether,  the  special 
damage  be  the  gist  of  the  action,  or  whether  the 
words  be  actionable  per  se.  Shipman  v.  Bur^ 
rowi^  1  Hall,  399. 

110.  Where^  therefore,  under  the  allegation 
that,  in  conseauence  of  the  speaking  of  the 
slanderous  woras,  ^*  certain  insurance  companies 
in  the  city  of  New  York  refused  to  insure  any 
vessel  by  him  commanded,*'  the  plaintiff  was 
permitted  40  prove  that  the  New  York  Insurance 
Company  refused  to  make  such  insurance;  the 
evidence  was  held  to  have  been  improperly  ad- 
mitted.   JbidU 

HI.  In  this  action,  the  plaintiff  cannot  give 
evidence  of  the  fairness  of  his  general  charac- 
ter, until  it  is  attacked  b^  the  defendants ;;  and 
the  fact  that  a  justification  has  been  plea(i[pd 
makes  no  differenee  in  the  rule.    IbidL 

112.  Where  the  plaintiff,  therefore,  was  al- 
lowed to  give  evidence  of  his  general  good  cha- 
xacter,  afi^r  the  defendant  had  gone  through 
with  his  defence,  without  impeaching  such 
general  character ;  this  evidence,  was  mo  held 
to  have  been  improperly  admitted.    Ibid, 


SLAVES. 

1.  An  agreement  by  a  master  with  his  slave 
that  he  may  work  out  his  freedom,  by  working 
and  paying  dS80,  though  the  slave  leave  his  ser- 
vice, and  actually  come  and  pay  a  part  of  the 
money,  and  refuse  to  return  on  being  ordered 
back  by  hie  master  for  default  of  paying  the  re- 
sidue, does  not  amount  to  a  manumission.  Smith 
V.  Hoff,  I  Cow.  127. 

2.  Such  an  agreement  is  conditional,  and  does 
not  take  effect  till  the  whole  consideration  be 
paid.    Ibid, 

3.  II  seems^  that  such  an  a^ement,  though 
not  in  writing,  is  valid,  and  if  performed  will 
work  a  mhnumission.    Ibid. 

4.  The  purpose  of  a  written  manumission,  &c«, 
is  to  avoid  being  answerable  for  the  future  sup- 
port of  the  slave.    Ibid, 

5.  Evidence  that  a  negrro,  being  imprisoned 
in  New  York  as  a  slave,  claimed  nis  treedora, 
and  was  liberated  as  a  free  man  by  the  police 
of  the  city,  is  not  admissible  against  the  master. 
Ibid. 

6.  Whether  the  declarations  of  a  negro  are 
evidence  for  the  master  to  prove  the  negro  his 
slave,  in  an  action  to  recover  his  price  of  the 
purchaser  1     Qiuere,    It  seems,  they  are.    Ibid. 

7.  li  seems,  that  at  common  law  a  slave  could 
not  contract  matrimony ;  and  his  right  to  marry 
in  this  state  depends  upon  the  statute  of  Fel>- 
ruary  17,  1809.  (Sees.  32,  ch.  44,  sec.  2;  5  W. 
450,  2  R.  L.  20r.)  Hence  the  chiU  of  a  stave 
could  not  inherit  at  common  law.  Jaehson  v. 
Dewey,  5  Cow.  397. 

8.  At  common  law,  a  slave  was  not  capable 
of  taking  lands  either  by  desceqt  or  parchsbe. 
Ibid.  ■ 


9.  But  by  the  resolutions  and  laws  of  this 
state,  a  slave  mi^ht  take  lands  granted  to  him 
for  militaiY  services  during  the  revolutionary 
war.    Ibid. 

10.  The  children  of  such  a  slave,  though  born 
of  a  slave,  with  whom  he  had  contracted  mar- 
riage before  the  statute  of  February  17,  1809, 

isess.  32,  ch.  44,  sec.  2;  5  Wend.  450,  2  R. 
i.  SOljA  may  inherit.    Ibid, 

11..  That  act  was  retrospective,  and  legalized 
all  marriages  and  births  of  slaves  before  as 
well. as  after  its  passage.    Ibid. 

12.  That  a  negro  works  for  and  is  claimed  by 
one  as  a  slave.  Is  prima  facie  evidence  that  he 
is  a  slave.     TVongoU  v.  Byers,  5  Cow.  480. 

13«  An  agreement  by  the  owner  of  a  negro 
slave,  that  the  slave  shall  work  for  another 
during  his  life,  provided  that  if  the  vendee  sell 
him  within  two  years  he  shall  pay  the  vendor 
one-half  of  the  purchase  money,  is  a  sale  of  the 
slave,  and  though  his  term  of  slavery  would  be 
out  in  1827,  yet  it  passes  all  the  interests  of  the 
owner.    Ibid, 

14.  The  owner  of  a  slave  who  deserts  his 
master,  and  works'  for  another,  need  not  give  ncH 
tice  of  his  claim  to  entitle  himself  to  an  action 
for  the  slave's  services.    Ibid, 

15.  Evidence  of  advances  made  to  a  slave 
while  wrongfully  in  the  service  of  another, 
are  not,  however  necessary  they  were,  a  matter 
of  set-oSf  a^inst  the  owner  in  an  action  for  his 
slave's  services.    Ibid, 

16.  A  parol  agreement  with  a  slave  to  mana- 
mit  him  is  void.    Ibid, 

17.  D.  owned  a  slave,  which  he  agreed  to 
manumit  on  six  and  a  half  years'  faithful  service. 
He  then  sold  the  slave  to  B.,  who  manumitted 
the  slave  before  that  time  had  expired,  without 
obtaining  a  certificate  of  the  slave's  ability  to 
maintain  himself,  pursuant  to  the  statute,  (sees. 
40,  ch.  137,  sec.  7.*^  and  he  being  in  fact  unable 
to  maintain  hiinselt  at  the  time  of  manumission. 
The  slave  afterwards  became  chargeable  to  the 
town  of  Bethlehem,  whose  overseers  of  the  poor 
expended  money,  upon  an  order  of  maintenance, 
for  his  support ;  held,  that  B.  was  liable  to  the 
overseers  in  an  action  for  snch  money,  upon 
the>tatute.  (Sess.  40,  ch.  137,  sec  7.)  Warrtn 
V.  Brooks,  7  Cow.  318. 

18**  Held^  also,  that  no  notice  to  B.  to  main- 
tain the  pauper  was  necessary  previous  to  the 
expenditure.    Ibid, 

19.  Held,  also,  that  no  adjudication  of  two 
justices,  as  to  the  pauper's  place  of  settlement, 
was  necessary.  But  that  the  mannmitting  mas- 
ter is  liable,  upon  the  statute,  to  any  town  to 
which  the  slave*  may  become  a  charge.    lind, 

20.  Where  the  services  of  a  ne^^  (whose 
services  it  was  supposed  might  be  disposed  of^ 
were  sold  for  a  term  of  jS«e  years,  and  he  leA 
the  employment  of  his  master,  asserting  his 
freedom,  and  it  appeared  that  he  was  in  fact 
free  at  the  time  of  the  sale ;  t7  was  held,  in  an 
action  by  the  vendor  against  the  vef^iet  to  recover 
the  sum  agreed  to  be  paid  for  his  services,  that 
the  considemtion  of  the  promise  to  pay  was 
illegal,  and  in  analogy  to  tne  rule  of  law  appli- 
cable to  the  sale  of  chattels,  that  the  assertHin 
of  fVeedom  in  this  ease  was  equivalent  to  the 
legal  eviction  of  a' vebdee,  on  the  claim  of  the 
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SPECIFIC  PERFORMANCE. 

1.  A  Taluable  or  meritorioas  eoiMideratioD  is 
neoessmij  in  a  contract  to  warrant  a  decree  for 
its  specific  performance.  Woodcock  t  •  JBcmwif 
I  Cow.  711. 

9.  But  where  the  pvty  accepts  a  draft  as 
eecurirjr  for  the  consideration,  and  does  not  use 
dne  diligence  in  demanding  payment  and  giving 
notice  to  the  drawer,  ^cc,  he  cannot  resist  a 
specific  performance,  on  the  ground  that  it  has 
not  been  paid.    Ibid. 

3.  By  such  neglect  he  makes  the  draft  his 
own,  and  the  party  will  not  be  decreed  to  pay 
him  the  money,  as  a  condition  of  the  decree. 
Ibid. 

4.  When  one  agrees  to  convey  by  quit-claim, 
the  agreement  has  reference  to  the  title  as  it  is 
at  the  time  of  the  asreemeot,  not  to  one  subs^ 
^nently  acquired.    Ibid. 

5.  And  if  the  covenantor  have  no  title  at  the 
time,  there  is  nothing  upon  which  a  decree  for 
Jt  s|iecific  perfonnancecan  operate,  and  it  would 
l>e  ineouitable  to  decree  the  conveyance  of  a 
title  subsequently  acquired.    Jbid. 


true  owner.  Livingdtm  T.  Botn,  10  Wend. 
384. 

21.  Where  a  fugitive  slave,  on  being  brought 
before  the  recorder  of  New  York  on  a  haStoM 
coitMM,  sues  out  a  writ  of  ^mtfie  rqdegiando^ 
and  judgnnent  upon  that  writ  Is  given  for  the 
claimant ;  •/  wa»  kcH  that  the  recorder  did  not 
lose  jurisdiction  by  the  suing  out  of  the  hominc 
rqtkgianJkf  but  that  its  effect  was  only  to  sus- 
pend the  Brocee4iog8  upon  the  Aii6ea«-  corfua 
until  final  judgment  upon  such  writ,  which 
being  in  favour  of  the  claimant,  it  was  his  duty 
to  grant  a  certificate  authorizinff  the  removal  of 
the  fugitive.  Ex  parte  Floyd  v.  Recorder  cf 
New  York^  1 1  Wend.  180. 

99*  Where  a  slave  escapes  from  one  state 
into  another,  and  is  pursued  by  his  owner  and 
taken  before  a  magistrate,  and  ule  magistrate,  in 
pursuance  of  the  law  of  Congress,  examines  intQ 
the  matter,  and  grants  a  certificate  that  the  slave 
owes  service  or  labour  to  the  person  claiming 
him,  and  allows  the  claimant  to  remove  him  to 
tbe  state  from  which  he  fled,  the  claimant  can- 
not be  prevented  from  removing  him  "by  a  writ 
dt  homtne  repkgiondo  sued  out  under  the  au- 
thority of  a  state  law.  Jack  v.  Martin,  19  Wend. 
311. 

93.  To  entitle  the  owner  of  a  slave  to  the 
benefit  of  the  provisions  of  the  constitution  and 
law  of  the  United  States,  it  is  not  necessary 
that  he  should  be  a  citiaen  of  the  state  Arom 
which  the  slave  iled.    Ibid.* 

94.  The  Legislature  had  the  power  to  reauire 
persons  entitlM  to  the  services  of  children  born 
of  slaves  to  cause  a  record  to  be  made  of  the 
ages  of  such  children,  and  in  default  thereof  to 
reduce  the  term  of  servitude.  Griffin  v.  Potter^ 
14  Wend.  909. 

95.  A  strict  compliance  with  the  terms  of  the 
act  in  this  particular  must  be  shown,  or  the  tenn 
of  servitude  will  be  reduced.    Ibid.' 


6.  Where  land  is  bound  by  a  judgment  against 
a  previous  owner,  and  the  present  propriftor 
covenants  with  another  to  give  him  a  quit-claim 
deed  of  an  undivided  share  thereof  at  a  certain 
day,  and  the  day  passes,  and  the  eo?  nantor 
conveys  Xhe  land  away,  on  a  bill  filed  by  the 
covenantee  for  a  specific  execution,  a  Oooit  of 
Chancery  ought  not  to  decree  an  cquivaleDt  in 
damages  to  the  value  of  the  land,  withoDt  pro- 
viding that  the  covenantee  shall  first  pay  or  se- 
cure a  proportion  of  the  judgment,  eorreapoad- 
ing  to  the  proportion  which  the  share  he  cos- 
tracted  to  purehase  bears  to  the  whole  Uai 
bound  by  the  judgment.    Ibid. 

7.  In  such  a  case,  a  Court  of  Ckaaeery  may 
refer  it  to  a  master,  to  assess  the  damafo. 
Ibid. 

8.  And  need  not,  except  under  very  pecdiir 
circumstances,  award  an  issue  of  quaUumiem' 
mfictttut;    Ibid. 

9.  Where  a  party  has  put  it  out  of  hie  pov» 
te  perform  specifically,  yet  a  bill  filed  for  a 
specific  performance  will  be  retained,  an^  aa 
equivalent  in  damages  awarded,  to  be  aaaeaiel 
on  reference  to  a  master  cnr  to  a  jury,  upon  an 
issue  of  quantum  damtdficaiuc,  aoeoraing  to  ci^ 
cumstances.    fhid. 

10*.  The  chancellor's  duty  as  to  awarding 
issues  in  general,  discussed  by  counsel.  VH 

11.  Whether  a  Court  of  Chancery  ahall  d^ 
cree  the  special  performance  of  an  a^^reeneat 
or  not,  is  a  matter  rq^ting  in  its  disinetioo ;  kt 
this  is  a  sound  legal  discretion.  SeymnrJ* 
De/mMf,  3  Cow.  445. 

19.  The  party  claiming  performance  nut 
present  a  case  rair,  just,  and  reasonable;  tbe 
contract  to  be  performed  must  have  been  (Biiteiel 
into  upon  adequate  consideration ;  and  mnft  bi 
free  from  frauo,  misrepresentation,  or  surpriKi 
and  it  must  not  be  hard,  unconscionable,  or  un- 
equal.   Ibid. 

13;  Where  the  inadequacy  of  price,  in  aeoo- 
tract  to  sell  or  convey,  is  so  great  as  to  be  eoa- 
elusive  evidence  of^fraud,  as  where  it  woqI4 
shock  the  moral  sense  of  an  indifferent  man,  i 
Court  of  Chancery  should  not  carry  it  into  rf* 
feet    Ibid. 

14.  But  inadequacy  of  price  merely,  witboat 
being  such  as  to  prove  fraud  conciusivelyi  tbe 
contract  being  entered  into  deliberately*  sm  ^ 
in  all  its  parts,  is  not  an  objection  to  ita  bein; 
executed.    Ibid. 

15.  The  cases  upon  this  poiot  of  mere  inade- 
quacy cited,  and  the  substance  of  them  atated 
in  chrenological  order,  per  Saeage,  Chief  Jua* 
tice.    Ibid. 

16.  A  Court  of  Chancery  requires  stroniK 
reasons  for  settinff  aside  an  agreement,  or  de- 
livering it  up  to  be  'cancelled,  than  would  be 
sufficient  to  warrant  denying  a  specific  perfona- 
ance.  ^Ibid. 

17.  So  a  Court  of  Chancery  will,  in  many 
cases,  not  disturb  an  agreement exeCttbBdftboQgb 
it  might  have  deniea  a  specific  pertoosaee. 
Ibid. 

18.  It  will  order  an  affreement  to  bedeliT«ed 
up  to  be  cancelled  for  fraud,  clreumreBtimi,  <« 
misrepresentation.    Ibid. 

19.  Drunkenness.  Cases  ched  by  eoonaei 
upon  the  question,  how  far  this  shall  ojpen^  * 
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a  defence  against  a  bill  for  the  specifie  perform- 
ance of  a  contract.     Ibid, 

30.  On  a  bill  file^  by  the  vendor  to  compel 
a  specific  performance,  it  is  sufiicient  if  he  can 
make  a  good  title  at  the  time  of  the  decree,  un- 
less he  nas  been  quickened  by  the  vendee,  or 
time  be  of  the  essence  of  the  contract,  as  where 
it  relates  to  stocks  or  personal  chattels.    lbi<L 

21.  It  is  in  general  no  objection  that  the 
▼endor^s  remedy  is  good  at  law,  by  reason  of 
there  beinff  a  mortgrage  on  the  estate,  &c,,  so 
that  he  could  not  convey  a  good  title  at  the  day 
fixed  upon  by  the  contract.  Cases  to  this  point 
cited  in  their  chronological  order,  per  Savage^ 

Gh.J.    im. 

22.  It  is  the  peculiar  province  of  Courts  -of 
equity  to  interfere  where  the  remedy  is  defective 
at  law,  if  such  interference  be  not  against  con- 
science.   Ibid* 


STATE  AGENT. 

1.  The  comptroller  js  the  general  asent  of 
the  state  in  its  fiscal  department,  and  ne  has 
authority,  without  any  express  legislative  pro- 
vision, to  accept  additional  collateral  security 
from  the  4sbtors  of  the  state*  Jaekaan  v.  Bfwn^ 
5  Wend.  590. 


STATE  TREASURER. 

1.  The  officers  of  the  treasury  are  not  bound 
to  raceive  from  the  oceuf^ant  the  purchase  mo- 
ney of  land  sold  for  qait  rents,  and  fifty  per 
cent,  advance,  for  the  purchaser,  after  a  convey- 
ance to  the  latter,  until  notice  has  been  given 
by  him  to  the  occupant  to  pay  the  same.  The 
TcopU  V.  Coniftroikr  €f  New  iW,  1  Wend.  301. 


STATUTEa 

I.  CondrutHon  tf  9ialuie$. 
II.  Privaie  oed. 
III.  CofuUruciion  of  differeni  Mtaiutea^  loeatf  tern" 
porary^  pnvaU^  4re. 

I.  Q>m$irueiion  (f  itatutes, 

1.  A  penal  statute  should  be  strictly  con- 
strued.   Sprague  Y.Btrdaally  2  Cow.  419. 

2.  So,,  of  a  statute  in  favour  of  corporations 
or  particular  persons,  and  in  derogation  of  com- 
mon nghu    Ibid* 

3.  They  should  not  be  extended  beyond  their 
express  words,  or  their  clear  import.    Ibid* 

4.  Where  the  computation  m  time  in  a  sta- 
tute IS  to  be  from  an  act  done,  the  first  day 
should  be  excluded.  Ex  parte  Dean^  2  Cow. 
605.  Leeler  v.  Garland,  2  Cow.  606,  note  (a). 
S.  P.  discussed.  Presbrey  v.  WilUama^  Ufid. 
S.  P.  discussed. 

5.  IL  g.,  under  the  statute  (sess.  41«  cK.  94, 
B«  17.}  prescribing  the  time  .within  which  an 
appeal   should  1^  brought  from  a  Justiee^s 
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Court    Ibid,    8im»  v.  Hampion,  2  Cow.  612, 
note  (a).  8.  P.    Browne  v.  Browne^  ibid,  8.  P. 

6.  Where  compdtation  of  time  in  a  statute 
is  to  be  from  an  act  done,  the  first  day,  or  day 
of  the  act,  should  be  excluded.  Ex  parte  Dean^ 
3  Cow.  605.  S.  P.  Homan  v.  LieweU,  6  Cow. 
659. 

7.  In  construing  a  s^tute«  wherever  the  in* 
tention  of  the  Legislature  can  be  discoveredt  it 
should  be  followed  with  reason  and  discretion, 
though  such  construction  seem  contrary  to  the 
letter  of  the  statute.  Jackson  t.  Qdlina^  3  Cow. 
69. 

8.  //  Metme^  that  a  statute  incorporating  a 
bank  is,  in  its  nature,  a  public  statute.  Bank 
of  Utita  v.  Smedee,  3  Cow.  662. 

9.  Tbe  Court  will  take  judicial  notice  of 
public  statutes.  The  Peopk  v.  Herkimer^  4 
Cow.  34&. 

10.  If  a  statute  give  a  remedy  in  the  affirma- 
tive (without  a  negative  expressed  or  implied) 
for  a  matter  which  was  actionable  at  the  com- 
mon law,  the  party  may  still  sue  at  the  com- 
mon law  as  well  as  upon  the  statute ;  for  this 
does  not  take  away  the  eominon  law  remedy. 
Crittenden  t,  Wilton,  5  Cov.  165. 

11.  The  words  shall  or  may,  when  used  in  a 
statute,  are  hnTOrative  only  when  the  public 
interest  and  rights  are  eeaeermed ;  but  where  a 
statute  declares  that  an  individttal  or  individuals 
shall  or  may  do  certain  aciSi  or  have  a- certain 
remedy,  which  is  imended  for  his  or  their  own 
benefit,  he  or  they  l>sve  a  discretion  to  do  the 
act,  or  pursue  the  remedy,  or  not.  Maleom  v. 
Roger*,  5  Cow.  168. 

12*  A  penal  statule  is  uol  to  be  extended  by 
an  equita%>le  construction.  Jfyere  v.  Foder,  6 
Cow.  667. . 

13.  Where  a.  statute  declares  that  an  act 
shall  be  done  within  a  certain  number  of  days, 
Sunday  iftust  be  reckoned  as  one,  though  it 
happen  to  be  the  last.  Ex  parte  Bodge,  7  Cow. 
147. 

14.  IT.  g.,  in  the  time  given  for  appealing  by 
statute,  (seiis.  47,  ck.  238,  s.  36.)  the  fifty- dol- 
lar act.    Ibid* 

15.  Two  statutes  shall  stand  together,  and 
both  have  effect,  if  possible ;  for  the  law  does 
not  favour  repeals  bV  implication,  and  all  acts 
in  pari  materta  should  be  taken  together,  as  if 
they  were  one  law.  3rO»rtee  v.  Urphan  jMy* 
Inm,  9  Cow.  437. 

16.  A  rep^ing  statute,  being  itself  repealed, 
revives  the  first  statute  recognised.    Whetkr  ▼. 

.  Roberte,  7  Cow.  536.    S.  P.  Fineh  y.  ATBtnoeU, 
7  Cow.  537. 

17.  In  comptttingfr  time  given  by  a  statute, 
(as  for  advertising  six  months,)  both  the  first 
and  last  days  are  never  reckoned  inclusive. 
Jaekaon  v.  Fan  Falkenbur^h,  8  Cow.  260. 

18«  In  a  statute  speakmg  of  months,  wbsrs 
there  is  nothing  from  which  it  can  be  inferred 
that  calendar  and  not  lunar  time  was  intended, 
the  mondis  will  be  considered  lunar.  Portom 
V.  CkamherUn,  4  Wend.  512. ' 

19.  Neither  a  commissioner  in  vacation,  nor 
the  Court  during  a  term,  can  enlarge  the  time 
witliia  which  an  act  is  to  be  done,  when  such 
time  is  regulated  by  statute.  Jaekeon  v.  FRw- 
^m,  5  Wend,  136. 


STATUTES. 


S{0.  A  Btatnte,  ftpecifyinorft  dme  within  which 
a  pvblic  officer  is  to  perform  an  official  act  r^ 
garding  the  rights  and  duties  of  others,  is  cb- 
redory  merelyt  unless  the  nature  of  the  act  to 
he  perfonned,  or  the  phraseology  of  the  statute 
is  such,  that  the  designation  of  time  must  be 
considered  as  a  limitation  of  the  power  of  the 
officer;  and  it  toot  aeetfrdinatly  kdd^  that  a 
brigade  order  consti toting  a  Court  Martial  is- 
•ned  in  July,  when,  by  the  law  under  which  the 
proceeding  was  held,  it  was  made  the  duty  of 
the  commandant  of  the  brigade  to  issue  such 
order  on  or  before  the  first  day  of  Jufit  in  ererr 
year,  was  vaUd,    The  Ptopk  ▼.  .^//en,  6  Wend. 

SI.  Where  a  forfeiture  of  goods  and  chattels 
is  imposed,  for  th&  Tiolation  of  an  act  of  the 
Legislature,  and  a  right  to  sue  for  such  Tiola- 
tion is  gi^en  by  statute,  the  right  to  the  pro- 
perty does  not  ip$o  faeto^  by  the  prohibited  act 
oeing  done,  vest  in  the  party  to  whom  the  pro- 
perty is  gfiren,  but  a  proceeding  in  a  Oourt  of 
law  most  be  shown,  adjudging  the  forfeiture, 
and  declaring  the  party  entitled  to  the  property* 
Fire  Ikpartmeni  if  New  York  y.  K^  10  Wend. 
866. 

II.  PtioateacU. 

9^.  Where  the  rents  and  profits  of  an  estate 
ne  gpyen  to  a  father  during  his  life,  and  the 
vsmamder  in  fee  to  his  chlTdrea,  and  it  be  ne- 
eessary  for  the  sop|H>rt  and  taiaintenance  of  the 
taaant  for  life,  aod  his  family,  and  the  education 
of  his  children,  that  the  estate  should  be  sold, 
a  prirate  -act  of  the  Legislature,  aothorixing  the 
■ale  of  the  property  for  the.aboTe  purposes,  and 
for  the  payment  of  debts  incurred  ny  the  tenant 
for  life,  in  the  necessary  support  of  himself  and 
lamiljT,  and  in  the  education  of  his  children,  is 
eonstitotioBsl,  although  its  operation  is  limited 
to  particular  property,  and  bears  upon  a  .few 
indmduals  only,  and  does  not  extend  to  every 
other  ease  of  a  like  ohaiacter.  Clarke  x.  Van 
Surlay,  15  Wend*  486. 

55.  If  the  sales  of  property  aotfaorixed  by 
such  act  require  the  assent  of  the  chancellor, 
and  orders  are  made  by  the  Court  of  Chancery 
to  cany  the  act  info  eflfect,  such  orders  cannot 
be  called  in  question  by  the  children,  or  those 
in  remainder,  in  an  action  of  ejectment  against 
a  bona  fide  porchaaer  at  such  sales,  on  the 
ground  of  excess  ol  authority  on  the  part  of 
the  Court  of  Chancery ;  the  oilers  of  that  Court 
not  being  void,  the  remedy,  if  any,  is  in  a  Court 
of  equity  or  in  a  Court  of  reyiew.    UnL 

m.  Omtirudum  ef  differerU  tMsiet,  heal^  iem^ 
porary^  private^  4re* 

34.  To  entitle  to  treble  damages  under  the 
act,  (sess.  36,  ch.  66,  s.  S9.)  the  declaration 
most  refer  to  the  act.  Brown  y.  Bristol,  1  Cow. 
176. 

56.  The  sheriff's  omission  to  file  the  certifi" 
cate  of  sale  according  to  the  statute,  (sess.  43, 
ch.  184,  s.  1.)  will  not  prejudice  the  purchaser. 
Jiaekaon  y.  Youngs  5  Cow.  868. 

86.  This  act  is  not  a  condition 'precedent; 
but  the  statoCe  is  merely  directory.    Jbid. 

87.  Where  judgment  is  obtained  against 
heirs  or  devisees,  part  of  whom  ar^  infants  and 


part  adults,  execution  may  go  against  the  latter 
immediately,  the  statute  (1  R.l*.  318.)  apply* 
iog  to  the  infant  defendants  only.  Skookt  t. 
PMlHpe^  5  Cow.  44a 

>  88.  The  plaintiff,  by  mistake,  proceeded 
against  heirs  and  devisees,  as  joint  debtors, 
within  1  R.  L.  631,  s.  13«  the  process  being 
served  on  some  of  the  defendants,  against  whom 
the  plaintiff  declared.  The  defendants^  sened 
with  process  demurred ;  upon  which  the  parties 
agreed  that  judgment  should  be  entered  against 
the  plaintiff  on  demurrer,  with  leave  to  amead 
on  payment  of  costs,  as  if  the  cause  had  beea 
argued  and  decided  fbr  the  defendants  on  tin 
demurrer ;  held^.  that  the  plaintiff  might  tliea 
bring  in  the  oilier  defendants  on  stmti/  mm  f/r^ 
e£M,  and  declare  and  proceed  against  the  whole. 
Thomaa  v.  Van  Aeaa,  6  Cow.  588. 

89.  The  statute  giving  a  bill  of  eieeptioM 
does  not  extend  to  criminal  cases ;  and  heaee 
the  evidence  given  in  an  inferior  criminal  Coort 
cannot  be  reviewed  by  writ  of  error  or  eer/urait. 
TkePeople  v.  VeriM/yea^  7  Cow.  108. 

30.  But  where  a  criminal  cause  goes  down  to 
the  circuit,  the  proceedings  at  the  trial  may  be 
reviewed,  on  motion,  the  same  as  io  a  chril 
cause ;  and  the  evidence  be  brought  .up  on  the 
case.    Ibid* 

31.  It  is  regular  under  the -statute  of  1S84, 
(sess.  47,  ch.  838.)  for  a  debtor  to  diride  ai 
entire  demand  of  more  than  twenty-five  dollais 
into  smaller  sums,  confesa  sevml  jodgmenti 
for  those  sums,  each  amounting  to  twenty-fin 
dollars,  or  less, 'without  the  specification  or 
afiSdavit  required  by  the  fourteenth  section  of 
that  act.    VoraeU  v.  Cboft,  7  Cow.  310. 

33.  In  dravrinff  a  jury  nnder  the  statnte,  (I 
R.  L.  331,  s.  30.)  if  any  juior  does  not  appear 
when  drawn,  and  bis  name  ^led,  be  maj  be 
refused  «  place  in  ihe  box,  though  he  afttr^ 
wards  appear  and  answer  before  a  full  jury  is 
drawiu     The  People  y.  Venmlymt  7  Cow.  m 

33.  Or,  aemble^  he  may  be  reoeived,  io  the  dis- 
cretion of  the  Court    ibid* 

34.  The  plda  that  the  parol  demur  is  taken 
away  by  statute^  and  snay  be  treated  as  a  nal- 
lity.    Suirp  y.  Sharps  1  Wend.  14. 

35.  The  provisions  of  the  revised  sututes 
relative  to  writs  of  right  do  not  aflsct  suiis 
ooromenced  previous  to  the  let  of  Januarfi 
1830.  Such  suits  may  be  coiidncted  conforoi- 
ably  ta  the  practice  aa  it  existed  previons  to 
that  day.    Braddrut  v.  Clarke^  4  Wend.  SH- 

36.  The  act  prohibiting  the  canyiogenof 
banking  business  by  individuals  ana  eoip<v»- 
tions,  unless  special  It  authorized  by  lawt  does 
not  preiclude  individuals  or  -  corporatioDa,  if 
othenHae  authorised,  from  lending  their  fan^* 
«pon  promissory  notes  .by  way  of  diseonot  or 
otherwise.  The  People  v.  Brtweter,  4  Wend. 
498. 

'  37.  The  only  effect  -of  the  revised  statutes 
upon  offences  committed  previously  to  those 
statutes  ^ing  into  operation  is,  that  the  pro- 
ceediiigs  in  prosecutions  for  such  offences  mo^ 
be  comlocted  according  to  the  provisioos^ 
those  statutes.  The  People  v.  Pke^  5  Wsm. 
10.  •  »  , 

38.  The  provision  in  the  revised  iMi^^ 
tborinngthe  amendmeftt  of  any  ^eidiffir^'^ 


STOCK. 


fan  form  or  substanee,  for  tlie  fortherance  of  Ja»- 
tiooy  does  not  change  the  law  of  amendment 
existing  at  the  time  those  statutes  went  into 
foiee.     Trinder  t.  Durante  5  Wend.  73. 

.39.  The  )>roYisions  of  the  revised  statutes, 
sabetitatinjir  the  action  of  ejectment  to  recover 
dower  in  lieu  of  the  writ  of  dower,  affp^t  only 
the  forms  or  mode  of  proceeding  in  prosecuting 
the  suit,  and  do  not  alter  or  modify  the  right  or 
^iterest  of  the  widow  in  the  land ;  she  has  a 
mere  right  of  action,  and  is  not  a  tenant  in  com- 
mon, and  consequently  is  not  bound  to  prove  an 
actual  oosteCf  or  other  act  amounting  to  a  denial 
of  her  riffht.     Yaie»  v.  Padthek^  10  Wend.  538. 

40.  'Ae  statute  auihoriaing  summary  pro- 
eeedings  against  tenants  who  hold  over,,  applies 
only  where  the  eomeniionai  relation  of  landlord 
andtenani  exists,  and  not  where  sueh  relation 
is  created  by  act  of  law.  EverUon  v.  SkUionj  5 
Wend.  381. 

41.  A  judjgne  who  issues  a  warrant' under  this 
statute  to  dispossess  a  perBon,  without  having 
obtained  jurisdiction  of  the  matter,  is  a  tres- 
pasaar,  ^nd  an  action  lies  against  him  by  the 
person  dispossessed,  although  such  person  came 
illegally  into  possession.    Ibid* 

43.  An  officer  to  whom  Uie  esucution  of  this 
law  is  intrusted,  sued  for  acts  done  by  him,  is 
bound  to  show  affirmatively  the  fiicts  ^ving 
him  jurisdiction.  His  minutes  will  not  be  re- 
ceived as  evidence  in  justification.    Ibid. 

43.  A  mistake  in  the  plaeita  of  a  record  of 
the  Common  Pleas  as  to  the  place  where  the 
Court  was  held  at  the  ttmie  the  tapiiu  was  re- 
tuhiable,  is  cured  by  the  statute  of  Jeofaiis.  Law 
▼.  MarrilU^  6  Wend.  368. 

44.  Where  an  inchoate  rt^  accrued  under 
the  statutes  as  they  existed  nrsvions  to  the  late 
revision,  and  by  the  reviseo  statutes  the  pro- 
ceedtnss  to  paftU  He  right  are  regulated  and 
prescribed,  such  regulations  and  requirements 
must  be  pursued,  or  the  party  is  remediless. 
^Ae  People  v.  Idvingthn,  6  Wend.  536. 

45.  A  citizen  could  not  inherit  real  eotate 
through  an  aUen^  before  the  adO)ption  of  the 
statutes  11  and  13  Wm.  III.  ch.  6,  into  our 
law  of  descent,  (1  Jan.  1830.)  So  Ae/tf,  where 
the  children  of  a  naturalised  citizen  claimed 
thai  their  father  was  the  heir  of  a  naturalised 
citiaen,  they  being  obliged  to  trace  their  descent 
through  their  grandmother,  who  was  an  o/ien. 
Jaekaon  ▼•  Green^  7  Wend.  333. 

46.  An  administrator's  deed  executed  subset 
qaeot  to  the  act  of  1813,  which  requires  sales 
to  be  at  public  vendue  and  on  notice,  if  exe- 
euted  by  virtue  of  an  order  granted  under  the 
act  of  1801,  is  valid, ' although  the*  premises 
eooveyed  were  sold  st  private  sale,  and  with- 
out public  notice.  Jaekeon  v.  /rtocn,  10  Wend. 
441. 

47.  An  order  giving  authority  to  lease  real 
estats  is  not  a  revocation  of  a  previous  order 
conferring  power  to  sell;  suoh  powers  may  well 
exist  together.    Ihid. 

48.  The  statute  reaniHng  a  written  acknow- 
ledgment of  a  right  or  action  to  rebut  the  pre- 
emption of  payment,  arising  after  the  lapse  of 
twenty  years  upon  a  sesled  instrument  for  the 
payiaeat  of  money,  is  prospective.  Von  Benaae-' 
her  V.  Utingdon^  13  Wend.  490. 


49.  In  eases  not  affected  by  that  statute,  the 
admission  of  the  contract  under  seal,  and  the 
declaration  of  an  intention  to  apply  for  an 
abatement  of  interest,  is  sufficient  to  rebut  the 
presumption  of  payment,  although  accompanied 
oy  express! ans  showing  an  unwillingness  to 
pay.    Ibid. 

50.  The  statute  requiring  actions  sgainst 
public  officers,  for  acts  done  virtuU  officii^  to  be 
brought  in  the  county  where  the  fact  complained 
of  happened^  does  not  apply  to  a  case  where 
the  oraipary  action  for  money  bad  and  received 
can  be  sustained..  BUiot  v.  Chmk'e  JidminU^ 
inUore^  13  Wend.  35. 

51.  Under  the  act  of  1834,  which  declares 
that  the  pleadings  before  justices  shall  be  libe« 
rally  construed,  it  is  sufficient  if  they  answer 
the  substantial  purposes  of  pleading,  and  ap« 
prize  the  opposite  party  of  the  real  grounds  of 
action  or  defence.  Fitek  v.  iff/Zer,  13  Wend.  66. 

63.  Where  a  statute  creating  an  olfeOce  im- 
poses a  epeeifie  penalty ^  and  also  declares  that 
the  offence  shall  be  a  misdemeanour  punishable 
by  fine  end  imprisonment,  the  offender  is  sub- 
ject to  an  indictment,  in  like  manner  as  he 
would  have  been,  had  the  offence  been  a  misde- 
meanour at  common  law ;  and  this,  though  the 
penalty  shall-  have. been  previously  recovered 
from  him.    The  People  v.  Stevene,  13  Wend.  341. 

53.  Before  the  act  of  15th  April,  1817,  an 
executor  was  not  entitled  to  any  compensation 
for  his  services.  That  act  authorizes  this  Court 
to  make  an  allowance  to  executors  for  their  ser- 
vices, according  to  a  fixed  rate,  and  to  fix  that 
nUe ;  but  does  not  anthorize  the  Court  to^raake 
special  allowances,  without  regard  to  a  fixed 
rule  or  rate.  i/PWhorter  v.fiemon^  1  Hopk.  38. 

54.  A  foreign  corporation  ma^  be  proceeded 
against  in  Chanoerv  by  advertising  under  the 
statute,  as  in  ease  or  an  absent  defenoant.  Oanf 
ningham  r.Pell^  5  Paige,  607. 


STOCK. 

t.  A  transfer  by  a  stockholder  of  his  stock  in 
an  incorporated  or  joint  stock  companv  passes 
his  interest  to  the  purchaser,  although  the  trans- 
fer be  not  made  in  conformity  to  the  rules  and 
by-laws  of  the  company.  Oubert  v.  MandkeaUr 
hon  Jubnufaetviring  Company^  1 1  Wend.  637. 

3.  After  such  transfer,  the  former  owner  is  a 
competent  witness  for  the  defendants  in  an 
action  against  the  company,  without  showing 
that  the -transfer  was  made  m  conformity  to  the 
by-laws.    IMd, 

3.  In  Older  to  charge  a  defendant,  in  an  action 
for  money  paid  for  the  purchase  of  stock  on  his 
account  and  by  his  order,  the  plaintiff  must 
clearly  ahow  the  authority  under  which  he 
acted,  and  prove  that  he  was  instructed  by  the 
defendant  to  make  the  purchase.  And  where 
the  proof  was  so  defective,  at  the  trial,  that  the 
jury  would  have  been  compelled  to  infer  such 
authority  from  conversations  and  admissions  of 
the  defeodant,  which  were  neither  explicit  nor 
satisfiictory,  the  plaintifis  weie  nonsmted,  snd 
the  Court  refused  to  set  the  nonsuit  sside. 
Ward  uVan  Ihiur^  3  Hall,  163. 
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4.  At  the  time  of  the  pnrehaM  of  the  ttoek 
by  the  plaintiffs,  the  persone  with  whom  ther 
eontraeted  for  its  deliTery  had  no  stock  stand- 
ing in  their  names  on  the  books  of  the  corpora* 
tion  by  which  it  was  issued,  and  there  was  no 
eridenoe  that  they  in  fact  were  the  owners  of 
the  stock  which  they  professed  to  sell.  // 
Mtm»j  that  the  transaction  was  Toid  oader  the 
act  relatire  ta  stockjobbing,  and  that  the  plain- 
tiff*s  acdon  eonld  not  be  sustained.    lUdL 

6.  The  defendant  signed  a  subscription  for  a 
oertain  number  of  shares  in  the  stock  of  the 
Morris  Ganal  and  Banking  Company  {  which 
subscription  was  upon  condition,  ttiat  3000 
riiares  of  the  stock,  theft  held  by  tlie  company 
itself,  should  be  subscribed  for  within  mne^ 
dars  from  its  date ;  and  this  fact  was  to  be  eer- 
tiiied  by  at  least  two  of  the  directors,  and  by  the 
cashier  of  said  company.  The  president,  cash- 
ier, and  two  of  the  directors  signed  the  requisito 
eertificato,  and  the  defendant  paid  the  first 
instalment  on  his  stock.  Refbsmg  to  pay  the 
sulMeqnent  instalments,  an  action  was  ^brought 
a^inst  him  upon  his  subscription ;  and  at  the 
trial  he  offered  to  show  that  the  3000  shares  of 
stock  mentioned  in  the  agreement  had  never 
been  subscril>ed  as  stated  in  the  eertificato,  and 
that  the  persons  who  signed  it,  did  so  firBud»* 
lently,  knowing  it  to  be  untrue.'  7&e  MuhrU 
Canal  Omipanv  y.  MUian^  9  Hall,  839. 

6.  This  eridence  was  rejected  by  the  presid- 
ing judge,  and  the  Court  granted  a  new  trial, 
upon  the  ground  that  the  testimony  thts  offered 
was  admissible,  the  eertificato  itself,  if  fUse 
and  freodulent^  being  a  mere  nullity.    Ibid, 

7.  A  subscriber  to  tlie  stock  qf%n  incorpo- 
rated  company  has,  by  the  aet  of  subscribing, 
such  an  interest  in  the  stock  of  the  company 
as  will  funrish  a  sufllcient  consideration  to  sup- 

Cort  a  promise  on  his  part  to  pay  the  amount  of 
is  subscription.  And  the  remedy  of  the  com- 
pany for  the  nonpayment  of  the  instalmento, 
uuly  called  for,  according  to  the  terms  of  the 
subscription,  is  not  confined  to  a  fotftiiure  of 
the  shares;  but  they  may  maintain  an  action 
of  oMumoR/  upon  the  promise  contained  in  the 
subscription  for.  the  amount  of  the  instalmento. 
Harlaem  Omal  Company  y.  SeixoM^  S  Hall,  504. 

8.  The  suitseriber  who  pays  the  amount  of 
his  subscription  can  compel'  the  company  to 
furnish  him  a  proper  certificate  of  his  stock ;  and 
where,  by  the  terms  of  subscription,  the -first  in- 
stelment  was  not  to  become  payable  until  a 
eertoin  amount  of  stock  was  subscribed  for,  a 
call  for  the  first  instalment  was  deemed  tanta- 
mount to  a  notice  to  the  snbscriber  that  tlie 
requisite  amount  had  been  taken  up.     Ibidm 


occupant  of  a  lot  haring  a  dwelliag  boate  or 
other  building  upon  it,  haye  not  the  right  to  tf 
gaid  such  lot  as  vacant  and  ummpnmi^  W 
must  deduct  from  the  whole  amount  of  benefit 
such  damages,  if  any,  as  will  be  done  to  the 
building,  or  such  expense  as  will  neeesmiilj  be 
incurred  by  the  owner,  in  consequence  of  the 
contemplated  alteration  of  the  stieet*  Caum 
Bank  rfj&any  y.  Mayor^  &t.  of  Many  ^  9  Weed. 
S44. 

9.  If^  in  the  opinicm  of  the  jury,  Ae  dannftt 
or  recompense  to  which  the  owners  of  gromd 
reqnired  for  an  improyement  under  this  set  are 
entitled,  exceeds  tiie  benefit  which  will  aeenie 
to  the  owners  or  occupMits  of  suck  boasee  ifl4 
lots  of  ffround  as  in  their  judginent  ought  to  he 
assessed,  the  Jury  must  so  certify,  and  all  fiu- 
ther  prooeedUigs  will  be  suspended.    lUd» 

3.  In  making  their  inquisition,  the  jaiy  eoK 
not  regard  cofenante  or  ^agreements  ezietiRg 
between  landlonis  and  tMants,  or  the  use  to 
which  a  lot  or  the  building  thereon  is  appro* 
printed  ;  all  they  haye  to  do  in  this  respect  ia  to 
set  forth  the  naines  of  the  owners,  lessees,  and 
occupants,  and  whether  the  whole  or  oal^  part 
of  a  lot  subject  to  a  lease  or  agieeinent  ti  le* 
quired,  Ice.    Ibid. 

4.  As  the  persons  making  the  imyniiitko 
partake  more  of  the  character  of  commiaaioDen 
than  of  a  comtHon  l^rw  jury,  their  affidariti 
showioff  the  ^unds  of  their  inquisitioii  will 
be  received  to  impeach  or  inyalidato  it ;  the  rale 
of  law  that  the  affidaviu  of  Jurors  will  not  be 
receiyed  to  impeach'  their  verdict,  being  hila 
inapplicable  to  proceedings  of  this  kind.    IhU, 

6.  If  the)r  reftise  to  make  affidavits,  ^loof  oC 
their  adtoissions  or  confossieos  will  be  feoeived, 
which  will  be  eonsideied  conclusive,  Qsleaa 
contradicted.    Ibid, 

6.  The  iurr  may  view  the  premises,  bat  soch 
view  should  be  under  the  cimrge  of  Uie  abeiiff, 
as  one  of  the  officers.    Ihid, 

7.  The  Mayor^s  Court  may  issue  leipgwot  ta 
compel  the  attondanoe  of  witnesses  ht&x%  the 
Court  and  jury,  and  parties  interested  are  ea- 
titled  to  be  heerd  previous  to  the  jury  retiring 
to  deliberate ;  but  on  the  motion  rar  confirma- 
tion, oral  testimony,  impeaching  the  justice  or 
contesting  the  eonnpctness  of  m  iaquiaitien,  ia 
inadmissible.    Ibid* 

8.  The  eoeto  and  exp^neen  of  the  pioeeed- 
ings  must  be  paid  Ky  the  corporation,  and  canaot 
be  included  m  the  apportionrnent  and  aasMa- 
ment  upon  the  owners  of  lota  benefited.    iM 

•  9.  In  street  cases,  neither  aecvf  toreri  removing 
proceeditiffs,  nor  a  mamlsigMia,  nor  rule  to  ahov 
cause  willbe  granted,  unless  notice  of  the  appli- 
cation has  been  given  to  the  parties  to  be  afieeted 
by  the  proceedings.  AUnmy  Water  Warht  One- 
pany  v.  Albany  MoyorU  CowrU  19  Wend.  999. 
&t  Alsak?  Cnr. 


STREETS. 

1.  In  proceedings  under  the  set  relatfve  to 
stieeto  in  the  city  of  Albany,  in-  the  apportion 
ment  and  assessment  of  damaees  awvded  to 
owners  of  ground  oequlted  for  Sie  widening  of 
m  street,  among  the  owners  and  occupante  of 
hoosee  and  Iota  of  ground  benefited,  the  jury. 


SUNDAY. 

1.  One  is  not  boend  to  perform  a  eontraet  oa 
Sunday.     DaUuneter  y«  Afi/far,  1  Cow.  7i. 
9.  Whether  a  eontiect  made  en  Sunday  ii 


-  the  amount  to  be  paid  by  the  owner  or  void  1    QiMere.    /M.  note  (a). 
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9.  An  award  made  and  pablbhed  on  Sunday 
ia  Toid.    Siarjf  t.  ElHot,  8  Cow.  97. 

4.  No  judicial  act  can  be  done  on  Sunday  at 
the  common  law.  Other  acta  are  lawful  on 
that  dajf  unleaa  prdiibited  by  atatnte.    Ibid, 

6.  An  award  ia  a  judicial  act.    Ibid, 

6.  The  prohibition  in  our  atatute  relative  to 
the  obaerran^e  of  Sunday,  againat  expoaing  to 
aale  on  that  day  any  gooda,  chattela,  &c.,  ex- 
tenda  only  to  the  public  expomtrt  of  oommoditiea 
to  aale  in  the  atreeta  or  atorea,  ahopa,  ware- 
houaes,  or  market  placea,  and  haa  no  reference 
to  mere  private  eantraeis^  made  without  violating 
or  tending  to  produce  a  yiolation  of  the  public 
order  andaolemnity  of  the  day,  and  tranatera  of 
peraonal  property  made  under  auch  private  con- 
tracta  are  valid.  Boynton  v.  Page^  13  Wend. 
485. 

7.  In  an  action  for  deceit  in  the  aale  of  a  horae 
where  the  sale  took  place  in  the  atate  of  Con- 
necticut on  a  Sunday,  ii  wa$  kMj  that  aa  by 
the  law  of  Connecticut  all  aeeolar  bnaineaa  on 
Snnday  ia  prohibited,  the  action  could  not  be 
auatalned  either  aa  founded  on  the  deceit  or 
upon  the  contract  of  aale.  JYorthrup  v.  JFhot^ 
14  Wend.  248. 


SUPERVISORS. 

I.  A  aupdrviaor  of  a  town,  in  diacharving  hia 
duties  aa  auch,  acta  not  in  hia  natural,  but  in 
his  official  capacity;  and  ia  pro  tarUo  a  corpo- 
ration.   Janten  v.  (htrander^  1  Cow.  670. 

9.  He  haa  the  capacity  of  auinff  and  being 
aned  ao  far  aa  his  truat  ia  concerned.    Ibid, 

3.  The  right  to  aue  ia  incident  to  hia  office, 
and  pasaea  to  hia  aucceaaor.    Ibid. 

4.  Within  thia  rule,-  the  anooesaor  of  a  an- 
perviaor,  who  haa  taken  a  collector'a  bond  under 
the  atatnte,  (9  R.  L.  196.)  may  aue  upon  it  in 
hia  own  aame.    Ibid, 

5.  If  in  a  auit  broufffat  by  or  a^nat  a  su|>er- 
viaor,  aa  auch,  he  faila  in  hia  action,  execution 
goea  agaitiat  him  peraonally,  and  hia  remedy  ia 
against  the  town.    Ibid, 

6.  Remediea  by  and  againat  corporationa  iub 
modo  conaidered.  Ibid, 

7,-  U  Menu,  that  their  righta  and  liabilities  pass 
to  the  successor,  whether  they  arise  from  torta 
or  contracts,  and  whether  the  latter  be  aimple  or 
by-  apecialty.    Ibid. 

6.  Distinction  between  one  who  has  a  corpo- 
rate capacity  for  hia  own  benefitf  and  when  he 
acts  in  tniat  for  othera.    Ibid, 

9.  //  uenu^  that  a  penalty  incurred  under  the 
twelfUi  aection  of  the  act  relative  to  the  dutiea 
and  privilegea  of  towna^  (1  R.  L.  191.)  while 
one  ia  aupervisor,  but  not  sued  for  by  him,  may 
be  collected  in  the  namo  of  his  successor.  Ibid, 

10.  The  power  granted  to  supervisors  of  a 
county  to  examine,  settle,  and  allow  all  accounts 
ehar^feable  against  a  conntyi  involves  the  right 
to  reject,  if  sufficient  reasons  in  the  opinion  of 
the  supervisors  are  not  preaented  for  tne  allow 
anca.  Tkt  Peop/b  v.  8upervi$or»  of  Duiehet$^  9 
Wend.  508. 

II.  The  snpervisors  hava  a  diacretlon,.  and 
may  allow  only  auch  itema  of  expenaea  incorrod 


by  boarda  of  health  in  execution  of  the  act  of 
1839,  for  the  preaervation  of  the  public  health, 
aa  they  think  proper,  except  as  to  the  compensa- 
tion of  the  health  officer  of  a  place,  in  relation 
to  which  they  have  no  discretion,  but  must  allow 
such  compensation  as  haa  been  fixed  by  the 
board  of  health  under  whoae  direction  he  acta. 
Jbid. 

19.  In  the  appointment  of  auperintendents  of 
the  poor,  if  no  nomination  is  made  by  a  majority 
of  the  board  of  supervisors  afVer  an  ineffectual 
attempt  for  that  purpose,  and  a  nomination  is 
made  by  the  judges,  the  two  chambers,  when 
convened  to  compare  their  nominations,  may 
proceed  to  elect  by  ballot  in  the  same  manner 
as  if  on  comparison  it  was  found  that  there  was 
i  disagreement  in  nomination^'  Ex  parte  Hunk* 
phrey,  10  Wend.  619. 


SURROGATE. 

1.  Bttflrbee,  an  inhabitant  of  the  town  of  Ben« 
ton,  in  the  county  of  Ontario,  died,  and  after- 
wards the  county  of  Yates  was  erected,  in- 
cluding the  town  of  B'-.iton;  heldj  that  the 
granting  administration  of  the  estate  of  Bugbee 
pertained  to  the  surrogate  of  Ontario,  and  not  to 
the  surrogate  of  Yates.  Bugbu  v.  Surrogate 
rf  Yaiee,  9  Cow,  471. 

9.  Debt  lies  on  the  decree  of  a  surrogate  for 
the  payment  of  money.  Duboie  v.  Duboie^  6 
Cow.  494. 

3.  Such  a  decree  against  an  executor  for  the 
payment  of  a  legacy  changes  the  character  of 
the  claim  into  one  againat  the  defendant  per- 
sonally.   Ibid, 

4.  Hence,  in  an  action  of  debt  on  the  decree 
by  the  legatee  against  the  executor,  the  former 
may  declare  against,  and  charge  the  latter  in 
his  own  right,  and  no  security  need  be  filed  pur- 
suant to  the  statute.  (1  R.  L.  314|  16,  a.  19.) 
Ibid, 

5.  And  the  latter  may  aet  off  a  demand  due 
to  him,  in  hia  own  right,  from  the  plaintiff,  to 
hia  own  right.    Ibid, 

6.  The  aurrogate  haa  no  authority,  aa  agent 
for  a  party,  to  receive  money  which  he  haa  de- 
creed that  another  ahould  pay  to  the  party. 
Ibid. 

7.  Therefore,  where  the  aurrogate  decreed 
that  A.  ahould  pay  B.  a  anm  of  money ;  and  A. 
laid  it  down  on  the  aurroffate*a  table,  who  took 
out  a  part,  and  the  reaioue  vraa  attached  by  a 
conatable  under  prqoeaa  in  favour  of  A.  againat 
B. ;  Aeitf,  that  thia  waa  not  auch  a  payment  aa 
would  veat  the  money  specifically  in  B» ;  and 
that,  therefororit  waa  not  the  aubject  of  a  levy 
on  an  attachment  against  him.    liid. 

8.  Held,  that  it  was  like  money  collected  on 
execution  by  an  officer,  which  cannot  be  levied 
on  by  process  againat  the  one  at  whoae  auit  it 
waa  collected.    Ibid, 

9.  Held^  alao,  that  the  anrroffate  having  no 
authority  to  receive  the  money,  the  payment  did 
not  aatiafjr  the  decree ;-  but  an  action  would  atiil 
lie  upon  it    Ibid. 

10.  In  debt,  on  the  decree  of  a  aurrogate 
againat  the  defendant  lequiitng  him  to  pay  a 
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legttey,  such  decree  is,  in  itsetf,  eTidenoe  that 
there  was  a  will,  and  that  the  defendant  was 
executor;  and,  therefore,  neither  of  these  facts 
need  be  shown  by  the  plaintiflf  on  the  trial. 
Ibid. 

11.  The  snnofrate  has  no  power  by  the  statnte 
(1  R.  L.  454,  sec.  30.)  to  appoint  or  aUow  a 
guardian  for  an  infant  who  is  over  fourteen  years 
•f  ase,  until  such  infant  makes  choice  of  a 
ffuardian.  An  appointment  without  such  choice 
IS,  thefefore,  without  jurisdiction  and  void. 
Shernutn  v.  Balltm,  6  Cow.  304. 

13.  A  petition  Ibr  the  sale  of  real  estate,  pre- 
sented by  one  of  several  administrators,  aocom- 
Sanied  by  an  account  of  the  personal  estate  and 
ebts  of  the  intestate;  is  sufficient  to  confer  ju- 
risdiction upon  the  surrogate  in  a  proceeding 
relative  to  the  sale  of  real  estate  for  the  pay- 
ment of  debts.  Jaekaon  v.  Bo6in9on^  4  Wend.  436. 

13.  The  error  or  irregularity  of  the  proceed- 
incs  before  the  surrogate  cannot  be  shown  in  a 
collateral  action,  but  must  be  corrected  on  ap- 
pral.     Ibid, 

•  14.  The  testimony  of  a  witness,  that  on  Search 
'  made  in  a  sarrogate*s  office  he  could  net  find  a 
will,  which,  according  to  the  laws  relating  to 
ancient  wills,  ought  to  have  been  deposited.  Is 
sufficient  to  reiraer  an  exemplification  of  the 
will  from  the  surrogate's  office  admissible  in 
evidence.    Jaeiaon  v.  Ruuell^  4  Wend.  543. 

15.  A  surrogate  may  make  order  for  execu- 
tion against  executors  or  administrators  on  judg- 
ments ailer  a  trial  at  law  upon  the  merits ;  but 
he  has  no  jurisdiction  where  judgments  pass 
against  executors  or  administrators  without  trial. 
Feopk  v.  Jiidga  rf  Albany  MayorU  Cbiirf,  9 
Wend.  466. 

16.  A  surrogate  obtains  hirisdiction  in  Tefe^• 
ence  ta  the  sale  of  the  fed  estate  of  a  testator 
or  intestate,  by  the  presentation  of  a  petition  by 
executors  or  administrators  praying  his  aid,  and 
by  the  exhibition  of  an  account  of  the  personal 
estate  and  debts  of  ths  deceased.  Jaekion  v. 
Irvfin,  10  Wend.  441. 

17.  It  is  no  objection  to  an  order  of  sale  that 
the  surrogate  directs  a  village  plot  to  be  sold, 
without  prescribing  it  to  be  sola  in  lots  or  par^ 
eels ;  under  such  order,  administrators  may  and 
should  sell  by  parcels.    Ibid. 

18.  Sales  under  surrogate's  orders,  in  pursu- 
ance of  the  act  of  1801,  might  be  either  public 
or  private,  in  die  discretion  of  the  executors  or 
administrators  obtaining  the  orders.    Ibid. 

19.  Evidence  of  abuse  of  power  by  adminis- 
trators is  inadmissible  to  defeat  the  title  of  a  pur- 
chaser under  the  surrogate's  order.    Ibid. 

20.  A  petition  to  a  surrogate  for  the  sale  of 
real  estate,  presented  by  administrators,  aooom« 
panied  by  an  account  of  the  personal  estate  and 
debts  of  the  intestate,  is  sufficient  to  confer  ju- 
risdiction upon  'the  surrogate  in  a  proceeding 
relative  to  the  sale  of  real  estate  for  the  pay- 
ment of  debts  under  a  surrogate's  order.  JaA' 
§on  V.  OrmafordM^  13  Wend.  633. 

81.  The  title  aciimred  under  snch  sale  cannot 
be  defeated  by  showing  any  error  or  irregularity 
in  the  proeeedingB  before  the  surrogate,  in  any 
other  way  than  by  appeal.    Ibid. 

83.  Parol  evidence  is  admissible  to  show  the 
'    iiy  of'  proceedings  before  a  sunogate 


for  the  sale  of  an  intestate's  estate,  where  it  ap- 
pears that  the  records  and  papers  of  the  Bano- 
gate,  during  the  time  that  the  proceedings  were 
had,  were  not  properly  kept ;  and  the  presaipi^ 
tion  is  thus  raised  that  papera  of  his  office  may 
be  lost.    /6mL 

83.  A  sale,  under  a  surrogate's  order,  of  the 
real  estate  of  an  intestate,  is  void,  unless  an  onier 
of  confirmation  be  obtained  previoasly  to  the 
conveyance  to  the  purchaser.  Bta  et  el.  ?. 
iPEaekron^  13  Wend.  465. 

34.  The  onl  V  remedy  for  a  puithaser,  though 
bonaMt  and  H>r  a  full  price,  is  by  applicaiioo 
to  Chancery  for  a  confirmation  of  the  sale.  llnL 

35.  An  attachment  against  an  admiaistntor 
for  not  aceouAtiogmay  be  issued  by  a  sarrogate 
to  a  bounty  differeni  from  that  of  which  he  if 
surrogate,  and  it  may  there  be  executed.  7*ir 
Pwph  V.  JPeOiM,  14  W«id.  48. 

.  86.  To  give  validity  to  a  deed  of  lands,  ex^ 
cuted  under  a  sale  by  virtue  of  a  sonpgate'f 
order,  it  must  be  affirmatively  sh6wa  that  an 
account  of  the  persona)  estate  and  of  the  debts 
of  the  testator  or  intestate  was  pres^ted  to  the 
surrogate ;  it  is  not  enough  that  the  presentaievt 
of  such  account,  and  the  adjudication  of  the 
surrogate  thereon,  are  recited  in  the  order  of  sile, 
even  though  the  surrogate  testifies  that  he  his 
no  doubts  that  all  the  proceedings  thos  reeitfd 
were  actually  had.  FML  v.  Widwnrik^  15  Wend. 
449. 

37.  Where  one  of  the  next  kin  cites  the  ad- 
ministrator to  account  before  the  surrogate,  for 
the  purpose  of  obtaining  his  share  of  the  estate, 
the  administrator  must  cause  the  other  distribu- 
tees to  be  cited,  if  he  wishes  a  final  settlemeBt 
and  distribution  of  the  whole  estate.  EiM  t. 
J9(Eii«,  5  Paige,  315. 

88.  To  authoriae  the  surrogate,  upon  fiie  set- 
tlement and  distribution  of  the  estate  in  the 
hands  of  an  administrator,  to  retain  a  poitieii  of 
the  estate  for  ihepa3nnent  of  outstandingdaims, 
there  most  be  a  representation  and  proa  on  the 
part  of  the  admimstrator  that  sneh  elsiins  pro- 
bably exist  against  the  estate.    Ibid* 


SURVEYOR. 

1.  An  owner  of  land  is  bound.by  a  dirisioa 
line,  recognised  by  his  survevor  as  correct, 
where  the  owner  has  given  deeils  in  coBfonnit]^ 
to  a  map  and  firid-bo&  made  by  the  surve^r^* 
and^no  efficient  attempt  is  made  for  the  period 
of  twenty-two  yeare  to  correct  the  line.  i€(^ 
mick  V.  Bttmum^  10  Wend.  104. 

3.  The  admissions  or  declsrations  of  snch 
surveyor  rdative  to  a  line  adopted  by  hioi  tf 
the  basis  of  his  survejr,  made  shortly  sAer  the 
survey,  are  admissible  in  evident  as  the  admi*- 
sions  or  declarationa  of  an  agent.    Ibid,. 


TAVERNS  AND  TAVERN 
LICENSES. 

K  Gfdceries  oannotbe licensed  in  this  state 
(except  in  the  city  of  New  York)  to  sell  strosf 


TAXES. 
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and  spirttaous  liquors,  to  be  draok  ia  the  build- 
ing in  which  such  groceries  are  kept ;  none  but 
tarern-keepera  may  sell  liquors  to  be  drank  in 
their  houses.  Harrington  y.  Trudcn  cf  Backer 
ier,  10  Wend.  647. 

3.  The  revised  statutes,  limiting  to  tavern- 
keepers  the  sale  of  liqnors  to  be  drank  in  the 
house  of  the  seller,  repeal  all  former  statutes 
conferring  power  upon  commissioners  of  excise 
or  trustees  of  villages  to  grant  licenses  to  gro- 
cers to  sell  strong  and  spirituous  liquors  to  be 
drank  in  their  houses ;  such  commissioners  and 
trustees  are  deprived  of  the*  power  of  granting 
licenses  to  grocers  for  the  above  purpose,  not- 
withstanding  the  saving  clause,  fs.  27.)  it  require 
ing  the  corporations  of  cities  ana  the  tnistees  of 
Tillages  to  exercise  their  powers  in  the  manner 
prescribed  in  the  statutes,  and  such  manner 
amottoting  to  a  total  prohibition.    Ibid* 

3.  The  prohibition  extends  as  well  to  trustees 
of  villages,  who  were  authorized  to  grant  li- 
censes to  petty  srocers,  as  to  all  others*    Ibid* 

4.  A  general  act  of  the  Legislature,  forbid- 
ding the  licensing  of  grocers  to  sell  strong  or 
spirituous  liquors  to  be  drank  in  their  hou.ses, 
and  declaring  the  violation  of  such  act  a  misde- 
meanour, has  operation  within  the  bounds  of  in- 
corporated cities  and  villages,  to  the  officers  of 
which,  by  the  charters  thereof,  the  power  is 

fiven  to  license  grocers  to  sell  liquor  to  be 
rank  in  their  houses,  although  the  charters  of 
aach  cities  or  villages  were  granted  previously 
to  the  passage  of  the  act  creating  the  oflenoe ; 
unless  they  were  expressly  exempted  by  the 
statute  from  its  operation.  The  Fettle  v.  Morris, 
13  Wend.  325.  ^     * 

5.  The  provision  in  the  constitutioB  of  this 
state,  requiring  the  assent  of  two-thirds  of  the 
members  elected  tp  each  branch  oCthe  Legtsla- 
iare  to  every  bill  creating,  continuing,  altering, 
or  renewing  any  body  corporate  or  jpolittCt  does 
not  snply  to  ^mo/tV  corporations.  •  Aid* 

6.  PcMitieal  powers  conferred  upon  a  corpora- 
tion for  the  local  government  of  a  place  are  not 
-vested  lights  as  against  the  state;  and  may  be 
abrogated  by  the  I^gislaturet  as  well  by  a  gene- 
ral law  affecting  the  whole  stat^  as  by  a  spe- 
cial act  altering  the  powers  of  the  icorporation. 
/hid. 

7.  An  individual  corporator  eaanot  object  to 
an  act  of  the  Legislature,  altering,  modifyinff,  or 
abrogating  any  power  or  franchise  conferred  by 
charter  upon  the  oorporstlon.    Ibid, 

8.  An  indictment  for  selling  spirituons  Itqnora, 
^rilbout  license  as  a  tavern-keeper,  is  no  bar  to 
an  action  for  the  penalty  given  by  the  statute 
in  saeh  eases.  BlakKky  v.  Afieer,  15  Wend. 
S15. 

9.  In  a  suit  by  overseers  of  the  poor  for  ^ 
recovery  of  the  penalty,  the  character  in  which 
tbay  sue  may  be  proved  by  reputation.    Ibid. 

10.  A  license  to  a  tsTem-keeper  does  not 
anthome  Uie  sale  of  spiritnons  liquor  as  a 
pocer.    Benmm  ▼.  Moort,  15  Wend.  S60. 

11.  //  sttiRtt^st  a  person  having  both  a 
tavern  hoense  and  a  grooer's  license  cannoi«ell 
^piritaoos  liqupn  in  qnantities  less  than  five 
g^lons,  whether  to  be  drank  in  the  house  of 
0ooh  person  or  elsewhere^  withoat  subjecting 
laimself  10  a  pemdty*    UHd^ 


TAXES. 


1.  A  resolution  of  the  Common  Council  of  the 
city  of  Albany,  that  certain  sums  should  be 
raised  for  the  support  of  the  poor,  and  for  the 
city  night  watch  and  lamps,  and  to  pay  the  in- 
terest of  the  city  funded  debt,  &c.,  is  imperative 
upon  the  board  of  supervisors  of  the  city  and 
county  of  Albany,  who  are  bound  to  raise  such 
sums  upon  the  city.  Albany  ex  parte,  3  Cow. 
358. 

S.  They  have  no  right  to  refuse,  on  the 
ground  that  large  sums  of  money,  heretofore 
raised  for  these  purposes,  have  been  misapplied. 
Ibid. 

3.'  The  duties  of  the  board  of  supervisors,  in 
raising  moneys  on  vote  of  towns  to  destroy  nox- 
ions  animals,  &e.  (2  R.  L.  132,  s.  15.)  and  on 
the  certificate  of  commissioners  of  highways  to 
improve  roads,  (2  R.  L.  280,  s.  31.)  placed  on 
the  same  footing  by  Ji,  Spencer,  arg.,  and  ad- 
verted to  by  the  Court  in  delivering  their  opi- 
nion, as  illustrating  the  main  question.    Ibid. 

4.  //  aeeiiM,  therefore,  that  in  these  and  the 
like  cases,  the  doties  ot  the  board  of  supervisors,  * 
in  raising  money,  are  merely  ministerial.    Ibidm 

5.  The  real  and  personal  estate  of  menu  fac- 
toring companies  are,  by  the  act  for  the  assess- 
ment and  collection  of  taxes,  passed  April  23d, 
1823,  (sees.  46,  ch.  262,  s.  14.)  rendered  sub- 
ject to  tiQmtion;  and  that  act  virtodly  repeals 
Uie  act  for  the  encouragement  of  manufactures 
within  thia  stote,  passed  Febmary  28th,  1817. 
(Seas.  40,  ch.  64.)  Cokmbian  Manufacturing 
Ofmpamy  v.  Vanderpoel,  4  Cow.  556. 

6.  Interest  runs  on  arroare  of  taxes  owing  by 
a  county  to  the  state,  to  be  calculated  after 
thirty  days  (rom  the  time  when  the  account  cur- 
rent is  made  up,  and  rendered  by  the  comptrol- 
ler, pursuant  to  the  statute.  (Sees.  38,  eh.  29,  s. 
4.)  People  V.  Controller  (f  New  York,  50ow. 
331. 

7.  Where  a  tenant  took  a  lease  of  a  village 
lot  for  twenty-one  years,  and  covenanted  to  pay 
all  taxes,  charges,  and  impositions  which  shonld 
be  imposed  open  the  demised  premises;  and 
during  the  term,  the  premises  were  subjected 
to  an  assessment,  for  pitehing  and  paving  a 
street,  under  an  act  incerporating^the  vilmg* 
and  authorizing  such  assessment,  passed  sub- 
sequent to  the  date  of  the  demise ;  it  was  held^ 
that  by  the  terms  of  the  eovenant,  the  tenant 
was  liable  to  pay  the  assessment,  althongh  the 
expenditure  was  for  a  permanent  benefit,  ex- 
tending beyond  the  term.  Bleeeker  v.  BaUou,  3 
Wend.  263. 

Q.  The  individual  property  of  an  executor, 
administrator,  or  trustee  may  be  taken  for  a  tax 
imposed  npon  him  in  his  repiesenteUve  charac- 
ter, when  no  property  of  the  testetor,  intestate, 
or  cestui  que  trust  cah  be  found.  WttUams  v. 
Holden  ei  aL  4  Wend.  223. 

9.  The  regularity  of  the  assessment  of  a  tax 
npon  an  executor  cannot  be  impeached,  in  an 
action  against  the  collector  for  a  neglect  of  doty, 
by  a  plea  that  there  were  other  exeoutora  who 
acted  jointly  with  the  person  npon  whom  the  . 
tax  was  imposed.    Ibia. 

10.  A  title  to  lands  sold  for  taxes  can  be  per- 
fected only  by  grring  notice  of  the  porchase, 


TENANTS  IN  COMMON. 


&e.,  to  the  person  in  tke  poeeession  or  ocenpaney 
of  the  lands,  if  they  be  occupied,  and  producing 
the  ceriijkate  of  the  comptroller,  that  the  pay- 
ments required  to  be  made  into  the  treasury 
have  not  been  made.  Jaekmm  t.  JSWy,  7  Wend. 
148. 

11.  A  lootMr  of  the  notice  by  an  oeeupanU 
having  no  interest  in  the  property  sold,  is  Aot 
equivalent  to  a  nottoe|,  the  title^of  the  purchaser 
depending  upon  a  strict  compliance  with  the  re- 
ouirements  of  the  statute;  and  it  wa$  aetord" 
tngly  heUtj  in  this  case,  that  the  purchaser,  not 
having  given  notice,  was  not  entitled  to  re> 
cover'  the  possession,  although  he  showed  an 
offer  by  the  occupant  to  purchase.    Ibid. 

Id.  In  an  action  against -a  coi&e/or.  of  iaxea^ 
and  his  wureiitB^  for  not  paying  over  moneys  re- 
ceived by  him,  the  averment  that  the  moneys 
were  received  by  him  by  virlue  cf  a.  warrani 
issued  and  delivered  to  him  cannot  be  traversed, 
unle$9  it  be  pleaded  that  he  had  the  right  to  re- 
ceive, and  did  in  fact  receive  the  moneys  by 
vtWue  of  some  other  authority ;  in  which  ease, 
as  the  question  under  which  authority  the 
money  was  received  is  presented,  it  is  maimer  ^ 
fact,  and  the  receipt  of  the  monev  by  virtue  o( 
the  warrant  may  be  traversed,  llios  where  the 
trustees  of  a  villaffe  were  bound  to  demand  taxes 
before  acquiring  &e.  right  to  issue  a  warrant  for 
the  collection  of  them,  and  they  sued  the  col- 
lector of  the  village  and  his  sureties  for  non- 
performance of  his  duties  as  eo/&cfor,  averring 
that  moneys  were  received  by  him  by  vtWu<  of 
a  warrant  issued  by  the  trustees ;  it  vhu  hefd^ 
that  the  defendants,  on  alleging  that  the  collector 
was  appointed  to  demand  and  receive  the  money, 
and  averring  that  the  monejrs  were  received  by 
him  bv  virtue  of  euth  appointment^  might  traverte 
the  alTegation  that  the  moneys  were  received  by 
virtue  tf  the  Ufonunt,  .Thuteee  of  MoekeeUr-Y, 
Symonde^  7  Wend.  399. 

13.  In  such  action,  it  is  not  necessary  to  aver 
a  previous  demand  and  refusal  by  the  taxable 
inhabitants  to  pay  the  taxes;  the  process  being 
regular  on  its  face,  and  the  officer  entitled  to 
protection  in  its  execution,  he  has  no  right  to 
inquire  into  its  regularity.    Ibid* 

14.  Where  vilbge  taxes  are  directed  to  be 
assessed  upon  the  freeholders  and  inhabitants 
of  the  village  according  to  law,  a  moneyed  or 
stock  corporation  having  iU  banking  house  or 
office  for  the  transaction  of  business  within  the 
bounds  of  such  village,  is  an  inhabitant  within 
the  meaning  of  the  act,  and  a  conformity  in  the 
assessment  to  the  general  law  on  the  subject  ^f 
the  assessment  and  collection  of  taxes,  as  it  ex- 
ists at  the  time  of  the  assessment,  declares  pro- 
perty subject  to  taxation  which,  according  to 
universal  usage,  was  not  deemed  subject  to  tax 
under  the  general  law  as  it  existed  at  the  time 
when  the  act  was  passed  autiioriaing  tiie  assess- 
ment. The  Ontario  Bank  y.  BunneB^  10  Wend. 
186. 

15.  Where  a  part^  justifies  the  taking  of  pro- 
perty to  satisfy  a  village  tax  imposed  upon  a 
bank,  it  is  no  objection  to  the  defence  that  the 
personal  property  of  the  bank  was  assessed  at 
double  its  value ;  the  remedy  of  the  bank  was 
to  have  applied  to  the  assessors  for  a  redaction 
'^^  *he  assessment.    Ibid. 


16.  Whersa  form  is  owned  and  setsiUy  pos- 
sessed by  the  widow  and  heirs  of  a  pereoa  de- 
ceased, the  designation  of  sudi  owners  in  t  tax 
list,  and  warrant  for  the  collection  of  a  eomfflon 
school  district  tax,  as  *^  the  widow  and  heirs  of 
A.  B.r  deceased,'*  is  »sufficieBt  coniplianee  irith 
the  directions  o'f  the  statute  to  joBtify  the  eoi- 
leotor  in  execfoting  tiie  warrant  irktekr  r. 
JhUkoMh,  10  Wend.  346. 

17.  Tlie  deed  of  the  comptroller  of  lands  solil 
for  taxes  inop^ative  as  a  conveyance,  unless, 
among  other  thinga,  the  purchaser  gives  notice 
of  such  sale,  and  of  the  terms  vpoa  vbkh  tiie 
lands  may  be  redeemed  to  the  perMo  or  peisooB, 
if  any,  in  the  actual  possession  or  occupancy  of 
the  lands.  Cmstoek  v.  BoBrdtikyy  15  Wend.  348. 

18.  Any  person  liable  to  be  taxed  for  the  real 
estate  he  occupies  is,  within  the  meaning  of  the 
set  requiring  notice,  an- occupant;  itisnotsfr 
ceseary  that  liis  possession  should  be  of  such  a 
character,  as  that  after  twenty  years*  continosoee 
it  should  ripen  into  a  title.  .  Ibid, 

19.  The  comptroller's  deed  is  inopentive 
even  as  to  unoccupied  and-nnimproved  lands,  if 
such  Isnds  ^constitute  a  portion  of  an  eatiie  lot 
conveyed  by  the  comptroller,  and  other  poitioQi 
of  the  lot  are  actually  possessed  or  oeeopied, 
and  notice  has  not  been  given  to  the  persos  or 
persons  in  such  actual  possession  or  ccei^Mocj* 
Ibid. 


TENANTS  IN.  COMMON. 

* 

1.  The  admission  of  a  plaintiff  or  defendsst 
will  in  general  affect  none  but  himself,  and  sot 
bis  co-^aintiff  or  defendant,  unless  they  are  hii 
partners.    Don  v.  Brown,  4  Cow.  483. 

S.  Thus,  in  (tertition,  by  seyerd  tenants  ii 
common  ag^nst  others,  on  a  plea  of  non  kmd 
ineimul^  the  admission  of  one  of  the  pbintifi 
that  a  will  was  lost  shall  not  be  xeceivedto 
affect  hia  co-plaintiffs.    Ibid^ 

3.  The  confession  of  one  tenant  io  comooa 
of  lands  is  not  evidence  against  his  co4enaoL 
Ibid. 

4.  Co-heirs  nnder  the  statnte  of  descents  (1 
R.  L.  63,  s.  3.)  are  tenants  in  con^mon;  w 
though  they  may  join  in  a  real  actioa,  porsosit 
to  the  statute,  (1  R.  L.  80,  s.  8.)  they  are  nrt 
compellable  to  join ;  but  may  bring  several  a^ 
tions  for  their  respective  shares  or  ioteresis. 
Makom  y.  JKomts,  5  Cow.  188. 

5.  J^Bumpnt  will  not  lie  by  one  tenant  is 
common  against  another  for  repairs  to  the  land* 
though  they  be  proper  or  neoeasary,  witbont  s 
previoos  request  to  join  in  the  repairs  raaddaod 
a  refuaal  by  the  latter.  Munfard  v.  BrMcn*  6 
Cow.  475. 

6.  Whether  evett  then  osaum^  be  the  ]ffo- 
per  Fsmedy  I    Qumre.    Ibid. 

7.  After  an  exclusive  and  onintermpted  ps>- 
session  of  land,  by  one  tenant  in  common,  w 
neariy  forty  years^  without  any  account  with  hs 
co-tenants,  a  juiy  are  authorised  to  ptesomess 
ouster ;  and  an  actioa  of  ejectment  bv  bis  eo> 
tenants  is  barrad.  Jhdbois  y.  frAslM,6 G<iv* 
039.  .  , 

8.  Land  being  let  da  shares,  the  kssor  ant 


TENANT  AT  WILL. 


6» 


the  lessee  toe  temiiite  in  common  of  the  crop. 
De  Mfdt  T.  ffagermanj  8  Cow.  9S0. 

9«  One  tenant  in  common'  cannot  maintain 
tumu^fgii  against  liis  co-tonant«  or  tbe  gvardian 
of  Ilia  co-lenant»  or  the  agent  of  snch  ffnardian, 
for  a  portion  of  the  rent  reeeired  bj«itber* .  The 
only  remedy  is  hy  action  of  acoonnt,  or  bill 
of  equity.    Skerman  t.  Jfaiiou^  8  Cow.  304. 

10.  Sach  claim  against  such  oo4enant,  guard- 
ian, or  agent,  is  not  the  subject  of  setoff. 
Jbid. 

II.' Tenants  in  isommon  cannot  sever  in  an 
action  for  rent  due,  on  a  Joint  demise  made  by 
them.    IbitL 

13.  WheUier  they  lOM^  seTcr  where  they  be- 
come seised  of  the  leai  as  tenaAts  in  common, 
hy  act  and  operation  of  law  1    Qtmre.    lUdL 

13.  Off  the  death  of  a  man,  intestate,  leaTin^ 
personal  property,  of  which  one  of  two  distn- 
batees  take  possession,  he  is  a  tenant  in  com- 
mon wifh  the  other,  unless  the  property  be  sold 
or  destroyed  by  the  possessor.  Hydt  ▼.  Stone^ 
9  Cow.  930. 

14.  One  tenant  in  common  cannot,  like  a 

fiartner,  sell  the  whole  interest  of  his  co-tenant. 
f  be  does  so,  trover  lies  by  the  other.    Und. 

15.  By  mairiage,  the  property  in  possession 
of  the  wife  passes  to  the  husband ;  and  if  her 
interest  l>e  tnat  of  a  tenant  in  common,  her  hus- 
baad  becomes  a  tenant  in  common.    Ibid, 

16.  In  trover,  by  one  tenant  in  common 
ageinst  his  co-tenant,  where.it  appealed  that  the 
defendant  admitted  that  some  of  .the  chattels 
were  lost  or  destroyed,  but  did  not  say  by  him- 
self; and  they  had  before  been  in  possession  of 
his  wife,  by  marriase  with,  whom  he  acquired 
his  interest;  Mdj  that  it  should  be  jrat  to  the 
lory  whether  there  was  a  eonyersion  by  the 
defendant,  and  to  what  extent;  and  though  he 
had  before  admitted  ^at  his  co-tenant  was  en- 
titled to  a  certain  value,  or  to  certain  articles, 
which  he  (the  defendant)  proposed  to  deliver; 
yet,  htll,  that  the  judgehad  no  right  to  direct  a 
yerdict  for  any -certain  sum;  but  tiie  amount 
of  damages  should  be  put  to  the  jury.    Ibid* 

17.  One  tenant. in  common  cannot  bring  an 
action  merely  for  dispossessing  him;  for  his 
right  is  not  superior  to  that  of  the  other..   Ibid. 

18.  One  tenant  in  common  entepng  on,  or 
being  in  possession  of  lands  generally,  shall,  be 
presumed  to  have  entered,  or  taken  and  pos- 
sessed, consistently  with  the  common  title -of 
•11 ;  and  in  such  case,  though  the  possession  be 
exclusive,  tbe  statute  of  limitations  will  not 
run  against  bis  co-tenant ;  but  when  by  some 
notorious  act  he  claims  an  exclusive  right, 
though  it  be  under  a  title  which  is  void,  yet.  the 
statute  shall*  run  from  the  time  of  such  claim. 
Jaekaim  v.  TihbeU^  9  Cow.  341. 

19.  Thus,  where  a  tenant  in  common  caused 
a  partition  to  be  made,  professing  to  be  under 
the  set  of  1785,.  (1  Jones  and  Varick,  901.^ 
which  was  void  in  law,  yet  he  having  poasessed 
in  severaltv  under  the  partition  for  twenty 
years;  hdi^  thai  a  co-tenant  was  baned  his 
right  of  entry.    /6<<2. 

90.  A  tenant  in  common  having  the  share  of 
his  co-tenant,  and  continuing  in  possession  at 
tbe  expiration  of  the  tenn,  but  doing  no  act  to 
prevent  his  co-tenant  from  occupying  with  \ax^ 
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is  not  liable  to  double  rent,  as  holding  ovei, 
though  notice  to  ouit  has  been  given,  itfusi- 
fmd  V.  Broum^  I  Wend.  69. 

91.  Where  mills  are  worked  on  shares,  the 
owner  and  the  oecupant  are  tenants  in  common 
in  the  mills,  as  well  as  the  profits.  But  if  the 
owner  bring  an  action  on  the  case  in  his  own 
name,  for  an  injury  snatained  from  the  with- 
holding water  from  the  mills,  the  nonjoinder 
of  the  occupant  can  be  taken  advantage.of  only 
by  a  plea  in  abatement,  or  upon  the  trial  by 
way  of  apportionment  of  the  damages.  Thoush 
if  the  occupant  had  exclusive  possession  of  the 
mills  for  a  pordon  of  the  time  laid  in  the  decla- 
raticm,  the  owner -cannot  recover  damases  for 
th&t  period,  unless  the  injury  was  of  such  a  me 
ture  as  to  entitle  htm  to  damages  as  tenant  of 
the  freehold,  and  his  interest  has  been  de- 
scribed sccordingly.  Bkh  etoLr.  i'en/SeU,  1 
Wend.  380. 

99.  Where  A.  and  B.  were  itnanU  in  common 
of  certain  lands,  and  carried  on  the  farminor 
business  as  partners^  and  A.  sold  and  transferred 
his  moiety  of  the  lands ;  it  vmu  held^  that'  by 
such  transfer  the  partnership  was  dissolved, 
and  that  the  |[Tantee  became  a  tenant  in  common 
with  Q.,  taking  the  undivid^  share  of  his 
grantor,  subject  to  all  the  rights  ef  A.,  and  to 
the  account  to  be  taken  between  the  original 
partners.    Mumford  v.  HP  Kay,  8  Wend.  449. 

93.  And  where,  after  such  a  transfer,  B.  took 
and  sold  a  crop- harvested  on  the  lands ;  it  wot 
held,  that  he  was  responsible  to  the  grants  of 
A.  in  an  action  of  trover  for  the  value  of  a 
moietv  of  the  wheat,  unless  B.  could  show 
that  there  were  outstanding  debts.    Ihid. 

94.  A  license  by  one  or  two  tenants  in  com- 
mon, who  are  also  partners  in  the  lumber  busi- 
ness, to  a  third  person  to  cot  ^timber  on  the 
lands  held  in  common,  from  which  the  tenants 
in  common  procure  timber  to  carry  on  their  bu- 
siness, is  ffood,  and  confers  title  to  the  timber 
cut  by  such  person,  especially  Where  the  license 
is  in  satisfaction  of  a  demand  doe  from  both 
tenants  in  common:  Baker  v.  Wheeler,  8  Wend. 
505. 

95.  One  tenant  in  common  of  a  chattel  can- 
not bring  trover  against  his  co-tenant  for  dispos- 
sessing him;  if  the  chattel  be  destroyed  or 
sold,  which  is  constructively  a  deetruction,  the 
action  lies.    Fhrr  v.  Smith,  9  Wend..  338. 

96.  A  tenant  in  common  of  real  estate,  who 
takes  a  lease  of  the  moiety  of  his  co-tenant  for 
a  term,  subject  to  a  specified  rent,  and  cootinuea 
in  possession  of  the  premises  after  the  expira- 
tion of  the  term,  will  not  be  considered  as  hold- 
ing over  under  the  lease,  and  thus  liable  in 
an  action  of  aasitmjput  tat  use  and  occupation ; 
the  presumption  or  law  being  that  he  is  in  pos- 
session under  his  own  title,  and  such  presump- 
tion will  prevail,  unless  there  be  evidence  that 
he  holds  as  tenant  to  his  co-tenant.  JPKay  et 
al,  V.  Mumford^  10  Wend.  351. 


TENANT  AT  WILL. 

1.  Notiee  to  quit  is  necessary  before  the 
landlord  can  bring  ejectment  against  his  tenant 


m 


TENANT  BT  THE  COUllTBSr— TENDER. 


fivni  jmt  to  yev,  or  tt  wfll*  vnleM  tone  aet 
htm  been  done  which  deterauttes  temncy ;  and 
•0  generally,  whenyer  the  tenant  enleis  into 
posaeaaion  with  the  aaaent  of  the  landloidi  no 
definite  period  beipg  fixed  for  the  continuaBac 
of  the  poaaaaaion,  Itekttm  t.  MUkr^  7  Cow* 
747. 

9.  The  oaaea  on  the  anhleet  of  aotieaa  to  quit 
collated  and  oompaied.  Per  8a$age^  Chv  J.,  in 
deliTering  the  opinion  of  the  Conit.    JM. 

3.  But  the  eaaa  of  Tender  and  vendee  ia  an  ez- 
eaption  to  the  general  mle;  thongh.the  latter 
enter  into  poaaaaaion  nnder  a  eontiaet.of  pur- 
ehaae  with  the  eonaent  of  the  former.  In  aueh 
eaae,  the  Tabdor  may  maiotaitt  efeetment  agataat 
the  Tendee  withoat  m  preriona  notiee  to  qait. 
ibid. 


TENANT  BY  THE  COURTESY. 

!•  Four  thinga  are  neceeaaqr-  to  eonatitute  a 
tenancy  by  the  courteay :  marriaffet  aeiain  of  the 
wife,  laaoe,  and  death  of  the  wile.  But  it  ia  not 
neceaaaiy  that  aeiain  and  iaaue  ahoald.coneur 
together  at  one  time ;  and  thereforey  if  the  wife 
become  aeiaed  of  landa  during  the  corertoie, 
and  then  be  diaaeiiedv  and  then  hare  iaane,  the 
hoaband  ahall  be  tenant  by  the  coorteay  of  theae 
landa ;  and  .on  hia  wife'a  deatht  may.  enter  aa 
auch ;  and,  dnring  her  life*  he  ia  called  tenant 
by  the ooorteay  initiate;  ao  if  the  wife  become 
aeiaed  after  iaaoe,  though  the  iaaue  die  before 
her  aeiain.  Jaekion  t.  Joknttm^  6  Cow.  74* 
.  9.  Aa  to  what  ahall  amount  to  a  aeiain,  it  ia 
enough  thai  the  wife  haTo  a  tenant  in  poaaaa- 
aion, who  bolda  at  will,  or  who  entered  under  a 
contract  to  pnrchaae  her  eatate.    Ibid, 

3.  And,  it  jeenu,  that  the  rule  which  reqnirea 
actual  aeiain  appliea  only  to  oaaea  where  it  ia 
not  complete  till  entry ;  aa,  where  the  eatate 
eomea  to  the  wife;  by  deacent  or  deviae;  not 
where  it  cornea  by  porehaae,  and  ia  tranaferied 
into  poaaeaaion  by  the  atatute  of  uaea.    Ibid. 


nataiial  where  the  paitiea  naida,  crtha  piQ|wi(y 
iaaitaated.    Ibid. 

8.  Iftbeieheade&nltof  jofonontheratura 
of  a  venire,  the  joatiee  ia  aottioriaed  to  imae  t 
aaeond  aeiiw«,  wmd  wo  tatitB  qmoHa  antH  a  joiy 
appeira.    /66L 

4.  A  aaoitgagor  caaaot  be  tuaed  eat  of  p<» 
aeaaioB  of  the  aaortgaged  preariaea  uader  tfai 
atatute  aUowing  auramanr  proceediaga.   JbU, 

&•  A  Mrljeporv  liaa  oom  thia  Oeait  to  the 


aaaialuit  jnatioaa  of  the  ci^  of  New  Yocfc,  to 
fumovie  procaedinga  had  heme  theai  under  .thi 
aiainte  relative  xa  amiawi  j  aieMMitagi  I*  i« 
cover  the  pqftfatian  of  iand.    /hiA 


TENANT  FOR  LIFE. 

1 .  A  tenant  for  life  of  real  or  persona]  eattte  is 
bound  to  account  for  the  principal  only;  Ae  ia* 
come  or  intereat  belongs  abaolutely  to  such 
tenant;  and  may  be  appropriated  or  inTestrd  ft 
pleasure.    Mler  t.  Delometer^  19  Wend.  433, 


TENANT  BY  SUFFERANCE. 

'  1.  Where  a  party  executed  an  abaokte  deed 
of  a  IM  of  land,  and  it  waa  agreed  that  the 
grantee  ahould  leeeiTe  the  rente,  exeept  of  a 
small  portion  of  the  premiaea,  of  Which  the 
grantor  waa  to  remain  in  poaaeaaion  for  the 
term  of  two  vean  free  of  rent,  and  that  the 
grantee  ahould  reconvey  on  being  repaid,  at  any 
ume  during  the  tt#o  yeara,  certain  adTanoes 
made  by  him ;  it  twit  heU  that  the  conveyance, 
though  absolute  in  its  terms,  waa  in  reality  a 
mortgage,  and  that  at  the  expiration  of  the  two 
yeara  me  grantor  could  not  be  treated  aa  a 
ietMtU  bjf  M^erafwe,  and  diapoaaeaaed  uader  the 
atatute  allowing  avmnMiry  froeoedingo*  Roaek 
T.  Oannc,  9  Wend.  997. 

9.  The  jurisdiction  of  the  aasiathnt  Juatioea 

of  the  city  of  New  York. under  that  act  exienda 

AVAf  the  whole  city,  and  ia  not  limited  to  the 

%  wliioh  they  were  appointed ;  itiaim- 


ISNANT  FOR  YEARS. 

1 .  A  tenant  for  yearn  foifeha  hia  terv  bj  t  n- 
foad  ui  MM  to  p^y  rant,  imd  by  daayiaf  Ai 
title  of  hia  landlord^  aad  aoe»tiag  title  fn»« 
hosiUe  aouee.  /adbsn  v.  fWnfj  4  Wtsi 
683. 


TENDER 

I .  Upon  a  note  payable  in  ponderooa  artieleit 
at  a  day  certain,  wiuiout  apeeifying  aaj  ptaoe 
of  payment,  to  make  a  tender,  the  pTomiwr 
ought  to  seek  the  promiaee  before  the  dajt  u^ 
know  of  him  where  he  will  Imto  the  artidft 
deliTwed ;  and  then,  if  be  aippoint  a  reaioatbh 
place,  or  auch  a  one  aa  might  hare  beea  in  tfat 
contemplation  of  the  partiea  when  they  eofitnft> 
ed,  offer  the  articlea  there.  Barm  r.  C^aisnt 
4  Cow.  469. 

9.  If  the  note  be  payable  either  oeaeltlly  ^ 
at  a  certain  place,  the  articles  sfieuld  not  be  M- 
dered  in  bulx,  mixed  and  undiafinguishaUe  fnn 
othera  of  the  kind ;  but  ahould  be  aeparatrd  aal 
diatinguiahed,  ao  that  the  promiaee  waj  iuMiw 
what  to  take.    Ibid. 

3.  A  tender  must  be  befbie  auit  broa^V 
thou|;fi  it  may  be  after  the  creditor  has  diiecied 
a  Suit  to  be  commenced.  HtMttrd  r.  Cbenoi^g^ 
JSan^b,  8  Cow.  86. 

4.  It  ia^o  objection  to  a  tender  in  Specie  Att 
it  be  for  too  much ;  otheruriae,  irteeais,  if  tb« 
tender  be  in  bank  notea.    Ibid, 

5.  A  tender  of  the  money  due  urnm  a  jv^^ 
ment  doea  not  diacharge  it,  or  take  awi^  ^ 
lien  of  the  Jodgment  ereditof ;  but-heniiy  •<» 
redeem  upon  it,  aa  a  Judgment  cradtlar,  witb> 
the  atatute.  (Seaa.  43,  ch.  184,  a.  9.)  /«^ 
T.  LaWf  5  Cow.  948. 

6.  Atendermuatbemadeheibieavilbioegki 
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7.  Albr  jndniMt,  tbe  oaly  way  to  make  a 
tender  effeetau  is  to  brin^  the  money  into 
Coart  ;_and  move  for,  aad  obtain  a  rule  to  enter 
•atiafiietion  upon  the  reeoid ;  and,  in  the  mean 
lima,  an  order  may  be  obtained  reetrainingvthe 
aale  of  property  on  ejLebutton  upon  the  fud^ 
ment,  if  the  sheriff  lefuse  the  money  upon  its 
beine  tendered,  it  being  fats  duty  to  reoeWe  it* 

8.  Itis  always  the  duty  of  the  sheriff  to  re- 
eeive  money  tendered  apon  zJLfa*^  and  Ibibear 
40  sell.    Ibid. 

9*  Hie  effeet  of  a  tender,  when  made  In 
season,  is  merely  to  diseharge  the  debtor  from 
aufaaeqiMat  intersst.    Ibid. 

10.  The  prineipat  is  nerer  disoharged  by  a 
tender,  niiless  nnder  peonliar  eivcamstanoes ;  at 
where  tfaeria  is  not,  alter  tender  and  refusal,  any 
noMdy  to  enforce  the  payment  of  the  debt  or 
perfomanee  of  the  dabr*    Ibid,, 

1 1 .  Even  a  lender  or  money  upon  a  jodgmentr 
if  followed  np  with  the  proper  means  to  render 
it  aTailable,  will  bar  a  claim  of  interest.    Ibid* 

19.  Whether  it  will  have  this  effect  if  not  eio 
Ibllowed  np  J    Qumre.    Ibid. 

13.  A  tender  of  money  due  apona  judgment 
does  not  pet  se  discharge  it,  or  take  away  the 
lien  of  the  Jadgment  crraitor ;  but  he  may  still 
fedeem  upon  it  a^  a  judpnent  .creditor,  within 
the  statute.  (JSess.  43,  A.  184,  s.  3.)  Ltw  y. 
Jaekmuh  9  Cow.  641. 

14.  WheiB  a  Tender  of  rssl  estate  tenders  a 
deed,  which  the  rendee  doea  not-  consider  ao- 
«Oidittg  to  the  eootiact  of  sale,  he  should  pre- 
pare' a  deed  in  eonforsoity  to  the  contrast,  and 
fyresent  it  to -the  vendor  to  be  executed,  in  order 
to  pot  him  in  de&nlt.  EaekeU  t.  Amw^  S 
Wood.  949. 

16.  Where  parties  came  Umther  for  the  pop- 
f»ose  of  redeeming  certain  stock  which  had  been 
pMgedfand  a  Moker  attended  to  rsoeive  the 
iMMSignment  of  the  stock,  and  to. pay  what 
ahoiild  be  found  due  to  the  pledgee ;  and  after 
the  amooat  was  agreed  upon,  the  broker,  beiag 
leqneated  by  the  agent  of  the.  pledgor  to  draw 
his  check  for  the  amountt  took  ont  of  his  pocket 
book  a  bladk  check  for  the  porpose  of  filling  it  up 
«a  directed.  Whereunon  he  was  interrupted  by 
the  pledgee,  who  saia,  ^  Let  it  be  done  to^mor- 
•n»w,"  assigning  as  his  leasons  for  the  interrup- 
tioo,  that  1^  Was  surety  for  the  pledgor  in  a.re- 
plerin  bood^  and  wished  to  be  indemnified,  and 
that  he  would  not  rsassign  the  stock  unless  he 
leeeived  the  whole  value  of  the  stock,  being 
about  0700  more  than  the  amount  agreed  upon. 
Mdd^  that  the  ciiciimstances  did  not  amount -to  a 
Under.    Ihmham  v.  Jmckeonj  6  Wend.  83. 

16.  The  ciroomstance  of  d^nanding  more 
than  is  due  is  not  sufficient  to  excuse  an  aeiual 
itoder  of  what  is  due.    Ibid. 

17.  The  tender  of  specific  articles  on  the  day 
«nd  «t  the  place  specified  for  performance, 
where  a  note  is  payable  m  specific  articles,  is  a 
flatis&olien  of  the  contmet;  and  If  the  tender  be 
BOt  accepted^  the  right  of  action  io  not  revived  by 
a  subsequent  demand  and  refusal.  A  plea  of 
teqdcr  in  each  a  case  needs  not  the  avocment  of 
imU  tempe  priet  r  nor  is  it  neoesssry  to  aver  that 
the  teooer  was  made  in  satiflfaetion  of  the  debt. 
Xamb  Y.  Laikn^  ^mL  13  Wend.  95. 


18.  After  tender  aad  refusal  t9.accept,  tiiere* 
lation  of  the  parties  is  changed  to  that  of  bailor 
and  bailee.    Ibid. 

19.  Where  a  sum  certain  is  agreed  to  be  paid 
in  specific  articles  at  the  market  price,  at  the 
appraisal  of  two  individuals,  it*  is  Incumbent 
upon  the  promisor  to  procure  the  appraisement 
of  boik  the  individuals  named  in  tlie  contract; 
or  the  sum  stipulated  must  be  paid  in  money. 
It  is  not  enough  to  show  an  appraisement  by 
one,  aad  an  excuse  for  the  omission  of  the  other. 
If  the  appraisement  be  made,  it  is  not  necessary 
to  aver  that  it  was  at  the  market  price.    Ibid. 

80»  On  such  a  contract,  if  the  specific  articles 
tendered  in  payment  be  sppraised  at  an  amount 
exceeding  toe  sum  agreed  to  be  paid,  the  pro* 
misee  is  not  bound  to  accept  the  articles  and 
pay  the  difference.  In  such  a  case,  it  is  at  the 
election  of  the  promisor  to  tender  the  specific 
aittcles  9tthe  amount  agreed  to  be  paid,  or  pay 
the  money  in  satisfaction  of  the  debt.    Ibid. 

91.  Tm  tender  .of  the  demi-mark  is  inappli- 
cable under  our  form  of  goveromeot,  and  vitiates 
a  plea  to^whtoh  it  is  added.  Bradaireei  ▼.  Sa* 
pervieon  of  Oneida  County^  13  Wend.  646. 

99.  A  Under  and  refusal  is  equivalent  to  per* 
formaoce,  and  where  a  delivery  is  necessary  to 
be  averred,  facts  and  circumstances  tantamount 
to  a  deKveryVnay  in  some  cases  be  pleaded,  in* 
stead  of  generally  averring  a  delivery.  Kanble 
V.  fTaZ/M,  10  Wend.  374. 

93.  To  {^ve  a  plea  of  tender,  it  must  appear 
that  there  was  a  production  and  manual  offer  of 
the  money,  unless  the  same  b^  dispensed  with 
bv  some  positive  act  or  declaration  on  the  part 
of  the  creditor.  It  is  not  enough  that  the  party 
has  the  money  ia  his  pocket,  and  says  to  the 
creditor  that  he  has  it  read  v  for  him,  and  asks 
him  to  take  it,  without  showing  the  money. 
Bdkeman  v.  Pooibr,  15  Wend.  637. 

94.  When  the  plaintiff,  by  the  terms  of  a  con- 
tract for  the  purchase  of  goods,  is  to  pajr  for 
th«n  in  his  own  promissory  potes  at  oi&rent 
dates,  it  is  not  necessary  for  him  to  aver  in  his 
declaration  (in  an  action  for  the  breach  of  the 
contract)  a  formal  iender  of  the  notes.  It  is 
sufficient  if  he  ^lege  his  readiness  to  accept  the 
goods,  and  pay  for  them  in  tbe  manner  agreed 
upon.     WhiU  V.  DcmiUy  9  Hall,  405 


TIME. 

1.  The  law  will  not  notice  the  fractions  of  a 
day,  as  hetween  the  parties,  in  order  to  deter- 
mine whether  the  judgment  record  was  filed  be^ 
fore  execution  issued,  unless  to  prevent  actual 
injustice.    SmaU  v.  STCheeney^  3  Cow.  19. 


TITLE  TO  PROPERTY. 

1.  Wild  bees  in  a  beertree  belong  to  th^ 
owner  of  the  soil  where  the  tree  stands.  Rt' 
gueon  V.  AUUer^  1  Cow.  243. 

9.  Though  another  discover  the  bees,  and  ob- 
tain license  from  the  owner  to  take  them,  and 
mark  the  tree  with  the  initials  of  his  own  name. 
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thb  does  not  confer  the  ownership  upon  him, 
until  ho  hu  taken  actnnl  poMeosion  of  the  boee. 
Ihid. 

3.  If  he  omit  to  take  sneh  poioeeeion,  the 
owner  of  the  eoi)  may  give  the  same  license  to 
another,  who  may  take  the  heea  without  being 
liable  to  the  fimt  finder.    Ibid. 

4.  The  two  parties  both  baring  license,  the 
one  who  takes  possession  first  ^acquires  the  title. 
Ibid. 

6.  Whether  giving  the  second  license  to  take 
the  bees  was  a  roTocation  of  the  first  1  Qiisre. 
Ibid, 

'  6.  The  owner  of  bees  which  hare  been  re- 
claimed may  bring  an  action  of  trespass  against 
m  person  who  cuts  down  a  tree  into  which  the 
bees  hare  entered  on  the  soil  of  another,  de- 
stroys tfie  bees,  and  takes  the  honey.  6^  t. 
KiiU,  15  Wend.  650. 

7.  Where  bees  take  up  their  abode  in  a  tree, 
they  belong  to  the  owner  of  the  soil,  if  theyare 
unreclaimcld ;  but  if  they  hare  been  reclaimed, 
and  their  owner  is  able  to  identify  his  property, 
they  do  not  belong  to  the  owner  of  the  sou,  hot 
to  him  who  had  the  former  possession,  although 
he  cannot  enter  upon  the  lands  of  such  owner  to 
retake  diem  without  subjecting  himself  to  an 
action  of  trespass.    Ibid, 


TOWNS  AND  VILLAGES. 

1.  A  town  meeting  may  be  opened  for  busi- 
ness at  any  time  between  sunnse  and  sunset 
Oodeil  ▼.  Baktr,  6  Cow.  S86. 

9.  When  so  opened,  the  meeting  may  be  con- 
tinued to  the  second  day ;  and  it  may  be  ad- 
journed immediately  on  opening  the  first  day 
to  the  next,  and  to  a  different  place,  in  the  dis- 
cretion of  the  meeting,  proTided  they  deem  this 
ncfcessary  for  their  accommodation.    Ibid. 

3.  Of  this  necessity  the  meeting  are  the  ex- 
clttsire  judges.    Ibid. 

4.  In  proceedings  relatire  to  the  laying  out 
and  opening  streets,  under  the  act  to  incorpo- 
rate the  Tillaffe  of  Rochester,  the  power  of  the 
trustees  of  the  TtUaffe  is  analo^ns  to  that  of 
the  corporation  of  New  York  m  similar  cases. 
When  a  sum  of  money  is  awarded,  as  damages, 
to  an  individual  in  anch  a  proceeding,  by  the 
Terdiet  of  a  jury,  confirmed  by  the  judgment 
of  the  president  of  the  TUlage,  the  indlTidnal 
acquires  a  tasted  right  to  the  sum  awarded, 
which  it  is  not  in  the  power  of  the  trustees  to 
defeat  by  discontinuing  the  proceedings.  Hmo- 
Jb'fif  T.  The  TVuatoo  (fRoeheder^  1  Wisnd.  53. 

5.  A  grant  by  the  soTcreign  authority  of  the 
state  to  A.  B.  and  five  others,  as  patentees,  for 
and  on  behalf  of  themaeWea  and  their  associatea, 
the  freeholders  and  inhabitants  of  the  town  of 
Hempstead,  is  a  valid  grant,  being  made  to  in- 
diridualawho  might  he  trdstees  for  the  free- 
holders and  inhabitants.  JSbrik  BempuUad  t. 
Hempdead,  9  Wend.  109. 

6.  Where  lands' are  granted  by  the  sovereign 
authority  of  the  stote  to  individuals,  to  be  pos- 
sessed and  enjoyed  bv  them  la  a  corporate  ca- 
pacity, the  grant  itaelf  will  confer  a  corporate 
character.    Ibid, 


7.  Towns,  nnder  the  laws  of  diis  stale,  tie 
conaidered  corporations  lor  certain  narficMes; 
the  authority  conferred  on  them  to  make  regula- 
tions respecting  their  eommon  lands,  of  itself, 
is  sufficient  to  crests  a  capacity  in  them  to  take 
and  hold  common  laada.    IbidL 

8.  Where  a  corporutton,  whose  jurisdietioii 
extends  over  a  tract  of  covatiy,  eomprisins 
within  ita  bounds  lands  and  Qther  property  helii 
in  itt  corporate  character,  is  divided  into  two 
distinct  and  aeparate  commomties ;  each  com- 
munity ia  entitled  to  hold  in  aeverslty  the  pub- 
lic property  which  lalla  witlHB  its  limits,  l^d, 

9.  By  the  statute  aothoriaing  the  eaactneiit, 
by  towna,  of  rulea  and  regnlatiooa  respectiag 
the  use  of  eo^nmon  lands,  exdoaive  juritdicuoa 
on  thia  subject  is  givei^  to  the  towa  withii 
which  the  property  ia  aitualed.    Ibid. 

10.  Where  a.  diviatoo  of  a  town  ^ommw% 
corporate  property  waa  made,  dividug  it  into 
two  towns,  and  part  of  the  corporate  property 
on  such  division  fell  within  the  bounds  of  each 
town,  and  eadi  town,  for  a  period  oT  thirtj-sereii 
yearSf  regulated  the  common  property  within  iu 
own  liffiiu,  and  neither  towurCither  by  rpsolu- 
tiona  in  town  meeting  or  otherwise  interfemi 
with  the  other,  by  claiming  a  right  to  participate 
in  the  control  or  enjoyment  of  the  corporate  pn>> 
party  lying  without  ito  bounds ;  si  wot  ^t 
that  auch  right,  if  it  did  eziat  after  the  dif isioe, 
waa  barred  by  lapae  of  time.    Ibid. 

11.  The  authority  given  by  the  act  tdtJon  to 
the  village  of  Brooklyn  to  the  truatees  of  the 
village,  to  take  the  landa  of  any  peraoos  for  Uie 
purpose  of  laying  out  and  widemng  atreeta,  in- 
dudea  in  it  the  power  to  remove  bnildiagi. 
Ptdddn  V.  TVMifeet  ^  AtM%ii,  9  Wend.  377. 

19.  The  Court  of  Common  Pleas  caooot 
look  into  the  regularity  of  the  proosediBge  of 
tlielraateea.  Such  prooeedinga  can  only  be  re- 
viewed by  the  Supreme  Court  upon  ufHmm, 
It  ia  the  duty  of  the  Court  of  ComnMMi  Piee^i 
however,  to  tee  that  the  jury  are  legally  broaght 
before  them.;  and  they  have  the  power,  aw)  ib 
the  exeroise  of  a  aound  diacretion,  they  ekoiiw 
poatpone  the  proeeedinga  before  them  oo  the 
ground  of  the  absence  of  ^  material  wiuessi 
without  the  ftult  of.  the  party  aaking  the  poet- 
ponement.    Ibid. 

13.  Whereaviewiahad,uiiderthisstatal^ 
jury  ahould  be  attended  by  a  proper  officer.  Ibm* 

14.  An  error  committed  ia  the  asaeMnent  of 
the  expenae  of  regulating  and  paving  stie^o  u 
the  village  of  Brooldyn,  under  the  actrelttive 
to  that  village,  in  the  ^wuUum  of  the  assese- 
ment  upon  particular  lota,  and  not  in  tbs  princi- 
ple upon  which  the  aasessment  n  nude,  cinDOt 
be  corrected  by  the  Supreme  Court.  BwUm  t* 
ilhMft/yts,  9  Wend.  395. 

15.  A  party  who  appeala  firom  an  assessis^Bt, 
and  is  heard  on  auah  appeal,  eannot,afterwerd9 
object  to  the  aufiiciency  of  the  notice  of  tsaess- 
ment.    Ibid. 

.  16.  After  a  review  of  an  aaaessmeat,  i  ^ 
notice  forpartiea  interested  to  appear  and  objeet 
ia  not  neoessaiy.    Ibid.  . 

17.  Under  an  ordinance  of  the  coipcffttioii<» 
New  York,  directing  the  fiUing  up,  altering,  or 
amending  a  public  alip,  the  aasossmeat  ehosM 
be  Aade  undertiie  969tb  sootioa  of  tfat  •etiels* 
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tiT6  to  that  city ;  and  property  in  the  vicinity  be- 
longing to  the  corooration  u  equally  liable  to 
assesament  with  tne  property  of  indiTiduida, 
notwithstanding  that  the  atatate  directs  that  one- 
third  of  the  expense  of  the  improvement  shall 
be  borne  by  the  corporation.  '  Am  tiaLr.  The 
Mayor  ei  oL  cf  New  York^  3  Wend.  333. 

18.  The  trosteee  of  a  village  hokting  aver  be- 

Sond  the  term  for  which  they  were  elected  will 
B  oosted  from,  their  officeSf  if  they  have  neg- 
lected to  notify  an  election,  by  means  of  whion 
•new  tmstees  are  not*  chosen,  although  by  the 
terms  of  the  act  of  incorporation  they  may  hold 
over  antil  others  are  elected  in  their  place*  The 
Peopk  V.  Bartlettj  6  Wend.  4S». 

19.  Although  the  title  of  *tbe  trestees,  they 
being  KnS^oen  (Ufada^  conld  not  be  inonired  into 
collaterally;  yet  in  a  prasecntton  or  this  kind 
they  are  bound  to  show  a  good  title*    /6tii. 

SO.  The  electora  of  towns  may,  at  their  oii- 
nrnal  town  meetingo^  adopt  such  rules  as  they 
think  proper  for  improving  lands  owned  by  the 
town,  and  for  making  feiwes  around  the  same ; 
.but  such  rqles  cannot  be  adopted  at  a  apeeuU 
town  meeHng.  The  People  v.  JVorke^  7  Wend. 
486. 

91.  Even  at  an  annual  town  meeting,  a  tax 
cannot  be  voted  for  improving  or  fencing  lands 
or  buildings  not  owned  by  the  town  in  its  cov- 
porate  capacity ;  although  the  town  may  have  an 
equitable  interest  in  the  property,  or  hires  a  town 
bouse,  at  the  public  expense,  the  electors  are 
not  justified  in  voting  a  tax  for  the  improvement 
of  propertjT  the  title  to  which  is  not  in  Uie 
town,  and  ifsuch  tax  be  ianpeaed,  a  writ  of  pro- 
hibition will  be  granted.    /6tdf. 

S3.  The  tmstees  of  the  village  of  Brooklyn 
bave  no  power,  under  the  act  incorporating  the 
Tillage,  and  the  act  amending  the  same,  passed 
in  18^4,  to  lay  out  a  new  street^  without  the  eon- 
oeni  of  the  owners  of  the  land  over  which  the 
aame  is  kid.  Frorideni^  fru  of  Brooklyn  t. 
Poitehen^  8  Wend.  47. 

S3.  A  Court  of  Common  Pleas,  to  whom  an 
assessment  of  damages  in  the  lining  out  of  a 
street  ia  to  be  returned,  and  who  are  to  give 
Judgment  upon  such  ssaessment,  have  no  au- 
thority to  inouire  into  the  regularity  of  the  inci- 
pient proceeoings ;  if  error  occurs  in  such  pro- 
eeedings,  the  remedy  of  a  party  affected  is  by 
eeriiorori  directed  to  the  ofl&oen  before  whom 
Ib^  were  had*  by  injunetion  restraining  the 
lings,  or  by  action  of  tretpam  the  Court, 


piooeedi 
bowevei 


iwever,  may  require  that  enough  shall  be 
shown  to  give  them  jurisdiction  in  the  matter. 

54.  All  persons  are  competent  to  serve  as 
jurore  in  such  cases,  who  are  not  the  ownera  of 
property  liable  to  assessment  by  reason  of  the 
uit«nded  street.    Ihid, 

55.  The  ministerial  duties  of  a  sheriff  may 
be^^sxeeoted  by  deputy.    IHd* 

56.  Where  a*  sneriff  or  other  officer  is  au- 
thorised to  sdect  and  summon  a  jury,  he  can- 
not, ailer  summoning  a  person  to  aerve  as  a 
juror,  discharae  him  from  attendance,  and  sum- 
mon another  in  his  stead ;  if  the  officer  after 
bearing  his  excuses  summons  the  juror,  he  can 
aubsaquantly  be  dischaiged  only  by  the  Court. 

Jbidm 


97.  When  power  ia  delegated  to  a  Qmri  br 
relation  to  the  laying  out  of  streete,  all  the  or- 
dinary powen  of  a  Court  applicable  to  the  sub- 
ject-matter may  be  exeicisea,  such  as  awarding 
M^^penot,  adjourning,  dec.    Ibid, 

36.  Where«  at  an  annual  town  meeting,  the 
electore  limit  the  number  of  constebles  to  be 
chosen  to/otcr,  ballote  conteining  the  names  of 
more  than  four  persons  designated  as  voted  for 
the  office  of  consteMes  cannot  be  canvaased, 
but  must  be  rejected.  The  Peopk  v.  Loomk^  8 
Wend.  396. 

89.  Although  the  office  has  expired  when 
judgment  on  the  right  of  the  parties  comes  to 
be  pronounced,  the  Court  will,  notwithstanding, 
proceed  and  pronounce  judgment,  as  the  relatora, 
if  successful,  are  entitled  to  coate.    Ibid* 

30.  The  determination  of  the  electon  of  a 
tow  II  "as  to  the  number  of  constebles  to  be 
chosen,  must  be  by  a  formal  vote  or  resolutioiu 
The  Peook  v.  Jdama^  9  Wend.  333. 

31.  Where  there  is  no  limitetion  of  the  iiuiih 
her  by  such  formal  resolution,  and  more  than 
five  persons  are  voted  for,  the  ^ve  having  the 

Seatest  number  of  votes  are  entitled  to  dischargB 
e  duties  and  receive  the  emolnmente  of  the 
office.    Ihid. 

39.  Where  a  by-law  of  an  incorporated  town 
forbids  the  tekinff  about  or  selling  by  retail  meata 
within  the  bounds  of  the  corpontion,  except  at 
the  public  markete,  &c,  within  certain  distances 
thereof;  the  sale  of  a  quarter  of  lamb  to  a 
grocer  at  a  place  within  the  allowed  limits,  and 
teking  goods  in  payment,  is  a  violation  of  the 
ordinance,  subjecting  the  seller  to  the  penalty 
imposed.  FiUage  of  JMalo  v.  J^eboler^  10 
Wend.  99. 

33.  A  by-law  of  a  corporate  body  for  the 
regulation  of  trade*  and  imposing  particular  r^ 
strainto  as  to  time  and  place,  is  good ;  but  gene- 
ral leatrainte  are  bad.    Ibid, 

34.  li  teenUf  that  a  stranger  violating  the  law 
of  a  corporation  relative  to  the  aale  of  certain 
articlea  within  their  laws  would  be  subject  to 
the  penalty,  and  would  be  deemed  an  inhabitant 
pro  hoc  viuy  and  chargeable  with  notice  of  the 
law.    Ibid. 

35.  A  banking  corporation,  located  in  a  vil- 
lage, authorised  by  law  to  raise  money  by  tax 
for  certain  purposes,  is  liable  to  pay  ite  propoi^ 
tion  of  the  villagu  taxes,  and  ite  real  and  pei^ 
sonal  estate  is  accordingly  subject  to  taxataoo. 
Ontario  Bank  v.  BunneUl  10  Wend.  186. 

36.  A  party  objecting  to  proceedings  relative 
to  the  opening  of  a  street,  cannot  avail  himself 
of  an  irregularity  which  majr  exist  in  the  pro- 
ceedings relative  to  property  in  which  he  has  no 
interest.  Cbke  v.  TVueUeo  of  WilUttmobwr^ 
10  Wend.  6594 

37.  Where  a  board  of  trastees  of  a  village 
consiste  of  the  number  of  /fre,  a  resolution 
passed  at  a  meeting  of  such  board  is  not  obli- 
gatory, in  which  only  two  of  the  memben  coih 
cur,  the  other  three  members  omitting  to  vote 
on  the  ground  of  intereet^  but  entering  their  as- 
sent to  the  proposed  measure.    Ibid, 

38.  A  vote  of  eonfirmation  of  an  assessment 
passed  at  a  meeting  of  a  board  of  trustees  con- 
sisting of  the  number  of  ybe,  at  which  only  four 
metnJSn  attendbdi  and  m  which  vote  but  two 
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4KHning  in  mU  is  not 'a  TBiid  act,  alUiough  the 
tvo  tnittees  who  did  not  ?ote  aMeated  to  the 
Tole  of  their  eonea^ea*    Md. 

38.  The  traateea  ei*  the  village  of  WUiUtm»' 
kurgk^  in  the  county  of  Kinga,  may  piooeed  in 
the  ezecQtioo  of  the  powera  intrnated  to  Ihem 
by  their  act  of  inoorporatioa,  although  the  map 
<n  the  annvy  of  the  vUlfff^  dtreetedhy  the  act 
to  be  made,  doea  not  ezhwit  the  gndationa  and 

Xkttona  required  in  the  atreete,  roada,  and 
/a  to  be  permanently  laid  out.  IbitL 
89.  M  aegmi^  that^here,  in  an  act  of  ineorpo- 
vatkm  of  a  ▼fUage,  such  requiremeat  ia  made, 
the  act  will  be  consideiBd  as  eompHed  with,  if 
the  duty  be  perfoimed  as  far  aa  prMcable ;  t.  e. 
if  the  ineqaalitiea  of  the  auifaee  of  the  Tillafe 
plot  he  BO  gpreat  and  embanusainff  aa  to  render 
an  accarste  gredation  iBmractloable,  it  may  be 
aanitted.    /M. 

40.  The  truateea  of  a  Tillage  aothoriaed  to 
apaa  a  attaet  on  the  preaealment  of  a  petiikm, 
may  ael  upon  a  patttton  presented  to  tfidr  pre- 
decesaors,  and  direct  the  atreet  to  be  opened, 
if  aueh  netition  waa  duly  preaented  and  receiyad, 
although  not  lanlly  proceeded  upon  by  the  trus- 
tees in  oflice  at  me  time  of  its  presentment.  IbkL 

41.  Landa  Appropriated  for  tiie  openin?  of  a 
atraat  may  be  entered  upon  and  worked  pre* 
irious  to  the  appmisement  of  the  Tsloe  of  the 
•sma,  and  before  payment  of  the  damages  to 
the  owner.    Ibid. 

43.  It  is  no  objection  to  an  appraisement  of 
Hie  talue  of  land  required  for  H  street,  Uiat  in 
form  it  eatimatas  the  value  of  the  land  at  a  cer- 
tain Bum  per  Ibot,  instead,  of  atating  ita  value  la 
a  groaa  amount.    Ibid. 

43.  'Where,  on  the  titering  of  a  street  in  the 
^laga  of  RoCheater,  the  damages  were  asaeaa 
-ad  to  the  owner  of  land  tricen  for  the  street, 
and  an  action  waa  breught  by  bim  against  the 
wprporation  of  the  vittase  for  the  recovery  of 
the  aam  aaaaased  in  his  favour,  and  it  appeared 
that  there  was  a  bnildittjr  erected  on  the  ground 
required  for  such  alteration,  Ae  expenee  of  re- 
sioving  wliich  would  ezoeed  9160;  U  wa$  kM, 
that  the  action  did  not  lie,  and  that  the  oorpo- 
fation  were  not  estopped  from  alleging  that  die 
Whole  proceeding  was  a  nuHity,  from  the  want 
-of  Jurisdictton  in  the  trustees  to  make  the  al- 
teration. Cittfkr  V.  7VQ^ee$  ef  Roeheder^  19 
Wend.  105. 

44*  The  Municipal  Court  of  Brooklyn  lias 
power  to  issue  an  attachment  againat  the  goods 
of  a  debtor,  who  is  about  to  depart  from  the 
aomty,  or  is  concealed,  dec.;  but  that  Court 
has  no  authority  to  issue  stich  process  against 
<he  goods  of  a  debtor  about  to  remove  his  pro- 
perty from  the  county,  with  intent  to  defraud 
liis  creditors.  Wkitney  V.  Jokmon  ei  oL  19 
Wend.  369. 

45.  The  Sapreme  Court,  on  appKeation  for 
"ttie  confirmation  of  a  tepott  of  commissionere 
of  estimate  in  the  lining  out  of  a  street  ift 
Brooklyn,  cannot  pass  upon  the  question  of  ]n- 
lisdietion  of  the  Court  appointing  the  colhims- 
aioners,  or  open  the  regufari^  of  the  incipient 
-proceedings;  and  they  can  be  reviewed  only 
itnon  eeriiorari  directed  to  each  Court.  Pmiekin 
ffor^  fifc  if»roM$n^  13  l^end.  ^. 


46.  The  inhabitants  of  EsstfaampUMi  1itf«  ne 
ifght  to  take  aea  weed  from  Hive  Plaee  betch, 
by  virtue  of  any  sttpulation  or  coediiion  con- 
tained in  the  deed  executed  in  1770,  by  dn 
traateea  of  that  town,  to  Benjamin  Leek.  Por- 
mm  V.  mikr,  15  Wend.  561. 
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IL  J¥lum  It  udumiftitBp&n  UtMt  (a)lbrt» 
pirim  io  lAe  pvmnf  (b)  #W  imjmmk 

'ftftUtHtdfttpttf^  f  (C^  fht  tM^SfMi  W  ttm 

^FtftHjf^  &ttd  tmp&t^jor  mesne  ^4PSi 
^1  (d)  #br  mJM  leawwilferf  awdy  cwwr 
qf  Ugtti  ptneetdlng9» 

lY.  TVapamer  ab  uutio. 


L  AP%cn  ihe  aeUm  mnut  be  iretptm^  tad  tektu 


1.  Where  a  party  is  authortaed  by  19  Kt  of 
the  Legislature  to  erect  a  dam  in  the  rif  er  pn- 
viously  declared  a  pablie  highway,  ind  tfta 
its  erection  it  is  wilfuHy  and  intentioaaHy  cot 
away  by  third  persons,  and  an  immeditte  ni 
direct  injury  ensues,  the  remedy  is  by  actioo  d 
trespass,'  and  not  case*  Wilson  v.  Smitk  et  «L 
10  Wend.  394. " 

•  « 

II.  WhHkm^  atHm  qf  inapm  Umt  (a)  F9rk' 
jitrimto  tktpiMwm^ 

9.  Where  «  iafury  Sa  not  the  dfeet  ef  n 
unavoidable  accident,  the  p^noa  by  wh<mi  it  h 
inflicted  is  liable  to  respond  in  dametee  to  ibi 
aafferar.    Au/bdk  v. /Meidfc,  3  Wend.  891. 


(b)  At  ifi^vrwe  Io 
3.  Trespass  de  bom*  mpoMlSk  Hee  wbcn 
one  unlawfully  intermfeddlea  with  the  gM^tof 
another,  though  there  be  no  maaual  inteifcteiWi 
aa  by  exeretsing  an  amhority  over  them  in  defi* 
anee  or  exeloaion  «f  the  owner.  Wki^tringkn 


V.  Ltdbifj  7  Cow.  735. 
4.  Thus, 


wliere  a  consttflile,  having  se  exfe» 
tion  againat  G.,  leviad  on  L.*«  geode  in  G.H 
handa,  as  L.*s  agent,  by  taking  an  kfoiMj 
and  aeeurity  for  their  forthcoming,  Wflng  ^ 
would  take  them  away  nnleaa  secuffty  shmm 
be  given ;  kdd^  that  he  waa  a  trespasser.   M 

5.  Where  one  delivera  penenal  profMtj  is 
snother,  to  be  returned  after  a  certain  pme;  ij 
the  expiration  of  the  time,  Ihe  same  ideotical 
property  reverta  to,  and  dieti^  is  ia  the  bailor; 
he  may  take  it  firom  one  having  a  wnMi|fiil  ^ 
session,  without  being  IMle  to  an  setioa  d 
trespass.    Bwd  t.  ^Iw,  7  Cow.  759. 

6.  Otherwise  where  the  eoiftraot  of  thebsilat 
is  either  in  the  aHernative,  io  retan  the  pro- 
peitv  bailed,  er  deliver  property  of  the  •«■• 
kind  aad  quality,  or  when  the  eotfiactii  to  » 
the  latter  only.  In  either  of  these  miei  w 
obligation  on  the  part  of  the  bsUse  iwti  a 
eoatniet ;  aad  till  he  actually  made  the  deKf«Tt 
thoagb  the  time  had  expired,  tha  Wkr  Ini  >• 
vested  interest  in  the  property.    Tkc  Istli^f  * 
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ftot  properly  a  bailmeDt,  bat  operates  as  a  sale, 
aod  the  right  of  the  bailor  is  a  cKoee  in  action 
only;  and  see  note  (a)  to  this  case.  Semb*  Stjf 
mour  T.  Brown  (19  Johns.  44.)  b  oyerruled. 
Ibid. 

7.  Bat  om  the  delivery  of  the  identical  pro- 
perty, or  other  property,  jto  the  bailor,  in  satis- 
fiicUoB  of  the  contract,  he  has  a  Tested  interest 
in  possession  in  the  speeilio  property  deUvered. 

8.  Possession,  tnoogh  tortioas,  is  sufficient 
to  maintain  trei^ass  against  a  stnuiger  who 
divests  soch  possession.    Ibid. 

9.  When  one  haying  possession  of  personal 
propertT,  deUyered  it  to  another  who  claimed, 
bat  had  no  right  to  it,  upon  his  agreement  to 
«ee  L.,  and  negotiate  about  the  title,  which,  on 
obtaining  possession,  he  refused  to  do,  but 
claimed  and  sned  the  property  as  his  own; 
keld^  that  trespass  lay  against  him  at  the  suit 
of  the' one  from  whom  he  so  obtained  the  pro- 
perty.   Ibid. 

10.  A  plaintiff  haying  a  right  to  personal 
pioper^,  loaned  to  another  for  an  indefinite 
term,  may  maintain  trespass  for  taking  it.  Oner 
T.  Slamu^  9  Cow.  687. 

11.  Where  a  father  loaned  twe  cows  to  his 
daughter,  .which,  or  their  yoang,  continued  in 
ber  possession  seyenteen  years ;  umble^  the  fa« 
ther  mi|^t  maintain  trespass  for  talcing  them,  or 
their  young,  from  the  possession  of  the  daugh- 
ter, or  dauj^hter*s  husband.    Ibid. 

13.  A  n^t  to  reduce  property  into  actual 
possession  is  sufficient  to  entitle  a  party  to 
bring  trespass  de  bom»  a^forUUia.  Where  a 
party  is  in  possession  of  a  part  of  a  lot  of  land 
without  title,  his  possession  is  confined  to  the 
land  actually  occupied  by  him ;  and  cannot  be 
extended,  by  construction,  beyond  it,  so  as  to  en- 
title him  to  reclaim  timber  cut  on  that  part  of  the 
lot  not  in  his  actual  possession.  The  purchaser 
of  a  lot  of  land  has  no  right  to  follow  and  re- 
claim logs  cut  upon  the  lot,  and  remoyed  there- 
from, preyious  to  his  purohase.  In  trespass  de 
borne  a^mrtaiiaf  the  defendant  cannot  show  pro- 
perty in  a  stranger.  Jikin  ads.'  Back  ei  oL  I 
Wend.  466. 

13.  Trespass  will  not  lie  against  a  person 
whose  seryant  takes  property  by  mietahe^  where 
no  direction  or  authority  is  giyen  by  him  to  the 
seryant  to  take  the  particnlar  property  in  ques- 
tion, and  where  there  is  no  subseauent  assent  or 
approbation,  with  a  knowledge  or  the  trespass. 
Srou^kion  y.  WhaUony  8  Wend.  474. 

14.  Trespass  de  bonie  amrtatie  lies  for  leyy- 
ing  upon  the  property  of  A.  under  an  exeeutioo 
against  B.,  and  requiring  the  engagement  of  a 
reeeifiltor  that  the  property  shall  be  forthcoming, 
or  the  amount  of  the  execution  paid ;  althou^^ 
there  has  been  no  remoyal  of  the  property,  and 
the  receiptor  permits  the  party  to  remain  in  pos- 
session, and  to  dispose  oi  it  as  his  own.  Phil' 
Upe  y.  HaU^  8  Wend.  610. 

1 5.  The  party  whose  proper^  has  been  leyied 
apon,  and  who  has  indemnified  the  receiptor,  is 
in  such  cases  entitled  to  recoyer  the  full  amount 
of  the  sum  agreed  to  be  paid  by  the  receiptor,  in 
ease  of  the  noodeliyery  of  the  property.    Ibid, 

16. .  Trespass  de  bonie  tuporiaiie  lies  against  a 
party  who  directs  the  detention  of  property 


taken  by  an  officer,  aod  indemnifies  the  officer 
against  damages  consequent  upon  such  taking. 
&oi  y.  Chandkr^  10  Wend.  110. 

17.  The  constructiye  possession  of  an  owner 
is  sufficient  to  entitle  him  to  ^maintain  trespass 
for  the  taking  of  property  out  of  the  hands  of  a 
person  to  whom  it  was  lent.    Ibid* 

18.  Where  a  party  sold  a  mill  standing  npoa 
the  lot  of  his  neighbour,  and  appointed  a  day 
for  the  purehaser  to  take  it. away,  promising  to 
aid  him  in  its  removal  if  assistance  was  neces- 
sary, and  the  mill  was  subsequently  taken  down 
and  remoyed  by  the  purehaser ;  H  votia  hcld^  that 
the  yendor  was  liable  to  an  action  of  trespass, 
although  there  waa  no  proof  of  his  being  pre* 
sent,  or  aiding  in  the  remoyal  of  the  baudiog. 
WaU  eioLr.  (hbome^  13  Wend.  39. 

19.  The  plaintiff  recoyered  a  judgment  for 
$5000  against  different  persons,  in  an  action  of 
trespass  de  bonie  aaportaUsi  but  no  execution 
was  ever  issued  upon,  nor  was  any  satisfaction 
ey^  obtained  of,  tne  judgment.  The  defendant 
receiyed  into  his  possession  the  goods  j^or  a 
part  of  them)  which  were  the  subject  ot  the 
action  of  trespass ;  sold  them,  and  took  the  pro- 
ceeds. In  an  action  of  auumjmt  against  him 
for  money  had  and  received,  (being  the  proceeds 
of  the  mods  sold,)  it  toae  held^  that  the  action 
was  well  brought,  and  could  be  sustained* 
Stvrievani  y.  Waierbwry,  3  Hall,  449« 

(c)  Ihr  injwriee  to  redt  proptrty^  and  trtepaufor 

mesne  propte, 

.  30.  In  an  action  of  trespass  for  meene  profiti^ 
against  a  bona^de  purehaser,  he  shall  be  allowed 
against  the  plaintiff,  in  mitigatiod  of  damages^ 
the  value  ot  permanent  improvements  made  in 
good  faith,  to  the  extent  of  the  rents  and  profits 
claimed  by  the  plaintiff.  Jaekton  y.  Loomie^  4 
Cow.  168. 

81^  A  lessor  in  sn  action  of  ejectment  may 
brin^  trespass  quare^  &c.,  against  the  defendant 
or  his  servants  for  an  injury  done  to  the  free- 
hold, intermediate  the  verdict  and  hob.  foe.  pou. 
executed.    Dewey  y.  (kbome,  4  Cow.  389. 

33.  AHter  the  re-entry  of  the  diettieee,  the 
law  supposes  the  freehold  all  along  to  have  oon- 
tinned  in  him ;  and  he  may  maintain  trespass 
against  the  disseisor  and  his  servants.    Ibid* 

83.  The  record  of  recovery  in  ejectment  is 
conclusive  evidence  of  title  in  the  lessor  of  the 
plaintiff  from  die  time  of  the  demise  laid  against 
the  defendant  and  his  servants,  who  cannot, 
therefore,  in  bar  of  an  action  of  trespass,  show 
title  in  another  after  that  time.    Ibia, 

34.  Where  there  are  several  separate  demises 
in  a  declaration  in  ejectment,  an  action  of  tres- 
pass Sjifainst  the  defendant  or  his  servants  may 
oe  maintained  in  the  name  of  that  lessor  upon 
whose  title  the  recovery  was  had ;  and  where 
it  appeared  that  the  sheriff  delivered  possession 
to  one  of  the  seveial  lessors  under  the  hab.fae. 
pote.  f  /Am  woe  held^  prima  facie  evidenoe  that 
the  recovery  was  upon  his  title.    Ibid. 

35.  A  writ  of  error,  by  the  defendant  in 
ejectment,  will  not  protect  him  against  an  im«* 
mediate  aetion  for  the  meene  profits.  Jaekeon  r. 
Delaney^  5  Cow.  33. 

36.  A  recovery  of  the  meene  profits  interme- 
diate the  judgment  in  ejectment  and  affirmance 


m 
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in  th«  Court  for  the  Correetion  of  Erron^  poi^ 
soant  to  1  R.  L.  144,  is  no  bar  to  the  eommon 
action  for  mesne  profits  for  the  residue  of  the 
time  dnrinff  which  tlie  defendant  in  the  eject- 
ment was  in  possession.  Lion  r,  Buriie^  5  Caw. 
406. 

97.  In  trespass  for  meene  profits,  the  reeaveiy 
in  ejectment  is  conclnsiTe  eridenoe  of  title 
against  the  defendant,  and  his  serrants,  from  the 
time  of  the  demise  laid  in  the  declaration.  HwL 

88.  The  action  for  mesne  profits  ma^  be  -sus- 
tained by  the  nominal  or  real  plaintiff  in  the 
ejectment.    Ibid* 

SM.  A  mere  executory  contract  to  parehase 
land  will  not  confer  a  right  to  enter*  Erwin  r. 
O/nuffod,  7  Cow.  889. 

30.  One  entera  and  builds  on  the  lands  of 
another,  who  entera  upon  the  Intruder,  and  the 
intruder,  in  his  turn,  entera  and  turns  the  owner 
out  of  possession;  the  owper  may  maintain 
trespass.    Jbid. 

31.  One  tenant  in  eommon  has  no  right  to 
enter  upon  his  co-tenant,  and  oust  him  of  his 
possession.  If  he  do  so,  trespass  ^uare  ekn^mtm 
fregii  lies  for  the  injury.    Ibid, 

38.  In  an  action  of  trespass  quare  elaueum 
fregit^  brouffht  in  the  Common  Pleas,  by  reason 
that  the  detendants  pleaded  title  in  a  Justiee's 
Court,  in  a  suit  for  the  Aame  cause  there,  the 
defendant  is  confined  to  his  plea  of  title,  which 
admits  the  trespass.  And  tliou^  he  plead  the 
general  issue  in  the  Common  rleas,  and  the 
cause  go  down  to  trial  on  that  issue,  on  the  pro- 
duction of  the  plea  of  title  upon  the  trial,  Uie 
Court  should  confine  him  to  it,  and  not  require 
the  plaintiff  to  proTo  the  trespasst  JferM  t. 
Berrif^  7  Cow.  344. 

33.  Though  the  defendant  may,  yet  he  is  not 
bound  to  give  notice,  and  move  to  atrike  out  the 
plea  of  the  general  issue.    Ibid, 

34.  But  u  the  Court  allow  the  fAea  of  the 
general  issue,  and  thereupon  the  plaintiff  prove 
the  trespass,  and  the  cause  is  tried  upon  its 
merits,  and  a  verdict  found,  and  judgment  ren- 
dered for  the  defendants,  the  proceedings  will 
hot  be  set  aside  on  error.    Ibid. 

35.  Under  that  issue  the  defendants  may 
]>reve  that  the  plaintiff  had  not  possession  of,  or 
title  to,  the  hetu  in  jiio,  when  tne  trespass  was 
committed.    Ibid. 

36.  In  trespass  on  lands  of  which  the  plain- 
tiff hamo  actual  possession,  he  miust  necessarily 
show  its  title,  and  thus  make  out  a  oonstructiTe 
possession.    Huhbell  r,  Boehetter^  8  Cow.  115. 

37.  Hence,  though  he  sue  In  this  Court,  and 
recover  less  than  |iS),  he  is  entitled  to  full  co^ts. 
Ibid. 

38.  Where,  in  trespass  for  cutting  timber,  the 
plaintiff  recited  and  referred  his  claim  to  the 
old  statute  of  1805,  which  is  repealed;  held^ 
that  he  could  not  recover  treble  damages  upon 
the  statute  of  1813.    (1  R.  L.  I>38.)    Ibid. 

39.  Whoever  has  an  exclusive  right  in  the 
•oil,  as  to  a  crop  of  wheat  growing  thereon,  may 
maintain  trespass  quare  eknteum  fregii.  Jtxuiin 
T.  Sawyer^  9  Cow.  39. 

40.  An  action  of  trespass  will  not  lie  by  a  re- 
▼ereioner  for  an  injury  to  the  ioheritanee,  com- 
mitted by  a  person  who  acts  under  the  authority 

*  "v  the  permission  of  the  tenant  for  life ;  such 


person  not  bmng  a  efranger  within  tfa«  IMftdng 
of  the  statute  authoriziag  actions  by  reveiuoB- 
en  for  such  injuries.  Livingti&n  etaLi.  MM, 
8  W^end.  605* 

41.  A  plaintiff  in  the  Common  Pless  it  not 
entitled  to  double  costs ;  on  the  contrary,  is  lii- 
ble  to  pay  cosis  to  the  defendant,  where  the  le* 
covery  is  less  than  a  sum  sufficient  to  carry  ootlt 
in  the  Common  Pleas,  in  an  action  of  trespan 
mtarexfauntmfieeitj  originallv  commenced  in  t 
Justice's  Court,  out  removed  hy  plea  of  tide 
into  the  Common  Pleas,  in  which  Cooit  the 
plaintiff,  aiVer  a  plea  of  lAerttm  ienencntMit 
new  assigns,  and  the  defendant  pleads  sot 
guilty  to  sooh  new  assignment.  TMe  Papk  r. 
The  Bemeeker  Qmmtm  Pleae^  8  Wend.  M7. 

48.  The  severance  of  machinery  from  a  mill 
does  not  divest  the  owner  of  his  property;  wkt 
was  before  part  of  his  freehold  becomes  person- 
alty by  the  severance.  Mbrgan  v.  Vmek^  9 
Wend.  687. 

43.  A  disseisee,  after  recovering  posaesaias, 
may  maintain  trespass  against  the  disseisor  or 
his  servants,  or  a  stranger  acquiring  title  froa 
the  disseisor.  Where  a  stranger  derives  bis 
title  from  a  person  rightfully  in  possession  at  tlie 
time,  trespass  does  not  lie  against  him.   Ibid, 

44.  Where  property  is  severed  from  the  free- 
hold, and  remains  upon  the  premises,  and  is  aob- 
sequently  removed,  the  statute  of  Itmitatiooa  ii 
no  bar,  if  the  mat  for  ike  remomd  bebmigbt 
within  six  years,  although  more  than  rix  yeais 
have  elapsed  since  the  severance.    /6iii 

45.  The  person  in  possession  of  thepropertj, 
by  requesting  anotlier  to  remove  it  from  the  pro- 
mises, subjects  himself  to  an  action  of  trespaaa. 
Ibid. 

46.  Where  A.  has  been  in  possession  of  two 
farms  for  forty  years,  and  loses  one  of  then  ia 
an  action  of  dectment,  of  which  possession  ia 
delivered  to  the  plaintiff  in  ejectment  wiiboat 
specification  of  metes  and  bounds,  in  an  actiea 
of  trespass  quare  eimaumfregU  agalniat  A.  fa 
entering  upon  the  farm  lost  t>y  him,  be  is  ai 
liberty  to  show  that  the  loeue  in  quo  is  pari  of 
the  farm  still  retained  by  him,  and  not  a  por- 
tion of  the  htm  lost  by  him  in  the  ejectmeot 
Dewey  V.  Boordwell,  9  Wend.  65. 

47.  Trustees  defado  of  m  Tcligioas  soeietf, 
whether  such  society  be  incorporated  or  sot) 
may  maintain  an  action  againat  a  trespasser  for 
an  injury  to  the  meeting-house  of  the  society. 
Qrem  v.  Gom^,  9  Wend.  414. 

48.  The  ownfcr  of  the  land  through  which  a 
road  passes  may  maintain  trespass  (or  as  appio- 
priation  of  the  soil  of  the  road.  Gidimi  v.  £er4 
18  Wend.  98. 

49.  In  trespass  quare  elaumim fregit,  the  de- 
fendant may.  In  mitigation  of  damages,  prow 
timt  the  trespass  was  not  wilful  and  mslieiotti; 
and  in  this  case  ii  woe  held^  that  he  might  aho* 
that  he  entered  to  survey  off  a '  certain  portion 
of  the  premises  sold  for  quit  rents.  Mukinr- 
Geortner^  14  Wend.  !I39. 

50.  Proof  that  the  premises  were  used  aa  a 
wood  lot,  for  the  purposes  of  fuel  sud  feodngf  ^ 
sufiicient  evidence  of  actual  noasessioii  to  s» 
tain  an  aetion  of  trespass.    loid. 

51.  In  an  action  of  trespass  qmre  obsav" 
fregii^  evidence  that  the  Idcm  M  fao  Is  t  ynnt$ 
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road  belonging  to  i\\e  defendant  is  inadmissible 
uoder  the  general  issue.  .  Saundera  v.  IVikonj 
15  Wend.  338. 

(d)  Far  aeU  commitUd  under  colour  qf  legal  pro- 

eeedings, 

53.  A  nurchaaec,  for  a  valuable  oonstderation, 
of  chattels  levied,  upon  under  an  execution,  and 
sufiVited  to  renaain  in  possession  of  ihe  xlefend- 
ant  in  the  execution,  {hy  the  plaintiff's  order  U> 
the  sheriff  to  suspend  nroceedings  until  further 
directions,)  acqoii^  title  to  the  goods,  atid  may 
maintain  tres]^ass  against  the  sheriff  for  itetakin£[ 
the  property,'  to  execute  tte  writ  by  virtue  o? 
which  he  had  levied.  HU(^  v.  Cbaiea,  2  Wend. 
410.  \  . 

53,  AJiM/ice  wjbo  issues.a  second  execution 
after  the  first  is*  satisfied  i&  a  irapaasirf  and  it  is 
no  excuse  that  suph  second  execution  issued 
through  the  false  representation  of  the  p.laintiff 
that '  the  first  was  lost.  Lewki  v.  Pcdmer^  ^6 
Wend,  367.     \ 

54,  A  comlebk  acting  nn^er  such -second  exe^ 
cution.is  not  liable  as  a  trespasser.    Ibid:' 

55,  A  recovery  inay  be  had  fqr  the  fiill  value 
of  the  property  sold  under  a  void  execution, 
although  not  removed  by  the  purchaser,    i^icf. 

&(i,  Treapan  will  not  lie  againat  a  party  who 
has  procured^  a  aeOrc^^  wnrnni  to  s^oh  for 
stolen  goods,  if  the  wairant  bednly  issued  and 
regolarly  e^equted.  Bealy  v.  Perkina^  6  Wend, 

ssa.        ,        ,  •,      . 

^7.  A  person  acting  in  aid  of  an  officer,  and 
by  hi^  commandvient,  in  overeomin^r  resistance, 
to  the  esacntion  of  process,  is  a  trespasser,  if 
the  officer  is  not  Jostified  by  tl\e  {process ;  as 
where,  on  an  execution  against  A'.,  property  is 
attempted  to  be  taken  from  the  possession  of 
B,,  who  resists  the  oflScer,  and  a  bystander, 
oommanded  to  assist,  forcibly  lays  hands  on  B. 
to  overqojne  his  resistancct  if  \i  turns  out  tfiat 
the  property  is  the  property  of  B.,  aiid-not  of  A., 
the  bystander  is  Hahle  for  an  assault  and  battery. 
Hldtr  T,  Morriaon,  10  Wend.  126. 

5B.  The  bystander  obeys  at  his  peril ;  if  the 
officer  has  anthority  to  do  the  Apt,  the.  bystander 
is  bound  to  obey,  and  is  Justified;  and  if  he  re- 
fuses or.  neglects,  is  guiltv  of  a  ntisdemeanoor, 
and  subject  to  fine  and.  imprisonmeot;  on  the 
conti^ry,  if  the  officer  has  no  authority  to  do  the 
^t,  the  bystander  is  not  bound  to  obey,  and  if 
he  yields. obedience,  is  a  trespasser.    Ibid. 

69.  Trespass  lies  for  an  arrest  under  voidable 
process  set  aside  by  the  Court  as  irregularly 
wsued,  ChtqMnan  v.  &wU  vmd&Aera^  11  Wend. 

60.  Where  a  school  disUict  tax  is  voted,  the 
trustees,  in  'a|»porttonin^  the  sameani^onj^  the 
taxable  inhabitants,  must  apportion  ooly  the. 
sum  voted,  and  qot  makathe  apportionment 
japon  it  and  the  pear  centago' allowed  the.  col* 
lector.  Where,  howeter,.the  apportionment  wm- 
Dtad^  upon  the  sum.  voted  and*  the  per  eentage, 
althougn  erroneous  $  U  ufoa  held^.  that,  th^  trus- 
tees weia  not  liable  in  trospass  for  cansinff  pro- 
perty to  be  sold  in  the  collection  of  such  tax. 
Ea^don  ti  oi.  v.  Cakridar^  11  Wend.  91.  ^ 

61. , So  it  was  alsO'-Ae/i^  that  they  were  not 
charg^le  as  trtepassers,*  where  they  had  oinit- 
led  to  insert  4he  ilam^  of  all  fh'a  taxable  inha- 
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bitants;  there  being  no  evid^ence  of  mala /idea. 
Ibid. 

62.  In  tliese  cases,  the  remedy  of  a  party  ag- 
grieved is  by  appeal  to  the  superintendent  of 
common  schools,  or  by  suing  out  a  common  law 
cariiorarL     Ibid, 

63.  Subordinate  tribunals  are  not  liable  as 
'trespassers  for  auts  done,  growiug  out  of  an 
error  in  judgment.    I  hid, 

64.  Where  a  party,  or  inferior  magistrate,  or 
anypne  acting  in  that  character,  extends  ihe 
power  of  the  Court  or  a  statute  to  a  case  to 
which  it  cahnot  be  lawfully  extended,  they  be- 
come trespassers,  and  are  amenable  to  the  party 
aggrieved  as  such.    Ibid. 

65.  Where  trespass  is  brought  in  a  Justice's 
Court  against  three,  only  two  of  whom  are 
brought  into  Court  and  join  ksue,  and  judgment 
is  rendered  in  their  favour'  by  the  justice,  and 
C.'.^i  plaintiff  sues  out  a  ceriiarari^  and.  the  Com- 
mon Pleas  revejrsethe  judgment,  and  render  • 
judgment  foir  costs  pf  the  ceftiorari  against  all 
three  defendants,  suph  judgment  is  erroneous, 
and  will  be  revecsed  on  wnt  of  error.    Ibid. 

66.  Whex^  the  owne^  of  premises,  purchased 
by  bim  under  a  foreclosure  of  the  same,  is  enti- 
tled to  resort  to  forca  to  obtiao  possession  of  the 
property,,  his'  agents  and  6u&rvants  using  such 
force  are  exempt  from  liability ;  and  the  fact  of 
procuring  a  warrant  to  authorize  the  proceed- 
ings wiu  not  make  tKem  liable,  though  fiuch 
warrant  be  void.  \  GauU  Y.'J^ikina  tt  «/.  13 
Wend.  488. 

67.  In  an  action  of  trespass  in  a  Justice's 
Court,  where  the  defendant  justified  as  a  con- 
stable onder  attaehments  issued  by  a  justice  of 
the  peace,  and  (be  plaintiff  objected  generally 
to  the  admissibiii^  la  evidence  of  the  attach- 
ments, which  were  iipt withstanding  received  by 
the  jastice ;  t7  waa  hetd^  that  the  nJaiatiff  below, 
on  suing  out  a  cerlioraKi  to  the  ComiHon  Pleas, 
bad  no  right  to  object  to  the  admission  of  the 

^evidence,  thai  the  constable .  should  have  pro- 
duced the  preliminary  proofs  authorizing  the 
issuing  of  the  attaohi^nta.  Parker  v.  JVJrood, 
13.  Wend.  296. 

68.  Whether  in  to  action  of  trespass,  by  a 
third  person  against  an.  offices,  for  takinnf  pm- 
perty  by  virtue  of  process  from  a  Court  of  limit- 
ed jurisdiction!  iLis  necessary  to  show  that  thu 
proossa  was  legpUy.  issued,  or  whether  it  is 
enough  that  the  process  on  ifa  face  appears  to 
have  bean  legally  issued  I    Quaere,    Ibid^ 

III,  Defence  qndjusUpcaiioTu 

60.  In  justifying  under  an  execution  issned 
by  ^JuiHeeff  Me  peaee^  It  is  necessary  to  state 
the  alqiuie  under  which  the  justioa  acted,  and 
that.bjr  virtue.thcreof  he.  issifed. process,  or  that 
under  it  a  plaint  wa»  levied.  Cleveland  v.  Hogera^ 
6  Wend.  438. 

'70.  When,  in  pleadtng-,  the  facts  neeeaaary  to 
give  Juriadidtion  are  omitted  to  be  stated,  and 
It  is  only  alleged  that  a  jodgmeht  was  rendered, 
and  tliat  an  execution  was  issued  tqwn  euek 
judgmenl^  without  setting  forth  the  execution 
eer&a/t/itr.so  that  the  Court  may  see  whether  it 
afforded  protection  to  the  officer  who  exeouted 
iu  idle  officer  will  be  considered  a  treapaaaer* 
Ibid. 
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71.  Matter  of  jastifieadon  or  excuse,  at  com- 
mon law,  must  be  pleaded  in  an  action  of  tres- 
pass dt  banU  asporfaiia^  and  cannot  be  given  in 
evidence  under  the  general  issue.  Moot  v. 
ChandJtr,  10  Wend.  110. 

73.  In  an  action  of  tori  against  sereral,  if 
when  the  plaintiff  has  closed  his  proofs,  there 
i$  no  emdtwk  sgainst  one  of  the  defendants,  he 
mav  be  discharged  by  a  verdict  in  his  favour, 
and  sworn  as  a  witness  for  his  co-defenduita ; 
but  this  cannot  be  done  where  he  has  united 
with  the  others  iaa  plea  of  juMUJkaiion^  or 
where  there  is  wme  maenee  against  him.  Adca 
▼.  GmkHng,  10  Wend.  389. 

73.  It  iMDM,  that  to  just|f|r  an  acquittd  of  one 
defendant  for  the  purpose  of  making- him  a  witp 
nefts,  the  want  of  evidence  mast  be-  so  glaring 
and  ^vious  as  to  afford  strongs  grounds  of  be- 
lief that  he  was  prbitrariVynuMte  a  defendant  to 
prsvent  his  testimony.    Ibid,  * 

74*  Where  one  of  two  defendants  sued  in  a 
Justioe*a  Court  confesses  judgment  as  well  lor 
his  co-defendant  as  for^  hims^f;  aad  an  execu- 
tion issues  upon  sueh  judgment,  by  ▼irtue  of 
which  the  property  of  hto  co-defendant  is.  tal(en 
and  sold  by  his  diree^oa ;  in  an  action  oif,  tres- 
pass agakist  him  by  bis  co-defendant,  b^  may> 
justify  under  tiie  judgineot  andexecntion,  with- 
out proof  of  his  autnoricy  to  confess  the.  jndg^ 
ment :  if  there  was  a  want  of  authority^  the 
judgment  may  he  reversed,  hut  it  is  not. void. 
In^UU  V.  JSjpraguef,  10  Wend.  679^ 

,    .  IV.  TVetpamn  ab  iiiltio.    . 

ISfk  Two  joint  trespassers  were'sjted.  by  a 
single  nonbailable  etf.ad  reap.,  but  appeared, 
by  separate  attorneys,  and  the  proceedings  were 
several  for  the;tr8spa8i  against  each,  with, 
five  dollars  damages  by  confession  and  full  costs 
against  each.  On  having  psid  or  being  dis- 
charged from  the  damages;  AeJtf,  that  this  dis- 
charged the  other,  but  the  plaintiff  might  col- 
lect nis  costs  of  each.  Skukerbaeker  v.  Cbher^ 
8  Cow.  UK 

76.  Here  were  two  separate  suits  for  tl^ 
seme  tmspass. .  JbH 

77.  In  such  ease,  the  plaintiff,  mfliy  electa  de 
meHoribuB  dammi^  hut  can  hajp  dhly  one  satis- 
fsotion.    Ihid, 

78.  Thouffh  nonbailable  procMs  go  agtafilist 
several  jointly,  the  plaintiff  may  4edaie  agaioft 
them  severally.  .  Ibid,  . 

79.  Where  each  party  demurs  tasome  plead- 
ing of  his  adversary,  the  one  first*  deianning 
ought  to  make  up  the-deipnrrer  books,  ii^ter 
T.  Fienon^  8  Cow.  113» 

80.  If  one,  who  enters  the  house  of  another  by 
license,  commits  an  unlji^fyil  act  after  such  en*> 
try,  the  persob  so  entering  is  a  tiDespasser  a6 
initio.    JtUen  v.  Orafoot,  5  Wend.  $06. 

y .  Joint  trttpat$tn, 

8I4  One  of  two  defendants,  sued  jointly  fer 
the  same  trespass,  thouffh  he  suffer  judgment  to 
pass  against  him  by  default,  cannot  be  a  witness 
for  his  eo-defendant.  Otfaerwiset  if  he  {tod, 
and  there  be  no  evidence  against  him«  -  Bokun 
T.  Daykr^  6  Cow.  313. 

88.  In  trespass  against  several  persons  jointly 
ibr  the  same  act,  the  damages  must  be  jointly 


assessed,  though  they  sever  in  pleadbs,  or  one 
suffer  judgment  by  default,  and  the  trial  proceed 
upon  a  venire  tarn  quam.    Ibid, 

8^.  In  trespan  guare  domum  fregU,  htU,  tW 
the  defendfLnts  might  show,  in  miii^ition  of  duBBget, 
their  motives  and  induoeaientB  to  enter  the  house,  is 
that  it  WS8  to  eearch  for'  fumiture  which  tfaejr  had 
been  infimned  was  nuasing*    Ibid, 

6i.  Where  several  individuals  act  in  Jdmetri  in 
entering  upon  a  lot  of  land,  and  cutting  and  canyiog 
away  timber,  they  are  jointly  iiable  in  an  adioa  of 
trespass^  although  ihey  do  notjMi^cipate  as  psrtDoi^ 
share  and  ahaire  alike,  in  (he  avidlB  of  the  treqpaSL 
William  \.  Sheldon  et  oL  10  Wend.  66C 


;  TRUL  AND  ITS  INCIDENTS. 

L  In'civil  cme^yOnd  wkm  a  demand  simdd he  frnd 

at  trial.     .    '     , 
IL' ]h  criminal  taset^  • 

I.  In  e%cil  edui,  ckd  when  a  demand  ^ioM  be trmei 

ottridL 

.  I*.  A  peint  onoe  £ie^y  decided  Iff  the  Covt 
staj  be  reversed  for  the  purpose  of 'bruging  a  writ 
of  error  ill, analfaer  cause;  but  the  Cokutwiil  not 
have.it  angled.  \Banktif  Utim  v.  W^q^,  S  Cow.  711 

J.  To  excuse  from  tilal  and  costs  00  aooeoat 
of  the  defendant's  insolvenc^rj  the  plaiotiffmait 
show  thst  he  was  discharged  under  the  loiolTBnt 
act  after  snit.broogfat^  and  move  to  diseootiaiis 
without  costs.    Ozae  y.Beikne^  5  Cow.  422. 

.8.  That  the  plaintiff  was  surnrised  with  a  de- 
fect of  testimony  which  he  cgoid  not  aoppty  at 
the  eirealt,  allowed  as  an  ^kelise  from  atlpalatr 
iBfl^  but  not  from  costs.  « Ibid.- 

3.  A  hill  .of  partioolars  statidg  aa  esdone* 
meat  of  a  note  in  blank  may  he  ifiued  up  oa  the 
trial.    Norrie  v.  Badger^  6  Cow.  449. 

4.  An  issue  was  on  the  sufSciency  of  G.'i 
property,  to  eatisfy  a  ^rtain  judgment  and  exe- 
cution. BM^  that  the  amount  of  pravions  ca* 
cumbrancea  on  th(*  samei^R^terty  waswithif 
the  issue,  ^d  might  be  inquirsd  d*  op  the  Uial* 

,  6«.  In  general,  ^ivhere  a.  party  is  charged  «isk 
a  speOific  fraud  i^  a  civil  acuon,  his  character 
is  not  in  issue.  •  The  evtdance  of*  ifaod  caaDOt 
be. repelled,  therefers,  by  proving  his  genenl 
good  character  for  integrity.  « rm»ler  v<  Tke 
JEtna  Fire  Imuranee  Oampanv',,  6  Cow.  tit3. 

6.  After  the  plaintiff  rested  his  cause  at  the 
circuit,  on  the  trial  6i  a  question  of  fact,  tbe  de- 
fendant's  ^kmnsel  eaHed  a  wttaieas  on  his  P«^ 
who  was  sworn  ;  but  t|ie  judge  intimated  as 
eNpinion  in  favour  of  the  de&ndSnt  on  the  <^Dei- 
tion,  aqd.tbe  counsel  forbore  to  exaamne  tbe  vit- 
nese  Or- introduce  any  further  testiidony;  vA 
Uilst  though  the  4efenaaitt'  urged  hiin  to  foea 
with  his  proof.  Thejury  found  for. the. piaiouff; 
IMU  that  this' was  no  ground  for  a  new  uiaL 
Beekmanv, Bejawt^ 7  Cow.  39.      . 

7.  A  Cir6Qit  Cdoft  may  be  holdea  diniflg 
term.    Beudi  v.  FuUonJtaeik^  7  Cow.  509. 

8.  And  tbe  mowv  may  be  awarded  r^tanabh 
the  firtBt  day  df  the  terad,  with  a  lien  m^  &«-< 
and  a  conthraance  lo  a  day  in  tens  sabaeqiieot 
$0  the  day  of  tiisl.    Ibid.  . 

9«  And  the  venareitself  may  beisaaed,  tested) 

■lid  letaniahU  acsoofdiiftgly*    Ibid. 
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10.  The  juiT  for  the  circuits  aie  ■nmmoned 
independent  of,  and  without  reference  to  the 
fwfurf,  the  award  or  form  of  which  may  be 
amended  iik  any  w»r,  so  as  to  mrice  them  cod* 
form  to  the  fact,  and  eTen  a  new  c«fitr«  may  be 
ordned  and  filed  nutif  pro  tune*    Ibid, 

11.  Where  counsel  roee  to  address  the  jory, 
ui4  the  judge  told  him  he  shenld  charge  against 
iilm,  and  he  did  not  therefore  address  the  jtnry ; 
keH  that  this  was  a  volmitary  relinqoiehmenV 
of  the  right  to  address  them,  not  compnlsoiy  by 
the  decisioa  of  the  Judge,  Jaeiuon  r.  Cody^  9 
Cow.  140. 

19.  The  poi[«ty  of  a  defendant  will  not  ex- 
ense  the  plamtiff  Horn- trying  a  cause,  unless  the 
defendant  has  obtained  an  insolTent^s  di^ohaige. 
jSrahde  ads.  HHuaUm,  I  Wend.  34. 
""  131  A  judgment  will  Hot  be  reversed  because 
the  Court  omitted  to  charge  the  jiury  as  to  tbe 
legal  inference  arising  from  the  testiinony  in  the 
ease :  to  sustain  a  writ  of  errcnr  on  the  ground 
that  the  Court  neglected  to  charge  the  jury  upon 
a  qaestiott  of  law  arising  upon  the  facts,  it  must 
appear  by  the  bill  of  exceptions,  not  only  that 
Che  facta  upon  which  the  c^iiestion  arose  existed, 
bat  also  that  the  Court  was  disthietly  itquaAei 
to  indrutt  the  jury,  as  to  the.  law  on  that  point. 
Law  T.  MerrifiL,  6  Wend.  918. 

14.  Nor  will  a  judgment  be  rsTersed  because 
from  the  record  it  appears  that  the  jury  hare 
passed  only  upon  the  issue  of  nomHUHitnprit^ 
when  there  is  such  a  plea,  and  also  a  plea  of 
payment  rthe  finding  oT  the  jury  upon  the  issue 
nnder  the  plea  of  fu^fwuatfm/wtV,  neceeaarily  ne- 
gatives  the  plea  of  payment    Jflrid. 

15.  It  is  not  a  prope^  exercise  of  discretion 
in  a  Court  after  the  question  has  been  submit- 
ted to  a  jury,  and  uler  it  was  seen  that  a  ctn^ 
femon  in  a  pariieular  form  was  necessary  to 
make  it  conclnsite  cTidence  to  defirat  the  action, 
to  permit  the*  witneta  to  remould  the  confession 
into  that  form.    Ibid, 

16.  An  issue  of  nui  tiel  record^  being  an  ieeue 
0ffaei,.matit  be  tried  by  jury:  where,  therefore, 
a  defendant  pleaded  mi  tiel  record  and  an  tf»- 
toiveni  dieekorge^  the  Oourt  refused  a  rule  that 
the  defendant  elect  between  his  pleas.  TreUer 
V.  iniU^  6  Wend.  519. 

17.  A  general  oath  may  be-  administered  to 
jmors  at  the  opening  of  a  Court  for  the  trial  of 
isanes ;  it  is  not  necessary  that  they  should  be 
flwom  in  each  cause  in  which  they  are  called. 
The  People  t.  JBkmy  Common  Pieae^  6  Wend. 

18.  In  an  action  ex  deUeto^  the  nonjoinder  of  a 
party  plaintiff  can  be  taken  aidvantage  of  only  by 
plea  in  abatement,  or  bv  way  of  apportionment 
of  damages  on  tlie  trial.  Gi&ert  t.  Diekineon^ 
7  Wend.  449. 

19.  Where  a  general  objection  is  made  totbe 
decision  of  a  Court  on  the  trial  of  a  cause,  and 
on  review  thereof,  4he  decision,  if  objec^nable 
•t  all,  is  so  olily  in  part ;  Che  party  is  not  allow- 
ed to  avail  himself  of  the  objection,^  for  the 
want  of  precision  in  stating  it  at  the  trial.  Beab 
▼.  M*Jli*t^,  8  Wend.  109. 

90.  The  rule  of  damages  in  an  action  of  trover 
H  a  question  .of  law,  not  tp  be  submitted  to  the 
diametioa  of  a  juiy  •  Baker  r.  Wheeler^  8  Wend. 
605. 


91.  Where  property  is  tortiously  taken,  the 
plaintiff  is  entitled  to  recover  its  enhanced  vahe ; 
e»  g.  where  eaw  loge  are  taken  and  converted 
into  boarde  and  planh^  the  plaintiff  is  entitled  to 
recover  the  value  of  the  boards  and  plank.  So 
also,  he  is  entitled  io  intereai  on  the' value  thus 
ascertained.    Ibid, 

99.  On  putting  off  the  trial  of  a  ckuse,  a  de- 
fendant cannot  be  required  'to  pay  beyond  the 
taxable  costs  of  the  circuit.  Sail  v.  Dwinell, 
10  Wend.  698. 

93.  Where  a  mami&cturer  of  iron  ware  de* 
livered  to  another  manuihctQrer  of  the  same 
article  a  Quantity  of  ware,^upon  an  order  in  these 
words,  **Will  you  lend  me,  until  my  furnace 
gets  in  blast,  and  let  me  pay  you  in  the  same 
ware,  the  following  articles,  viz.^*  &c.;  fnd 
aiierwards  brought  his  action  to  recover  the 
value  of  tho  ware  $  t7  toot  heU  that  to  entitle 
him. to  sustain  his  action,  it  was  incumbent  upon 
him  to  prove  a  demand  of  the  aiticlea  to  be  re* 
turned,  when  the  furnace  of  the  defendants  was 
put  in  blaist.  Gilbert  v^  Manchceter  Iron  ifirnti* 
faeturing  Company^  11  Wend.  695. 

94.  A  plaintiff  cannot,  on  the  aecond  trial  of 
a  cause,  give  proof  of  the  testimony  of  a  de- 
ceased witness,  who,*  on  the  former  trial,  waa 
eaJUd  by  the  defendant,  and  on  his  cross-exami- 
nation gave  evidence  beneficial  to  the  plaintiff, 
where  the  defendant  shows  that  such  witness, 
at  the  time  of  testifying,  was  interested  in  the 
event  of  the  canae  on  the  side  of  the  plaintiff. 
Crary  v.  Sprague^  19  Wend.  41. 

'95.  A  new  trial  will  not  be  granted  on  the 
ground  of  the  admfssion  of  improper  evidence 
on  the  trial,  unless  there  be  prooable  reasons  to 
believe  that  injustice  has  been  ^one  by  the  ad- 
mission of  such  testimony.    Ibid* 

.96.  Where  one  partjr  entera  into  a  contract  to 
pay  to  another  a  certmn  sum  of  money  in  ser- 
vices of  a  particular  character  and  within  a 
giTen  time,  and  the  party  contracting  disables 
himself  from  rendering  the  services  within  the 
specified  time,  a  demand  of  performance  need 
not  be  ahown  to  entitle  the  other  party  to  sus- 
tain an  action  for  the  amount  specified  in  the 
contract.    IPNiah  v.  Oxm,  13  wend.  96. 

.II.  In  criminal  caaee. 

97.  Semble^  that  where  several  defendants,  en- 
tirely disconnected  in  the  transactions  through 
which  the^  are  aought  to  be  convicted,  are 
jointly  indicted,  it  would  be  a  sound  exercise 
of  discretion  to  grant  them  separate  trials.  TAs 
People  V.  VermUyea^  7  Cow.  108. 

98.  But  where  the  right  of  peremptory  chal- 
lenge is  out  of  question,  it  is  in  the  discretion  of 
ihe  Court  to  allow  a  separate,  trial  or  not.  Ibid, 

99.  Sembk^  however,  that  this  is  a  legal  dis- 
cretion ;  and  should  a  separate  trial  be  impro- 
perly denied  by  a  circuit  Judge,  the  Supreme 
Court  would  on  motion  order  a  new  trial.  Jbid, 

30.  Where  several  defendants  are  jointly  in- 
dicted, bat  the  indictment  is  removed  by  eer- 
tiorari  at  the  suit  of  a  part  of  the  defendants ; 
whereupon,  the  whole  cause  is  retained  for  trial 
on  the  civil  side;  if > the  other  defendants  will 
not  voluntarily  come  in  and  be  recognised,  ^.f 
they  may  be  brought  in  on  a  eapiae.    Ibid, 

31.  Where  a  criminal  cause  is  tried  at  the 
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ditait,  Judgment  i§  Tendered  by  the  bench ;  and 
if  there  he  a  conviction,  semble^  that  the  ciream- 
stancee  in  evidence  mast  be  laid  before  them  by 
a  case,  or  in  some  other  way,  to  enable  them  to 
estimate  the  measnire  of  punishment.    Itid, 

39.  The  Sopreme  Cooit  wiH  not  render  judg- 
ment againat  the  defendant  in  a  caae  of  perjuij, 
though  convicted  on  the  civil  aide  at  the  circuit^ 
nnlesa  he  be  preeent  in  Coort  at  th^  time  of 
judgment.    Tke  Peoplt  v.  WinektU^  7  Cow.  539. 

33.  Sentence  of  the  slightest  corporal  punish- 
ment cannot  be  given  en  o^^en/ui.  (Note  6,) 
Ibid. 

34.  What  is  corporal  punishments  It  in- 
dudes  imprisonment.  Sembk^  sentence  in  4ifr- 
mfUia  can  be  given  only  of  a  fine.    Ibid. 

t5.  An  accomplice  admitted  to  teatify  of  one 
crime,  may,  though  lie  behave  well,  be  ]>rose- 
euted  for  another  crime,  the  implied  promise  of 
pardon  not  extending  to  that;  and  ir  it  appear 
that  he  is  charged  with  any  other  felony  than 
that  in  relation  tor  which  the  prosecutor  moves 
for  his  admission  as  a  witness^  this  fact  of 
itself  will  be  a  sufficient  ground  for  rejecting 
him.  Ffople  v.  Whipple^  9  Cow.  707.  *See  also 
People  V.  VemUlifea^  7  Cow.  369. 

36.  A  prisoner  tried  for  fdony  must  be  pre- 
sent at  the  taking  of  the  verdict  The  People 
V.  Perkitu^  1  Wend.  91. 

37.  A  party  is  entitled  to  poll  the  juiy,  even 
where  a  sealed  verdict  is  brought  in,  unless  he 
haa  expressly  assented  to  waive  the  right.  Jaek^ 
§on  V.  Hawks,  3  Wend.  619. 

38.  To  rendelr  a  conviction  before  a  Court  of 
Special  Sessions  valid,  it  is  not  necessary  that 
the  Court  should  inform  the  prisoner  of  his 
right  to  be  tried  by  a  jary,or  that  he  should  ex- 
pressly waive  suen  right.  The  People  v.  Good' 
win,  5  Wend.  351. 

39.  The  books  of  a  party  charged  with  hav- 
ing obtained  the  signature  of  a  person  to  a  note 
by  falsepretences,  are  net  evidence  to  show  the 
state  of  accounts  between  him  and  the  prosecu- 
tor, unless  accompanied  hy  proof  aliunde  of 
the  teal  situatton  of  the  accounts.  People  v. 
Oenun^  11  Wend.  31. 

40.  Evidence  that  the  presecutor  of  a  crimi- 
nal charge  had  offered  to  leave  Court,  and  not 
appear  as  a  witness  acainst  the  party  charged, 
in  case  he  veould  sOttle.  With  him  the  subject- 
matter  of  the  ehaVge,  is  not  admissible.    Ibid. 

41.  It  is  no  error  in  the  charge  of  a  judge,  if 
in  commenting  upon  the  testimonv,  he  points 
out  discrepancies  in  the  relation  given  by  wit- 
nesses, at  different  times,  of  the  &cts  of  a  case. 
IMd.  , 

43.  On  the  trial  of  an  indictment  for  string 
foreign  bank  bills,  it  is  incumbent  upon  the 
public  prosecutor  to  produce  at  least  prima  faeie 
evidence  of  such  banks,  and  of  the  genoineness 
of  the  bills.  The  People  v.  Caryl,  13  Wend,  547. 

43.  On  an  indictment  for  obtaining  by  false 
pretences  the  signature  of  a  party  to  a  promis- 
sory note,  where  the  pretence  was,  that  the 
prisoner  had  money  in  the  hands  of «  third  per- 
son absent  at  the  time ;  it  is  not  neo^sary  to 
prove  the  amount  represented  to  be  identicd  sum 
stated  in  the  indictment.  It  is  enough  if  the 
amount  rppresented  was  sufficient  to  meet  the 
^    ~"^nt  of  the  note  which  the  party  wasiji- 1 


doced  to  sign*.  Nor  is  it  necessary  to  a  mq- 
viction  that  thclalse  pretences  sboald  be  the 
sole  inducement  to  ^  signing  of  the  note;  if 
they  have  a  controlling  innnence  in  iadoeing  the 
signature,  itis  enoo^,  althbogfa  mbor  coo- 
sideratjons  operate  upon,  the  mind  of  the  party. 
The  People  v.  Merridti  \}  Wend.  67. 
.  44.  It  is  competent  to  a  party  whose  stgaa- 
ture  haa  been  fraud ulentiy  olHaiiied,  to  stale  (he 
reasjons  why  he  did  not  confide  in  the  personal 
responsibility  of  the  aocosedw    Ibid. 

45*  A  fUse  representation  anthonies  the  is- 
ference  of  an  intent  to  defraud*    Ibid. 

46*  Where  a  signature  to  a  note  hasbeen  ob- 
tained b?  fehe  pretences,  and  the  party  de- 
fhinded  naa  been  obliged  to  pay  the  note,  the 
indictment  may  charge  the. sum  paid  to  btve 
been  obtained  by  false  pretences,  withoQtwttio|r 
forth  the  obtaining  of  the  signature.    Ibid. 

47.  If  the  .accuaed  attempts  to  show  bis 
sbility  to  pav,  the  proof  must  be  limited  to  tbe 
time  when  the  signature  was  obtataed.    At^ 

48.  Proof  that  a  party  from  whom  a  note  wss 
obtsined  by  false  pretences  has  been  sutjerted 
to  a  suit,  or  to  the  payment  of  the  money  speci- 
fied in  the  note,  ia  madmissible,  unless  tfaeie  be 
a  oount  for  obtaining  money  by  false  pretences. 
People  T.  Gates,  1^  Wend.  311. 

^.  Admissions  made  to  a  clersryman  nsjbe 
received  in  evidence  in  a  criminal  case,  if  ibey 
be  not  made  to  him  in  hin  j)rrfemonai  tAeredtr 
in  the  course  of  discipline  enjoined  bj  bis 
church.    Ibid. 

60.  A  defendant  may  be  tried  at  the  same 
time  for  different  offences  charged  hi  the  sasn 
indictment,  if  the  offences  ere  of  the  same  p«iie, 
and  subject  to  the  same  punishment.    Pnd, 

61.  It  is  not  competentin  a  criminal  esse  t« 
give  evidence  of  the  bad  character  of  the  pri- 
soner, when  no  evidence  in  support  of  his  efas> 
iracter  has  been  adduced  by  Isim ;  so  held,  wbcid 
on  the  trial  of  an  indictment  for  haviogeoiui- 
terfett  bank  bills  with  the  intent  to  pass  tbeiu, 
the  confessioxr  of  the  prisoner  that  he  bed  bees 
a  convict  in  a.  state  prison  was  given  in  eridecce 
on  the  pa^  of  the  prosecution.  The  Ftopk  t. 
White,  14  Wend.  111. 

63.  It  is  a  matter  of  discretion  with  the  Conrt 
before  whom -a  trisS  is  had  wfiether  thev  will  oi 
win  not  compel' counsel  to  disdoee  what  thej 
expect  to  prove  by  a  witness  beibre  he  is  ex- 
amined. vVhere  the  case^  is  one  of  deliescj  sod 
imnortance,'ahd  the  evidence  is  nicely  balsoerd, 
and  the  scale  is  liable  to  be  affected  by  sli^t 
cirenmstances,  Conrts  are  vigtlsLiit  in  preveoting 
any  extraneous  or  irrelevant  matter  iron  beiQf 
bronght  before  the  jury.  In  such  cases,  cooosel 
will  be  required  to  state  the  eubstaoee  of  wh£t 
they  expect  to  prove,  in  order  that,  if  irrdenn* 
or  improper,  the  evidence  may  not  be  gnen. 
When  the  linea  of  the  case  are  more  broad!; 
marked,  less  caution  is  necessary,  as  the  rif  hu 
of  the  parties  may  be  sufficiently  protected  by 
the  Court  deciding  upon  the  competeoey  <ff 
relevancy  of  the  evidence  as  it  fiiUs  from  the 
witness.    IbiiL. 

63.  Where  a  Court  of  Oyer  and  Teraiifler 
were  asked  to  direct  ^e  district  attoniey  ts 
state  what  he  expected  .to  prove  by  a  witMM 
who  was  about  to  rdate  a  conven&tion  vith  tbs 
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prisoner,  which  request  was  overruled,  and  the 
witness  stated  the  prisoner's  confession,  that  he 
had  been  the  inmate  of  a  state  prison ;  the  Su- 
preme Court  hekl^  that  this  was  precisely  one  of 
those  cases  in  which  the  request  of  the  prison- 
te*s  counsel  should  have  been  granted.    Ibid, 

53.  A  party  who  is  charged  with  a  crime,  or 
any  other  act  involving  moral  turpitude,  may 
five  evidence  of  general  good  character  to  rebut 
tne  presumption  of  guilt  Thwnaend  v.  Graves^ 
3  Paige,  453. 

53.  But  if  the  party  accused  does  not  think 
proper  to  resort  to  that  species  of  evidence,*  the 
adveme  party  or  prosecutor  cannot  be  permitted 
to  give  evidence  of  general  bad  character.  Ibid. 

53.  Particular  acts  of  bad  conduct  cannot  be 
proved,  even  to  rebut  evidence'  of  general  good 
character.    Ibid. 


TROVER. 

I.  B^  and  against  whom^  and  in  reaped  ef 
what  property  or  posseman^  an  action  (f 
trover  lies. 
II.  Conversion. 
III.  Defence, 

/ 

I.  Btf  and  against  toAom,  and  in  respect  rf  what 
property  or  possession,  an  action  rf  trover  ties. ' 

1.  Though  assumpsit  or  case  Will  lie  a^inst 
8  bailee,  yet  trover  may  also  be  brought,  if  a 
epnversion  can  be  proved.  Loekwood  v»  Bull, 
1  Cow.  3^2.  ^  ' 

'  3.  The  sheriir  has  a  sufficient  property  in 
goods  levied  upon  by  him  to  maintain  trespass 
or  trover^^  for  taking  them  away  or  converting 
them.    Ibid. 

3.  The  measure  of  damages  in  trover  for  a 
note  is  its  nominal  value,  unless  that  be  reduced 
by  showing^  payment,  or  the  insolvency  of  the 
maker,  or  some  facts  to  invalidate  the  note.  /»- 
galls  V.  Lord,  I  Cow.  240. 

4.  What  will  constitute  a  delivery  of  goods 
to  tfte  master  of  a  canal  boat,  so  as  to  make  him 
accountable  in  trover.  Packard  v.  Cretman,  6 
Cow.  757. 

5.  If  it  be  a  sufficient  delivery,  according  to 
the  usages  of  business,  to  leave  them  on  the 
dock  by  or  near  the  boat)  yet  this  must  be  ac- 
eompanied  with  express  notice  to  the  master. 
Ibid. 

6.  When  personal  property  is  taken,  the' 
taker  cannot,  by  any  act  of  lus  own,  acquire 
tide,  unless  he  destroy  the  identity  of  the  thing, 
or  itnnex  it  to  and  make  it  a  part  of  some  other 
thing  which  is  the  principal,  or  change  its  na- 
ture from  personal  to  real  property*  irown  v. 
Sax,  7  Cow.  95. 

7.  This  rule  illustrated'  by.  several  cases. 
Ibid. 

8.  Thus,  when  one  Ukes  trees  and  saws  (hem 
into  board  or  plank,  tbe  owner  of  the  trees  may 
take  tkcT  boards  or  plank,  or  bring  trover  for 
them.    Ibid. 

9.  And  the  value  of  the  boards  or  plank  shall, 
in  such  case,  be  the  measure  of  tke  damage. 
Ikid.    S.  P.  Baker  v.  Wheeler,  8  Wend.  506. 

10.  Trover  will  not  lie  for  goods  delivered  in 


payment  of  a  usurious  debt,  or  absolutely  on 
a  sale.  The  only  remedy  is  upon  the  statute 
(1  R.  L.  64.)  to  recover  the  excess  beyond  legal 
interest.    Jiekley  r.  Finch,  7  Cow.  290. 

11.  But,  t|  seems,  where  goods  are  delivered 
in  mortgage  to  secure  a  usurious  debt,  or  upon 
an^  usurious  consideration,  tbe  contract  being 
void,  trover  lie^.  .  Ibid. 

12.  To  maintain  trover,  the  plaintiff  most 
haVe  a  general  or  special  property.  Dillenback 
V.  Jerome,  7  Cow.  294. 

13.  The  measure  of  damages  is  the  value  of 
the  property  at  the  time  ofihe  conversion,  with 
interest  from  that  time.    Ibid, 

14.  One  who  receipts  property  levied  upon 
b^  a  constable  or  sheriiT  by  virtue  of  an  execu- 
tion, and  engages  to  deliver  it  to  the  officer,  has 
neither  a  general  nor  special  property.  He  is 
the  mere  servant  or  a^nt  of  this  officer,  and 
cannot  maintain  itoret  m  his  own  name,  though 
the  property  be  taken  and  converted  by  a  stran« 
ger.    IbicU 

15.  And  this,  ii  seems,  whether  the  receiptor 
takea  possession  or  not.    Ibid. 

16.  The  general  property  of  g^od6  levied  on 
by  execution  is  in  the  debtor.  The  special  pro** 
perty  is  in  the  officer  who  levies.    Joid. 

if.  Property  in  goods  is  either  general  or  spe- 
cial.   There  is  no  intermediate  property.    Ibid. 

19.  The  endorsement  of  a  levy,  on  an  execu- 
tion, by  a  constable^  is  prima  facie  evidence  of 
the  levy  in  an  action  of  trovef  by  him,  for  the 
property  levied  on,  against  a  creditor  whose  exe- 
cution IS  levied  on  the  same  property.  Cornell 
^.  Cook,  7  Cow.  310. 

19.  Though  consignees  may  maintain  trover 
for  goods  before  .they  have  reached  them,  espe- 
cially where  they  have  the  direction  of  the  con- 
signor to  sell  the  goods,  and  credit  the  net  pro- 
ems to  the  consigroor ;  yet  the  consignor  may 
also  liave  that  action  for  the  goods  even  afler 
they  have  reached  the  port  of  destination,  and 
been  demanded  by  the  consignees.  Smith  v. 
James,  7  Qow.  328* 

20.  Semble,  that  trover  lies  at  the  suit  either 
of  the  general  or  special  owner  of  goods ;  and 
that  a  recovery  by  one  will  bar  the  other.  Ibid. 

21.  H.,  being  indebted  to  J.,  agreed  with  the 
latter  to  take  his  com  and  manufacture  It  into 
whisky,  and  that  the  latter  should  sell  the 
whisky,  crediting  H.  with  what  U  brought  be- 
yond the  price  of  the  corn.  The  whisky  being 
manufactured,  and  delivered  to  S.  for  sale;  heldf 
that  H.  had  no  interest  whatever  in  the  whisky. 
Ibid. 

22.  Trover  will  lie  against  a  corporation  ag- 
gregate. Beach  v.  The  Fulton  Bank,  7  Cow. 
485. 

23.  In  trover  by  one  having  a  lien  on  goods 
a^inst  another  wba  has  converted  them  by  the 
direction  of  Uie  general  owner,  the  plaintiff  may 
recover  the  amount  of  his  lien  as  damages,  /a- 
gersoU  V.  Van  Bokkelin,  7  C^ow.  670. 

24>  Otherwise,  it  seems,  where  the  goods  are 
of  less  value  than  the  lien.  Ibid,  note  (a),  681. 

25.  Distinction  between  damages,  in  trover, 
by  one  having  a  special  property,  against  the 
general  owner,  or  a  stranger.  In  me  former 
case,  he  recovers  according  to  tbe  value  of  hia 
special  property;  in  the  latter,  according  to  the 
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▼aloe  of  the  genenl  pnpettjj  holdings  tbe  ba- 
lance, beyond  the  Taloe  of  his  special  property 
in  trast  for  the  general  owner.  Note  fa).    Ibid, 

96.  Reeoyery  in  trover  and  aetnu  sattsfao- 
tion  change  the  nn^rty  in  a  chattel,  bo  thst 
plaintiff  cannot  arterwarilB  hare  trorer  against 
another  for  the  same  chattel ;  otherwise,  where 
there  is  no  actual  satisfaction,  bni  a  mere  eon^ 
mitment  in  execution,  (ktfrkovi  v.  AAerte,  8 
Cow.  43. 

37.  To  warrant  trorer,  the  plaintiff.innst  sho# 
a  present  right  of  possession  in  the  chattel*  If 
it  sppesr  to  hare  been  pledged  by  the  plaintiff's 
Tendor,  before  the  sale,  in  order  to  secure  a.  debt 
or  doty  to  a  third  person,  ihe  plaintiff  cannot  re- 
eorer,  unless  he  snow  such  debt  or  duty  to.have 
been  discharged,  or  that  the  operation  of  the 
pledge  has  ceased  in  sotae  other  way.  Btuk  t. 
Xyofi,  9  Cow.  53; 

S8.  One  who  claims  property  in  himself  in 
the  chattel  4n  question,  in  troTer,  is  a  competent 
witness  for  the  defendant  to  ehow  such  property, 
whether  it  be  special  or  ^neral.    IbiiL 

89.  The  finder  of  a  chattel  has  a  general  pro- 
perty in  it,  and  may  maintain  troTor  against  any 
one  who  shall  convert  it,  except  the  rightful 
owner.    JtPLaughHn  ▼.  Waile^  9  Coir.  670* 

So.  But  the  rule  does  not  apply  to  the  finder 
of  a  chose  in  action ;  e.  ^.  a  lottenr  iicket.  Ibid. 

31.  Where  M.  found  one-half  of  a  4ottery 
ticket,  and  gave  it  to  W.  and  W.,  with  direc- 
tions to  advertise  it,  which  they  did,. but  no 
owner  came  for  it,  and  the  ticket  finally  drew 
•5000,  which  W.  and  W.  jreceived  ;■  hM,  that 
they  were  not  accountable  to  M.,  the  finder,  for 
One-half  of  the  prize  money.    Ibid. 

39.  A  person  <>entering  into  the  possession  of 
wild  and  uncultiv  ted  land^  under  a  contract  of 
sale,  gtvinpr  bim  a  right  of  entry  iind  occupancy, 
and  reservmg  to  the  landlord  ^e  luid  as  security 
for  the  consideration  money  by  withholding  the 
deed  until  payment,  has  a  right  ta  enter  ana  en- 
Joy  the  land  for  agricultural  purposes,  but  not  to 
commit  waste.  The  landlord  itiay  bring  trover 
affainst  a  frofinjlile  purchaser  from  the  occupant 
of  timber  cut  by  nim  for  purposes  other  than 
agriculcnral.  Mo!i>re$  v.  WaU  dal.3  Wend.  104. 

33.  Trover  will  not  lie  affainst  a  common 
eatrie/  for  not  delivering  goods  intrusted  to  him 
for  transportation,  'if  the  ffoods  are  not  in  his 
possession  at  the  time  of  the  demand;  and  have 
either  been  lost  or  stolen.  If  such  is  the- fact, 
the  action  should  be  case,  and  not  trover.  JPodfe- 
ard  v.  Qetmany  4  Wend.  613. 

34.  If,  however,  they  be  in-  his  possession,  or 
if  he  has  delivered  them  to  a  third  person,  though 
by  mistake,  trover  lies.    Ibid. 

35.  'fhe  master  of  a  brig,  havinff  a  car^o  on 
board  obtained  at  New  Orleans,  and  eonsiffned 
to  merchants  at  New  York,  pat  into  Norfolk  in 
distress,  sold  part  of  the  cam  to  pay  the  ex« 
pensee  of  the  vessel,  procured  the  residue  to  be 
transferred  to  another  vessel,  obtained  S  bill  of 
lading  for  the  delivery  of  the  cargo  to  himself 
in  New  York,  and  on  its  arrival,  instead  of  de- 
liveriner  it  to  die  original  consignees,  directed  it 
to  be' delivered  to  other  persons,  who  sold  it  and 
received  the  money.  In  an  action  of  trover  by 
"  *-  oumer  against  the  persons  thus  receiving  the 

it  wm  kektt  that  they  were  liable  to  le* 
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spKnid  for  its  valoe,  notwithstanding  ihey  acted 
without  fraud,  and  in  ignorance  of  the  liElita  of 
the  true  owner.   Ewrett  v.  Coffin^  6  WeiS.  603. 

36.  An  admission  by  a  defendant,  in  an  ac- 
tion of  trpver,  •  that  the  property  claimed  had 
come  to  his  possession,  that  he  had  sold  it,  and 
received  the  money  for.it,  is  sufficient  evideiiea 
of  eofiserwbfi,  to  maintain  trover,  witboat  shov^ 
ing  a  demand  and  refusaK    Ibid. 

37.  The  Httt^of  A  master  of  a  ?e8«el  on  a  ear* 
go  for  freight  and  chams  may  be  amgned;  and 
an  action  of  trover  ror  the  twgo  cannot  be 
maintained ,  against  the  assignee,  ui^ess  before 
suit  brought  Sie  iien  be  disuiarged,  or  a  Undtr 
in -satisfaction  be  BMide.    Ibid. 

3S.  Trover  yill  lie  by  a  eon  entitled  to  nl^ 
e^  to  the  nqssessioo  ^{  pergonal  tdaU  on  tbi 
decease  of  his  father^  where  it  is  not  shows 
that  administration  has  been  granted  to  any  one, 
especially  where  Che  rigfal'of  the  plaintiflf  to  the 
property  claimed. hu  been  admitted.  Hjfit  r. 
Stone,  7  Wend«  354. 

39.  Trover  will  lie  by  one  tenant  in  commoi 
egainat  anotlter,  for  the  loes  or  destroction  of 
personal  property  while  in  his  possession.  Ibid» 

40.  Trover  will  qbt  lie  by  one  tenant  in  eonir 
mon  of  a  chattel  a^nst  i,  co-tenant,  simply  be* 
cause^he  latter  claims  to  be  the  exclosive  owner, 
end  locks  up  the  property:  A  loss,  destruction, 
or  sale  must  be  shown.  GiUmi  v.  Dithermn,  7 
Wend.  449. 

41.  WhMe  the  agent  of  the  owner  of  a  watdi 
delivered  it  to  a  thud  person'  for  the  purpose <tf 
bavioff  its  value  appraised  by  a  watchmaker, 
with  Sie  view  to  a  purchaae  or  loan  to  be  made 
^pon  the  watoh  as  security,  and  the  watch  wis 
accordingly  pat  into  the  hands  of  f  watch- 
maker, wd  while  in  bis  hands  was  leried  upon 
and  taken  by  an  officer  by  virtue  of  an  execo- 
tion  against  the  agent  f  it  wot  htld^  that  an  ac- 
tion <^  trover  lay  by  the  otoner  against  eneh 
third  jMrnm,  especially  as  there  was  reaton  to 
suspect  tsollttsion  botween  him  and  the  oQfer. 
Speneer  v.  Blaekman,  9  Wend.  167.  - 

4d.  In.sn^  action  of  trovert.it  Is  not  wtemij 
to  show  a  demand  and  refusal,  exeeept  when 
the  defendant  came  idto  possession  of  the  pro* 
perty  lawfully.  Saiet  tt  al.  v.  ConkSng,  10 
Wend.  689. 

43.  Trover  for  personal  property  is  a  local  ac- 
tion ;  trespass  for  an  injury  to  personal  pro^T 
is  transitory.  Briee  v.  Vondtrheifden^  %Yk&A. 
479.  . 

44.  Ttcnreg  may  be  maintained  against  t 
stranger  upon  a  mere  prior  possession  obtained 
b^  a  purchaser  of  chattels  under  a  void  execn^ 
tion.    Duncan  v.  j^petfr,  II  Wend.  54. 

45.  Where  one  party  takes  raw  materfals  be- 
longing to  another  to  work  up  into  manufactured 
articles  on  shares,  and  agrees  to  givQ  the  owner 
security  for  his  share,  payable  at  a  fatars  diji 
and  before  doing  so  oisposea  of  the  propertr« 
the  owner  Aay  matntain  ttnver  for  his  share  of 
the  property.  Rigktmyer  v.  JRojfmond  doL  l^ 
Wend.  61.  ; 

46.  A  purchaser  of  personal  property  at  sbe- 
riflf's  sale  cannot  .^maintaitt  an  aetion  of  irovei 
against  a  plaintiff  who  subsequently  caoscai  the 
same  property  to  be  sold  by  virtue  of  a  jndg^ 
me&t  ana  eiectttion   in  his  Aivoort  without 


TROVER, 


683 


proving  the  jadgmcnt  as  well  as  the  execution 
under  which  his  purchase  was  made.  Yatet  ▼. 
Si.  John  et  al.  13  Wend.  74. 

47.  A  genera]  bailee,  without  hire,  may  main- 
tain trover  for  property  taken  from  his  posses- 
sion against  all  persons  but  the  rightful  owner. 
Faulkner  v.  Brawn^  13  Wehd.  63. 

48.  //  ieems^  that  it  is  otherwise  with  a  mere 
servant.^  Ibid* 

49.  Where,  a  party  becomes  possessed  of  an 
article  the  pi'operty  of  another,  and  changes  a 
part  of  the  appendages  of  the  article;  and  the 
owner  subsequently  repossesses  himself,  of  it 
without  the  kiiowl^ge  of  the  chan^  in  its  ap- 
pendages, trespass  cannot  be.maintamed  against 
iiim  for  the  substituted  appendages ;  the  remedy 
of  the  party,  if  any,  is  oy  an  action  of  trover. 
Parker  v.  WtUrod^  13  Wend.  396. 

50.  An  officer  who  has.  levied  an  execution 
upon  personal  property  is  not  deprived  of  his 
special  interest  4herein  by  taking  the  .bond  or  re- 
ceipt of  a  third  person,  stipulatinff  for  its  .pro- 
duction on  the  day  of  sale ;  and,  imoscible  pos- 
session be  taken  of  the  goods  by  a  wrong-doer, 
the  officer  may  maintain  trover  for  them,  ^nded 
upon  his  special  interest  Hanking  v.  Kingaland^ 
3  Hall,  425.  - 

51.  A  conditional  sale  of  goods,  accompanied 
by  a  delivery  thereof  to  a  third  person,  who  is 
to  hold  the  same,.as  the  agientef  the  cOntracttnor 
parties,  until  ihe  terms  of  sale  ate  complied 
with,  will  not  vest  the  property  in  the  pur- 
chaser until  the  condition  precedent  is  fulfilled. 
Tofi  BuMrk  V,  Purihtan  and  ColUnM^  9  HalU 
561.    8.  P.  Cullman  v.  CoUim,  3  HaU,  569. 

53.  And  where  goods  purchased  conditionally 
were  put  on  boanfa  Vessel  by  such  agent,. with 
the  intent  that  #hen  the  condition  precedent 
was  complied  with,  the  title  thereto  should  vest 
in  the  purchaser,  who  had,  by  a  charter  party, 
agreed  to  furnish  a  cargo  for  the  vessel  to  pror 
ceed  td  a  foreign  port;  the  seller  was  permitted 
to  reclaim  the  property  out  of  the  hands  of  the 
ship  oWner  and  master,  upon  a  failure  by  the 
purofaaser  to  fulfil  the  precedent  conditipn, 
although  the  d'eiendants  claimed  to  have  a  Utn 
upon  the  goods  for  ihe/reigki  specified  in  their 
eoarter  party«    I  hid, 

53.  The.  plaintiffs,  through  B.,  an  agent, 
agreed  with  R.  and  C.  to  Mvance  a  snm  of 
money  sufficient  to  cover  the  ^rst  cost  of  a  quan- 
ti^  of  turpentine,  upon  condition  that  theUur- 
pentine,  wnen  purchased,  should  be  shipped  and 
consigned  to  tnem  at  London,  *^  freignt  free,*' 
by  the  bills  of  lading.  R.  and  C.  acceded  to 
the  temis,  and  a  quantity  of  turpentine  was 
purchased  by  Ef.,  the  agent,  and  R.,  one  of  the 
contracting  parties,  and  put  on  board  a.  ship 
Tvhich  R.  ana  C.  had  chartered  of  the  drfendanla 
ibr  a  voyage  .to  London  and  back.  It  was  agreed 
between  B.^  the  agent,  and  R.  and  C,  that  the 
tarpentine  should  not  become  the  property  of 
the  latter  until  they  had  produced  bills  of  lading 
therefor,  signed,  ^*  freigi^  free';**  and  upon  these 
conditions  Bl,  the  agent,  paid  for  the  turpentine 
'with  mon^  received  of  tne  plaintiffs,  put  it  on 
bofiurd  (he  ship,  taking  receipts  therefor  in  his 
own  name.  The  master  of  the  vessel,  with  the 
approbation  of  the  defendants,  refused  to  ulgn 
bills  of  lading  for  the  turpentine,  '*  freight  freiv* 


contending  that  the^  had  a  lien  on  it  for  the 
freight  money  mentioned  in  the  charter  party. 
The  contemplated  voyage  was,  by  this  means, 
broken  up,  and  the  defe9idant»  took  the  turpen* 
tiqe  out  of  the  v^se(«  and  sold  it.  Held,  that  R. 
and  Cn  not  having  complied  with  the  condition 
upon  which  the  turpentine  was  to  become  theirs, 
had  no  title  to  the  prQpeity ;  and  as  the  plain- 
tiffs had  paid  for  the  turpentine,  and  Teceived 
possession  of  it  through  B.,.  the  agent,  they  wore 
entitled  to  maintain  irover  for  the  conversion  of 
it  by  the  defend^ta.  Oolbnan  v.  CMna^  8  Hall, 
569. 

54.  BeH  also^  that  the  turpentine,  under  the 
circumstances  of  the  case,  was  not  put  on  board 
the  ship  under  the  charter  party,  and  that  the 
defendants,,  therefore,  had  no  Hen  on  the  pro- 
perty for  ih^it  freight.    Ibid. 

IL  Conversion* 

55.  A  sheriff,  having  by  execution  levied  on 
the  goods  of  B«,  took  a  receipt  therefor  from  B. 
and  E.,  by- which  they  promised  to  redeliver 
them  on  demand,  and  they  were  left  on  B.*b 
premises.  On  the  day  appointed  for.the  aale, 
the  goods  were  redeliverea  to  the  sheriff,  but  he 
was  at  the  same  time  served  by- the  defendant 
-with  an  order  to  8tayj>roceedings«  After  some 
dispute  about  the  efiect  of  the.  order,  the  re- 
ceiptors finally  agreed  to  receive  the  goods 
again  on  the  terms  contained  in  the  receipt ;  and 
they  were  left  as  before.  The  sheriff  appointed 
another  day  for  the  sale,  and  advertised  accord- 
ingly ;  but  in  the  mean  time  the  goods  were  re- 
moved by  J.,. (who  claimed  them  as  his  own,) 
with  the  eonsent  and  in  the  presence  of  £• ;  but 
they  remained  openly  in  the  county,  accessible 
to  the  sheriff»^  lie  demanded  them  of  the  re- 
ceiptors^  who  did  not  deliver  them.  ffeU  that 
this  was  a  conversion  in  E.,  but  not  in  B. 
Loekwood  V.  Bull,  1  Cow.  333; 

56.  One  who  receives  goods  to  keep  and  re- 
deliver to>Uie  owner,  btit  delivers  them  over  to 
a  third  peraon,  or  suffers  him  to  take  them,  is 
guilty*  of  a  conversion.    Jbid* 

57.  Demand  and  refusal  are  prima  fade  evi- 
dence of  a  conversion,  but  may  be  repelled  by 
giving  any  matter  in  evidence  whicn  ahows 
were  is  no  conversion.    Ibid, 

5S.  If  one  undertake  to  exercise  dominion 
over  personal  property,  in  exclusion  or  defiance 
of  the  owner's  right,  it  is  a  conversion.  Be^ 
noidB  V.  Skuler^  5  Cow.  333. 

5S.  Thus  where  S.,  a  bailiff,  distrained  goods 
in  R.'s  coal-house»  as  the  goods  of  6.,  and  sold 
them,  but  did  not  remove  themi;  Adtf,  that  this 
was  a  co;iversion.    Ibid. 

60.  But  the  restoration  to,  or  leposseasion  of 
goods  hj  the  plaintiff,  before  suit  brought,  will 
go  in  mitigation  of  damagesj^   Ibid. 

61.  A  mortgagee  in  possession  of  chattels 
may  maintaiin  an  action  for  their  conversion. 

\rbid. 

63.  Where  an  actual  conversion  is  shown,  a 
demand  and  refusal  is  not  necessary  in  the  ac- 
tion of  trover.  Thmpkint  v.  Maile^  3  Wend.  406. 

63.  Where  a  levy  was  made  under  an  attach- 
ment on  property  in  the  hands  of  a  mechanic, 
and  the  officer  did  not  take  actual  possession  ef 
it,  but  left  it  as  he  found  it{  and  the  plaintiff  in 
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the  attachment,  as  soon  as  infonned  that  there 
was  a  claim  to  it  by  a  third  peison,  gave  notice 
to  such  person  that  he  relinqui^ed  all  right  to 
the  property ;  it  uhu  held^  that  a  conversion  had 
not  oeen  proved,  and  that  an  action  of  trover 
would  not  lie.  BaUey  v.  Mam$^  14  Wend.  SOI. 

64.  Where  there  is  an  imqaalified  consign- 
ment of  property,  the  legal  presaiqption  is,  (hat 
the  consignee  is  the  owner,  and  an  action  for  a 
conversioQ  of  the  proper^  or  injury  to  it  may 
be  brought  in  hta  name ;  out  the  suit  need  not, 
of  necessity,  be  in  hfs  name,  but  may  be  in  the 
name  of  the  real  owner.  Everett  v.  Saltue^  15 
Wend.  474. 

HLDrfene^. 

65.  In  trov^  against  A.,  it  is  no  plea  .that  the 
plaintiff  had  before  bronght  trover  against  B. 
for  the  same  chattel,  ana  recovered  Judgment, 
and  imprisoned  B.  in  execution  for  sucty  da^s ; 
otherwise,  it  it  had  obtained  actual  satisfaction. 
Osterhoui  V.  £o6erlf,  8  Cow.  43. 

66.  A  defendant  in  trover  cannot  set  np  pro* 
perty  in  &  third  person  wirhout  showing*  some 
clahn,  title,  or  interest  in  himself,  dertv^  iirom 
such  third  person.  Duncan  v.  Spear^  1 1  Wend. 
64.  ... 

67.  It  seonf,  trover  will  lie  on  a  bare  posses- 
sion against  a  stranger.  JkuUeb  v.  BaU  and 
Brwony  11  Wend;  57;  in  note. 


TRUST. 

I.  Nature  of  a  trusty  how  erca(c4f  ond  amgnr 

fnerdifU.  ,  .     \       ' 

n.  BtsuUing  trutt. 
III.  Truttec 

L  Nature  cfa  iruet  /  hour  ertatedfOndamgnment 

^qftt,' 

I .  A  trust  in.  veal  estate  must  be  manifest  and 
proved  by  writing,  or  it  is  void.     fykelan-Y.i 
JVhelan,  3  Cow.  637. 

3.  It  eeemtj  that  a  conveyance  in  fee,  to'One, 
in  trust  fbr  others,  eonpled  with  power  to  sell  or 
mortgage,  for  the  purple  of  reimbursing  to  the 


money  most  be  paid  at  or  before  the  execatioa 
of  the  deed.    J  bid. 

6.  As  well  since  as' before  the  passage  of  the 
revised  statutes,  trusts  or  equitable  titles  belong 
exclusiv^y  to  the  consideration  of  a  Court  oi 
Chancery.    Ibid, 

7.  Purchasers,  for  a  valoable  eonaideration, 
vHth  notice  of  a  trust,  are  deemed  gailty  of  a 
fraud,  and  upon  that  ground  are  held  to  be 
trustees  for  the  persons  beneficially  iDteiestel 
Ibid. 

d.  Wher«  a  father,  in  1819,  executed  a  deed 
of  certain  real  estate  to  two  persona  in  tni»i,  to 
sell  Slid  dispose  of  the  same  at  any  time  dariof 
his  lifetime,  if  they  should  deem  it  necessary, 
and  to  invest  the  proceeds  f(^  the  benefit  of  hit 
wife  and  children ;  and  if  the  property  vas  wK 
sold  during  his- lifetime,  on  ^is-  decease  to  con- 
vey the-same  to  his  wife  and  cjirldreu,  share  ud 
share  alike;  and  one  of* the  trustees,  after  the 
decease  of  his  co-trustee,  in  1823,  in  the  life- 
tiine'of  the  grantor,  sold'  and  conveyed  the  pro- 
perty to  a  third  person  for  a  Valuable  coDBtdcn- 
tion,  vecitiug  the  ^eed  of  trust ;  and  thechUdna 
of  thV  grantor  brought  an  action  of  ejectment  to 
recover  the.  property  on  the  ground  that  the  sft^ 
vivin^  tnlstee  bad  not  power  to^oonvey,  and  that 
by  the'  provisions  of  the  revised  statutes  the 
le^l  estate  jiad  become' vested  in  them;  it  va 
held^  that  the  prorisions  of  -the  revised  statutes 
transmuting  in  certain  cases  equitable  into  legal 
estates,  applying  only  to  cases  of  express  tiast, 
«nd  not  to  implied  and-  constructive  trosts,  did 
not  control  this  ease,  and  that,  therefore,  the  3^ 
tion  a/  i!(it&  would  not  lie  against  thepiuchssaf 
IBvho^  if  to  be  considered  a  trustee,  was  so  only 
by  .construction.  Johnson  t.  Fleet f-  14  Wend. 
176. 

9.  ^B  ieeme^  had  the  conveyance  by  the  ssr- 
--vivlng  tnistee  been  made  since  the  l^tised  sta- 
tutes went  into  effect,  that,  the  actios  at  lav 
would  hate  been  sustained  ;  but  beiaff  m»k 
previous  to  those  statutes,  i^«oaiAeiU,uiat  the 
action  did  not  lie.  ./5t^. 

10.  Wheth&  the  sale  by  the-  sorviving  trostee 
-isgoodanddperativel;   Qtiaav.    Ibid. 

11.  4  devise  and  beqnest  by  a  testator  of  ftH 
his  estate^  real  andjpereonal,  to  his  brother  vA 
to  twelve  nephews  and  nieces,  in  trust  to  p«7 


trustee  certain  moneys  to  be  expended  about  the  over  and  divide  liie  rents  and  profits  of  real  es- 

^  "    '"  '  tale  (after  ^isfyin^  and  paying  certain  specific 

Ingacies  and  anmiities^  to  txid  among  the  tame 
twelve  nephews  and  nieces,  during  their  natani 

3.  T.  had  a  judgment  against  M.,  and  both  |  live^,  and  to  th^  survivors  aiKd  survivor  of  them* 


trust  property,  does  not  catiy  the  possession  or 
legal  estate  to  the  eea/ttt  que  trust  by  virtue  of  the 
statute  of  uses.   Jaekson  v.  Mnetm^  ff -CoW.-  74. 


agreed  that  P.  should  advance  9100  to  M.  to 
pay  to  T.  on  the  judgment,  and  that  the  judge- 
ment, which  was  for  about  $360,  should  staml 
as  security  for  tke^  9160  to  P.  The  ^dvSnce 
was  accordingly  made  and  ^e'  money  JMiid  to 
T.,  M.  not  having  repaid  the  money  to  P.;  heid^ 
that  T.  might  levy  the  sum  upon  the  property  of 
M.,  andh  that,  when  thisvnls  done,  he  held  it  in 
trust  for  P.    ^^e  v.  TVun^pbour^  3  Cpw.  488. 

4.  A  trust  in  landa  (except  a  resulting  trust) 
mnst  be  manifested  in  writing;  but  it  Dray1>e 
declsred  either  before  or  after  3ie  conveyance  to 
the  trustee.    Jackson  v.  Mbore^  6  Cow.  706, 

5.  To  make  out  a  resulting  trust,  by  the  paV- 
ment  of  the  consideration- money  by  one,  tne' 
^'-'^d  being  taken  in  the  name  of  another,  the 


equally  to  be  divided  between  tliero«  or  such  d 
them  as  should  from  time  to  time  be  living,  shan 
and  share  alike,  is  aroid  trust  within  the  prori- 
sions  of  the  revised  statutes  of  this  state.  O 
ter  V.  LoriUard,  14  Wend.  265. 

19.  So  the  testieitor  havbg  direct^  thai  aftfj 
the  death  of  all  ills  said  nephews  and  i^wm,^} 
hid  estate  then  remaining  shonld  be  equailj  ^• 
vided  amon^  all  the  children  of  his  said  o^ 
phews  and  nieces, and  thesurvivtng childrea tl 
such  of  them  as  mi^t  then  be  dead  in  eqoa^ 
proportians,7»r  efrtpesand  not^ei9M/a,«ic& 
distribution  not  to  be  m«de  until  two  yeera  after 
the  decease  of  aU  his  said  n^fasws  aniaiece*; 
it  was  keid^  that  the  IfdHtSltonfe  over-dT  the  alu- 
materemainderwaft  also  void.    IImA 
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'  18*  Tha  prioei]>al  tnitts  ereated  by  the  will 
being  tdjudaed  yoid^  and  thus  the  main  intent 
•nd  object  of  the  testator  defeated^  it  wa$furiker 
AeUf  that  certain  life  estates  in  partienlar  lands^ 
given  bjr  a  codicil  executed  b^  the  testator,  to 
one  of  his  nieces  and  two  of  his  prand-nepbews 
for  whom  proWsion  was  made  under  the  princi- 
pal trusts,  were  also  Toid,  and  that  the  whole 
estate  paned  to  the  heiis  at  law  of  the  testator. 
Jhid. 

II.  RauUing  trusL 

14.  A  fesulting  trust  is  a  trust  raised,  bj  ope- 
ration of  law,  in  fiiToor  of  a  person  who  ad- 
vances the  nurchase  money  or  consideration  fbr 
an  estate,  the  conveyance  of  which  is  taken  in 
the  name  of  another,  and  the  trust  will  attach  to 
n  gift  to  one  for  the  benefit  of  another,  which  is 
contained  in  a  grant  in  which  a  valuable  con- 
sideration is  expressed  to  have  been  received. 
MtUn  V.  MaUth  1  Wend.  695. 

16.  A  declaration  of  trust  need  not  be  made 
nt  the  time  of  a  purchase ;  it  may  be  at  any 
subsequent  period.    Ibid, 

16.  A  resulting  trust  may  be  rebutted  by  pa- 
Td  proof  that  the  lands  in  which  the  estate  is 
claimed  were  a  gift  and  advancement  to  the 
grantee,  and  were  not  purchased  for  the  benefit 
of  the  parU^  paying  the  consideration  money. 
Jackmm  r.  A&r,  9  Wend.  465. 

17*  The  fact  of  the  pavment  of  the  whole 
consideration  by  the  alleged  eetfut  que  tue,  where 
a  resulting  trust  is  set  up,  should  be  disthictly 
submitted  to  the  consideration  of  the  jury. 
Jaduon  V.  BaUman^  3'  Wend.  570. 

18.  The  appropriation  of  the  joint  funds  of  a 
copartnerahip  by  one  of  the  membera  of  a  firm 
to  the  purchase  of  real  estate  conveyed  to  such 
partner  in  his  own  name,  will  not  create  a  re- 
sulting trust  in  (avour  of  his  copartner,  unless 
the  funds  were  so  appropriated  in  purauance  of 
an  agreement  between  the  parties  at  the  time  of 
the  purchase.    Ibrnfih  v.  i?^k^  3'  Wend.  637. 

19.  A  resulting  trust  cannot  be  claimed  by  a 
party  who  pays  a  part  only  of  the  consideration 
on  the  purchase  of  land  conveyed  to  another, 
anless  it  be  some  definite  part  of  the  whole  con- 
sideration, as  one*third,  or  one-half,  or  tlie  like. 
Sayre  v.  TWiueiMi,  15  Wend.  647. 

90.  Whether  a  party  who  obtains  an  equitable 
interest  in  lands  conveyed  to  another  by  paying 
an  aliquot  part,  or  even  the  whole  consideration, 
can  set  up  the  same  as  a  defence  at  law  against 
the  legal  title  I    Qumre,    Ibid, 

in.  IVuiiee. 

91.  A  trustee  may  purchase  for  the  exclusive 
benefit  of  his  ouiui  que  trutt.  And  if  he  pur- 
chase for  his  own  benefit,  it  is  good  until  set 
aside  by  the  eetiui  que  iruut^  who  alone  has  a 
right  to  object.     Wtlmm  v.  TVoup,  9  Cow.  195. 

99.  One  may,  by  the  same  conveyance;  take 
an  undivided  portion  of  land  to  himself  in  his 
own  right;  and  be  a  trustee  for  other  portions 
in  the  same  land-;  and  afterwai^s  he  may  buy  in 
and  take  a  conveyance  to  himself  from  any  or 
all  of  his  eefftffti  que  iruai  t  in  which  case  he 
ceases  to  be  a  trustee,  and  becomes  the  absolute 
owner  of  the  share  or  shares  so  purchased  in  by 
mm.    Melmn  v.  MmtCj  6  Cow.  706.  • 
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93.  Whether  trustees  can  lease  without  ex- 
press power  given  them  by  the  instrument 
creating  the  trust  ?  Qumre,  Sknelair  v.  /odb* 
eonj  8  Cow.  66. 

94.  Whether  trustees  can  act  by  attorney  1 
Qumre.    Ibid, 

95.  li  teenw,  they  may  act  by  attorney,  if  they 
restrict  him  to  the  conditions  imposed  upon 
themselves.    Ibid, 

96.  But  they  must  all  join,  if  alive,  in  execnt- 
inff  the  trust,  whether  this  be  in  person,  or  by 
delegation  to  an  attorney.    Ibid, 

97.  Where  two  out  of  Uiree  trustees  demised 
by  attorney ;  keH  that  no  interest  passed,  not 
even  the  moieties  of  the  lessora.    Imd. 

98.  Where  several  pereons  are  appointed 
trustees,  or  have  power  to  act  for  a  mere  private 
(not  a  public)  purpose,  they  must  all  join  in 
executinpr  the  trust  or  power.    Ibid, 

99.  This  rule  applies  as  well  to  trusts  con- 
pled  with  an  interest  or  surviving  trusts,  as  to 
naked  powera.    Ibid, 

30.  And  if  this  rule  be  not  complied  with, 
the  act  is  merely  void,  not  voidable  only ;  and  a 
stranger  may  object  the  defective  execution. 

31.  A  stranger  mav  object  to  a  void  instru- 
ment.   Ibid, 

39.  Though  a  lease  or  conveyance  by  one 
who  is  joint  tenant  iq  his  right  may  operate  on 
his  moie^,  the  rule  does  not  Apply  to  joint 
tenants  who  are  trustees.    Ibid, 

33.  They  cannot  act  separately,  unless  spe- 
cially authorised  by  the  instrument  cxeating  the 
trust.     Ibid, 

34.  Trustees  constitute  in  law  bat  one  penon, 
and  must  necessarily  join  in  the  bringing  of  an 
action.    Brinekerhotf  v.  IVetnple^  1  Wend.  470. 

35.  A  trustee  is  not  permitted  to  put  the  in- 
come of  an  estate  into  hia  own  pocket,  to  be  ac- 
counted for  at  the  termination  of  the  trust,  and 
in  the  mean  time  appropriate  the  capital  to  the 
payment  of  the  annual  expenses  of  the  trust. 
The  interest  or  income  should  firet  be  applied 
and  exhausted  in  the  support  of  the  ceduie  que 
Iruaty  if  infants,  and  to  answer  the  other  exigen- 
cies of  the  trust,  before  the  principal  ia  en- 
croached upon.  De  PeyaUr  v.  Garkim  etaL  2 
Wend.  77. 

36.  Where  annual  disbursements  are  required, 
and  they  are  equal  to  the  whole  income  of  an 
estate,  and  the  trustee  is  charged  with  interest 
on  the  income  used  by  him  and  not  invested, 
he  will  have  to  pay  the  interest  as  it  falls  due ; 
but  if  the  disbursements  or  investments  that  he 
makes  are  less  than  the  income,  then  he  will 
not  be  required  to  pay  the  interest  which  he 
may  owe  as  it  falla  due,  but  it  will  be  carried 
into  the  disbursement  fund  which  bean  no  inr 
terest.    Ibid, 

37.  A  trustee  of  real  estate,  appointed  by  a 
will,  may  assert  his  interest  in  the  estate  and 
execute  the  trust  at  any  time,  although  he  has 
previously  refused  to  accept  the  trust,  if  he  has 
not  released  his  estate  and  interest  to  the  other 
trustees,  or  executed  a  deed  of  disclaimer.  Jud' 
won  V.  6*66ofi«,  5  Wend.  994. 

38.  A  conveyance  of  lands  by  a  trustee,  pnn 
ftassing  to  convey  the  whole  and  absolute  title, 
ia  a  good  foundfttioa  for  an  adverse  possesoion. 


TURNPIKES  AND  TURNPIKE  COMPANIES. 


•nd  it  ii  HDOMAaHal  for  thtt  pmyMe  whether  or 
not  the  tiustee  here  the  leqaieite  authority  to 
eooTej.    BmAired  t.  CSarii,  IS  Weod.  1^. 

39.  A  pnrchaaer  does  not  take  hie  poeeeeskn' 
ia  enbeenrieoej  to  the  title  of  his  anntor;  he 
holds  for  himself,  aod  adTexsely  to  his  grantor. 
JHd. 

40.  Ia  MB  aetioQ  aader  the  eonnoo  aehool 
act,  agaiDSt  a  trustee  for  the  ne^eet  of  the  duties 
of  his  otfoe,  a  declaratioa  in  Teiy  geneial  tenns 
woald  be  saffieient,  en-  a  general  denumer. 
IHUk  y.MUkr,  13  Wend.  66. 


TRUSTEES  OF  RELIGIOUS 
SOCIETIES. 

1.  At  elections  of  trustees  of  chorchea,  (in 
all  the  churches  of  this  state,  except  the  Protes- 
tant Episcopal  and  the  Reformed  Protestant 
Datch  Church,)  two  of  the  elders  or  church- 
wardens must  preside ;  if  there  be  no  such  offi- 
cers, then  two  of  the  members  of  the  church 
may  preside.  TJu  Ftopk  t.  Pttk  ti  al^  \\ 
Wend.  604. 

S.  A  clergyman  or  preacher  in  the  Baptist 
church,  though  ordinaruy  called  an  elder,  ia  not 
an  elder  withm  the  meaning  of  this  statute.  Ibid. 

3.  Parol  oTidence  is  admissible  of  the  nun^ 
her  of  persons  entitled  to  vote  at  such  elections, 
although  a  register  of  the  names  of  the  stated 
hearers  in  such  church  is  kept  by  the  clerk  of 
the  trustees.    Ibid, 

4.  A  certificate  of  the  election  of  trustees 
may  be  received  in  OTidenoe,  in  a  auit  testing 
the  validity  ef  their  electtoUt  although  the  same 
be  not  granted  until  months  aAer  ue  election. 
lUd. 

5.  An  election  of  trustees  of  a  church  is  good, 
although  the  requirements  of  the  statute  in  re- 
spect to  the  notice  of  such  election  have  not 
been  complied  with,  provided  that  the  decdoa 
was  fairly  conducted,  and  there  is  no  complaint 
of  want  of  notice.    Ibid. 


TURNPIKES  AND  TURNPIKE 
COMPANIES. 

1.  Ia  an  aetioa  for  the  ponal^  of  $10  im- 
posed upon  a  toU-gatheiar  by  the  third  see- 
tion  of  the  turapike  act,  for  demanding  toll  after 
the  gate  is  ordered  opea,  the  citcumatancea  of 
his  shutting  the  gale  and  demanding  toll  of  the 
plaintiff  are  nrima  /octe  evidenee  of  h»  being 
tdl-gatherer  tor  the  company ;  and  throws  the 
burden  of  proving  that  he  is  not  so  upon  him. 
7}rmiAmdgt  r.BeUkerj  I  Cow.  951. 

9.  After  a  turnpike  gate  has  once  been  opened 
by  order  of  the  eotemissione^  of  tnspectton,  b^- 
eanse  the  road  is  out  of  repair,  it  eanaot  be  law- 
folly  shut,  and  toll  demanded,  until  one  of  the 
eommissioners  certiHee  that  the  road  is  in  suffi- 
cient repair.  And  where  the  certificate  stated 
that  the  road  was  still  out  of  repair,  but  that  the 
contractors  had  i^iven  aaanranoe  that  it  should 
he  rspaiied,  aod  dArecled  the  gatekeeper  to  shat 


the  gifte,  aiid  he  did  aoy^and  dasMnded  tnd  re- 
ceived toll ;  keid^  that  he  was  liable  ts  the  pe> 
aalty  of  #10,  within  the  aizteenth  aeetion  of  tiit 
act  relativa  to  tompike  eempaniea*  (1 R.  L 
936.)      ^FtOtemy  T.  AmtfA,  6  Cow.  166. 

3.  The  certificate  of  a  oanmisBioaK  ia  due 
form  ia  conoloai«e,and  will  pkotaet  the  toll* 
gatherer.    /MoL 

4.  Under  the  **aat  lelaAvv  to  tamptte  oon^ 
panics,*'  auT  two  of  the  appraisers  appointed  to 
assees  the  dama^  of  the  owners  of  land  orer 
which  the  road  is  laid,  haYe  power  to  perform 
tha  dntiea  apeeified  l^  the  aBt;.aad  it  is  not  oe- 
cessary  that  aU^^onld^meet^  view  the  piemisesi 
and  make  inquiry*  FamSUenbetgkw.Bigtkw, 
3  Wend.  43.  « 

6.  An  ia<|iiiaitfon  made  by  appiaiseri  ander 
this  act  ia  conclusiTe  aa  to  the  facts  stated  m 
it  relating'  le  their  owir  preeaedings;  and  if 
enoagh  appears  to  show  thai  they  had  joiiadiciioi 
of  the  sobjectHnalfev,  tiie  Court  will  net  colltf 
terally,  ia  an  action  of  liaapaaa  wherein  it  if 
alleged  thai  the  praceedim  ef  tha^appniseii 
are  irrmlar,  inquire  into  the  legulaiity  of  sock 
proeeedinga*  Nor  in^  au^  an  action  is  erideoce 
admiaaible  thaC  one  of  the  upraisen  kas  »A 
the  qaalifiealiott  laqnitod  by  the  aet,tD  wiKtlot 
ha  ia  a  freeholder.  Sack  enwar  if  any,  anift  be 

eorraeted  by  ceritorart.    /ML 

6.  The  president  and  direclora  of  the  Mehiwk 

Turnpike  Gompaoy  are  peraonally  liable  to 
pnaiahmeat  as  for  a  miaaemeaaoar  for  every 
neglect  to  keep  the  road  in  noed  repaid  Iseer. 
TXeP€6ple^  3  Weed,  363^ 

7.  The  offence  ia  joint  and  aevand^and  oa  s 
iddiettaMBti  soma  m^  be  aoqaiMed  aa4  oHieis 
convicted.    JbkL 

8.  Wheee^  by  an  ast  ef  iacoiponiion  of  t 
iumpike  road  and  bridge  mtmmm^  it  was  Dtde 
the  duty  of  the  pieaideni  aad  directoia  to  keep 
the  road  in  repair,  and  the  ne^^eet  to  de  to  wss 
declared  a  mMdememear  in  the  piesideDt  aad 
ipditidmd  dhtd^n  for  Hie  time  behig;  •<  «>« 
hM,  that  an  imdiwdmd  ddneUtr  might  be  indict- 
ed for  sooh  neglect,  either  Mjmrmiefy  or  >««4 
wick  hie  eo-directoia,  and  on  eoavietieo  mi^ 
be  pumsked  wepmOek^  althoof^  the  bond  ot 
directom  eonaiated  of  sewem  nemhers*  aid  tM 
concurrence  of  a  wuuorilm  waa  aeeeiesfy  to  tM 
doingefaeerpoialeaeu    Ibid.   8Wead.803. 

9.  Whea  the  road  is  out  of  repair,  pr«Me/<M 
idl  the  dfaeetora  ate  liabFe;  those  howev«T  vbo 
hsfve  done  their  duty,  and  Were  prevented  iwm 
complying  with  the  act  by  the  omiseioa  ot 
others  to  do  their  duty,  may  show  the  faets  ol 
the  case  in  ezonevatioa  of  themselvee.    ^^f\ 

10.  Under  such  aa  act,  the^fieaee  is  let  fona 
with  sufficient  certainty  by  reciting  tbe  no- 
stance  of  the  statute  imposing  the  duty*  tiremti 
the  company  to  be  in  eaiateaoe  as  a  body  eo^ 
porate,  and  that  they  have  erected  gates  and  ex- 
acted toll,  without  formallT  aUegiog  tbe  roedjo 
have  been  made  and  compleled,  that  thedefeM- 
ant  was  a  director,  thai  he  had  aottoe  of  t^ 
road  being  oat  of  lepeir,  and  had  bsea j|«ii<7  » 
a  neglect  of  duty  in  the  premiees.    /^ 

n.  Although  two  ete/a/ce  sie  set  foftb  »  »* 
indictment,  it  ie  not  necessary  to  allege  uttw 
offenoe  vraa  committed  tonira.formam  v^ 
torumt  where  it  ia  wholly  oiaated  by  sie  o^  "* 
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statates,  and  the  second  merely  makes  some 
alterations  in  the  first,  without  afifectiog  the 
ofienee.    Ibid, 

13.  The  iaet  that  a  coqraialion*  incorporated 
as  a  f^  and  Mdge  emnpoMf,  was  hy  a  subse- 
quent act  of  the  Legislature  permitted  to  form 
itself  into  two  distinct  eompaniee,  one^iesignated 
as  a  turnpike  road  comnonv^  and  the  other  as  a 
bridge  eompanyf  waeneJd,  not  to  exonerate  the 
officers  of  the  road  company  from  .the  penalties 
imposed  by  the  original  actyit  being  manifest 
Aat  the  Lefflslatare  did  not  intend  to  idisre  them 
from  their  liabilities.  Nor  does  an  act  of  the 
JLegislature  parmittin|[  a  turnpike  company  u> 
abandm  a  part  of  thetr  road^discharsB  thO'di- 
Teetors  from  a  penalty  inenned  in  lemroBce  to 
SQeh  part  of  the  road  preTtoaatothe  actauthoiw 
imior  the  abandonment.    Md.    . 

'  ll.  The  making  and-filinff  of  the  map  of  the 
Bonte  of  a  turnpike  .road  requiied  to  be  made  and 
filed  ^  is  not  a  cenditidn  precedents  to  the  right- to 
enter  upon  lands  for  the  purpose  of  making  the 
load.    JSMtt  ▼.  Kekeyr  B  Wend.  6ft6.' 

•  14.  The  map  is  bat  eTidenoe  of  the  route  of 
the  road,  and  shoidd  be  rsceiTed  as  testimony 
whensTer  made.    ibid. 

15.  Nor  is  it  matsfid  that  the coauniasioDen 
appointed  to  lay  out  the  toad  should  be  together 
at  the  time  c^  their  oertihrfng  the  m^,  provided 
tbsrjr.  acted  together  in  thedesigaation  of  .the 
nmte  of  the  rrad.    Ibid. 

■16.  A -turnpike  company  hare  a  right  to  re^ 
move! fences  or  other  encroachments  upon  their 
loadt  and  are  not  eompeUed  taresort  to  a  remedy 
faction.    Ibid. 

17.  The  mode  of  enfcming  the  penalty  given 
by  statute  against  turnpike  eompaaiea,  for 
permtttfaig  their  roada  to  be  ent  of  repai»«  after 
nokee  froma  Utfnpike  inspector,  Is  by  indiot' 
meiit,and  not  by.  a  civil  suit  The  JP«pie  v. 
Qaeh^n  Turnpike  Amd,  1  i  Wend.  m. 

18.  A  tDtnpike  read  company  is  liable  to  an 
indictment  at  common  lawfor  sobering  ^their 
road  to  be  ont  of  lep^trt  notwithstaodiii^  that 
by  the  teims  of  the  charter  a  specific  penalty 
18  provided,  if  the  ehailer  contains  no  neptive 
words,  nor  any  thing  from  which  it  -can  be  in* 
fisned  that  the  Legiualnre  intended  to  take  a  way 
the  common  law  nnnedy.  PrendetU&e.  of  ike 
Shtaeuikmma tmdBeih  TbrnpOe jBbMCbnyai^ 
T.  The  PeopU,  15  Wend.  S67. 

49.  -So  *when  the  iadictraent.is  «t  eonuiion 
lew,  the  Couii  before  whom  .the  oomirictioit  i» 
had  may  impose  a  fine  of  $950,- notwithstand- 
ing that  the  general  act  relative  to  turnpike  com- 
panies limits  the  fine  to  #900  incase  or  aoonvie- 
tiononaniiidictment  hadunderthataet.  Ibid. 


UNITED.  STATES. 
1.  The.  recitals  in  a  collestor^s  deed  for  lands 
ftold  for  taxes  under  the  statute  of  the  United 
States,  for  tfie  assessment  and  collection  of  the 
diroct  tax,  passed  July  dSd,  1SI3,  (4  U.  S. 
Laws,  546,  cfa.  654.)  of  the  Yarious  steps  pre^ 
Itminary  to  a  sele  required  by  the  91st  and  29d 
sectfons  of  that  act,  are  not  even  prima  faeie 
evidence,  but  must  be  proved  independent  of  the 
deed.    ,^ek»n  ^.  »^ard,  1  Com.  88. 


9.  £.  g.  ^at'  the  tax  itfas  demanded  at  the 
dwelltng'houseof  the  man  against  whom  it  was 
assessed,  and  that  sufficient  goo^.to  satisfy  the 
tax  could  not  be  found.    Ihid. 

3.  Whero  one  has  a  special  statute  author- 
ity to  convey  lands  on  doing  certain  previous 
acts,  the  pnnshaser  must  show  that  the  previous 
acts  have  all  been  performed,  independentof  the 
recitals  in  fiie  deed  of  conveyance*    Ibid. 


USAGE. 

1.  At^the  trial  of  an  aetion  upon  a  policy.of 
insunnce,'the  plaintiffs  were  permitted,  by*the 
presiding  jndge^  to  provelhat  it  was  the  nsege 
of  .commission  merebaiits  in  the  city  of  New 
York  to  effect  insurance  on  goods  consigoed  to 
them  for  sale  on  comnilsnon,  without  express 
orders  from  their  consignors ;  and  it  vhu  held^ 
that  the  proof  of  such  usage  was  rightly  admit- 
isd*  Jk  FifreMt  v.  The  FuUon  Ifuaranee  Com' 
pany^  iHall,  84. 

9.  Usage  of  trade  cannot  be  set  op,  either  to 
Contravene  an  established  rule  of  law,  or  to  vaiy 
the  terms  of  an  express  contact.  But  ^1  con- 
tracts made  in  the-ordinarjr  course  of  busincs^^ 
without  particuUtr  stipulation^  expressed  or  im- 
pliedy  'are  presumed  to,be  made  in  reference  to 
any  existing  nsage  or  custom  relating  to  such 
trade ;  and  it. is  always  competent  for^  party  to 
resort  to  such  usage^.to  eiscertain  and  :fix  the 
terms  of  the  contract.  SewaUt^Gibbt^and  Jenny  ^ 
lJIall,602. 

3.  The  defondants  purchased  of  the  plaintiff 
a.ceroon  of  indigo,  at  public  auction.  Notice 
was giveaatthe  time  of  aale,  that  4he  indigo 
wonla  be  sold  sabjest  to  the  ususl  tare  of  ten 
I  per  cent.  The  tare,  in  point  of  fact,  amounted 
to  upwards  of  seventeen  per  cent.  At  the  trial,  the 
defendants  were  permitted  to  prove  that  the  in- 
dtto  W  been  fraudulently  packed,  and  that.  In 
alTcaaes.of  fiaoilulent  packing,  it  is  the  custom 
Qf  the  trade  to  allow  me  purchaser  the  actual 
tare.  Htld^  -  that  this  evidence  was  properly  set 
up  under  the  geaeml  iss^e,  and  that  the  de- 
fendants eouid  claim  a  deduction  of  the  actual 
taie,  witfaont  ofleiing  to  return  the  indigo.  Ibid. 

4.  I'he  defendantii,  sopie  time  after  .the  pur- 
chase, paid  into  Court  a  aum  sufficient  to  cover 
the  amount  of  the  indigo,  after  deducting  the 
actual  tare.  Meld^  that  as  the  sale  in  this  case 
was  for  cash,  the  plaintiff  was  also  entitled  .to 
interest  from  .the  d«y  of  sale  to  the  day  of  .pay- 
ment,-andrtberefore,  that  the  amount  paid  into 
Court  was  not  sufficient  to  cover  the  plaintifi^s 
demand.    Ibidm 

5.  Although  usage  may  be  resorted  to,  to  fix 
the  sense' of  particular  terms  in  a  policy  of  in- 
surance, whero  .they  have  acquired  ^  peculiar 
meaning,  as  between  assurora  and  assined,  yet 
it  ean-never.be  set  op  to  affect  or  vary  an  ex- 
Mess^agveement,  nor  to  contradict  a  rule  of  law. 
BaMn  and  Bankin  v.  The  Anwriean  Inmranu 
OMVNWjf,  1  Hall,  619.      ^ 

6.  Therofore,  in  an  action  upon  a  policy  of 
insurance,  where  the  claim  was  for  damages 
aostaiufid  by  the  perils  of  the  sea,  and  on  the 
arrival  of  the  goods  at  New  York,  th^  were 
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kaded  befoie  te  wwdrai  of  Um  port  had  keld 
m  wurwBf  upon  tbem«  tiie  delenduits  were  not 
allowed  to  prorot  either  ■•  ao  objeoIbB  to  the 
prelimiaarj  prooeee*  or  in  har  of  the.aetion,  that 
**  by  the  niafe  of  tradOf  in  the  port  ef  New 
Yorkf  the  maeter  of  the  Teeeel  ie  reeponaiUe  fbr 
damagea  aastained  b^  gooda,  delivrnd  by  him 
to  the  owner*  ^or  ooaaignee,  anleaa  there  haa  been 
an  aotoal  aanrey  on  board  the Teaael  by  thisport- 
wardena,  by  whieh  it  ahall  have  been  found 
that  the  goods  we^  properly  etowed,  and  were 
damaged  on  the  Toyage  by  the  perila  of  the  eea; 
and  tCit,  by  a  aimiiar  iiiage«  aa  between  aeaor 
leri  and  aiavred,  the  sarrey  ao  made  ia  a  docu- 
ment indiapenaable  to  be  produeed,  in  order  to 
eburge  the  nnderwritera«  and  that  the  prelimi- 
nary proof  ia  deemed  iaaiifficient»  unleaa  each  a 
dociument  ia  exhibited  aa  a  part  of  iu*' 


USE. 

1.  A  coureyance  wHhoot  a  t alnable  eoneider- 
ation  cannot  operate  aa  a  bargain  and  sale  under 
the  statute  of  usee.    Jadkton  ?.  CqdwtU^  1  Cow. 


8.  And  to  giTc  it  the  effect  of  a  eorenant  to 
atand  aeised  to  usee,  it  must  be  made  on  the 
consideration  of  blood  or  marriage^  *  Jbid, 

3.  A.,  by  writiOgf  sealed  and  endorsed  on  a 
leaae  for  three  lives,  declared  aa  foUows :  I  do, 
aa  my  own  free  will  and  gift,  aaaign  and  aet 
orer  all  my  right,  title,  ana  intereat  in  and  to 
this  leaae,  with  aft  the  conditions  aiid  leaenra- 
tiona  therein  contained,  unto  E.  C^S.,  my  grand- 
aon,  an  in^t  child,  this  day  eight  montna  and 
five  daya  old,  to  be  his  property  and  real  estate, 
which  is  to  be  in  the  following  conditions, 
namely :  to  remain  in  the  handa  of  liia  mpther 
M .  8.,  for  the  use,  benefit,  and  support  of  the 
said  E.  C.  8.,  till  he  ahall  anive  at  the  age  of 
twenty-one,  whidk  will  be,  dtc.,  on  which  day 
he  is  to  come  into  podsession  of  tills  leaae,  and 
all  the  benefit  therein  contained;  hdd^  that  this 
waa  not  operative  by  way  of  barj[ain  and  aale 
for  want  of  a  Taluable  consideratioD ;  nor  aa  a 
oovenant  to  stand  for  want  of  relation  bv  blood 
between  the  asaignor  and  M.  8.,  she  being  bis 
danghter-in4aw ;  and  not  bein|r  accompanied* 
wim  livery  "of  Mutn,  it  waa  inoperative' for  any 
puipoae.    Ihid. 

4.  Whether  an  ipstnimetit  in  this  form  woidd 
be  valid  as  a  devise  t    Qumn*    Ibid. 

5.  In  an  action  of  ejectment  by  the  aaaignor 
and  E.  C.  8.  junior;  Md^  that  M*  8.  waa  a  com- 
petent witneaa ;  for  aa  the  eonveyance  waa  void) 
ahe  had  no  interest.    Ibid. 


USE  AND  OCCUPATION. 

1.  In  an  action  for  use  and  occupation,  where 
tiiere  haa  been  «  tenancy  at  a  apedfio  annual 
rent,  and  there  la  a  holding  over,  the  tenant  will 
be  deemed  to  hold  upon  the  terms  under  which 
he  entered ;  but  he  is  not  precluded,  bv  an  agree- 
ment to  pay  a  fixed  sum  for  a  term  leaa  than  a. 
year,  from  proving  the  actual  alknnal  value  of 
**•- ^femisea,  A^ertem  v.  iSkNeyer,  9  Wend.  507. 


USURY. 

1.   The  Hudaon  Inauraace  Comptay  of  tha 
city  of  New  York,  on  theSMof  October,  1836, 
through  Bfr.  8peiicer,  their  presideat,  lytde  i 
temporary  loan  of  $14,000  to  the  fina  of  Keder 
and  Rogers.  As  collateral  security  for  this  iou, 
the  boiroweis  put  into  the  hands  of  Spencer  two 
proqiiasbrv  notes,  one  for  $15,000,  tod  tht 
otiier  for  $10,000,  eseh  of  wbich  was  sifned  by 
the  defendanta,  f  among  otliera,)  tnd  rajabk 
twelve  montha  alter  date  to  the  order  of  Kaeier 
and  Roprs,  and  which  notea  wers  made,  ai  tbe 
defendant   alleged,  for  dieir  aeeomBwdaOoa. 
K.  and  R.  at  theaame  time  dved  the  eonpiay 
abont  $39,000  for  other  and  anterior  bsiii,  mdt 
upon  billa  aikl  fiotea  which  had  been  diaeonited 
by  the  company  iot  their  benefit.    .The  ioih 
upon  which  the  ttodson  Cofnpany  usoaUj  aain 
their  diseoonta  were  theae : .  The bonovertook 
the  amonal  of  hia  notea  in  boada  of  the  eempaDy, 
bearing^  an  intneat  of  aix  per  cent,  wbiek  wen 
made  payable  at  a  dav  mofe  distant  thaa  Uialoi 
whieh  the  loan  would  fall  due ;  and  at  the  wdb 
time,  .the  borrower  paid  to  the  compuy  ia  aA 
a  discount  of  aix  per  cent;  On  the  aole,  together 
with  a  premiam,,at  the  rate  of  six  per  oeat  per 
ammm,  on -an  iaaoranoe  of  a  life  or  Ufee,^>^ 
iag  the  runn^ng^  of  the  note;  whieh  life  iaan 
ranee  the  boRower  waa  aoppoaed  to  applj  iar; 
but  na.policy,  in  fact,  waa  ever  issued,  and  the 
rale  of  inaucance  waa  unifonnly  the  ransi  with- 
out regard  to  the  condittim  of  the  life  to  be  ti- 
aured.     When  the  aforoMd  loaa  of  114,000 
was  made^  it  waa  agreed  between  Speaoer  tid 
Kaeier,  that  the  twdnotas  which  wera  pot  i>to 
the  handa  of  ihtb  former,  ahoald  remaia  ai  t  »■ 
cority  for  that  anmy  until  a  oertain  anaagdaot, 
which  waa  then  pending  between  other  parties 
for  a  loan  of  $60,000,  in  fovoar  of  KeeieraBd 
Rmpera,-  ahoald  be  eaqxpleipi,  aad  theo  the 
$14,000  were  to  be  retorned,  aad  the  aotei 
given  up.    And  it  waa  alao  farther  agreed,  ihti 
incaae  the  loan  of$50,000ahoQld  not  he  laiaed, 
and  thtf  hooae  of  K.  aqd  R.  ahoold  atoo  j»r 
meat,  the  Hudson  Company  ahoold  hm  thi 
notea  aa  aeeari^,  not  oidy  for  the  $14,000,  bet 
alee  for  any  other  debts  tiien  due,  or  whici 
might  become  due  fiom  K*  and  R.  to  the  cod- 
pany».  The  loan  for  $50,000  was  not  effeeUd; 
and  on  the  89tii  of  October,  the  boose  <tf  Keritf 
and  Rogers  atopped  payment.      Bete  tkti 
period-,  however,  (to  wit,  OB  the  SOth  of  Oeio- 
oer^)  the  two  notea  above  mentioiDed  were  ei' 
ehanged  by  the  eompanjr  for  tw»  ^'^^'^J^ 
executed  by  the  aame-partiee ;  oaeef  which  (» 
note  inr  coBtrov0ray)  waa  for  $15,000,  aad  the 
other  for  $5000;.  but  at  the  titne  of  thii  ex- 
change, nothing  waa  aaid  relative  to  die  ^ 
on  which  the  new  note  ahould  be  beM.  SobM' 
ouendy  to  thie,  (in  tha  month  of  Jona,  1836,) 
the  note  for  $15,000  waa  transferred  by  6p«n«^ 
to  the  Fulton  Banki  under  circmnstanoflSMO^ 
what  peculiar,  and  they  inaUtoted  this  ioit 
thereon  agalaat  the   defeadaaS,  (ooa  of  u>* 
makera,)  who  aet  up  uaury  (anioDg.  oth0r4hiflf<|i 
aa  a  defence.    The  judge  at  the  bdal  (wt  w 
purpoae  of  bringing  up  the  ^question  ^  2't 
charged  the  Jury,  that  the  m0,  althoMh  » 
might  have  beeo  negotiated  to  the  HadsoB  Cott* 
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fmj  to  teeare  the  payment  of  pre-«ZMtingr 
usariont  Mper,  waa  oot,  therefore,  Qsnriooa  in 
their  handa.  The  jnir  haring  found  a  general 
Terdict  for  the  plaintiA  under  thie  eharffo*  die 
defendant  tendered  a  hill  of  exoeptione,  and  upon 
the  argument,  ii  wu  keld^  that  if  on  the  discountp 
inor  of  the  aooommodation  notes  and  drafts 
held  by  the  company  on  the  9Sd  of  October,  the 
premium  of  six  per  cent  on  life  insurance  was 
taken  as  a  eover  for  exacting  more  than  legal 
interest  on  those  loans,  these  notes  and  drira 
were  usurious*  HeU  also,  that  if  the  note  on 
which  the  action  was  founded  was  made  solely 
for  the  aooonunpdation  of  Keeler  «id  Rogers, 
and  was  negotiated  by  them  to  the  Hudson 
Company  as  security  m  whole  or  in  part  for 
•aoh  usuHqus  paper,  then  the  note  itself  was 
uBuiious  and  Toid.  .  That  these  were  questions 
.  of  fiict,  nevertheless,  to  b^submitted  to  the  juir ; 
•  and  howoTer  strong  the  oTidence  might  he,  toe 
Court  had  no  right  to  determine  them.  A  new 
.  trial,  therefore,  was  granted  upon  these  points, 
for  the  purpose  of  causing  the  oaestions  of  (act 
to  be  determined  by  a  jury.  The  fktUon  Bank 
T.  Bentdict,  1  Hall,  480. 

2.  //  9umM^  that  the  note  in  question  having 
been  giren  to,  or  negotiated  by  a  company, 
which,  by  its  charter,  had  no  banking  powen, 
was  void  under  the  restraining  act.  But  if  not 
Toid  by  that  act,  as  it  was  taken  by  the  Hodsop 
Company  in  a  transaction  not  authorised  bj 
their  charter«  no  action  could  be  sustained  on  it 
by  the  company.  If  the. plaintiffs  had  notice, 
when  they  took  the  note,  that  it  had  been  ne|{o- 
tiated  to  the  Hudson  Company  contrary  to  its 
charter,  the  illegality  of  the  transaction  could 
be  s^  up  against  them  as  a  defence.    Ibid* 

Set  InTsaasT* 


UnCA  INSURANCE  COMPANY. 

1.  The  Utidk  Insurance  Company,  incorpo* 
rated  by  the  statute,  (sees,  39,  ch.  AS,  p.  47.) 
may  lend  money  on  personal  security.  Utiea 
Inauranee  Con^Htn^  T.  ISp,  B  Cow.  80. 

8.  The  restrainmg  act  ^[3  R.  L.  834.)  avoids 
merely  the  security,  not  the  contract  of  loan. 
Bfidm 

3.  The  Utica  Insurance  Company  may  lend 
their  surplus  funds  on  bond,  note,  or  mortgage. 
Per  Spencer^  Senator.  VUca  ImurtUKe  Cfmtpany 
T.  &•/<,  8  Cow.  709. 


VENDOR  AND  PURCHASER. 

1«  A  transfer  of  bank  stock  is  ralid  as  be* 
iween  the  vendor  and  vendee^  though  the  act 
of  incorporatioa  provide  that  no  such  trans- 
ler  shall  be  valid  or  effectual  till  regtatered  in  a 
book  to  be  kept  by  the  bank  for  that  purpose, 
and  the  debts  aue  from  the  vendor  to  tne  bank, 
&e.,  shall  be  first  paid.  Baiik  tf  Ulka  t.  Smai- 
1^,  8  Cow.  770. 

a.  Thia  clause  in  bank  chaitera  is  intended 
merriv  for  the  protection  of  the  bank ;  t.  e.  te 
giva  them  a  lien  on  the  stockholder  for  what  he 


owea  the  bank,  and  enable  them  to  asesrtain  the 
persons  to  whom  dividends  are  due.    Ihid. 

3.  Till  reffbtry,  therefore,  it  seemf,  they  would 
be  protected  in  a  pa^pnent  of  dividends  to  the 
person  in  whose  name  the  stock  stands  upon  the 
Smnk  books,' withoi^t  regard  to  any  secret  trans- 
fer.   Ibid. 

4.  One  who  has  assigned  his  stock  is  a  csbm- 
petent  witness  for  the  bank  having  this  clause 
m  its  charter,  without  regfistry,  or  showing  that 
he  baa  paid,  or  is  not  mdebted  to  the  oank. 
Ibid. 

6.  Whatever  ia  sufficient  to  put  a  purchaser 
on  inquiry  is,  in  equity,  consideied  as  conveying 
notice.    Hawley  v.  Oojner,  4  Cow.  717. 

6.  Where  One  enters  on  land  under  a  contract 
to  purchase,  hut  negleets  to  pay  the  considera- 
tion money,  he,  and  those  claiming  under  him, 
are  estopped  to  question  the  title  of  the  vendor, 
or  his  heirs ;  though  more  than  twenty  years 
have  elapsed  firom  tlie  time  when  the  last  pay- 
ment beeune  due ;  though  the  vendee  and  those 
claiming  under  him  have  made  permanent  and 
valuable  improvements,  defended  sevenl  actions 
of.  ejectment,  and  not  been  called  on  by  the 
vendor  to  pay ;  and  have  even  acquired  tide  by 
conveyance  from  a  tliird  person.  Jaekaon  v. 
BoidMaa^  6  Cow.  401. 

7.  As  between  vendor  and  vendee  of  land,  all 
fixtures  pass  to  the  latter,  though  they  were 
erected  by  the  vendor  for  the  purposes  of  trade 
or  manufactures*  Aff&r  v.  Plumbs  6  Cow.  665. 

8.  A  balance  struck  and  a  promise  to  pay  a 
sum  of  money  due  upon  a  specialty  on  a  new 
consideration  will  sustain  an  action  of  oBfumpnim 
Thus,  where  one  conveyed  land  with  warranty, 
and  on  ejectment  against  the  warrantee,  he,  at 
the  request  of  the  vrarrantor,  avoided  defending, 
and  mve  up  the  possession,  and  the'Warrantor 
struoL  a  balance  with  him  of  the  consideration 
monej  due  for  the  breach  of  the  warrantr,  and 
promised  to  pa^.it;  heU  that  awmyift  lay  by 
the  warrantee  for  the  balance  ao  struck.  Jmller 
T.  WaUoth  7  Cow.  39. 

9.  Words  used  .on  the  sale  of  personal  prc^ 
party,  and  insisted  on  by  the  vendee  as  amount- 
ug  to  a  warranty,  should  be  submitted  to  the 
jury,  who  are  to  determine  whether  they  were  a 
warranty,  especially  where  the  words  have  no 
technical  meaning.  Dufee  v.  Mnonf  8  Cow.  86 

10.  The  critenon  is  the  intention  and  under  - 
standing  of  the  partiea.    Ibid. 

U.  &g0  where  the  vender  said  on  the  sale 
of  a  colt,  he  is  sound,  and  will  make  a  fine 
horse-;  heU  that  theae  words  sliould  go  to  the 
jury;  especially  tfs  the  vendee  had  afterwards 
ded'ared  that  there  were  no  warranty.    Ibid. 

18.  H»  sold  a  church  bell  to  B.  and  B.,  with 
warranty  that  it  should  not^raek  within  a  year, 
and  that  if  it  did  crack  within  that  time  he 
would  recast  it.  It  having  cracked  within  the 
time,  Aetf,  that  he  was  not  liable  on  his  warranty 
without  notice  and  neglect  to  recast  Silk  r. 
Batmuter^  8  Cow.  31. 

13.  Obtaining  goods  bv  a  fraudulent  purchase, 
the  vendor  delivering  them  with  an  intent  to 
part  with  the  property  of  the  goods,  in  no  case 
constitute  a  huceny.  Mowry  v.  FFoAA,  8  Cow. 
838. 

14.  Though  one  obtains  goods  by  a  fiaudulent 
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^rdiflMy  ^Toid  at  to  htmMlfr  yai  if  Iw  after- 
wards  sells  them  to  a  bona  fide  purehaser,  with- 
toot  .BQlioe  of  the  fiauid«  the  piopeity  passed  to 
the  latter.   Ibid. 

15.  Yet  ihey  are  not  -subject  to  be  seised 
and  sold  on  axeeation  against  the  fvandalent 
Tendee.    Ihid, 

16.  There  is  no  snoh  thing  as  amariiet  overt 
in  this  state,    ibid* 

17.  A^vandor  of  land  has  a  lien  upon  ti»for  die 
.pQzehaae  .money  while  the  land  Tomaios  in  tiie 
Lands  of  the  vendee,  onlesa  the  eireomstanees 
^ow  an  intention  not  to  reserve  thelien.  Skf- 
Jmrd  ▼.  1^110  Bffimrfsfr,  9  Cow.  B16. 

18.  Xihtmmfdt  .yendoiy  belieariog  that.be  has 
iitle,  covenanting  to  cooTey  land,  and  discorer- 
•lagt  Jbefiare  any  part  of  the  consideration  money 
JspBtdy  a.doieot  inliia  title,  is  not  liable  bat  to 
jMBsinal  damages  for  rsfbsing  to  eowragr,  *BaU^ 
HOMY. ifiwn, M  Wend.  399. 

^9.  Aaeadw  of  land  wbo.baa  eovenaated  to 
inonT^  by-a  day  eertaita,^ia  not  in  defenlt  anttl 
tthe  party  who  is  to  reeeivethe  cooTsyaBoe,  bo- 
ling  eatiUed  thereto,  has  demiuided  it^and  haTiaff 
waited  a  'reasonable  time  to  have  it  dmwo  and. 
'luceeuted,  has  made  -a  second  demand.  Cbf|fie% 
T.  jPtene,  7  Wend.  1S9. 

SO.  A  rendor,  bound  to  give  a  deed  by  a  d^ 
.certain,  must  be  at  the  ezpenae  of  hating  it 
'drawn,  bat  is  not  obliffcd  to  bava  it  prepared 
jmttl  it  is  demanded.,   ibid. 

dl.  Where  a  bilLin  Ghanosfy.i8  filed  by  a 
icrfiditor  to  avoid  ajconvcyancaof  land  asfraudu- 
4ent,  .and  while  the- suit  is  pending'  and  in  a 
.eonrse  of  aotive  prosecnlion,  a  porohaae  is  made 
.by  a  third  .person  'fram  the  gianteeof  the  al- 
d^gad  fraadnlent  deed,  if  the  deed  sought  :to  be 
avoided  is  adjudffBdfrandnlont,  the  deed  of  the 
|Wfehaser:ia.a<nmlity.as  'loihe'title  established 
ij  Aa  pandiag.  suit.  Jimluon  Y»Amdteu9f  7 
Wend.  15S. 

98.  Theprabase  of  land,  jptmiMe  Ijte  con- 
iaaniing  it»  18  ehamperty;  the  cenveyanee.i8.n6- 
MokUely  voU  even  when  ihe  anichase  is  bona 
fidt.    Jbid. 

.93.  Where  a  written  contact  wouM  be  valid 
if  made  by  panl^  the  time  of  perfonaaaoeAmay 
be  enlarged  by  parol ;  but  thia  cannot  be  done 
jwheretbe  contract. is  fortho'conveyance  of  land, 
oris  of  sncb  a  nature  that  it  would  not  be  valid  if 
made  by  parok   Bhod  v.  Qoodrieh^JB  Wend.  68. 

94.  A  vendee  of  land  to  whom  a  deed  is  to  be 
axecated  by  a  certain  day,  mnat  make  demand 
of  the  deed,  and  after  allowing  a  reasonable 
time  for  the  draught  ami  oaeention  thereof,  must 
piassDt  himself  again  to  receive  it ;  if,  however, 
on  the  first  de^naad  the  vendor  refnses.to  execute 
tho  deed,  a  second  demand  ia  not  necessary.  Ibid. 

Std.  Where  there  are  aeversl.penons  jointly 
bound  to  execute  a  deed^  and  ui^  deed  is  .de- 
manded of  one  nf  them. and. refused,  a  demand 
of  the  othare  is  not  necessaiy;  the  tefaaal  of 
me aobjects  all.to  an  action.    Ibid. 

96.  W  here  a  vendee  brought  an  action  Ugainst 
a  vendor  for  the  nondeliveiy  of  a  laxge  ouanti^^ 
of  wheat  which  the  latter  had  contracted  to  sell 
to  the  former  at  a  stipulated  prioe,.and  a  recovenr 
had  for  the  full  value  of  the  wheat,  although 
but  a  nominal  sum  to  bind  the  bargain  had  been 
yaid,  and  the  vendor  aahsequently.famiight  his 


action  to  Teoovar  ihe  price  &[  the  when  si 
stipulated  in  theconUact ;  it waa bdd, that  the 
action  would  not  lie;  that  the  plaiatiff  ought  ia 
the  former  nation  to  have  insisted  that  be  was 
only  liable  for  the  diflerenee*betweeo  tiie  cob- 
tia<u  :priee  and  the  .value  of  the  article,  and 
havitig.  omitted  to  do  ao,  he  eould'aot  now  briog 
a  c^oes  suit.     Iky  v.  JDba,  «9  Wead.  199. 

.97.  Where  a  .vendor,  required  to  gireaimt' 
ten  iademnttv  againat  any  claims  that  mifht  be 
made  imon  the  property  aold,.rafo8ed  to  do  so, 
but  told  the  mirehasar  *' that  he  mcM  see  him 
out  with  tit*;"  it  was  Ud,  that  thesaexpressioDi 
were  eqdivaleBt.to.an  agMeroeot  to  tsdiiDiiify. 
'Bnwdtr  t.  Oounirymat^  19  Wend.  446. 

98.  A  purchaser  who  deteds  in  a  5aBtiep*i 
Court  .sfpiinst  a  daim  upon  the  property  sold 
lo  him,  ia  not  boaad-  tty  carry  up  die  esase  b^ 
appeal,  if  jadgnent  passes  agaiiistfaiBB.   Jhil 

419.  Whare-theretlsa^mntnalniitaBdefstaiid- 
ing  betwaan  the  .vendor:  and  purchaser  as  to  the 
iermM  of  a  sale,  neither  party  is  bonod  by  the 
supposed  sgreement,  there  being,  in  saeb  a  case, 
no  asssnt  to  ihe.conti[act  XUAtrgtr  f .  BaUr 
win  and  Fhrbet^  2  Hall,  176. 

3e.  The  plaintiff 'a  factor  add  goods  to  the 
dafendaats,  to  be  paid  for,.aa  be  understood  the 
azrangament,.in  thernotaof  a  third  person,  pj>- 
ble  at  a  Siituse  day,  aadoiaed  by  the  deienduits, 
but  as  the  defendanta  aupposed,  hf  the  same 
note,  sndoised  without  recourse  to  them.  The 
aocds  being  delivered,  'the  defendants  offerBd 
Uie  note  proposed'to  the  foctor,  endoissd  viih- 
out  recoosse,  which  he  refissed  to  receive*  The 
defendanto  leapt  4he  goodsy  aaddecliaed  to  m^ 
pasnneat  in. any  thing  bat -the  note  thai  offered, 
and  ihareopofftliia  aatiosi- was  brouglit  tMseom 
Uie  value  of  the  gooda.  The  ySbp  ehsifed 
the  JorjT,  that  if  there  vras  a  mistake  between 
the  partiea  in  the  first  coucoetionoftfae  eootnetf 
the  one  expecting  to  receive  a  note  eadorsed  by 
thadtfeodknts  abaoliitdiy,  and  thcvothcr  to  give 
it  without  lecourse  to  theoa,  as  the  defendaotSj 
toatead  of  retnrnhig  the  nods,  had  approf  risted 
them  to  thenr  own  use,  they- were  bound  to  pay 
for  them.  A  verdict  having  been  found  for  the 
plaintiffs,  ttiie  chaigesMwAeitf  tobe  correct,  and 
the  factor  woe  held  to  be  a  cempo<^^'^^^'^ 
fiMT  the  plaintiff:    Ibid. 


WAGER. 

1.  All  wagen  on  the  event  of  an  deeticnin! 
illegal  and  void,  though-made  after  die  H^  ot 
the  election  is  dosed,  if  before  the  caarssa  is 
complete.    Mwt  r.  G^U^  7  Oom,  X$9*     . 

'9.  The  state  CMvass  of  an  election  is  w 
coocfaiaiTe,  bat  may  bcinqnired  ieto  by  s  Cfort 
of  law  081  ila  .coming  Jso&atamUy  in  qussuoo^ 
Ibid. 

a.  On  the  TAlidity  of  wageia  geaersAy^ts^ 
bete  on  ^aetioua  partienlarly,  and  -the  mora^ 
tendenciy  of  each,  aofe  (a),  aubjoiasd  to  tue 
oasCf    Ibid*  e 

4.  It  would  seem,  from  the  reasoning  « 
the  principal  caae,  and  that  Jv^^ffn^J^*^ 
Quoted  at  huge  in  note,  that  all  wagers  msoe  <a 
ttie  aveot  of  an  eleetioa  btfom,'danng,  or  siw 
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iStiB  election,  are  illegal  and  voidable,  at  any  time 
befbre  the  money  or  thing  ataked  ia  paid  over  or 
delivei>ed.    £di 


WASHINGTON  AND^  WARREN 

BANK. 

t.  hnolvency  and  reiViaal  to-pay  Mile,  &o^,  in 
iKpecn  or  other  lawfiil  money,  on  demand,  dec., 
•re  not  of  Uiemsehreav  within  the  act  (aeee.  40^ 
ch.  185.)  incorporatiiMr  The  Pieeideat^  Direot- 
on»  and  Cbmpany  of  ttle  Waahington  and  War- 
ran  Bank,  a  ^proand  for  an  inftirmation  in' nature 
of  a  ^  toarrafUif  at  other  proceeding,  to  onat 
them  m  their  corporate  rights.  People  y*  fWael^ 
wKgton  and  Warren  Bmik^  6  Cow.  311. 

3.  To  work  ancit  forfeiture,  there  moat  be  a 
total  nonnaer.    Per  Wbodworth;,  J.    Mdi 

3.  The  atatnte  (fleas.. 48,  eh.. 335,  see.  6^ 
passed  April  1,  1825,  is  prospective  in  its  ope* 
ration  as  to  the  canaes  or  fimrteitnre,  but  not  es> 
dnsifely  as  to  the  remedy.    Sddk 


WASTE. 

1.  Waste  implies  the  idea  of  detriment  to  the 
kMidlord  or  reveraioner,  and  in  an  -action  of 
ejectment  founded  on  an  alleged  forfeiture  for 
waste,  it  should  be  left  to  the  Jury  to  determine 
whether  the  acts  complained  of,  being,  done 
without  the'permisaion  of  the  plaintiff^  were  in 
laet  jiiejndicial  to  the  piaintiflTs  property  in  &e 
premises.    JaelMmy^TiMU^  3  Wend.  341. 

3.  An  order  to  stay  waste  will  be  eranted 
alter  the  commencement  of  an  action  of  eject- 
ment on  a  proper  qfidacU.  Bueh  v.  Philhpe^  3 
Wend.  428. 

3.  Whether  notice  of  the  application  should 
he  given  to  the  defendant  \     Quaere.    lUdL 

4.  An  Older  to  atay  waste  will  not  be  granted 
without  notice  to  tiie  party  to  be  afTected  by  it, 
where  it  is  not  ahown  that  tiie  partv  is  a  trea* 
paaser.    Denning  v.  Oorwin  eiaf.  i  Wend.  208. 

5.  An  order  to  atay  waste  wUl  be  mnted  on 
an  e^parU  application.^  People  v.  Merty  et  ak 
11  Wend.  160. 

6.  Aa  order  to  stay  waste  aapliea  only  to 
future  commissions  of  waste.  Where,  therefore, 
auch  anr  order  is  granted  on  the  application  of  a 
plaintiff  in  an  e^tment  anit,  brought  for  the 
recovery  of  land,  the  principal  value  of  which 
consists  in  hemlock  tunber  growing  upon  it,  the 
removal  from  Uie  premises  of  hemfock  bark, 
peeled  previoua  to  the  commencement  of  the 
aqit,  is  not  a  violation  of  the  order.    IbiiL 

7.  An  action  of  trespass  or  trover  will  not  lie 
lor  prq>erty  severed  from  the  realty  before  eject- 
ment broo^t,  when  the  land  in  diapute  has  been 
in  poesession  of  the  defendant,  until  the  plaintiff 
recovers  poesession  of  the  land ;  but  in  the  event 
of  sock  recovery  an  action  liea.    Ibid, 

8.  An  order  for  an  attachment  obtained  e» 
parUp  for  an  alleged  violation  of  an  order  to  atav 
waste,  bein^  taken  at  the  peril  of  the  party,  wiil 
be  vacated  if  unadvisedly  made.    lUik 

9w  Where  the  conduct  of  the  plaintiff  in  obtaio- 
Isg  an  attachment,  VrhicU  has  been  set  aside 


with  costs,  under  which  the^efendtait  was  im* 
prisoned,  appears  not  to  have  been  oppressive, 
the  Court,  m  directing  the  rule  to  set.  aside  the 
order  granting,  the  attachment  and  all  snbse^ 
quent  proceedtngs,  will  order  the-  defendant  to 
enter  into  a  stipulatiQD>  not  to  proaecnte  for  frise 
imprisonment.    IJnd, 

10.  A  defendant  anasled  ont  an  attachment 
issued  upon  an- order  for  that  pui^ose,  is^entitled 
to  enter  into  a  bond  for  his  appeaianoe  at  the 
return  of  the  process.  *  Ibidi 

1 1.-  In  an  acttoa  of  waste  against  a  tenant  fbi 
life  or-  years,  it  ir  not  neceeeai^  to  redte  or  refer 
to  the  statute  giving:  the  action,  either  in  the 
summons  cr  declaiation ;  but  the  plaintiff  most 
allege  in  the  latter  a  seisin  infee  m  himself,  as 
wall  as  a  deadet  to- the  tenant  i  and  the  omisstoa 
to  do  so'ia  not  cured  by  the  verdiot.  Cotrien 
Ingalls,  13  Wend.  70. 

13,  In  determining  the  qnesttott  whether  trees 
appurtenant  to  a.dwelHng  hoaee  are  ornamental 
tieea,  so  as  to  atake^it  waste  in  a^ tenant  to  cat 
them  down,  it  ia  important  to  ascertain  the  fact 
whether  they  have  been  considared  and  tvaated 
as  oraamental  tfees  by  the. former  owners  and 
proprietors  of  .the  pramiseai  Bamky  v;  Wohertan^ 
5-Paigs«  583.- 


WATER  AND  WATBH  RIGHTa. 

1.  Where  one  has  had  the  use  of  water  at  a 
given  height  for  twentv  years,  a  jgrant  will  ba 

E resumed  of  the  privilege  of  using  it  at  that 
eight,  but  nothing  more.  And  if  he  repaira  his 
dam  which  has  kept  the  water  at  that  height, 
so  as  to  raise  the  water  still  higher,  and  flow  it 
back  upon  his  neiffb hour's  mill,  an  action  lies, 
though  the  dam  itself  remain  at  its  ancient 
height.  The  question  is  not  upon  the  height 
of  the  dami  but  of  the  water.  Btiko'  v.  Hooker^ 
7  Cow.  366. 

3.  It  is  no  defence  to  an  action*  for  fbwinff 
back  water  so  as  to  Injure  the  plaintiff's  mill, 
that  his  mill  was  built'  on  a  stream  which  ia 
a  publio  highway,  and  ia  therefoie  a  public  nui- 
sance. Thar  question  lies  Between-  the  people 
and  tha  owner.    Ibidi 

3.  Twentv  yeara'  occupation  of  the  land  of 
another  by  flowing  it  wdth.  water,  affords  a  pre- 
sumption of  a  grant  of  the  use  of  it  in  that  par- 
ticular manner,  and  for  the  damage  sustained 
thereafter,  no  action  lies ;  but  if  afWr  flowing  the 
land  of  another  for  ten  years  by  means  of  a  dam 
of  a  particular  height,  the  partv  by  a  new  con- 
structed dam  raiaea  the  water  nigner  and  flows 
more  land  than  he  originally  did,  although  he 
will  be  justified  after  twenty  years  in  flowing 
the  land  to  the  extent  originally  covered,  he 
will  be  answerable  in  damages  fbr  the  increased 
quantity  overflowed.  Baldwin  v.  CaUUne  tt  al. 
10  Wend.  167. 

See  HioHWATS. 


WAT. 

1.  A  license  to  enter  on  land  is  not  an  i»> 
terest;  it  is  a  aeia  amkorityi  penoaal  to  iha 
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Sntee,  and  reroeaUe  at  the  will  of  the  gnntor. 
ptHe  Cbbttm^  1  Cow.  668. 

9.  It  is  not  a  way  which  is  a  nal  or  chattel 
interest  aooording  to  its  duration.    Jhid, 

3.  B.  owned  an  alley,  twenty-four  ieet  wide, 
hetween  two  lots,  one  owned  hj  A.,  and  the 
other  or  H.  A.  bnilt  a  large  biiek  honse  on  his 
lot,  which  extended  tweWe  feet  across  the  alley 
at  one  end,  and  B.  btiilt  a  fence  lengthwise  of 
the  alley,  on  a  line  corresponding  with  A.*s 
house,  so  as  to  narrow  the  whole  alley  oae^half 
or  more,  which  alley,  thus  narrowed,  B.  need  as 
a  way.  Then  B.  gave  a  lease  in  fee  to  A.  of 
Uie  whole  twentyJSour  feet,  describing  it  as  a 
lot  on  which  A.'s  house  partly  stood,  at  a  retat 
of  f  15,  reserrijig  a  way  though  the  allcT  for 
himself,  hb  teams,  carts,  te. ;  and  the  lease 
was  declared  to  be  upon  condition  that  A.  should 
leare  B.  in  the  unobstructed  enjoyment  of  the 
war.  HtUf  that  a  continuance  oi  the  fence,  as 
B.  had  himself  made  it,  was  not  an  obstruction 
of  the  way,  within  the  words  of  the  condition : 
that  a  reaaonable  way,  for  the  purposes  express- 
ed, was  all  that  B.  could  exact,  and  that  his 
acts  in  making  the  fence,  and  leasinff  with  tiie 
house  partly  across  the  alley,  were  nets  'from 
which  a  jury  would  be  bound  to  consider  the 
alley,  as  it  was  narrowed  by  the  house  and 
fence,  the  full  extent  of  the  way  intended  by 
the  parties  to  be  reserved ;  the  lessee  haVinff  a 
right  to  reduce  all  the  residue  of  the  allej  to  his 
exclusire  possession.  Jaekton  t.  Jlkn^  i  Cow. 
890. 
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WHARF, 

1.  The  owner  of  a  wharf  may  distrain  for 
wharfage  on  any  goods  on  board  a  vessel  which 
has  used  his  wharf,  although  the  ▼essel  have 
remoTed  from  the  wharf.  Ineall  r.  Gardner^  13 
Wend.  988. 

9.  Whether  if  the  veasel  be  removed,  and  the 
property  comes  to  the  hands  of  a  bona  Jlde  pur- 
chaser for  a  valuable  consideration  previously 
to  the  levy  bj  the  distress,  the  owner  of  the 
wharf  loses  hts  right  to  distrain  1  Qumrt,  Ibid, 


WILL. 

I.  Witneat  io  a  vrW. 

11.  RevotaUon  tf  a  will, 
III.  OmMttficium  cf  a  will* 
Vf .  Protf  ^  a  vriU. 

I.  Wtineu  to  a  will. 

1.  One  of  the  subscribing  witnesses  to  a  will 
of  lands  may  prove  its, execution  on  a  trial  at 
law.    Dan  r.  Broum,  4  Cow.  483. 

9.  And  this,  though  the  will  be  lost,  or  not 
produced  in  Court.    Ibid, 

3.  And  where  a  vntneas  to  a  lost  will  proved 
its  due  attestation  by  three  witnesses,  but  had 
forgotten  the  name  of  one  of  t|ien^,  having  no 
doubt,  however,  that  he  was  a  competent  wit- 
ness ;  ihu  toot  iobUn  sufficient.    IbuL  ' 


n.  RevoeaUon  if  a  wilL 


4.  The  parol  declaration  of  a  devisor  will  idt 
amoun^  to  a  revocation  of  a  will  of  lands;  nor 
can  they  be  received  upon  a  qoesiion,  anleii 
they  relate  to  l^e  re$  gedm.    Ibid, 

£r.  They  are  then  evidence  to  show  the  iatest 
with  which  the  act  was  done.    Ibid. 

6.  To  revoke  a  will  by  caaeellalidB,  tha 
must  be  done  ammo  revoewultk  The  slightest 
deme  of  cancellatiott,  dsc,  with  intent  to  le- 
vole,  will  operate  as  a  revocation.    Ibid. 

7.  If  a  will  be  once  duly  executed,  tad  ooee 
an  existinff  will  in  tfaeJiands  of  the  tesUlor,  as* 
lees  there  be  evidence  of  its  having  bees  en- 
celled  or  otherwise  revoked  by  the  testator,  the 
law  presumes  its  continued  existence  to  the  tint 
ofhiedeath.    Jbdbon v. Aid, 9 Cow. 908. 

8.  Where  the  execution  of  a  will  it  cftib- 
lished,  there  must,  in  order  to  revoke  tt,  be  soaie 
outward  and  viaible  sign  of  revoeatioD  or  eai- 
celling  ammo  revocandu    Ibid, 

9.  If  a  man  let  his  will  stand  till  his  deith, 
it  is  his  will ;  otherwise,  not.  It  is  amhuUtory 
till  his  death.    Ibid. 

10.  A  man  when  he  makes  his  will  ntj  die- 
regard  the  claims  of  hia  diildren,  and  wu  fail 
property  to  a  stranger,  if  he  li^  so  disposed. 

11.  The  situation  of  any  of  his  ehildreB  ci 

Iprandchildren  as  to  property,  and  the  cmfmr 

ttve  inadeiioacy  or  inejiuality  of  a  protitiai  ftr 

them  in  his  will,  are  inadmissible  to  Aom  u 

express  or  implied  revocation.    Ibid. 
19.  Whereawill  w8sdoIyexecoted,aDdbthe 

custody  of  the  testator  for  five  years  afierw^ 
and  within  ten  monikt  ^revioua  to  bit  deceiie, 
and  it  appeared  that  within  a  foitnisfat  befoie 
his  deatn  he  applied  to  a  scrivener,  who  hid  b^ 
fore  drawn  a  codicil  to  the  will,  to  draw  eMthr 
eodieil  to  the  same,  which  the  scrivener  howenr 
did  not  do,  nor  was  the  will  produced  to  him  it 
the  time,  which  wilt  could  not  be  ibond  ififf 
the  decease  of  the  testator ;  it  irat  Aeitf,  that  tte 
legal  presumption  was  that  the  testator  b«l4^ 
stroy  ed  it  ammo  revoeandi.  This  will  wu  we 
in  1816,  and  hence  ia  not  afiected  by  tbeieriMd 
statutes.    Beiti  V.  Jaekaon^  6  Wend.  171 

13.  A.  B.  made  a  will  in  1816,  which  bi 
altered  by  a  codicil  in  1891.  Ten  moedn  tw- 
wards,  he  called  on  the  person  who  had  vntttfl 
the  codicil  for  him  in  1891,  and  requested  him  to 
draw  ofiof^  coditil  to  his  wriU,  but  did  not  pro- 
duce the  will,  nor  was  the  second  codidl  drtvn. 
The  next  day  he  became  ill,  and  ia  about  ^ 
weeks  died.  The  wUl  could  not  be  found  m 
his  decease.  Held,  that  the  legal  prefoDptioo 
was,  that  the  testator  had  destroyed  the  viu 
animo  revoeandi.    Ibid. 

14.  A  will  duly  executed  and  left  io  Vee8» 
sion  of  the  testator,  and  not  found  after  hu  de- 
cease, is  to  be  presumed  to  have  been  destrojeo 
by  him  ofiimo  reeoeOndi.    Ibid. 

15.  Evidence  of  the  relative  sitaatioo  in  pof 
of  property  of  the  children  of  thetestatoft » '»" 
admissible  in aupport  of  the  presunptionori 
revocation  Of  a  will,  where  there  is  no  cbtn^ 
in  the  circumstances  of  the  oWldreo  ^^^ 
making  the  will  and  the  time  of  ths  illeged  I^ 
vocation.    Ibid. 
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^  \t.  Tin  tl«ltflftetion  of  a  will  ij  the  direo- 
^on  and  in  the  preeenoe  of  the  teetalor,  or  even 
by  hfe  own  hand,  will  not  amonnt  to  a  leyoca- 
tioB  in  judgment  of  law,  unless  he  had  at  that 
time  sufficient  capacity  to  understand  the  nature 
And  effect  of  the  act,  and  performed  it  or  direct- 
ed it  to  be  performed  freely  and  Tohintarily, 
with  the  intent  to  jeffect  a  relocation ;  and  ai- 
thottgh  the  instrument  is  not  in  being,  its  con- 
tents having  been  satisfactorily  shown,  there  is 
no  difficulty  in  establishing  it  as  a  will,  if  it 
is  shown  to  have  been  improperly  destroyed. 
Idky  T.  Bowen^  11  Wend.  927. 

Illr  Comtrudiim  if  a  wOL 

17.  E.  died  in  September,  1798,  having  by 
his  last  will,  dated  Au^st  39,  1796,  devised 
lands  to  his  son  Joseph  m  fee ;  and  other  lands 
to  his  son  Medoef  in  fee ;  and  added,  **  It  is  my 
will,  and  I  do  order  and  appoint  tlmt  if  either  of 
my  said  sons  ahdold  depart  this  life  without 
lawful  issue,  his  share  or  part  ehall  go  to  the 
survivor ;  and  in  case  of  both  their  deaths,  with- 
out lawful  issue,  then  I  eire  M  the  property, 
&e.,  to  Div  brother  John  P.,  of,  &c.,  and  sister 
Hannah  J.,  of,  &c.v  and  their  heirs.''  Joseph, 
one  of  the  sons,  died  in  August,  1813,  without 
lawfiil  issue,  leaving  bis  brother  M.  surviving, 
who  afterwards  died  on  the  36th  of  July,  1819, 
without  lawful  issue ;  held,  that  on  the  deaUi  of 
the  testator's  son  Joseph,  the  limitation  over, 
which  was  good  as  an  executory  devise,  vested 
in  M.,  the  surviving  son.  Wilhe$  r.Li0^  3 
Cow.  988. 

18.  And  per  Sanfbrd,  Chancellor,  concurring 
with  the  Court  below,  the  devise  in  his  favour, 
having  taken  effbct,  ceased  to  be  executory,  and 
he  becEime  seised  in  fee  tail,  bv  necessary  im- 
plication of  law,  with  a  remaindec  expectant  in 
favour  of  John  H.  and  Hannah  J.,  the*  Inother 
•nd  sister  of  the  testator;  and  by  virtue  of  the 
•tatute  of  the  S3d  of  Febnary,  1786,  abolishing 
estates  tail,  M.  became  seised. in  fee  simple  a£ 
solute  of  all  the  estate  devised  to  his  brother 
Joseph.    Ibid, 

19.  And  per  CWdimt,  Senator,  the  devise  to 
John  B.'  and  Hannah  J.  was  (Mrigihally  limited 
upon  too  remote  a  contingency,  to  wit,  an  inde^ 
fmitB  &ilnie  of  isisne  in  the  two  previous  devi- 
sees. This  not  being  qualified  hke  the  devise 
ever  to  Medoef,  by  the  word  sorvivor^  the  last 
devise  was  void  for  this  reason*    Ibid, 

80.  No  division  of  the  Court  was  taken  as  to 
iSke  pound  upon  which  they  denied  operation  to 
the  last  devise ;  but  they  voted  generally  to  af- 
firm the  Judgment  below.    Ibid, 

31.  A  person  holding  land  by  deforcement 
merely  cannot  levy  a  fine  so  as  to  affect  or  bar 
a  stranger  to  it.    Ibid, 

33.  And  aocordingt]r«  B.  having  purchased 
Joseph's  interest  in  his  lifetime,  and  levied  a 
fine  thereof;  heki,  that  this  would  not  bar  the 
Tight  of  Medoef.    Aid, 

33.  When  the  first  of  several  executory  de- 
risees  vests  in  possession,  thosewhich  fi^low 
Test  is  interest  at  tlie  same  tims,  and  ceasing  to 
be  exeetttor]c  become  vested  remainders,  aumeot 
to  all  the  incidents  of-remainders.  Per  Sanfird, 
Chanoellor.    Ibidi 

Vol..  liL  76 


94.  No  remainder  can  exist  without  a  pre- 
ceding estate  to  support  it.    Ibid, 

35»  Whenever  a  devise  of  a  future  interest 
can  take  effect  as  a  remainder,  it  shall  be  so 
considered,  and  not  as  an  executory  devise. 
Ibid, 

'  36.  Our  laws  allow,  the  owner  of  lands  to  de« 
vise  them  according  to  his  affections  or  iiis  plea- 
suTe<    Ibid, 

37.  B«  devised  his  real  estate  to  his  four  child- 
ren, in  fee,  in  four  separate  parcels  i  and  pro- 
vided that  if  any  of  them  should  die  without 
issue  of  Uieir  bod  v  or  bodies^  lawfully  beeottent 
the  share  of  the  deceased  should  be  equiuly  di* 
vided  between*  the  surf  ivors.  Two  having  died 
with,  and  one  without  issue,  leaving  one  snr- 
viving;  Aelct,  that  the  latter  took  the  whole  of 
the  &oeased  child's  share,  in  exclusion  of 
the  grandchildren  of  the  testator.  Jaekstm  v. 
Thomp§mh  6  Cow.  178. 

38.  Such  a  limitation  is  good  by  way  of  exe- 
cutory devise.    Ibid,       . 

39.  J.,  being  seised  of  real  estate,  devised 
that  if  at  his  death  he  should  have  a  child 
livings  the  rents  and  profits  should  be  received 
by  his  executors,  and  applied  for  the  support, 
jko,  of  the  child,  the  suxplus  to  be  invested  in 
stock,  to  aocumulate  and  be  paid  over  to  the  child 
at  twenty-one  or  marriage^  He  gave  all  the  re- 
sidue of  his  r^  and  personal  estate,  after  pay- 
ment of  all  legacies  and  other  bequests,  to  a 
corporation  cotnpany^  (The  Orphan  Asylum  S<>- 
ciety  in  the  city  of  New  York,)  the  bequest  t» 
take  effi»t  immediately  afWr  debts  and  leffaeies 
paid*  if  he  should  leave  no  child  ;  or  if  he  should 
leave  a  child,  then  upo^n  the  child's  death,  inter- 
marriage, or  attaining  twenty-one*  .The.  willl 
then  gave  to  the  sxeoutors  all  his  real  estate*, 
subject  to.the  trusts  aforesaid ;  and  deelared  h'm 
will  to  be,  that  when  sneh  child  should  attainr 
twenty-one,  of  marry^  his  teal  estate  should  be 
sold  by  his  executors;  and  one-half  .of  the  pro- 
ceeds paid  ito  the  child,  if  it  should  attain  twen- 
ty-one, or  marry. ;  The  testator  died  seised,  and 
a  posthumous  child  was  botn  to  him^  which  died 
before  twenty-one^  and  unmarried ;  heid^-  that  the 
devise  to  the  corporation. was  direct  on  the  death 
of  the  child,  and  not  a  trust  for  the  corporation  ; 
and  so  the  will  was  in  this  respect  void  as  to 
the  real  estate  within  the  statute  of  w^ls.  (See^. 
36,  eh.  33,  seo^  1,  1  B.  L.  364.)  ATCktriu  v. 
Orphans'  Asylum  Society,  9  Cow.  437* 

30.  Otherwise,  U  seenut  had  there  been  a 
trust;  insisted  on  at  large  in  the  dissenting 
(»tnlon  of  Stekbins^  Senator,  and  supported  by 
Jofus,  Ohancellor,  arguendo  for  his  decree.  Ibidm 

31.  The  act  incor|H>rating  the  oomnany  (sess. 
30,  ch.  179.)  authorized  tl^m  to  take  by  par- 
chase,  (sec.  1.) ;  held,  that  the  terfti  purchase 
should  be  taken  in  its  popular,  and  not  in  its 
broadest  legal  sense,  so  as  to  include  a  devise. 
Ibid. 

33.  Dissenting  view  of  this  question,  per 
Crary,  Senator.    Ibid. 

33.  Whwe  a  testator,  aAer  devising  all  his 
estate,  real  and  personal,  to  his  children,  to  be 
taken  possession  of  by  them  on  their  severally 
coming  of  age,  added  a  clause  declaring  his 
will  to  be,  that  his  wife  should  hold  the  whole 
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Mlate  until  kis  obildren  aevenlly  eame  of  age; 
and  that  they  severally,  before  they  took  posaes- 
atoD  of  hia  eatate,  ahould  ^Te  security  aecord* 
ing  to  their  aevaral  proporttona  of  the  estate,  for 
and  towarda  a  competent  maintenance  of  hia 
wife  dttrioff  her  natural] ife;  it  wtu  held^ihal 
the  wife  of  the  testator  waa  entitled  to  retain 
poaaeaaion  of  the  estate,  until  proTiaion  waa 
made  for  her  by  her  children  in  the  manner 
directed  by  the  wtU«  Jackson  v.  fVtghi  et  al, 
3  Wend.  109. 

34.  Where  a  taatator,  in  disposing  of  hia  pro- 
perty by  will,  gives  three  portions  of  his  estate 
to  three  of  his  children  in  fee»  and  a  fourth  por- 
tion to  a  fourth  child  for  life,  with  femainder  to 
her  iasue  in  fee^  and  then  adds  a  danso  in  theae 
words :  ^*Jtem.  I  do  further  will,  order,  and  di« 
rect,  that  if  mnj  of  my  children  named  Jacob, 
Catharine,  and  Helena,  or  if-  the  iasue  of  my 
aaid  daughter  Maria  ahould  happen  to  die  with* 
out  lawful  iaaue,  that  aucl^  part  of  my  add  eatate 
before  deviaed  to  auch  deceased,  ahall  deacend 
to  the  aonrirora  or  aurri vor  of  thederisees  above 
mifUed,  in  equal  parta ;  or  in  case  of  the  death 
ef  any  of  them  leaving  lawful  iasue,  to  the  re- 
presentative or  repreaentativea  ef  each  deceaaedy 
auch  ahare  aa  would  have  deacended  to  auch  de- 
ceaaed,  in  eoual  parts  ;*'  it  wa»  heU^  that  the  efr* 
tatea  devised  to  Catharioe  and  Helena,  on  their 
decease,  went  to  the  issue  of  Maria,  and  not  to 
Maria  heraelf,  although  a  apecific  devise  in  fee 
waa  made  to  her,  beaidea  the  deviae  for  life. 
JaekBon  v.  Elmendinf^  3  Wend.  d99. 

35.  Where  a  testameutarr  pzpet  waa  found 
in  an  iron  cheat  among  valuable  papera  of  a  per^ 
son  deceased  without  signature,  having  an  t^ 
testation  clause  without  witneaaes,  written  ky 
the  deceaaed  with  hia  name  in  the  be^nniag,  in 
a  fair  hand,  engroeaed  on  conveyancing  paper, 
with  a  seal  attached  thereto,  evincing  much'de* 
liberation  and  foieaight  in  ita  proviaions,  and 
disposing  of  both  real  and  peraonal  property  to 
a  large  amount  according  to  the  common  law; 
and  &e  decedent  died  in  1637 ;  it  umm  keld^  that 
the  paper  waa  a  good  will  of  the  personal  eatate 
therein  mentionM.  WaiU  et  oL  r.  The  Fubke 
JdmifMrator,  4  Wend.  168. 

36.  A  legacy  given  by  a  debtor  to  hia  creditor 
will  not  be  deemed  a  aatisfaction  of  a  pre-exist* 
ing  debt,  unless  it  appears  to  have  been  the  in- 
tention of  the  Uukthr  that  it  ahoiUd  ao  operate. 
WilUanu  v.  Crmry^  4  Wend.  443. 

37.  Parol  proof  of  the  intention  of  the  testa- 
tor may  in  auch  eases  be  resorted  to,  not  to  |^e 
a  construction  to  the  lanffuage  of  the  will,  but 
to  prove  circumatances  and  presumptions  where- 
on to  found  inferencea  or  presumptions.    Ihid, 

38.  A  testator  directed  that  immediatdy  after  i 
his  decease  the  sum  of  $20,000  should  be 

5 laced  at  intereat  in  the  name  of  his  intent 
aughter  E.  E.,  and  that  anch  interest  ahould 
be  received  by  the  executors  or  the  guardiana  of 
the  estate  of  hia  daughter  during  her  minority ; 
$500  of  the  income  waa  to  be  aanualiy  paid  to 
his  wife,  for  the  purpoae  of  educating  aha  main- 
taining such  daughter  dttringker  minority ;  unless 
she  should  many  before  her  arrival  at  full  age, 
in  which  case  Uie  whole  of  the  interest  or  in- 
come waa  to  be  paid  to  hor.  He  also  directed 
t)««)  balance  of  the  unappropriated  interest  to  be 


invested,  and  ^e  principal  sam  and  aeeamnli* 
tioa  of  the  intereat  thereof  ahonld  be  at  the  free 
and  abs(dute  disposal  of  his  daughter  after  she 
should  attain  the  age  of  twentvM>De«  He  sIm 
directed  that  if  his  daughter  should  die  daiiog 
her  minority,  leaving  lawful  isaue,saeh  issw 
should  be  entitled  to  that  portioa  of  bis  estate 
intended  for- hia  daughter,  provided  she  should 
attain  the  age  of  twenty-one ;  bat  in  case  bis 
dauffhter  should  die  dunng  Her  mioority,  widh 
out  leaving  lawful  iasue,  &en  he  directed  that 
the  aaid  aum  of  ^0,000,  with  Uie  accamub- 
tiona  thereto,  should  be  distributed  as  directed 
respecting  the  residue  of  his  estate.  On  appeal 
from  a  decree  of  Chancery,  it  vm»  kdi,  that  the 
legacy  of  $90,000,  with  the  interest  thereof; 
wan  a  vested  legacy,  and  that  the  Timitatioo  ofer 
in  fatonr  of  the  reaidnary  l^i^tees  wu  void,  ai 
repugnant  to  the  former  proviaions  of  the  will; 
and  tt  iooMfurUur  heid^  that  if  the  .terms  of  the 
will  could  be  conaidered  as  eonfening  only  • 
life  interest  in  E.  E.,  the  aabsequent  haiiutios 
over,  being  upon  an  indefinite  failore  of  inoe, 
waa  too  remote,  and,  therefore,  void  as  as 
executory  devise.  A/lcrson  v.  iUJM,  U  Wend. 
361. 

39.  The  intention  of  the  testator  is  fUtwip 
aought  for  inr  the  cooatniction  of  wiU8,aiid  whta 
that  intention  is  aseertained,  it  will  be  ezeeated, 

f provided  it  ia  conaiatent  with  the  laws  of  the 
and.    IbiiL 

40.  Where  a  gift  of  the  principal  is  made  is 
a  last  will  and  testament,  uneonneeted  with  the 
time  of  payment,  aa  where  the  sum  of  ^1000 
is  given  to  A.,  to  he  paid  when  he  ahall  attus 
the  age  of  twenty-one ;  then  the  lesaoy  ^^ 
and  if  the  legatee  die  before  the  period  speeified, 
hia  repreaentatives  are  entitled  to  the  moeey. 
But  if  there  is  no  gift,  exoqpt  at  the  time  of 

Eayment,  aa  where  me  legacy,  is  givea  when  the 
sgatee  ahall  attain,  or^krovided  he  does  sitais 
the  aae  of  twenty-one,  then  it  does  aot  Test 
until  Ue  time  arrivea,  and  if  it  never  anires  the 
legacy,  ia  lapsed.    Ibid. 

iU  Where  the  intention  of  a  testator  is  os- 
lawful,  it  ia  aa  much  the  duty  of  Coorts  to  de- 
feat it,  aa  it  ia  to  efiectuate  it  when  the  inteniios 
is  lawful.    Jbid. 

43.  PreviouB  to  the  revised  statutes  of  New 
York,  the  terma  failure  of  iasue,  or  dying  with* 
outiaaue,  meant  an  indefinite  fkilnxeof  issse. 
Conaequentlv  an  exeeutoi^  devise  limited  iip<A 
a  general  failure  of  issue  is  vcMd,  beesuse  limit- 
ed upon  an  event  which  may  not  happen  wuto 
the  compaaa  of  a  life  or  Uvea  in  bein;  end 
twentr-one  y^ua  and  nine  mantha  afisrwsrds,s 
period  beyond  which  an  executory  devise  caDset 
extend ;  and  aa  the  event  may  exceed  the  pi** 
scribed  limits,  it  is  void  at  its  commenoefflsst^ 
let  the  fact  tarn  out  aa  it  may.    Ibid, 

43.  The  words  dying  without  ieariog  issue 
are  of  the  aame  import  aathe  words  dyinff  with- 
out issue ;  in  either  case  they  mean  aa  ioaeonw* 
failure  of  iaaue.    Ibid.  , 

44.  If,  however^  there  he  anv  addiiio» 
clause,  word,  or  circumstance,  wnich  clears 
and  plainly  denotea  an  intention  to  ^"^"^  "I* 
dying  without  issue  to  the  death  of  the  fiiw 
taker,  the  technical  sense  will  not  be  sdhcrrt 
to,  but  the  intention  wHl  prevail,  as  whole  the 
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limitation  over  la  to  tbe  auririYor,  to  cbtldren,  to 
AKeeatora,  or  where  the  words  are,  dying  with- 
oat  issue  in  the  lifetime  of  the  brother  of  the 
first  taker,  in  whose  faronr  the  limitation  is 
created.  •  Ihid, 

45.  Where  a  testator,  after  expressing  in  his 
last  will  and  testament  his  intent  to  dispose  of 
all  his  worldly  pronerty,  gave  to  his  wife  all 
his  estate,  real  and  nersonal,  so  long  as  she 
ahonld  remain  his  wiaoWf  and  in  case  ^fae  mar> 
hed  again,  directed  that  the  one-half  of  all  his 
lands  and  tenements  shoald  go  to  an  adopted 
son,  and  hy  a  subsequent  clause  gave  to  the 
«ime  son,  at  the  decease  of  his  wife,  the  re- 
maining part  of  his  landed  property,  and  after 
ihe  death  of  the  testator,  his  widow  married 
again,  and  the  son  entered  into  possession  of  the 
moiety  of  the  lands ;  it  was  kMj  that  the  son 
ac<^n)red  a  wtted  remainder  in  the  remaining 
Bioie^  of  the  premises.  Chopin  doLY*  Manrinj 
19  Wend.  538. 

46.  Where  a  party  tenders  serrices  to  another 
with  the- hope  of  a  legacy,  and  with  the  sole  re- 
liance npOn  the  teslator*e  generosity,  without 
any  contract  express  or  implied  that  compensa- 
tion should  be  provided  for  nim  by  will,  and  the 
party  for  whom  the  services  were  rendered  dies 
without  making  such  a  provisioin,  no  action  Hes; 
bnt  whete,  from  the  circumstances  of  the  case, 
it  is  manifest  tint  it  was  understood  by  both 
parties  that  compensation  should  be  made  by 
will,  and  none  be  made,  an  action  will  lie  to  re- 
coyer  the  value  of  such  services.  MiirUn  v. 
Wrighe§  Mfnimdrni^,  13  Wend.  460. 

47.  Where  an  estate  was  given  by  will  to  A., 
with  a  limitation  over  to  B.,  upon  condition  tiiat 
G.  should  by  will  or  otherwise  give  to  A.  the  one 
equal  moiety,  or  moietr  in  value  of  a  certain 
tract  of  land ;  and  C.  did  in  fact  devise  a  moiety 
of  such  tract  to  A.,  bnt  charged  the  same  con- 
tiBffently  with  the  payment  of  certain  annuities 
and  legacies,  and  absolutely  with  the  payment 
of  one  specific  annuity ;  it  wa»  held,  that  Cf.  hav- 
ing by  his  will,  independent  of  thto  devise  to  A., 
oreated  a  fond  for  the  payment  of  annuities  and 
legacies,  and  it  appeving  that  such  fund  was 
amply  sufficient  for  the  purpose,  that  the  condi- 
tion had  been  performed  m  substance  and  effiect, 
and  that  the  estate  of  A.  in  the  premises  first 
devised  had  ceased.  In  relation  to  the  annuity 
absolutely  charged,  it  ioa$  further  held^  that  if 
Dbt  included  in  the  annuities  and  legacies  fbr  the 
payment  of  which  the  ftind  was  created,  the 
condition  must  «till  be  held  to  have  been  per- 
formed In  subatance  and  effect;  ft  anpearing 
that  by  the  vrill  of  C,  other  property,  both  real 
and  personal,  to  an  amount  j^reatly  exceeding 
what  would  be  sufficient  to  satiafy  such  annuity, 
had  been  given  to  A.  Livin^ton  v.  Living' 
Miane^  15  Wctad.  890. 

48.  Where  a  testator  devised  certain  real 
eitate  In  these  words :  **  Unto  the  heirs  of  my 
aon  Joel  W.  deceased,  viz.,  Nathan,  William, 
Henry,  and  Nehemiah,  sons,  and  Lucinda  and 
Mary,  in  a  proportion  of  three  shares  to  the 
aons,  and  one  share  to  the  daughters  ;**  it  umu 
Ae/tf,  that  each  son  was  entitled  to  tsJce  under 
the  will  three  parts,  and  each  daughter  was 
eolttled  to  one  part  of  the  premises  devised. 
Thompton  v.  fFkeeierf  15  Wend.  340. 


49.  A  testator  by  his  will,  dated  April,  1798« 
devised  as  follows:  **I  give  and  bequeath  to 
my  wife  Sarah,  all  my  estate,  real  and  personal, 
during  her  life :  the  house  and  lot  No.  37,  situate 
in  Mulberry  street,  to  my  heirs  Maria  and  Eliza 
in  fee  simple  for  ever :  if  one  of  them  should  die, 
the  proper^  to  descend  to  the  other :  in  case 
both  should  die,  the  property  to  descend  to  my 
wife;  only  she  is  to  pay  my  brother,  A.  G., 
one  shilling,  if  demanded.'*  Jaekwn^  ex  dem. 
Ooifield^  V.  I^rang,  1  Hall,  1. 

50.  The  testator  died  in  1798,  Maria  died  in 
her  childhood!  Eliza  married,  but  died  in  the 
lifetime  of  her  mother,  without  leaving  or  ever 
having  had  any  issue,  and  without  making  any 
distribution  of  her  property.  The  widow  shortly 
after  the  testator's  death  married,  and  had  issue, 
five  children,  who  were  her  heirs  at  law ;  and 
continued  in  possession  of  the  premises  uqUI  her 
death,  in  1827;  after  her  death,  A.  6.,  the 
brother  of  the  testator  and  his  heir  at  law, 
brought  an  action  of  ejectment,  for  .the  recovery 
of  the  house  and  lot  described  in  the  writ:  Held^ 
that  he  was  not  entitled  to  recover.    Ibid, 

51.  That  the  words,  *^  if  one  of  them^  should 
die,  and  in  case  both  should  die,"  should  be 
taken  to  mean  a  dying  without  lawftil  issue ; 
that  the  Court  were  at  liberty  to  supply  the 
words,  in  order  to  carry  the  testator's  mtention 
into  effect:  and  that  upon  the  death  of  the 
daughters  without  issue,  the  whole  estate  in  the 
house  and  lot  became  vested  in  their  mother. 
Ihid. 

IV.  JProtf<fa  wiU. 

59.  To  warrant  giving  parol  evidence  of  a 
wdl  not  shown  to  be  destroved,  it  most  be  first 
proved  that  diligent  search  fer  it  has  been  made, 
by,  or  at  the  recjuest  of  the  party  interested,  at 
the  place  where  it  is  most  likely  it  would  be 
found,  as  among  the  papers  of  the  devisor  at 
his  residence,  if  the  will  do  not  appear  to  have 
been  deposited  in  any  public  office.  Dan  v; 
Brawn,  4  Cow.  483. 

53.  This  search  magr  be  proved  by  a  party  in 
the  cause  who  made  the  search,  though  he  be 
interested;  as  it  is  merely  addressed  to  the 
Court  in  order  to  let  in  secondary  proof.    Ibid, 

54.  jR  MAIM,  that  a  mere  stranger  may  file  a 
caveat  against  the  proof  of  a  will ;  but  this  act 
is  meYely  advisory,  and  he  has  no  power  to  liti- 
gate concerning  the  will.  Beid  v.  Vanderheyden^ 
5  Cow.  719. 

55.  Proof  by  a  subscribing  witness,  that  he, 
with  two  others,  saw  executed,  and  that  they 
witnessed  a  will  of  land  which  he  had  seen  in 
the  surrogate's  office,  which  was  identified  with 
the  one  produced  on  the  trial ;  though  the  wit- 
ness was  too  dim  of  sight  to  see  it  at  the  trial. 
HeU  sufficient  proof  of  the  will  on  a  trial  ajt 
law.    Jathon  v.  T'Aojfipsofi,  6  Cow.  178. 

5<^  A  will  of  lands,  with  a  corresponding 
possession  of  forty  jrears  under  it,  need  not  be 
proved  by  the  subscribing  witness.  It  is  pro- 
per evidence  as  an  ancient  deed.    Ibid, 

57.  One  claiming  through  deeds  which  recite 
a  will  is  estopped  to  question  its  genuineness, 
Vnd, 

58.  The  declarations  of  a  testator,  as  to  the 
existence  of  his  wUI,  and  the  place  where  it 
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■Mj  be  fimndf  an  inadmiMiUe  in  erideate, 
liboQgh  made  io  artituh  utortu*  Jotkion  t* 
JSeU9^  6  Cow.  377. 

59.  A  party  in  a  caaM  (<•  ^.  a  leaaor  in 
eiecUnent)  ia  admissible  as  a  witoess.  to  sho^ 
the  loss  of  a  will  under  whick  be  claims,  in 
order  to  let  in  secondary  eVidenoe  of  its  contents. 
Ibid. 

60.  If  a  snbscrihing  witsess  to  a  will  sbow 
it  dnlj  executed,  thongb  be  baa  forgotten  wbo 
one  of  the  witnesses  was,  tbb  is  sufficient  proof 
of  the  execution.    Pnd* 

61  •  Diligent  search  for  a  will  at  the  last-place 
of  abode  m  the  testator,  in  a  desk  where  be 
usnallT  kept  his  papers,  and  failure  io  fin4  bis 
will  there ;  keld^  a  sufficient  ground  (or  letting 
in  parol  proof  of  its  content!,  though  he  died 
abroad.    Ibid. 

63.  In  ejectment,  the  plaintiff  claimed  under 
a  will  which  could  not  he  found.  He  proved 
that  the  testator  made  a  will  seVeral  veaia  be- 
fbre  bis  death,  and  deposited  it  witb  M.  for  sa^s 
keeping*  Tbe  testator  afterwards  took  it  bacli, 
ibr  the  avowed  purpose  of  adding  a  codicil, 
which  he  did  about  the  7th  of  Julj^  189i.  On 
the  first  day  of  March,  1622,  hia  dau^ter  saw 
a  paper  in  his  desk  drawer,  which  sae  bad  no 
doubt  was  hia  will.  Between  that  dav  and 
his  going  a  journey  to  visit  his  son,  which  was 
in  the  April  next  following,  she  saw  him,  tslce 
some  papers  from  the  desk  and  bum  them ;  but 
did  not  know,  and  could  not  aay  they  resemble 
the  will.  She  saw  him  also  several  times. en- 
gaged at  the  desk  in  arran^ng  his  papers,  a 
bundle  of  which  be  placed  w  his  trunk.  She 
perused  the  paper  but  partially  and  hastily,  dse. 
She  was,  however,  satisfied  that  it  was  her 
father's  will,  and  stated  several  ciicnmstaneee 
Calculated  to  identify  it  with  the  will  and  codicil 
proved  to  have  been  executed;  and  she  stated 
other  circumstances  which  hsd  a  contrary  tend- 
ency. The  testator  died  in  May,  1822.  The 
judge  at  the  trial,  deeming  it  necessary  to  sl^ow 
the  existence  of  the  will  subsequent  to  the.  ex* 
eoution  of  the  codicili  and  ihat  this  was  not 
satisfactorily  done  by  the  daughter's  testimony, 
nonsuitod  the  plaintifil  ^4b/(/,  (without  deciding 
whether  the  judge  was  correct  in  holdtna  it 
necessary  to  show  the  existence  of  the  wifl  at 
any  time  after  adding  Uie  codicil,)  that  there 
was  sufficient  evidence  upon  this  point  to  go  to 
the  jurv ;  and  that  it  should  have  been  submit- 
ted to  them,  as  well  upon  this  question  as  that 
of  revocation ;  that  the  plaintiff,  tneiefore,  abo^ld 
not  have  been  nonsuitod.    Ibid. 

63.  Proof  that  a  testator,  after  bavin  j^  n^ade 
his  will,  took  certain  papers  out  of  his  desk 
where  he  kept  all  his  valuable  papers,  and  burnt 
the  papers  taken  out,  without  showing  that  the 
will  was  among  them,  is  not  sufficient  evidence 
to  go  to  the  jury,  upon  the  quesdon  of  revocap 
tion,  even  in  coonexion  with  the  fact  that  4he 
will  could  not  be  found  at  the  testator^s  death. 
Nor  should  counsel  be  allowed  to  urge  these 
matters  to  the  jury  as  evidence  from  whicb  they 
may  infer  a  revocation.    Ibid.    9  Cow.  208« 

64.  To  warrant  the  proof  by  parol  of  a  loat 
will,  not  shown  to  be  destiroyea  by  parol,  it 
must  be  shown  that  diligent  peacch  was  m^ide. 


(ori|afttfiep1afleirbev»iti«  most  likely  to  be 
found  f  as  in  the  desk  where  the  testator  ssuUy 
kept  his  miost  valoable  papers.    Ibid. 

6^.  Proof  of  seavch  foTf  or  loss  of  «  paper,  to 
warrant  aecondaiy  evidence  of  its  eoslenta,  way 
be  made  by  the  oflb  of  »  party  ia  the  csoie, 
^ngh  he  be  inleMted.    ihid. 

66«  I|i  the  pfoof  of  a  will,  a  written  petitioa 
to  take  th^  proof  is  not  necessary*  InUUmtikr 
of  Lawrtnet^  2  Wend.  $97. 

67.  Wn^en  affidavit  of  te  interest  of  tU 
parties  and  of  the-service  of  notice  oo  them  my 
be  receive^l.    Ibid^ 

68.  \yheie  a  nitnc^  testified  that  he  «u 
called  upon  tie  witnesa  tbe  execution  of  a  will, 
4iat  the  testator  signed  it  in  the  preseaoe  of 
herself,  her  husbsnd,  and  a  third  pereos,  that 
she  and  bar  husband  witnessed  it,  biit  that  sbe 
did  net  reeoUect  that  the  other  penoa  Moed  it 
as  a  witoess ;  U  hmm  kM%  in  the  ease  m  s  loit 
will  thirty-eix  years  old,  that  the  evideaoe  wif. 
Qompetent  to  s»bmU  to  the  jary«  and  that  it 
would  autfapniB  the  finding  of  the  dhe  sieoaiioa 
of  thq  wiU.  iWf Aerfy  «<«/•▼•  ^o^ggimy  V\ 
Wend.  599* 

69.  Wheis.the  exietenoek  due  exeeatioa,  and 
loss  of  a  will  are  proved,  its  contents  aay  he 
shown  by  parol ;  and  the  proof  of  the  lota,  beiaf 
addressed  to  the  Court,  need  nc^  be  ai  KrieC 
an4  t^nacad  ae  whea.  subouited  tp  a  jaiy. 
lUd, 

70.  Wbeie  executors  prove  the  wfll  and  a 
codisil  thereto,  aod  widertoke  the  exeosiioa  of 
the  same,  t)|ey  cafiaot  aftemaids.  dbiaet  that  tbe 
codjeil  was  mol  properly  essoined*    Friidmi 


Ip  Any  attempt  by  a  witness  to  iafliieBce  a 
jury  in. any  other  way  than  by  the  open  deliverj 
of  nis  testimony  is  improper,  and  m  jodgneat 
of  law  corrupt.    Qiklm  v.  Bewe^^  5  Cow.  501 

2.  The  Circuii  Court  mar  grant  sn  attach- 
ment, and  brin  j^  a  witness  b^tore  them  to  teatsf/f 
after  he  has  disobeyed  a  si^fMena.  7Ae  Fecfk 
V.  Ftrmib/eot,!  Cow.  108. 

3.  A  witness  may  in  Court  ivmtet  memo- 
raada  to  refjcesh  his  memory,  proviasd  thataf^ 
so  doing  he  distinctly  vecolfecte  the  facu  to 
which  he  is  called  to  testify,  independent  of  the 
memoranda  or  docuipente  examwed  by  luia* 
Futer  V.  Heaih^  U  Wend.  478. 

4.  An  exception  to  the  whole  of  the  teetiiaooj 
of  a  witnesa  is  tknavaillnff  When  a  part  of  soc^ 
testimony  is  unexcep^nable.  JSeeb^  v.  Bull,  IS 
Wend.  604. 

6.  A  witoess  is  entitled  to  tske  a  feiaQnu>» 
time  to  travel  to  Qonh  aecordlqs;  to  the  uatial 
modes  of  public  conveyan^  imhoot  beisK  !•* 
quired  to  travel  on  tbe  Sabbath,  but  he  la  not 
entitled  to  time  at  th^  rate  of  thirty  nilea  per 
day.    fr;UbVv.CfiU£o^l3Wena.49. 

6«  I«  an  action  against  a  witness  for  the  pe* 
nsl^  flriven  bj  stetnt^  for  nonattsodsscs,  the 
venue  is  loealf  and  most  be  laid,  in  the  eoaiiij  m 
which  tb^fu^^Nnia  baa  .been  served*  Ibid, 
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1.  Proceedings  In  a  writ  of  right ;  the  writ; 
retorn ;  the  right  and  mode  of  amending;  frm- 
cifK  for  appearance ;  coant  and  manner  of  counts 
ingTt  special  imparlance  and  minutes  of  the 
Court.    Makom,  ▼.  Bogtr^  1  Cow.  1. 

9.  The  appearance  for  the  purpose  of  ohject- 
uiff  to  the  return  of  a  writ  is  not  a  waiTer  of  the 
defect.    Ihid. 

3.  In  a  writ  of  riffht,  on  an  oImm  summons 
returned  serred*  the  demandant  appears  on  the 
first  day  of  term.  His  appearance  being  en- 
teied,  die  tenant  has  till  the  qMtrlo  die  ami 
to  appear.  He  then  appears;  the^manoant 
counts ;  aad  the  tenant  has  a  special  imparlance 
to  the  next  term.  Makom  r.  Gardner,  1  Cow. 
137. 

4.  When  the  tenant  may  be  called ;  and  how 
he  is  to  put  the  demandant  out  of  Court.  1 
Cow.  9 ;  note  (t). 

6.  Of  amendment  in  a  writ  of  right.  Ibid, 
Note  (y). 

6.  Frmdpt  for  appearance.    1  Cow.  10 :  note 

7.  Declaration  ia  a  writ  of  right  1  Cow.  U ; 
note  (m.) 

8.  Entry  of  special  imparlances  1  Cow.  12 ; 
note  fn). 

9.  Proceedings  in  an  English  writ  of  right, 
referred  to  in  Holt's  N.  P.  Rep.  457  to  675.  1 
Cow.  137,8;  note  {h). 

10.  The  sheriff  having  erred  upon  the  merits 
in  executing  a  writ  of  inquiry,  under  the  third 
section  of  ue  act  to  prevent  delays  of  ezecs- 
ttofls,  &c.,  (I  R.  L.  143.)  the  inquisition  was  set 
aside  on  motion.  Jadann  y.  Backbone.  3  Cow. 
S96. 

11.  But  the  Court  refused  to  appoint  elisors 
to  execute  the  writ;  though  it  appmred  that  both 
the  sfaeriff  and  coroner  were  members  of  a  cor- 
ponrion  which  was  interested  in,  and  had  de- 
fended another  cause,  at  the  suit  of  the  plaintiff 
in  the- writ  of  inquiry,  that  depended  upon  the 
same  questions  as  those  upon  which  the  suit 
in  which  the  writ  issued  were  determined. 
Ibid. 

19.  i?  aeenw,  that  upon  such  a  writ  of  inquiry, 
the  plaintiff  is  entitled  to  recover  nominal  da^ 
maps,'  at  all  events ;  and  that  an  inquest  which 
finds  for  the  defendant  will  be  set  aside  on  that 
ground  alone.    Ibid, 

13.  On  jndement  for  ]>laintiff  in  efectment, 
the  sheriff  and  coroner  being  members  of  a  cor- 
poration which  claimed  to  own  the  premises  in 
question,  and  had  demised  them  to  the  defend- 
ant, and  defended  the  action  at  their  own  ex- 
pense through  their  tenant,  the  Court  appointed 


elisors  to  execute  the  writ  of  possession.  Jack* 
mm  V.  Chew^  3  Cow.  S98. 

14.  The  sheriff  sells  land  on  execution  in  fa- 
vour of  K.  a^nst  S.,  having  at  the  same  time 
some  executions  on  older,  and  some  on  younger 
judgments,  against  the  same  defendant,  which 
are  paid,  excepting  the  fees.  He  may  retain  his 
fees  upon  those  executions  which  sre  on  judg- 
ments older  than  K.'s,  but  not  so  as  to  those 
which  are  younger.  Eniekevhadur  v.  Shipkerdt 
3  Cow.  383.  ^ 

15.  Record  in  a' writ  of  risht,  from  the  end  of 
the  count,  to  demurrer  ana  joinder  inclusive, 
upon  a  plea  in  abatement  of  nonjoinder  of  de- 
mandants. MtUeohn  v.  Mogen^  5  Cow.  188 ; 
note  (&). 

16.  A  plaintiff'  who  is  a  constable  may  serve 
a  summons  in  his  own  fiivourf  issued  by  a  jus- 
tice of  the  peace ;  and  his  return  cannot  be  im- 
peached in  an  action  of  trespass  for  an  arrest 
uhder  an  execution,  issued  on  a  judgment  ren- 
dered on  the  return  of  such  summons.  Puinam 
V.  Min^  3  Wend.  809. 

17.  A  writ  of  right  cannot  be  sustained  by  a 
devisee  upon  the  seisin  of  his  teeiator ;  accord- 
ingly, a  eourU  by  a  devieeej  claiming  the  nremises 
upon  the  eeiein  of  the  daneor^  was  adjuoged  bad 
on  demurrer.  WtUiame  v.  Wbodard^  7  Wend.S50. 

18.  Leave  to  amend  was  given  on  the  usual 
4erms.    Ibid. 

19.  A  writ  of  prohibition  will  not  be  allowed 
when  the  subject-matter  is  within  the  jurisdic- 
tion of  the  subordinate  tribunal ;  if  error  inter- 
venes, the  remedy  is  by  eertiorari.  The  People 
V.  Setoard^  7  Wend.  518. 

90.  The  suing  out  of  a  writ  of  error  does  not 
excuse  the  officer  to  whom  the  execution  is  is- 
sued from  proceeding,.unlessbail  is  duly  put  in* 
The  People  v.  AUeny  9  Wend.  894. 

91.  An  order  to  hold  to  bail  need  not  be  en- 
dorsed on  the  writ;  it  is  enough  if  the  author- 
ity to  hold  to  bail  exists,  and  is  in  the  posses- 
sion or  under  the  control  of  the  officer.  Carkr 
V.  Drake,  10  Wend.  618. 

98.  Where  a  plaintiff  in  error  has  been  ir- 
regular in  the  prosecution  of  his  writ,  as,  for  in- 
stance, omitting  to  ffive  notice  of  bail  in  due 
time,  and  it  is  manifest  that  tiie  writ  was  not 
sued  out  within  the  two  years,  the  Court  will 
dismiss  the  writ  on  motion,  and  will  not  drive 
the  defendant  in  error  to  his  plea  of  the  statute 
of  limitations.    Fleei  v.  Younge,  11  Wend.  598. 

33.  The  omission  of  the  aMition  of  junior  to 
the  name  of  the  defendant  in  the  writ  of  error  is 
no  cause  for  quashing  the  writ,  where  there  is 
any  other  deaeripiio  pereone  by  which  the  real 
party  can  be  ascertained.    Ibid, 
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Abernethy  Y.  Abernethy;  3  Cow.  413.  Justices 

of  tb&  Peace,  3—6 ;  401 .    Costs,  70 ;  S36. 
Abraham  ▼.  Plestoro,  3  Wend.  S38.    Assign- 

mcDt  aeder  a  Foreign  Bankrupt  Act,  25. 
Acker  v.  Phenix,  4  Paige,  305.     CHANCiiur—- 

Jgreemtnt,  36 ;  70.     Debtor  and  Creditor, 

536,  537 ;  95. 
Aekerman  v.  Finch,  15  Wend.  653.   Courts  of 

JosUces,  43;  251.    117,  118;  357. 
Ackley  y.  Finch,  7  Cow.  390.  Award,  63;  40. 

Mortgage,  171;  431.    Trover,  10, 11;  581. 
—  ▼.  Kellogg,  8  Cow.  333.   Commpn  Car- 
rier, 3;  317.    New  Trial,  6;  431. 
Adams  ▼.  Beekman,  1  Paige,  ^1.    Chanckrt 

^Legacy  ^  1318;  136.        ChaKckbt— TFt/^ 

8799;  311. 
— —  T.  Gilbert,  9  Wend.  499.     Accord  and 

Satisfaction,  14;  3. 

T.  Smith,  5  Cow.  380.  Sheriff,  80 ;  543. 


Addington  ▼.  Allen,  11  Wend.  374.  Error,  103. 

Pleading,  54;  456.  399.  Judgment,  74;  398. 
Adkins  ▼.  Brewer,  3  Cow.  8o£    Jurisdiction, 

7.  11;  398. 
Aikin  T.  Back,  1  Wend.  466.  Trespass,  13 ;  575. 
■  ▼.  Sattcrlee,  1  Paige,  389.   Ohaitckrt— 

&/-^,  35,  36,  37;  195. 
Aikins  ▼.  Colton,  3  Wend.  336.  Practice,  356 ; 

493, 
Ainsley,  Matter  of,  1  Edw.  576.    CbahcxrY^ 

ilR:^*«er,3941;  193. 
Ainslee  r.  Wilson,  7  Cow.  663.   Mortgage  39; 

435.  Bills  of  Exchange,  173,  174;  58.  310, 

311;  60.  .  Assumpsit,  106*;  31. 
Armsby  t.  Wood,  1  Hopk.  453.    CHARotRT^ 

PraefiM,  3390,  3391;  184. 
Albany  tx  parUf  3  Cow.  358.     Taxes,  1^4; 

567. 
Albany  Dutch  Church  t.  Tedder,  14  Wend. 

165.    Pleading,  379 ;  473. 
Albany,  Mayor  of,  t.  ETertson,  1  Cow.  36.  Ex- 

ecuaon,  4 ;  335. 
Albany  Street  in  re,  11  Wend.  149.  New  York 

City,  47-.-50-,  438,  439. 
Alcott  ▼.  Phelps,  1  Cow.  170.  Costs,  57;  335. 
Alderman  ▼.  Share,  t  Wend.  330.    Justice's 

Court,  163;  856. 


Aldrich  r.  Brown,  11  Wend.  596.     Slander, 
103;  558. 

*  '  ▼.  Manton,  13  WeAd.  458.   Alien,  6 ;  18. 

Aldridge  t.  StuyTesant,  1  Hall,  310.  Landlord 

.    and  Tenant,  97,  98;  406. 

Alendorf  t;  Stickle,  3  Cow.  413.    Costs,  5; 
333. 

Alexander  t.  Alexander,  9  Wend.  141.     Slan- 
der, 99,  100;  558. 

▼.  Hoyt,  7  Wend.  89.      Common 

Schools,  6;  319. 

T.  Miller,  Id  Wend.  603.    Pleading, 


138;  460. 
Allen  T.  Smith,  1  Cow.  188.    Practice,  171; 

486.  ' 
Allcott  T.  Barber,  1  Wend.  536.     Physic  and 

Physicians,  3 ;  453. 
Alleghany  County  t.  Van  Campet,  3  Wend.  48. 

County  Treasurer,  3 — 5;  344. 
Allen  ▼•  Addington,  7  Wend.  1.  Action  on  the 

Case,  6*10;  4.    Frauds,  86;  347.    Plead- 
ing, 373 ;  467. 
▼.  ,  13  Wend.  315.  Amendment, 

63;  31. 

T.  Bell,  4  Wend.  505.    Rent,  7;  538. 

— -<-  T.  Blanchard,  9  Cow.  631.     Partnership, 

58 — 60;  447.     Physic  and  Physicians,  1; 

453. 
▼.  Calhoun,  6  Cow.  33.     Practice,  378 ; 

499. 
T.  Craiy,  10  Wend.  349.      Replerin,  53, 

54;  531. 
T.  Crowfoot,  3  Wend.  515.   Slander,  35 ; 

555. 
T.  ,  5  Wend.  506.  Trespass,  80; 

578. 
T ,7  Cow.  46.  Pleading,  335_ 

337;  468. 
T.  Ehle,  7  Cow.  496.     Horse-racing,  6 ; 

363 
T.  Forabay  ei  al  13  Wend.  317.      Prac- 
tice, 340;  492. 
y.  Gibbs,  18  Wend.  803c    PraoUce,  397; 

494. 
T.  Hendree,  6  Cow.  400.    Practice,  379 ; 

494. 
T.  Marton,  10  Wend.  300.  ETidence,  431; 

334.    Sheriff,  11; '643. 
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Allen  ▼.  Merehant's  Bank  of  New  York,  15 

Wend.  489.    Banks,  34 ;  46. 
— —  y.  Rooaevelt,  14  Wend.  100.    Accord  and 

Satisfaction,  8 ;  8. 
.—  T.  Sewall,  3  Wend.  397.     Coounoir  Cafr 

liar,  7—11;  918. 
T.  Smith,  8  Cow.  301.     AssampsSt,  15 ; 

96 
T.  Webster,  16  Wend.  984.      LimitaUoH 

of  Acts,  67;  417. 
Allison  ▼.  Wilkins,  1  Wand.  153.     Couris  of 

Justices,  968, 969 ;  960.   Pleading,  933, 934 ; 

465. 
All  Saints'  Church  t.  L^ifm,  I  BBftl!,  l^t  Ctft*- 

porations,  153 — 156;  939. 
AlTord  ex  parte,  6  Cow.  585.      Courts  of  Jus- 
tices, 994,  995 ;  958. 
■  »  ▼.  Baker,  9  Wend.  393.   Payment,  97 ; 

451.    Sale  of  Chattels,  95 ;  535« 
American  Ins.  Co.  t.  Center,  4  Wend.  45.  Jn-> 

suranee,  100,  101;  381. 
"  V.  Coster,  4  Paige,  394. 

CHJjrcKRr--»Oif<t,  319|   85«     CHAifCKRV-*- 

Sltpt,  9560—9565 ;  197.    CHAMOBRTF-VufiJ- 

dtdion^  1967 ;  13$l. 

T.  Dunham,  19  Wend.  463. 


S.  C.  9  Hall,  499.     Insurance,  69,  70 ;  380. 

Y.  Dunham  &  IVadsworth, 


15  Wend.  9.    Insurance,  71,  79 ;  380. 
-*  T.   Fisk,    1    Paig^ 


90. 
CHAMcaar— JfirtJtfte^ton,  1909—1304;  1^9; 
CpAitcaar— FflfMbr  and  Pwfehaur^  9717 — 
9719  ;  906. 

T.  Giiswold,  14  Wend.  399. 


Insurance,  35,  36 ;  378.    131;  383. 

T.  Ogden,  15  Wend.  533. 


Ihstirance,  14;  376.     104;  389. 

▼.  Whita^j,  5  Cow:.  719. 


Insurance,  91,  99;  377. 
Ames  T.  Blunti,  9  Paige,  94^      CaAirciaT*^ 

Fradice^  9363—3379;  187,  188. 
■  ■       T.      ■     »5  Pakpe,  13.      CBAncEaT— 

Dehior  and  Oeditor,  540,  541;  95. 

T.  Merriman,  9  Wend.  498.     Practice, 


195;  484. 

Y.  Webbers,  It)  Wend.  575.   Judge  13; 


394. 

—  y.  Webbers'  E^xecutois,  10  Wend.  634. 
Error,  45—50;  996.    Pleading,  114;  459. 
V.  ^-^  11  Wend.  186. 


Andrews  t.  Smith,  9  Wend.  63.     Sxtbguiih- 

ment,  1;  338. 
T.  Woodman,  15  Wend.  939.    SUn- 
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— ,  8  Wend.  545. 

Escape,  93,  94 ;  300. 

y.  West,4  Wehd.  311.  Pleading,  180; 


463. 

Amherst,  Matter  of,  1  Paige,  497.    Cbancbsy 
— Cbfto,  3854  83. 

Anderson  y.  Hitchcock,  3  Wend'.  399.  ShenfiT, 
38;  543. 

Andrewa  Y.Bealls,  9  Cow.  693.  Principal  and 
Surety,  8— 10^  516.    Sheriff,  36;  543. 

Y.  CleYoland,  3  Wend:  437.     Prac- 
tice, 379 ;  490. 

Y.  Dietrich,  14  Wend.  31.    Sale  of 


Chattels,  33;;  536. 

'  Y.' Harriott,  4  Cow,  508.    Lex  Loci^ 

1,3;  411. 

'  Y.  Kfieeland,  6  Cow.  SS*.*^  Principal 
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538. 


.,3  Cow.  578.   Plesdihg,  913;  461. 
CoslSylOO,  110;  938. 

.,  3  Cow.  586.  New  Trial,  62;  434. 


Attachment,  14;  33*  Attorney,  30;  35.  Cosii, 
193;  841. 

-^ ,  4  Cow.  357.^  Costs,  141;  930. 

— ,  5  Cow.  19.     Practice,  633,  633; 


504. 


579;  503. 


^5  Cow.  433.   Fkaetica,  599;  600. 


483. 


-,6  Cow.  41.  Corporations,  99;  9S6. 
-,6  Cow.  388.    Piactice,  111,  IIS; 


35 ;  ^47. 


--,  6  Cow.  390.  Costs,  146;  839.  : 
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>,  1  Wend.  85.     Courts  of  JdsUmIi 


366;  860. 

,  1  Wend.  108.     Attorney,  13;  3i 

■    .       ,3W^d.341.    Practice,  649;  50i 

r-: ,  3  Wend.  380.     Coramissionera  to 

do  the  duties  of  the  Supreme  Coart,  1;  217. 
— ,  3  Wend.  988.  Practice,  590 ;  50i 


.,  9  Wend.  631.  Partition,  33 ;  443. 
Practice,  503 ;  509. 

■  ,  3  Wend.  630.  Bail,  39 ;  43. 

^3  Wend.  434.  Practice,  59;  481. 


337;  491. 


644;  504. 


^  3  Wendy  438.  Practice,  676;  505. 
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Archer  y.  Huhbell,  4  We»d.  514.  New  Tnali 
14;  439. 
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Archer  t.  Whalen,  1  Wend.  179.      Deed»  37 ; 
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1*T.  Steevee,  10  Wend.  514.  Arrest,  10; 
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City,  35 ;  437. 

T.  Miller,  2  Paige,  68.   >  Covenant,  23— 
25;  263.      . 

V.  Union  Ins.  Co.  7  Cow.  202.  Josurance, 
24**^1;  377. 

Atkinson  v.  Spencer,  9  Wend.  62.  False  Im- 
prisonment, 19;  339* 

Atkinson,  Matter  of,  2  Paige,  214.  CBARCBBr 
— H^t7^  2769,  2770 ;  209. 

■  V.  Clapp,  1  Wend.  71.  Amendment, 
38;  19. 

'—  V.  Holcomb,  4  Cow.  45*    Practice, 
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Atlantic  losurance  Co.  v.  Storrow,  I  Edw.  621. 

CiiAVCBBT-^Atpt,  2574,  2575 ;  197. 

■  ■  V.  ,  5  Paige,  235. 

Insurance,  45,  46 ;  378.     Chancbbt— Owfv, 
333;  86. 
Attomey-ffeneral.v.  Bank  of  Chenango,  1  Hopk. 
598.    Craucbbv— Ban&in^,  164— 167;  77. 
Cbancbbt— /n/ttfie/ton,  1059,  1060;  122. 

>  V.  Bank  of  Columbia,  1  Paige, 
511.  Banking,  175,  176;  78.  Cbancbbt — 
Proc/tee,  2169;  178.  Cbavcbbt— JZecctver, 
2470,2471;  192. 

V.  Bank  of  Niagara,  1  Hopk. 


354.     Cbabcbbt— JSonAifi^,  159—163;  77. 
Cbabcbby— JtirtMitWjibfi,  1 194 ;  129. 
■  1 1    I  V.  Life  and  Fire  Ins.  Co.  4 

Paige,  924.      Cbancbbt— JBeMtsrr,    2479, 


2480;  193. 
Vol.  m. 
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Attorney-general  v.  Purmort,  5  Paige,  620. 
CflANCBBT-^ifeW^affe,  1529 ;  148. 

Atwater  v.  Fowler,  1  Edw.  417.  Cbancbbt— 
LimiiatioM,  1358 ;  137.  Cbancbbt— Par/- 
ficrtAtp,  1649— 1651;  153.  Cbancbbt— Proe- 
tice,  2282;  183. 

— ■— —  V.  — i^ ,  1  Hall,  180.     Partnership, 

71—74;  448. 

Auburn  Academy  v.  Strong,  1  Hopk.  278. 
Academies,  1,  2;  2. 

Austin  V.  Dewey,  1  Hall,  238.  Ships  and  Sea- 
men, 74.    Streets,  9. 

.  v>  Jacksouf  1  Wend.  27.     i^ooUneDt, 

188,  189 ;  291. 

T.  Morse,  8  Wend.  476.  Pleading,  414 ; 


475. 


v.  Sawyer,  9  Co^.  37.  Deeds,  48;  273. 
Evidence,  112;  298.  213;  314.  Frauds, 
168;  351.    Trespass,  39;  576. 

Avery  T.  Cardagan,  1  Cow.  230.  Practice,  575; 
501. 

V.  Curtis,  3  Cow.  369.   Costs^  47;  235. 

Aymar^  v.  Astor,  6  Cow.  266.      Common  Car- 
rier, 1;  217.    Evidence,  171;  311. 
i       T,  Beers,  7  Cow.  705.      Bills  of  Ex- 
change and  Promissory  Notes,  89 ;  53. 

V.  Gault,  2  Paige,  284.      Cbancbbt— 


Ow<f,306;  84.    Cbancbbt— Prodtee,  2305. 
2344;  184. 

etoLy.  Sheldon  d  al.  12  Wend,  439. 


Bills  of  Exchange  and  Promissory  Notes,  48; 

51. 
Ayres  v.  Haynes,  12  Wend.  155.  Pleading,  19; 

484. 
—  v.  Pease,  12  Wend.  393.  Damages,  20; 

269.    Pleading,  125 ;  29.  459.  .  * 

Babcock  t.  Lamb,  1  Cow.  238.  Highways, 
20—22 ;  "^58.    Pleading,  403,  404 ;  474. 

Backus  V.  Shepherd,  11  Wend.  629.  Princi- 
pal and  Surety,  258 ;  517.  Bills  of  Exchange, 
118,  119;  54. 

Bacon  v.  Wilber,  1  Cow.  117.  Awvd,  42 — 46. 
50;  39.    58;  40.    Pleading,  316 ;  470. 

V.  Magee,  7  Cow.  515.  Libel,  1 12*;  483. 

V.  Smith,  3  Cow.  344.  Practice,  54 1 ;  500. 


Badeau  v.  Rogers,  2  Paige,  209.  Cbancbbt— 

Pleadings,  1746—1749 ;  158.  Cbancbbt— 

OM,  298, 299 ;  84. 

Badgely  v.  Bruce,  4  Paige,  98.  Cbancbbt — 

Huthand  and  Wife,  861;  112.  Cbancbbt— 

Jurudietian,  1272;  133. 

tfire,  7  Cow.  472.      Habeas  CorpuSv 


38;  355. 

Bagg  V.  Hunt,  2  Wend.  243.  Practice,  85 ;  483. 
Baggott  V.  Henry,  1  Edw.  7.     Cbancbbt^ 

P^flngt,1914;  166. 
Bagley  v.  Osborn,  2  Wend.  327.     Evidence, 

400;  322. 
Bailey,  ex  parte,  2  Cow.  479.      Error,  1,  2; 

294.     Mandamus,  10-*12;  419.     Slander. 

44,  45 ;  556. 
V.  Adams,  14  Wend.  201.  Lien,  1 1, 12 ; 

413.     Trover,  63;  584. 

V.  Baldwin,  7  Wend.  289.  Sills  of  Ex* 


change,  144 ;  56. 

V.  Burton,  8  Wend.  339.  Cbancbbt-> 


Debtor  and  Creditor^  460,  461;  91, 


NAMES  or  CASES. 


Bailey  ▼.  Barton,  8  Wend.  339.  CHAmsntT^^ 
Frauds  690,  691;  103.  Chancbbt— ii^^ 
M«e,  1465;  143.  Cbabout— i'radtcefSdSS, 
§3&;  186. 

— — *  T.  Handford,  10  Wend.  699.  Coete, 
S71;  343. 

T.  Inglee  e<  «/.  9  Paigo,  978.      Cntoh 


tm 


CERT^Pleadingt^  1679,  1680 ;  166. 

t;  Johnson,  9  Cow^  116*      Agreeiuent, 


38 ;  19.    Sale  of  Chattels,  S— 10;  634. 
Bakeman  t.  Poole,  16  Wend.  637.  Tender,  93; 

671. 
I  T.  Rone,  14  Wend.  106.     BTidenee» 

149,  143;  319.    New  Trial,  30;  433. 
Baker  t.  Baker,  6  Cow.  967.     Ezeentom  and 

Administrators,  88—90;  336. 
— —  ▼.  BarUett,  9  Wend.  494.     Costs,  66 ; 


T.  Freeman,  9  Wend.  36.     Common 
Sebools,  16;  919.    Damages,  18;  968. 
T.  Hunt,  1  Wend.  103.     Practiee,  363 ; 


493. 


— —  ▼•  Riebavdson,  1  Cow»  77.      Aetion  oil 
Stotate,7— 9;  10. 

T.  Staekpoole,9Cow.490.  Partneraht|s 


48  ;  446.     Paymen^  9^.13 ;  460< 

T.  Taylor,  1  Cow.  166.     Insolfenl,  19; 


371.    Praetiee,601,  609;  609. 

T.  Wheder,  8  Wend.  606.     Tenant  in 


Common,  94 ;  669.    Trial,  90,  91.    Trover, 
9 ;  679. 

Baldwin  t.  Calkins,  10  Wend«  1^.  Certio- 
rari to  a  Jostaoe,  36*-^ ;  66.  RiferBil— ^; 
638.    Water,  3;  691. 

I  ▼•  Goodyear,  4  Cow.  636.    Cowls  of 

Jnstioes,  904;  968. 

T.  Mann,  9  Wend.  399.     Corenaat, 


63;  966.    Vendor,  18;  690. 

aA.  MUdeberger,  9  Hall,  176.      EtI- 


denoe,  303 ;  317« 

r,  Williamson,  1  Hopk.  117.     Char- 


OBRT— i^tidttt,9145;  177. 
Baley  t.  Warder,  8  Cow.  113;      Costs,  164; 

940. 
Ballingall  ▼•  Bnmie,  1  Hall,  937.     PhMttee, 

681;  606. 
Ballon  Y.  Spencer,  4  Cow.  163.     Partnership, 

6;  444. 
Bancroft  t.  WHson,  9  Cow.  496.  Praetiee,  430, 

431;  496. 
Bander  t.  CoTill,  4  Cow.  66.   >  Practiee,  469; 

497.      • 
Bank  of  Anbnm  r.  Knapp,  9  Wend.  433.    Ao> 

cord  and  Satisfaction,  9 ;  3. 
Bank  of  Chenango  t.  Hyde,  4  Cow.  667.   Bills 

of  Exchange  and  Promissory  Notes,  61;  61. 
Bank  of  Colambia  ▼.  Attorney-general,  3  Wend. 

688.    Banks,  97 ;  46. 

I  ▼.  Southerland,  3  Cow.  386. 

Practice,  360—369 ;  493. 
Bank  of  GeneTa  t.  Howlett,  4  Wend.  398.  BQls 

of  Exchange,  156,  167;  67. 
* : T.  Rice,  4  Wend.  494.     Piao- 

tice,  149;  486. 
Bank  of  Ithaca  t.  King,.19  Wend.  390.     Con 

porations,  89;  998. 
Bank  of  Lansinbniigh  ▼.  Russell,  6  Wend.  19S. 

Practice,  691;  603. 
Bank  of  Niagara  ▼.  Atistin,  6  Wend.  548.  Co4ts, 
'UO;  943. 


Bank  of  Niagara  t.  Johnson,  8  Wend.  645. 

Frauds,  13—16 ;  343. 
Bank  of  Ogdenebnrgh  t.  Arnold,  6  Pmge,  38. 

CHANCBaT— Ifor/ffage,  16. 18—411;  147. 
Bank  of  Orange  t.  ftmm,  1  Wend.  31.  Pme* 

tice,904;  487. 

T.  ^3  Wend,  168.  Cons 


mon  Carrier,  13;  918. 
■  >  T.  Van 


,  1  Cow.  68.  Hn 

beas  CmnSf  6;  364. 
Bank  of  Plattsboigh  t.  Piatt,  1  Paige,  M4 

CHANcsnT— Mbrlgo^  1600;  146. 
Bank  of  Rodieeter  t>  Bowen,  7  Wend.  16S 

Partnerahipi  90,  91 ;  446. 
Bank  of  Rochester  ▼.  Boolton,  6  Wend.  106 

Practiee,  908 ;  487. 
'  ▼.  Gonld,  9  Wood.  979. 

Bills  of  Exchange,  161, 169 ;  67. 
Bank  of  Rutland  t.  Back,  6  Wend.  66.     Bilb 

of  ExcfaanffOj  178;  68. 
Bank  of  St.  Albans  ▼•  Knickeibneker,  6  Wend; 

641.     Practice,  331;  499. 

'      '  '  T.   I  ■  >  7 


639.    Coets,  968 ;  943. 
Bank  of  tVoy  t.  Topping,  9  Wend.  973.    E>> 

ecntora  and  Administratora,  99, 30 ;  333. 
I  ■  '■  ■■  I  ■  '         T.  ■    ■  ■    '  ■■  » 13  inreod.  657.    Bx- 

ecotora  and  Admtnlstretora,  99, 30.  69 — 74; 

338,  334,  336.    BHls  of  Exdiaage,  907 ;  60. 
Bmdc  of  United  Stales- ▼.  Strong,  9  Wend.  461. 

Coets.  167 ;  939. 
Bank  of  Utica  t.  City  of  Utiea,  4  Paige,  399. 

CuAHCKKT'^unMiioH,  1981;  133.    Cuv- 

OBMr—Tkttt,  9698— 9630;  900. 

T.  DaTidion,  6  Wend.  687.  BiBi 

of  Exchange,  160;  67. 

T.  Dill,  1  Paige,  466. 


om«wJmi9iidim,  1990, 1991;  130. 
T.  Hillard,  6  Cow.  163. 


denoe,  966,  967 ;  316. 
T. ,  6  Cow.  419. 


Sri* 


tioe,  69 ;  489. 

— — —  T. 


-,  6  Cow.  69.      Prac- 


tiee, 669 ;  606. 

T.  Kii^y,  7  Cow.  148. 


tioe,  74  9  489. 


T.  M*Kinster,  11  Wend.  473. 
Aetion  on  the  Case,  90^-99;  9. 

T.  PhUlips,  3  Wend.  468.  Bills 


of  Exchange,  164;  67.    interest,  96;  391. 
T.  Smalley,  9  Cow.  770.     Cow 


pontions,  18—30;  996.   Vendor,  1 — f ;  689. 
T.  Sniedes,  3  Cow;  669.    Action 


on  the  Case,  84,  86;  8.  Coquointsens,  91; 
996.  Pleading,  94.  47,  48 ;  446, 446.  Pro- 
miesory  Nolee,  166;  690. 

T.  Wager,  9  Cow.  719.      Cns- 


lorn,  1;  968.    Interest,  60—60;  390. 

— — —  T.  i  8  Cow.  396.      Inte- 


rest, 76;  391. 
BMheydtY.Adsmii,lWend.lOl.  Piactfee,7S3»; fiOBL 
Barnaid  ▼.  Dvlmg,  11  Wcaid.  90.  Pkeding.  996;  471. 
Butiit  Chnreh  in  Hutraid  ▼•  Mr  iBMnO,  3  l^igeiy  396. 

CorporMioni»  384—338;  8h 
Baiber  ▼.  Harris,  16  Wend.  616.     Esloppcl,  39; 

309.    Hiutend  and  Wife,  34—96;  364 
T.  M'HMuy,  6  Wend.  616. 


44;  90. 

T.  PariRNT,  11  W«id  91.     Conrti  si  Jas* 


tkc%8T;  960. 


NAMES  OF  CASES. 


Barber  t.  Wintlow,  Id  Wend.  108.  InsoWent, 

61;  373. 
Barhejdt  ad*,  Adams,  1  Wend.  1 01 .   Judgment, 

53 ;  397.    Practice,  83 ;  483. 
— — —  ▼.  Harerly,  1  Wend.  70.     Pleading, 

H6;  469. 

T.  Valk,  13  Wend.  145.     Jnstiee^a 


Beach  t.  Chamberlain,  3  Wend.  366.     Errory 

91;  898. 
▼.  Fulton  Bank,  7  Cow.  485. 509.  Trial, 

7— 10;  578.    TroTer,  83 ;  581. 

T.  Fulton  Banlc,  3  Wend.  389.      Chan- 


Courts,  166,  167;  356. 
BariDflr  T.  Moore,  4  Paige,  166.     CHAKCKar— 

Judgment,  1169;  188.     * 
....^  T.  ,  5  Paige,  48.     CHAvrccHT— 


Master's  Office  and  Sale,  1481,  1433 ;  141. 
-,  Matter  of,  6  Wend.  509.   Corporations, 


78—80;  888. 

I  y.  Mechanics*  Fire  Ins.  Co.  3  Wend. 


94.    Insurance  Companies,  6, "7 ;  387. 

T.  The  People,  3  Cow.  686.    Chaitoc- 


RT-— OMUd'itiitfMia/I^io,  &— rl4;  883. 
Barker,  ex  patU,  7  Cow.  143.   Conrt,  Supreme, 

!•,  If,  It;  848. 
Barlow  t.  Eagle  Ins.  Co.  1  Hall,  153.    Costs, 

379,  380;  843. 
Baraett  ▼.  Greensebach,  1  Edw.  43.    Cbance- 

wr^WllU  8850,  8851;  815. 

T.  Pardow,  10  Wend«  615.    Practice, 


186;  484 

>  T.  — 


-— ^  1  Edw.  11.     CfiANenr — 
Pm^tM,  8819;  180. 

Barney  V.  Keith,  4  Wend.  503.  CoTSnant,  4Q; 
865.    Damages,  55;  873. 

, ?.  — ^6  Wend.555.  Costs,95-97; 837. 

BamsT.  Graham,  4  Cow.  458.  Tender,  1,8;  570. 

Barrett  t.  Snowden,  6  Wefld.  181.  Bills  of 
Exchange  and  Promissory  Notes,  63;  58. 

Barrow  r.  Sabbaton,^  Hall,  348.  Practice,  49; 
481. 

Barry  t.  Barry;  1  Hopk,  118;  Charckrt— •' 
ffutband  and  VPtfe,  881;  113. 

Bartlett  V.  Gale,  4  P^ge,  503.  CBANCiar— 
^Mbr/coge,  1509, 1510;  146.  Pleadinga,  1907 ; 
105. 

— — -»  T«  Campbell,  1  Wend.  50.  Joint  Debt- 
ors, 1;  393.- 

Barton  r.  Stewart,  3  Wend.  336.  Replerin, 
189;  530.  4 

Bassett,  ear  /wr/e,  8  Cow.  458.  Court  of  Com- 
mon Pleas,  1---5 ;  845. 

Baskins  ▼.  Wilson,  6  Cow.  471.  Limitation 
of  Actions,  36—34 ;  4 1 5. 

Bates  T.  Conklin,  10  Wend.  389.  '  Evidence, 
898;  3X7.  Sale  of  Chattels,  56 ;  537.  Tres- 
pass, 73;  578.    TroTer,  48 ;  583.' 

v.  Delavan^  5  Paige,  899.  Ohamcpbt— 
JgreemetU,  89 ;  70.  CnAXctnY-^Evidefite, 
636;  100.  CHAiicEBT-ri'rae/tce,  8356 ;  187. 
Couris,  Circuit,  5 — ^7;  845. 

T.  Loomi8,.5  Wen^.  78.  Cbamcert*— 
Giff«,  337;  86. 

—  Y,     ■     ■■ ,.  5  Wend.  134.     Assault  and 
Battery,  3;  33. 

— «—  y.Tyniason,  13  Wend.  300.  Deed,  68 ; 
874,    Ejectment,  304 ;  898. 

Bay  ▼.  Gilliland,  1  Cow»  880.  Exeention,  59, 
53;  3-26. 

—  T.  Tan  Rensselaer,  1  Paige,  483.  Char- 
CRRT— Jjmeo/,  148 ;  76. 

Bay  less  y.  Urany,  1  Cow.  86.  Courts  of  Ja»- 
tices,  99 ;  854. 

Beach  T.  Child,  18  Wend.  343.  Action  on  the 
Case,  58  $  7. 


CBKT— ^jppeo/,  37 ;  71.^ 

y.. ,  3  Wend.  573.      Cbam- 


dtmr-— Prae/tce,  3108;  175.    8141;  176. 
▼.  Springer,  4  Wend.  519.     Debt,  11; 


370.    Pleadihg,  119;  459. 
Beadlestone,  kx  parte,  7  Cow.  507.   Courts  of 

Justices,  35^;  859. 
Beall  ▼.  Pay,  7  Wend.  513.    Practice,  393, 394 ; 

494. 
Beaman  ▼•  Blanchard,  4*Wend.  438.  Practice, 

513;  499.    ' 
Bear  t.  Snyder,  11  Wend.  698.       Dower,  11; 

880,     Ejectment,  130 ;  889.    801, 308 ;  898. 
Beaxd  r.  van  Winkle,  3  Cow.  335.   Damages^ 

4,5;  868. 
BeaiMee  ▼.  Richardson,  11  Wend.  85.     Bail* 

ment,  81;  44. 
Beardsley  ▼,  Biaynard,  4  Wend.  386.      Libel, 

6>7;  413. 
▼.  Warner,  6  Wend.  610.     Bills  ^f 

Ejiohange,   H3,  184;    58.     Principal  and 

Surety,  15  ;  516.  CHAAcniT— Jft«ei«er,  8453 ; 

191. 
Beatty,  ex  parte,  18  Wend. '889.     Ezeention, 

160;  831. 
▼.  PeriLins,  6  Wend.  388.     Trespass, 

56;  577. 
Beaver  t.  Van,  Every,  8  Cow.  48$.   Courts  of 

Justices,  39 ;  851. 
Beck  V.  Burdett,  1  Paige,  305,     Crarcbbt^ 

Bettor  and  Crediior^  49d*-500.    518 ;  93. 
Bedell  v.  Hoffinan,  8  Paige,  199.  CHARCBar-^ 

CoetM,  896,  397;  84.    CBAKCitvr^Fkadinga^ 

1741—1743;  156. 
Beebe  v.  Bull,  18  Wend.  504.    Practice,  570; 

501. 

T.  Robert,  18  Wend.  413.    Damages, 


88;  869^    Principal  and  Agent,  30;  511. 
Beekman  v.  Bemtis,  7  Cow.  89.    Replevin,  7; 
589.    Trial,  6;  578. 

v.  y7Cow.  418.   SheriiT,  116; 


548. 


V.  Chalmers,  1  Cow.  584.     Costs, 
103,  H)4;  837. 

V.  Lansing,  3  Wendb  446.     Rent,  4, 


5;' 688. 

V.  Read,  5  Cow.  83.     Practioe,  577 

578;  508. 

V.  Saratoga  Railroad  Co.  3  Paige, 


45.  Crancbrt— G»f7»orof<ofiff,811-480;80. 
Charcbkt— ifti^tonytt  790,  791;  106. 

1^.  Satterlee,  5  Cow.  519.  New  Trial, 


3*  431. 
Beers  v.  Pinney,  18  Wend.  309.     Bond,  88  f 

68. 
Beklen  v.  Davies,  8  Hall,  433.    Deed,  108; 

303.    Evidence,  86;  376.     Practice,  750; 

509.    Release,  19;  588. 

V.  Devoe,  13  Wend.  333.  Pnctioe,  187  > 


484. 

Belknap  ▼.  Reinhart,  8  Wend.  375.  Assump- 
sit, 19;  86. 

V.  Tremble,  8  Paige,  877.     Charci- 

n-^Praetiee,  8374;  187.  # 

▼.  ,3  Paige,  577.    CRAXCBRr 


mi 


NAMES  OF  CA8E& 


1370, 1271;  133.    Chuicbbt— ITatery  2767 ; 


Bell  7.  Carrell,  1  Cow.  193.     Pleading,  1&— 

17;  464. 
-^—  ▼.  Palmer,  6  Cow.  128.     Comigoor  and 

Consignee,  1;  280. 
Bellinger  r.  People,  8  Wend.  695.    Endence, 

338,  339 ;  319. 
Beman  t.  Blanchard,  4  Wend,  432.    Prineipal 

andSnietj,  14;  516. 
Bement  t.  Smith,  15  Wend.  493.    AMumpatt, 

64;  28. 
Bemus  ▼.  Beekman,  3  Wend.  €67.    Eiror,  92; 

998.    R0pleWB,^K3-^6 ;  630. 
Benedict  t.  GilUnan,  4  Paige,  68.     CvAHctar 

^MtHgaxe^  1471^1474;  144.    1608.  1622, 

1623;  143. 
-**—  T.  Ripley,  6  Cow«  37«     Amendment, 

60;  20.       ^ 
BeobamT.  Carr,  11  Wend.  83^     Evidencot 

186,187;  312.  -  New  Trial,  26 ;  4^2. 
Benjamin  t.  Sniili,  4  Wend.  332.     Evidence^ 

219;  3U.    Eneeotion,  164;  33L 

,       ▼. . 1  12  Wend.  404*    fUeontioo, 

173;  331.     Practice*  742 ;  608. 
Bennet,  ess  pebrte^  I  Cow.  204.   Jiiatieea  of  the 

Peace,  1;  401. 

T.  Davis,  3  Cow.  68*.  Bond,  2;  60. 
_  Y.  ,  6  Cow.  393.     InfantSt  13 ; 

370.  .      •    .     - 

▼.  Kennedy,  7  Wtfnd.  163.    Bond,  20 ; 

T.  Moody,  2  Hall,  47U    Debt,  17;  270. 
Bennington  Iron  Co.  t.  Gfunpbell,  2  Paige,  169. 
Chawoky    Otfft,  356;  86.      CHABcnT—- 
Fleadingt,  1878,  1879 ;  164.      CflANontr— 
I,  FraeHee^  2076-^077;    173.      CHAKCcar — 
Prtidiee,  212^-^126;  176.     2302—2304; 
184. 
Benson,  ex  parU^  6  Cow.  692.    Courts  of  Jns- 
tioes,  226 ;  268, 

,  ex  parief  7  Cow.  363.  Mandaams,  18 — 
20;  419. 

T.  Bolles,  8  Wend.  176,   Landbrd  and 


61. 


Bibbins  T.  Nozoo,  4  Wend.  207.     Debt,  90; 

270. 
Bigalow  T.  Cooper,  1  Cow.  66,    Ezecutioo, 

153—155;  330. 
Biricbeck  t.  Borrows,  2  Hall^  51.      ETidenoe, 

252,253;  315.    441;  324.    New  Trial,  76; 

435.    Practice,  745,  746 ;  509. 
▼.  Tneker,  2  Hall,  121.      Ships,  Ice. 

17—20 ;  ^660. 
Bird  V.  Silsbie,  1  Cow.  682.      Certionri,  48; 

67.    Justices  of  the  Peace,  2 ;  401. 
Birdsall  ▼.  Hewlett,  1  Paige,  32.    CHAXCCxr— 

OMtf,  269;83.    Cramcsbt— i>gacy,  1315- 

1322^136.     CBAkcERT—lf^/2,  2780;  309. 
^etoLr.  Pixleyt  3  Wend.  425.  Attaeb- 


ment,  19;  33, 
»         ▼. 


-^  4  Wend.  196..    Practice, 


677;  606. 

Bissell  ▼.  Go]d,J  Wend.  210.    Arrest,  4;  39, 
T.  Hills,  3  Wend,  389.    Courts  of  Jus- 
tices, 22;  260. 

T.  Hopkins,  8  Cow.  166.   Frands,88— 


31;  343. 

■      T. 


Tenant,  99— tl  01;  406. 

T.  Brown,  10  Wend.  258.     Error,  73 ; 


-^  4  Cow.  53.     Interest,  18; 

9B8.  32*  389» 
Blade  ▼.  Noland,  12  Wend.  175.    EindeMS, 

190^312.  299;  317.    Proniiasory  Note,  39; 

621.  ' 

Blake  t.  HaU,  6  Cow.  37.     Certiorari,  11;  66. 
Blancbard  t.  Dwight,  12  Wend.  192s  Cooils, 

Ctfcnit,4;  246: 
Blatcbley  V.  Moser,  16  Wend.  Sl5.    Coarts  of 

Justioes^  7.  42;  260«    Taverns,  8,  9;  567. 
Bleakley ,  Matter  of,  6  Paige,  311.  Chakcibt— 

4S!0&sYor,  2612— 2614;  195. 

■  V.  White,  4  Paige,  654 .  CHAinstr— 
JPteyawfrf,  1664;  164^  CsAircBar— PlMdinjS, 
1866;  163. 

Bleeck«r  ^  Ballon,  3  Wend.  263.     Taxes,  7 ; 
6«7.    . 

■  T.  BeIHng«r,  11  Wend.  179.  Pno- 
tioe,  134,  136;  484. 

Y.  Smith,  13  Wend.  530.    Covenant, 


20,  21f  263« 

▼.  Bingham,  3  Paige,  246.     Caiir- 


297,    Endeneev237;  ^16.    432;  324. 

T.  Clark,  1  Cow.  268.    Courts  of  Jus- 


tiees,  107}  264, 

T.  Le  Roy,  1  Paige,  122.   CHAHmT— 


PfoetfMtf,  2160— 2162 ;  177. 

T.  Moore,  15  Wend.  260.   Tarems,  10, 


11;  667. 
Bentley  ▼.  Bentley^  7  Cow.  701,     Ezsentora 

and  Administrators,  66 ;  334. 
Benton  ▼.  Dale^  1  Cow.  160.     Costs,  76,  77 ; 

236.    98,  99 ;  237. 
«— ^  T.  Pratt,  2  We^d,  386.    Afitaon  on  the 

Case,  4 — 6;  4. 


Berrien  t.  Westenrelt,  12  Wend.  194.    Reple* 

Tin,  66 ;  632. 
Bertine  y.  Varian,  1  Edw«  313.     Chargert*- 

Chiardiatk,  773,  774;    107.      Ckutcirt— 

Limitati<m8,  1366;  1367;  137. 
Best  T,  Strong,  2  Wend.  319.    ETidence,  420 ; 

323. 
BetU  V.  Jackson,  6  Wend.  173,   Will,  13 ;  592. 
T.  Perrine,  14  Wend.  219,    Corenant,  22 ; 

263, 


CBaT«-^tfrtfci»e<tOfSl264— 1266;  132.  CiuJi- 

CKkY-^Pkadihgtj  1796, 1796;  161. 
Blood  r.  Goodrich,  9  Wend.  68.    PrinciMlisd 

Agent,  27 ;  309.     Vendor,  23—26 ;  690. 
.^P— ^  T.  I    .  ,  12  Wend.  625.     Principtl 

and  Agent, ^7;  611. 
Bloodgood  T.  Clark,  4  Paige,  575.    Chahcsit 

— ^pjMo/,  P>0,  91;  74.    Chanocrt— iViie'Mel 

2207;    180.      CEAiic«m7— wBeenoer,  2469- 

2484;  193. 

▼.  Kane,  8  Cow.  360.      Limitatioa 


of  A<^ons,20;  414. 

T.  Mohawk  and  Hudson  Railrosd 


Co.  14  Wend.  61.    Constitutional  Law,  38— 

30;  224.    Corporations,  92— 85;  229.        , 
Bloomer  r.  Shorman,  6  Paige,  676.  Award,  II; 

37.    40;  39. 
Bloomfield  T.  Snowden,  2  Paige,  356.     Cbak- 

ciar— /n;f#nc<ton,  1030-^1032;  120. 
Blooro  T.  Potter,  9  Wend.  480.   Practice,  565; 

501. 
Blue  ¥.  Stout,  3  Cow.  354.   Bailment,  48;  43. 
Blumer  t.  Juhel,  8  Wend.  448.  Rent,  8, 9 ;  538. 
Blunt  T.  Aikb,  16  Wend.  622.    Actum  oo  the 

Case,  69;  7. 


NAMES  OF  CASES. 
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Blont  T.  Greenwood*  1  Cow.  16.  Error,  18 — 31; 

J295.      Execution,  2;  295.     Mandamus,  1; 

419.    43;  420. 
Board,  ex  parity  4  Cow.  420.      Redemption  of 

Lands,  1,  2;  626. 
Bodie  ▼.  Uulse,  5  Wend.  313.     Pleading,  6 ; 

464. 
Bogardae  t.  Clarke,  1  Edw.  266.     Cbarcert 

— fFi//,  2779 ;  209. 
Bogardos  ▼.  Clark,  4  Paige,- 623.   CBARCKar — 

Sumfgate^  2616—2618 ;  200. 

▼.  Trinity  Church,  4  Paige,  178. 


1  I     F 


CaANCBRT — Iked,  604 ;  98.   Ejectment,  122 ; 

288.      Chanobrt— Pi^adifi^  1850—1864; 

163.    Chahckrt— ^to^iito^2689;  198. 
Bogarts'  AdministnitcM'  in  re,  1  Wend.  41.  New 

York  Cky,  30;  43X 
Bogart  y.  Brinokerhoff,  2  Cow.  687;  .   Habeas 

Corpus,  9— 11;  354.    Practice,  143;  486. 
y.  Mayor  of  New  York,  7  Cow.  168. 

CerUoiari,  14—16;  64. 
Bohanan  y.  Peterson,  9  Wend.  603.   Attorney, 

39;  36. 
■  y.  Taylor,  313.     Trespass,  81>— ^3; 

.     678. 
Boh  y.  Rogers,  3  Paige,  164.     Executors  and 

Administrators,    161;    338.      Chanckrt<— 

Draudj  685;  103. 
Sotion  y.  Lawrence,  7  Wend.  461.     Practice, 

624;  499. 
y. ,  9  Wend.  436.  Sheriff;  76 ; 

646 
— —  y.  Gardner,  3  Paige,  273.   Chancrrt — 

Q»(f,317;86.  463;  90.   CnAitciRT— P^^oii- 

tfigff,  1830, 1831;  162.    1872;  164.      Cbak- 

CBRy— TViM^  2689,  2690;  204. 
Bomeisler  y.  National  Ins.  Co.  2  Hall,  631. 

Practice,  624;  603. 
Bonney  y.  Seely,  2  Wend.  481.  Practice,  274; 

490. 
Booner  y.  Laine,  10  Wend.  626.     Eyidence, 

185;  312.    433;  324. 
Boerman  y.  Jenkins,  12  Wend.  666.    Eyidence, 

144;  310.    Sale  of  Chattels,  80—82;  638. 
Booth  y.  Smith,  3  Wend.  66.      Accord  and 

Satisfaction,  7;  2. 
u  T. ,  6  Wend.  107.      Cos$8,  262 ; 

243.    Practice,  479 ;  498. 
Borland  y.  Stewart,  4  Wend.  568.    Justice's 

Court,  162, 153;  266. 
Borradaile  y.  Bonadaile,  1  Edw.  40.      Chah- 

cmvi-^PracUctt  2060;  173. 
Borst  y.  Griffin,  9  Wend.  307.  Dower,  62,  63; 

282. 
— —  y.  — ,  6  Wend.  84.  Ejectment,  149; 
.     290.    Practice,  162;  485. 
Bostwick,  e»  parte^  1  Cow.  143.    Mandamus, 

2—4;  419. 
— .— — —  y.  Champion,  11  Wend.  671.  Action 
•  on  the  Case,  93;  9.      Joint  Debtors,   10; 

394< 
•-—  y.  Munger,  1  Wend.  97.    Costa,  16; 

233. 
Bouten  y.  Brooklyn,  2  Wend.  395.     Towns, 

14—16;  572. 
Jiowden  y.  M'Leod,  1  Edw.  688.    Ghaitcbrt-* 

Jurudieiion^  1296 ;  134. 
Bowen  y.  Clarke,  2  Wend.  249.   Practice,  277 ; 

498. 
■  y.  lAey,  1  Edw.  148.    Chancery — 


Praetiee^  2281;    183,       Chakciry- ^tiA 

2775;  209. 
Bowman  y.  Ely,  2  Wend.  250.    Practice,  323 ; 

491. 
y.  Russ,  6  Cow.  234.    Pleading,  405 

—407;  474. 
Boyce  y.  Russel,  2  Cow.  444.     Action  on  the 

Case,  19 ;    5.      County  Charges,  1;    244. 

Mandamus,  9;  419. 
Boyd  y.  Brotherson,  10  Wend.  93.     Bills  of 

Exchange  and  Promissory  Notes,  70 ;  52. 
y.  Hoyt,  6  Paige,  65.     Execution,  148 ; 

330.      Chancery— Pi^ocbfiga,  1712—1714; 

157.     1808,1809;  161. 
y.  Plumh,  7  Wend.  309.    Partnership,  67, 

68;  447. 
y.  Seely,  2  Wend.  242.    Damages,  13 ; 

268.    Practice,  205 ;  487. 
Boynton  y.  Page,  13  Wend.  425.    Repleyin, 

73,  74 ;  632.    Sunday,  6 ;  666. 
Brace  y.  Benson,  10  Wend.  213.      Courts  of 

Justices,  24 ;  250. 
Bracket  y.  Alyord,  6  Cow»  18.    Practice,  313 ; 

491. 

y.  Dudley,  1  Cow.  209.    Practice,  94 ; 


483. 


483. 


y.  Simonds,  1  Hall,  76.    Practice,  92 ; 


Bradford  y.  Consaulus,  3  Cow.  128.      Sheriff*, 

98 ; ^547. 
Bradhurst  y.  Bradhurst,  1  Paige,  331.    Chan- 

ctRY— FFtA  2784—2788 ;  210. 
Bradley  y.  Bi^op,  7  Wend.  352.      Bailment, 

56;  43. 
y.  Coyd,  4  Cow.  342.     Landlord  and 

Tenant,  2 — 4 ;  402. 
?.  Field,  3  Wend.  272.    Limitation  of 

Actions,  39;  415. 

y.  Powers,  7.  Cow.  330.  Pleading,  411; 


475. 


y.  Root,  5  Paige,  632.     Assignment, 

18;  24.    CRANCiRY-lVoe/tee,  2214— 3217; 

180. 
Bradner  y.  Superintendent  of  Orange,  9  Wend. 

433.    Certiorari  to  a  Justice,  33 ;  66. 
Bradshaw  y.  Heath,  13  Wend.  407.    Husband 

and  Wife,  66 ;  365. 
Bradstreet  y.  Clark,  4  Wend.  211.     Statutes, 

36;  662. 
^ y.  ■,  12  Wend.  602.    Deyise, 

20,  21;  277.     Estoppel,  26;   302.     New 

Trial,  27 ;  432.    Trust,  38,  39 ;  585. 

y.  Phelps,  2  Cow.  453.    Practice, 


462,  463 ;  497. 

y.  Snperrisors  of  Oneida  County,  13 


Wend.  647.     Alien,  7;   18.      Tender,  21; 

571. 
Bratt  y.  Koon,  4  Cow.  416.    Setroff*,  21,  22 ; 

641. 
y.  Towsley,  13  Wend.  253.    Slander,  39 ; 

668. 
Bxainard  y.  Phillips,  4  Cow.  20.     Costs,  206, 

207;  241. 
Brant  y.  Fowler,  7  Cow.  662.    Jury,  46 ;  401. 
— .y ,2  Wend.  284.   Practice,  676 ; 

605. 
—  y.  Wilson,  8  Cow.  66.     Deyise,  6,  7  ^ 

276. 
Brewster  y.  Caldwell,  13  Wend.  28.  Common 

Schools,  18 ;  220. 


Breerort  t.  Jackioo,  1  EdWr447«  Obakoibt— 
Mbrlgagey  1&30;  148. 

T.  MUimsey,  1  Edw.  561.   Crarcckt 


'^InjundUm^  1093;  123.    Chanckbt— -iVae- 

liec,  9358;  187. 

Brewster  t.  M'Caidell,  8  Wend.  478.    Bills 

of  Ezehsnffe  and  Promissorr  Notes,  S6;  53. 

T.  i^oantrynnn,  13  Wend.  446.  £▼!- 


NAMB6  OF  CASKS. 

BionsoB  T.  Waid,  3  Patg|«»  189.  Chavcot^ 

^moA  144—146; 
Brooklyn  t.  Patcher,  8  Wend.  47.    Ceilioari 


denoe,  148,  143 ;  310.    Vendor,  27,98;  590. 
▼.  Saekett,  1  Cow.  571.     Praotioe» 


948,  949 ;  489. 

T.  Stewart,  3  Wend.  441.    Praetteto, 


348,  349 ;  499. 
Briee  t.  Vanderheyden,  9  Wend.  479«  Trorer, 

43;  589. 
Briehta  t.  Lafryette  Insurance  Co.  9  Hall,  379. 

Insnnnee,  178,  179;  386. 
Bridge  T.  Niagara  Instiranee  Co.  I  Hall,  946. 

Insnianoe,  41,  49;  378. 
Bridgen  t.  Carhartt,  I  Hopk.  934.  CeAifcsaT— 

MaHgagt^  1440,  1441;   149.     CHAMCcnr— 

^tortg^ft^  1484 ;  145. 
•Brtdgewater  r.  BrookfieM,  3  Cow.  999.    Ex- 

ecutors  and  Administrators,  199—195;  337. 

Poor,  8;  476. 
Briggs  T.  Brown,  6  Wend.  535.    Practtoe,  55; 

481. 
■  T.  Penniman,  8  Cow.  387.     Corpora^ 

tions,  56—64 ;  997. 

T.  Prosser,  14  Wend.  997.    EJectpent, 


15,  16;  983. 

T.  Rowe,  7  Cow.  508. 


179, 

173;  486. 
Brinekerhoff  a  al,  t.  Wemple,  1  Wend.  470. 

Assumpsit,  118;  39.    Canals,  1;  63.   Trust, 

34;  585. 
Brink  T.  Fulton,  1  Cow.  4t.     Amendment,  3^ 

18. 
Brmtmdl  t.  Foster,  7  Wood.  163.     Birfdenes, 

198;  309. 
Brisban  t.  Boyd,  4  Paige,  17.    Agreement,  19, 

13;   11.      CnjkSiemwr—PmineM^  1638 — 
I  1640;  153.  CHAXcmtLY'^PnneipalttndJgtrU^ 

9439-^441;  191. 
T.  Hoyt,  1  Wend.  97.    Pnetice,  387; 

494. 
Brisbin  t.  M^Langklin,  4  Cow.  533.   Error,  53, 

54;  996. 
Bristol  ▼.  Dann,  19  Wend.  149.  Attorney,  99; 

35.    Evidence,  946;  315. 
'      T.  Spragne,  8  Wend.  493.  BiHs  of  Ez- 

ctiange,  186,  187;  58. 
Brittingfaam  r.  Stevens,  1  Hall,  379.  Praettos, 

574;  501. 
Broadstreet  t.  Clark,  19  Wend.  609.    Deed, 

61.  70;  974. 
Brockway  ▼.  Copp,  9  Paige,  578.    CBAiiciniT 

— Praeljee,9369;  187. 
■  V.         ,  3  Pftige,  539.     Chamccrt 

— P/leniifigv,  1696;  156.  Cbahosbt— /Voe- 

Itce,  9197 ;  179. 

T.  Wells,  1  Paige,  617.     Cbancb- 


JfPttti,  144—146;  76: 

rooKlyn  t. 

toaJustioB,81;  65. 
Brooks  T.  Gibbons,  4  Paige,  374*     CBmcnr 

— JSMMi/ftrt,  668 ;  108.    CBUioiaT— f  M- 

tfigt^  1806;  161.  CBABCcsiwiWetfee,  935S; 

187. 
Broomer  r.  Laine,  10  Wend.  595.     Coorti  of 

Jostioes,  6 ;  949. 
Brotfaerton  t.  Wright,  15  Wend.  937.  Jaslim' 

Courts,  145;  955. 

'  T.  ,  is  Wend«  937.    Ceoiti 

of  Justiees,  304—306;  961. 
Brougliton  r.  Wallon,  8  Wend,  474.  Tmfm, 

13;  576. 
T.Wellington,  10  Wend.  M6.  CM, 

75;  936. 
Bnmer  ▼.  Feeter,  1  Wend*  18.  Pnetm,  fiB7; 

506* 
Brown,  ex  parity  5  Cow.  31.     Mandannt,  16; 
419.     Praetaoe,  634—647 ;  504. 

I  6  Cow.  399.  MasdanuB,  17; 
419. 

^  7  Cow.  468.    Coaiti  of  Joi- 
tiee8,840;  959. 


RT— Qm/^,  990,  991;  84.    Cbabobbt— il&r(- 

gage^  1439 ;  149. 
Bromagham  ▼.  Clapp,  5  Cow.  995.    Partition, 

15—17;  443. 
— — ^—  T.       ■   ,  6  Cow.  611.    EiTOr,  38; 

995. 
Bronson  r.  Noyes,  7  Wend.  188.    Praetiee,  3K 


18. 


T.  Aplin,  1  Cow.  903*  AttendnMiit,S; 

T.  Bennett,  5  Cow.  181.     Pleadio;, 
417,418;  475. 

T.  Bene,  13  Wend.  99.     AaMrfnept, 


89;    91.      Sale   under    Execution,  1-^; 
539. 

T.  Bristol,  1  Cow.  173.     StatDiM,  84; 


569. 


T.  Campbell,  1  Hc^k.  933.  CnuKox 
— 7V«ib,  9709;  904. 

▼.  Crowl,  3  Wend.  998.     Filie  Im- 


prisemttent,  16;  339. 

T.  Davenport,  4  Wend.  905.     finr, 


108;  999. 

T.  Dean  HbLZ  Wend.  908.  MoitgH^ 


18;  495.    Rent,  9,  3;  698. 

▼.  Bemont,  9  Cow.  963.     Qeetawt, 


18;  389.    False  lapriaonment,  11;  991. 
y.  Denison  d  a/.  9  Wend.  593.     Bail- 
ment, 19;  44.    Praetiee,  976;  496. 

V.  Feeter,  7  Wend.  301.    Execntwii, 


137 ;  996.    Judgment,  56,  57;  397.    Bni> 
ttoe,  719 ;  507, 

T.  Fay,  6  Wend.  399.  SfierfiT,  31 ;  543. 

T.  GennoK,  1  Wend.  115.      Aetioi  oa 


tlie  Case,  94;  5.  Amendment,  10;  16.  W^ 
3  *  969 

▼.Hair,  5  Paige,  935.     C«iiic»t- 


JurimUdion,  1983,  1984 ;  133.  CaiircRT- 
iVe  Exeats  1556,  1557;  149.  CnAMir- 
Pr«krftee,  9051;  179. 

▼.  Hankeraoa,  3  Cow.  70.  Awird,  47; 


39.    Awaid,  79 ;  40. 

▼.  Littlefield,  7  Wend.  454.   B^H?^ 


18;  803.      Praotio^89;  483.     Sheriff,^ 
y. '^  11  Wend.  46*.     Shcnft 


95;  54t. 

y.  tyneb,  1  Paige,  147» .  CEtfowr-- 


Juritdidiim,  1919;  130.  CBANCKaf«-7WB^ 
9678;  904.    Eyidenee,  638;  160. 

y.  Majorn,  7  Wend.  495.    Corti,  73f 


j^AMBS  OF  CASES. 
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BroWn  y.  Osbotne,  9  Cow.  457.   Prectioe,  99; 

483. 
■I  ■      /■  Ts  Peck,  10  Wend.  668.  Practice,  334; 


499. 
681. 


T.  8tz,  7  Cow.  96.     TroTer,  6-^; 

T.  Stoiy»  1  Pliige,  688.     Cbakcbey — 
OotU^  S89 ;  84.   Cbamoibt— Prodtee,  34d7 ; 
190. 
i— ^  T. .  3  Paige,  694.     CHAMcnnr— 


rUadiim,  1766;  168. 

T.  Taber,  6  Wend.  566.     Bills  o£  Ex- 


efaaoge  and  Promiaaory  Notea,  88 ;  63. 

▼.  WUber,  8  Wend.  657.   Law  Officer, 


4;  418^ 

Y,  WilUama;  4  Wend.  360.     Aaaomp- 


ait,  119 ;  S3.    Practice,  381,  383  \  490. 
Browning,  Matter  of,  3  Paige,  64.     Master's 

Sale,  1406,  1407;  140. 
Brownaoa  y.  Ile7nold8,«l  Hopk.  41^.      Chax»- 

cnnr— Pradtee,  1984 ;  169. 
Brush  Y.  Keeler,  6  Wend.  360.   Office  and  Of- 
ficer, 3;  441. 
■    Y.  Yandenbergh,  1  Edw.  31.     Cbancb- 

RY— Pfoeitce,  3107 ;  HS. 
i  Y.  ■    »      '^      ,  1  EdfT*  649.    Ohancb- 

EY-^Pitic/tee,  3331;  181. 
Broyn  y.  Grabain,  1  Wend.  370.     Highways, 

83,83;  361. 
■■  Y.  The  RetoiYcr  of  the  Middle  Dis- 

trict Bank,  9  Cow.  409.     Banks,  14;  45. 
.    Cmamcbry— Z)e^lor  omI'  Qrediior^  A77,  678 ; 

97. 
Bryar  y.  Willcoeks,  3  Cow.  169.      Limitatioo 

of  Actions,  19;  .441.    InsolYent,  31;  373. 
Buchanan  y.  Ocean  Insurance  Co.  6  Cow.  318. 

Insucaiioe,  3-<-^3  ;  376,  377.  Pleading,  386 ; 

468. 
Bock  Y.  Grimshaw,  1  Edw.  140.    Custom,  3; 

368.      CBAMCMRY^^Vendor  and  Pwrtkmtr^ 

874»-3746;  307. 
Buckle  Y.  The  Dry  Dock  Co.  3  Hall,  161.  Ac- 
tion on  the  Case,  96,  97 ;  9. 
Buckley  Y.  Fnmess,  16  Wend.  137.     Sale  of 

Chattels,  68-^1 ;  537. 
Bodd  Y.  Malburn,  I  Cow.  47.     Costs,  ^36; 

339.    Practice,  890;  490. 
Bugbee  y.  Surrogate  of  Yates,  3  Cow.  471. 

fiimgate,  1;  666. 
Bulkley  y.  Yan  Wyck,  6  Paige,  536.      CsjlK- 

otiY.-<'Cht<«,  3^;  80.  Chanomy— ^Mtknce, 

634,  636 ;  lOa.    CuMCULY^Prmike^  3910 ; 

180. 
Boll  Y.  Follett,  5  Caw.  170.     CoYeoantt  1.  6 ; 

368. 
Bollaid  Y.  Spoor,  3  Cow.  430.    Courts  of  Jn^ 

tiees,44;  351.    103— 104;  354. 
Bullock  Y.  Babcock,  3  Wend.  391.    la&nts, 

16 ;  870.    Trespass,  3  %  674. 

■'  Y.  Koon,  9  Cow.  30.    EYidenoe,  818 ; 

318.    Slander,  76— 78 ;  557. 
Y. ,  4  Wend.  531.     Slander,  35 ; 


Burgess  y.  Gregory,  1  Edw.  449.     CBANCEnr 

— Pme/tee,  3339  ;  181. 
Burhans  y.  Borhans,  10  Wend.  601.   Practice, 

716;  607. 
Burlingame  y»  Buriingame,  7  Cow.  93.  Frauds, 

164—157;  351.     Parent  and  Child,  1;  441. 
— — ^  V.       ■    I         >  8  Cow.  141.     Ac- 
tion on  the  Case,  66 ;  7.     Slander,  33—34 ; 

666. 
Bums  Y.  Bums,  7  Cow.  470.    Practice,  586, 

687;  503. 
Burr  Y.  Baldwin,  3  Wend.  680.     Pleadingi 

166;  461.    Pleading,  354 ;  466. 
— .  Y.  Yan  Buakirk,  3  Cow.  303.     Distress, 

7—10;  379.    Pleading,  380—383 ;  473. 
—  Y.  Yeeder,  3  Wend.  413.  Assumpsit,  33 ; 

36.     Mortgage,  126;  439. 
Burral  Y.  Jewett,  3  Paige,  134.      Asaignment, 

33;  34.    Courts,  Circuit,  1,  3;  346.    Cban- 

casY^Pa/en/f,  1656—1660;  154. 

Y.  Raineteaux,  3  Paige,  331.      Chaitoe* 


BY-^PradKe,  3013,  3013 ;  170. 
Burras  y.  Looker,  4  Paige,  837.    Chauckby— 

Pradice^  3094,  3095 ;  174. 
Burt  Y.  Crosby,  9  Wend.  460.     Costs,  863— 

366;  843. 
-^— Y.  Place,  6  Cow.  431.    Assumpsit,  87; 

30.    Champer^,  13. 13;  68. 
...-^.  T.        ■  i  4  Wend.  591.     Action  on  the 

Case,  74—76 ;  8»     Practice,  659 ;  506. 
— *-  Y.  Steraborght  4  Cow.  559«    Res  Judica- 
ta, 1— 3 :  533. 
Burteh  y.  Hoog,  6  Cow.  398.     Actiona,  Real, 

13,  13;  10. 
Burtia  y.  Burtis,  1  Hopk.  557.      CHANCBar-* 

HuBbandand  Wift^  883—884;  113. 
.  Bush  Y.  Brainaid,  1  Cow.  78.     Action  on  the 

Case,  81— 83;  8. 
—  Y.  Lyoo,  9  Cow.  53.     TroYer,  37,  38 ; 

583. 
Y.  PhUlips,  8  Wend.  438.     Waate,  3,  3 ; 

591. 
Buteher^s  and  DiOYer's  Bank  Y.  Willia,  1  Edw. 

645.     CHANCfeSY— JDefrtor  amd  Crediior^  494 ; 

93.    CHARcaaY— J'tirMie/Mm,  1396 ;  134. 
Butler  Y.  Haight,  8  Wend.  635.     Bills  of  Ex- 
change, 319;  60. 
Y.  King,  10  Wend.  561.    PraeUce,  310 ; 

467. 

■  Y.  Lewis,  10  Wend.  541.   Judgment,  63, 
64;  397. 

d  a/.  Y.  Maynard  HaL  II  Wend.  643. 


655. 
Buloid  Y.  Miller,  4  Paiger  478.     CflAicciaY — 

J^fptal^  73,  73 ;  73.    CBAMcnr- Cbste,  338 ; 

85. 
Bunch,  Matter  of,  9  Wend.  473«     Abseoodiflg 

and  Absent  Debtors,  16 ;  3. 
. '  ■     »        ,  13  Wend.  380.    AbsooBding 

and  Absent  Debtors,  9^  10;  1. 


Frauds,  114—116;  348. 

Y.  Wright,  3  Wend.  369.    Assumpsit, 


88 ;  31.      KYideoce,  47 ;  303.     84 ;    305. 

Pleading,  151;.  560. 
Bntterfiela  Y.  Cooper,  6  Cow.  481.  Agieemeol, 

38;  13. 
Y. ,  6  Cow.  608.     Bail,  13; 

41. 
Butts  Y.  Collins,  13  Wend.  139.  Pleading,  10; 

.454.     Set-off,  46 ;  543. 
•_  Y.  Genung,  5  Paige,  354.      Chamobby-* 

Ouardiam^  783—786;    106.      Cbanccby- 

Pleadings^  1811;  161.    Executora  and  Ad- 

ministratora,  131;  337. 
—  Y.  Sniartwood,  3  Cow.  431.     Efideoce, 

360,  361;  316.    F'lBuds,  36 ;  343. 
Byem  y.  Yan  Deuaeot  6  Wend.  368.     Awards 

6;  36.    37;  38.    44;  39. 
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NAMES  OF  CASES. 


Byington  t.  Wood,  1  Paige,  145.     Cbanccrt 

—Pfodiee,  3396— 8300 ;  184. 
Byrne,  Matter  of,  1  Edw.  141.     Chahckbt— 

InfantjlWiSi  119. 
—  T.  Morria,  8  Cow.  478.   Practice,  6— 8; 


480. 


▼.  Romaiiie,  1  Edw.  318.    Crascirt — 


8061;  173. 


c. 


Cafferty  t.  Keeler,  13  Wend.  891.     Praettoe, 

568;  501. 
Caldwell,  ex  parte^  5  Cow.  393.     Absconding 

and  Absent  Debtors,  1;  1. 
▼.  Cassidy,  8  Cow.  871.    Bills  of 

Exchange,  96,  97;  54.    806;  60. 
Caledonian  Company  t.  Trustees  of  Hoosick 

Falls,  7  Wend.  508.    Certiorari,  89 ;  65. 
Calkinjr  t.  Baldwin,  4  Wend.  667.    Action  on 

the  Case,  51;  6. 
Callagban  t.  Atiantic  Insorance  Co.  1  Edw.  64. 

Chakcirt— ^At]pt,8566--8573;  197. 
Callen  t.  Kearney,  3  Cow.  589.    Prac^ce,  108 ; 

483. 
Calrin  t.  La  Tvgbt  6  Wend.  505.     Reple^, 

39;  530. 
Camden  and  Amboy  Railroad  Co.  t.  Burke,  13 

Wend.  611.       Common  Carrier,  17,  18; 

819. 
Camp  y.  Niagara  Bank,  8  Paige,  883.    Ciuir- 

CERT — Coiii,  305;  84. 
Campbell  t.  Browne^  5  Paige,  34.    Cbancbrt 

— iVoe/tce,  8043 ;  178.     Chancrrt— Pileail- 

ingt^  1708 — 1711;  156.     Executors  and  Ad- 

mmistrators,  78 ;  335. 
T.  Cook,  9  Wend.  498.    Costs,  867 ; 

843.    Bills  of  Exchange,  833;  60. 

T.  Jones,  4  Weiid«  306.    Certiorturi 


Candler  r.  Roesiter,  10  Wend.  487.     Siror, 

100—106;  899.    Pleading,  874;  4^7. 
Canfield  t.  Gaylord,  18  Wend.  836.    Costs, 

43;  834. 
-^—  ▼.  Lindley,  4  Cow.  538.     Pnetiesi 
308;  491. 

T.  Morgan,  1  Hopk.  884.    Cbaiiciiv 

1,86(6—868;  83. 

▼.  Weetcott,  5  Cow.  870.    Co?eoant 


to  a  Justice,  14, 15 ;  68. 

T.  Mathews,  6  Wettd.  551.      Pay- 


ment,  85 ;  450. 

T.  Neely,  8  Wend.  559.     Action  on 


the  Case,  43 ;  6. 

-  y.  Palmer,  6  Cow.  596.    Bail,  35 ; 


42. 


y.  Ruger,  1  Cow.  811^.     Execution, 
174  *  333. 

y.' Stakes,  8  Wend.  137.     Court  of 


Errors,  86 ;  347.     Error,  55 ;  396. 

y.  Tousey,  7  Cow.  64.    Eyidence, 


874;   316.     Executors  and  Adnunistrators, 
49—55;  334. 

y.  Western,  3  Paige,  184.     Award, 


85;  38.     80;  41.      CHANciay— Pietfrfm^a, 

1690;  155. 
Campston  y.  Field,  3  Wend.  388.    Execution, 

38;  386. 
Canajoharie  Church  y.  Leiber,  8  Paige,  43. 

CHANCKRy — Jgreemeni^  15,  16;  70. 
Canal  Bank  of  Albany  y.  Mayor,  &c.  of  Albany, 

9  Wend.  844.     Streets,  1—8 ;  564. 
Canal  Street,  Matter  of,  11  Wend.  154.  Court, 

Supreme,  7;   849.     New  York  City,  51; 

439. 
Candler  y.  Pettit,  1  Paige,  168.    CiiAircBRr— 

Ddftor,  464,  465;  91.    CnAXCWKT-^Pradieef 
'    1943;  167.    8066.8067;  173. 
V. -,  1  Paige^  487.    Crahckbt— 

"itutiee,  8895;  184. 


49,  50;  865. 
Cape  Fear  Bank  y.  Gomes,  6  Cow.  435.  ?n> 

tice,  18, 13 ;  610. 
Carey  y.  Hanchet,  1  Cow.  1 54.    Piaclios,  845 ; 

489.    Pleading,  170;  463. 
Carler  y.  Drake,  10  Wend.  618.  Writ,  81;  597. 
Carlton  tn  re,  7  Cow.  471.     Habeas  Cwpof, 

34—37^355. 
Cannan  y.  Townseod,  6  Wend.  806.    Joiiit 

Debtors,  4 ;  393. 
Carmel,  Commissioners  of,  y.  Judges  of  PtW 

nam,  7  Wend.  864.      Hi^^ways,  58-M; 

359. 
Carmichael,  exparUt  5  Cow«  17.   Redemptioa 

of  Lands,  56 ;  586. 
Carow  y.  Mowatt,  1  Edw.  9.    Cmiicxar— i!^ 

eeuior*^  670;  808.      CmAMCMMt^Pkaiingtt 

1783;  157. 
Carpenter  y.  Payne,  10  Wend.  60^.     Amesd- 

ment,  46 ;  80. 

■    y.  Steyens,  18  Wend.  569.    R^le- 

yin,  71;  538. 
Carrie  y.  IngaUs,  18  Wend.  70.    Wsstt,  U; 

591. 
Careon  y.  Murray,  3  Paige,  483.  CBAUcnr— 

Hutband  mnd  ^1^^859,  118.    935-939; 

115. 
Carter,  Matter  of,  3  Paige,  146.    Cbarcsit— 

LtffMiiiet,  1397—1400;  139. 
'      y.  Carter,  1  Paige,  463.    CHiircnT— 

Hu^and  and  Wife^  814  ;  1 10. 
Caryey  y.  Rider,  8  Cow.  617.    Costs,  7;  333. 

Costs,  160;  840. 
Case  and  Wife  y.  Abeel,  1  Paige,  893.   Chax- 

CBRy— jPorlnefelb^,  1606-^1608;  151. 
— -  y.  Abeel,  1  Paige,  393.      CBAVcar- 

TViMfo,  8693— 8695;  805. 
y.  Belknap,  5  Cow.  488.    Piaelioe,  430 ; 

496.    Trial,  1,  8 ;  578. 
y.  Buckley,  15  Wend.  337.    PlesdiBf, 

408;  474. 
y.  Bougfaton,  11  Wend.  106.     Piesdie?, 

318;  470.    Pleading,  810;  464.    Sals  of 

Chattels,  89,  30;  535. 
— -^  y.  Height,  3  Wend.  638.    CHiHcnr- 

Injuneiion,  1081;  130.    Deed,  11;  271-    . 
y.  Redfield,  7  Wend.  898.     Justice'i 

Couns,  188,  189;    818.      Eridenoe,  179; 

855. 
-^  y.  Thompson,  6  Wend.  634.    HighwiySi 

49—51;  359. 
y.  Turner,  8  Wend.  687.     Pwjdee,  990; 

500. 
Cassidy  y.  Meacham,  3  Puge,  311.    CBA9C^ 

Ry— PftKftee,  1967,  1968;  168. 
Caswell  y.  Dietrich,  15  Wend.  379.  LeS8e,l3f 

408. 
Catiett  y.  Pscifio  Ins.  Co.  t  Wend.  561.  Iim- 

ranoe,  63—65. 98.  185;  380,  381. 
Caloo  y.  Rmnney,  13  Wend.  886.    Coiaaoa 

Cairier,  15, 16;  818. 
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Catekill  Bank  t.  Messenger,  9  Cow.  37.  Cham- 
CBBT— Debtor,  660;  96.     Release,  11,  13^; 

.      T.  Stall,  15  Werid.  364.    Bills 
of  Exchange,  163 ;  67.  Panoerabip,  33 ;  446. 
Cayuga  Brid&e'Co.  t.  Stout,  7  Cow.  SS.  Cayo^ 
ga  Bridge  Co.  4-^;  63. 

'  ■  .  . — ^  V.  Magee,  d  Paige,  116. 
Ckancbbt — InjunMm^  1081;  133.-  Cham- 
CSRT--.SI11MM,  8580-^3589;  198, 

r  ■  T.  ■  ',  6  Wend.'  86. 


Cayaga  B.ridge  Co.  7 ;  64* 
Cay^vrard  t.  Doolittle,  6  Cow.  603.    Replevin, 

596;  539. 
Center  ▼•  American  InsJ  Co.  of  New^  York,  7 

Cow.  564.    insunince,  84— 96;  380.- 
Central  Bank  ▼.  Wright,  13  Wend.  190.  Prac- 

tiee,  158;  485. 
Centre  v.  Billingharst,  1  Cow*  33. .  Agreement, 

49;  13*    J&jtecotion,  1^-5 ;  335. 
Chaoe  r.  Beniiam,  13  Wend.  900.    Prsotice, 

338;  499.  • 

■  ■"  T.  Hinman,  8  Wend.  453.     -^Bond,  35, 

36  V  63,    Prineipal  and  Surety,  30;  517. ; 
Chadderton  ▼.  Backus,  6  Wend.  531.  Practice, 

614;  499/ 
Chaffee  ▼.  Thomas,  7  Oow.  .358.    EWdence, 
'  317;  318.    FraodSf  141,  143;  350. 
Chalabre  ▼.  Cortelyou,  3  Paige,  605.      Cbak- 

GBBT^JSTan,  781;  108. 
Chamberlain;  expttrtej  4  Cow.'  49.  Mandamus, 

14, 15;  419. 

■  T.  Cuyler,  9  Weifd^  186.    •    Limi- 

.  tettoo  of  Actions,  59,  60 ;  416. 

-^  r.  Day,  3  Cow.  353.,  Asstgnment, 


Chandler  t;  Heart,  10  Wend.  487%    Eiror^  49 ; 

396. 

T.  Petit,  8  Hall,  315.    Action  on  the 

.  Case,  80;  8. 

Chapin  ▼.  Marvin,  13  Wend.  538.     Will,  45 ; 

595. 
▼.  Merrill,  4  Wend.  657.   Frauds,  180 ; 

354. 
Chapman  t.  Andrews,  3  Wend.  840.     Reple- 

vin,30;530. 

T.  Dyett,  11  Wend.  31.     False  Im- 


prlsottneot,  88—84;    339.     Trespass,  59; 
677.      . 

T.Hammef8ley,.4  Wend.  173.  Cbaii- 


ctBY^sJigreemeni,  39 ;  71. 

r.  Hall,  11  Wend.  AU    Debt,  14; 


870. 


1,8;  83. 


Y.  Fitch,  8  Cow.  843.  "  Court  of 
Errors,  13-^17 ;  846. 

7.  Spencer,  4  Cow.  *550.      Ezecu- 


V.  Latbrop,  6  Cow.  110..  Sale  of 
.    Chattels^  43—44 ;  536, 
Chapman  v.  Munsoh,  3  Paige,  347»    Chanci- 
ST— Gm(«,  433-^38 ;  89. 

▼.  Van  Als^ne,  6  Wend.  517.  Prao- 
tice,  448 ;  496. 
Chase  ▼;  Ba^tt,  4  Paige,  148.     CHAKc^ar— 
jigriemeni^27;  70.  Cbancert— Por/nMltp, 
1634-^1637;  153. 

T.  Dunham,  1  Paige,  573.  Ciiaiicebt— > 


Prtsetiee,2073;  173.    3308;  185. 

▼.  .EdvTanls  daLA  Wend.  883.      Prae- 


tors and  Administratois,  83  ^  335. 
Champlin  t.  Mayor  of  New  York,  3  Paige, 

573.     CBAKCKaT— JvriAJtc/Km,  1369;.  133. 

CaAiri»aT^Praelfee;d036;  171. 
Chamoine  t.  Fowler,  3  Wend.  173.     Bills  of 

Eschtaige,  153;    67.      ETidenoe>  48—63; 

304,305.        ' 
Champenots  ▼•  White,.!  Wend.  93.  Execution, 

16d;.331. 
———v.  ,5  Cow.  509*    Agiee- 

inent,  33— 3i6 ;  13.    75;  15. 
Champlin  v.  Baldwin,  1  Paige,  563.     Cran- 

cnnr— Z)Metn/,  606,  607 ;  99. 

'  V.  Lw^tin,  1  Edw.  467.     Craxcbrt 

--^J^mior  and  Fwrtha$er,  3736;  307. 
.  ▼.  Mayor'of  New  Yojk,  3  Paige,  573. 

CRAironif— IfiJiMcft'ofh  1068;  183. 

T.  Petrie,  4  Wend.  ^09.    Practice, 


ttoe,  118, 119;  484. 

Cbeesmi^n  t.  Thome,  1  Edw.  689.   Cbascbst 
— lW/&ton,  1664,  1«66;  .15L 

Chenango  Bank  ▼.  Root,  4  CoW.  136;     Attor- 
ney, 83;  35. 

Chichester  v.  Conde«  9  Cow.  39.  Amendment, 
77i8i. 

Child  T.  Brace,  4  Paige,  309.     CHA^cKar— 
0»/«,  486, 487 ;  93.     CHAKCxaT— Pi;»ilm«a, 
.1705;  156. 

y.  Fulton  Bi&nk,  7  Cow.  513.   Judge,  6} 


394. 


618;  499. 

▼.  Pierce,  3.  Wend.  445.   Costs,  165^ 


166;  340. 

T.  Rowley,  13  Wend.  358*     Agtae- 


ttient,83;  16. 
Chance  r.  Isaacs,  5  Paige,  698.    ChancxHt^ 

fl^Vt/or,855i»;  196; 
Chandler  ▼.  Bicknell,  5  Cow.  30.    Practice, 

4^;  496. 
-        ■■     T.  Bfeekoell,  4  Cow.  49.     Practise, 

10, 11;  480. 

V.  Duane,  10  Wend*  A63.  Costs,  74; 


936. 
YoL-in. 


77 


T.  Hunter,  5  Wend.  103.    Costs,  851; 

843.  . 
Chipman,  ex  partem  1  Wend*  66.     Absconding 

and  Absent  Debtors,  13 ;  1. 
Christman  ▼.  Floyd,  9  Wend.  ^0.     Distress, 

11,18;  379. 
Christopher  r.  Slbokholm,  5  Wend.  36.  Plead- 

mg,  888,  389 ;  :465. 
Chiyslyn,  ex  par'U^  4  Cow.  80.    Courts  of  Jos- 

tioes»  199^801;  867.      . 
Chubb  T.  B^?ry,.7  Wend.  483.  *  Practice,  663 ; 

601.  .  . 

Church  T.  Ayers,  5  Oow.  378.    Covenant,  50 ; 

865.     ■     .' 
V.  Gilman,  15  Wend.  656.      Deed, 

35,  30;  870;^    Pleading,  130;  460.     31 U 

469.       ' 

V.  Landers,  10  Wend.  79.     Husband 


and  Wife,  40,  41;  364. 
ft         V.  Sparrow  eioLS  Wead«  833.     Parw 
nership,  17,  18;  445. 
City  Bank  v.  Bangs,  3  Paige,  36.     Cbahoibt 
— Evidence^  644 — 646;  101.     XI^haiicibv— 
PUadinf^\9nO\  16^4 

V.  ,  4  Paige,  885.    Cbakcc- 


bV— «ffpMii;  186,  186;   76.      Chabgbbt— 
JRrodtV,  3031;  171. 
City  JBank  V.  Barnard,  1  Hall,  70.  PromisMwy 
Note,  38,  33;  581. 


!!• 


JOIIEB  OF  CJU5C8. 


Clapp  T.  Brmoag^uiDv  9  Cow,  530,  AoMnd* 
meiit,  36;  19.  Ejectment,  90 — 100;  S87. 
£mr,  87 1  398.    ParUtion,  Mr^U  443. 

■  T.  ^  9  Cow.  304.     EiTOTy  8 ; 

994.    36;  995. .'  ^ 

r«-  T.  Van  fippt,  3  Wend.  430.  Sheriff;  79; 

646. 
Clark  in  re,  9  Wend.  919.    Habeas  Covpna, 
46—48;  36& 

,  ex  parity  3  Cow,  379.     Conrta  ot  Job- 
tiooa,.190;  191;  8&7. 

T.  Brooklyn  Bahkf  1  fidw.  3itl«    Cnui- 
CIBT — CorporaHonB^  349  ;  89. 

T.  Benton  -MannHietQfiBg  Go.  li  Wand, 


e]aikT.Wiiglil,10WeBd.t84.    Ffaiiaa»li») 
343. 

T.  Yale,  19  Wend.  470.     Pajmeiit,  13; 


451. 

Clarkaon.  t.  Carter,  3  Cew»  84.  S«le  of 
Chattels,  9,  3 ;  634.  PartaMbip,  65,  5S; 
447. 

■  .  I  T.  Pe  Peyater,  3  Paige,  390.  Chain 
CBBT— PMfe,  489— 4B8«  99. 

T.  -, ;  3  Paige^  336.  Chaii- 


918.    Corporations,  87 ;.  998. 

Y.  I     »■    ■■   I    II     I -I      ■■  i>  i|  16  Wend. 


956.    CorporaUons,  97—100;  999. 

V.  Boguda%  19' Wend.  67.  LegiH^,  t9; 
411. 

▼«  Bardett,  9  Hall,  197i     Payment,  46  i 
453.    Principal  and  Sure^,  40,  41)  518,' 
— «.  t.  BoMtk,  3  Cow.  151.     Prineipal  and 
Surety,  1,  9;  516.    Release,  5,  6;  597.  . 

▼.  Clark,  19  Wend.  339.    PfBctiee,667} 


601. 

T.  Dntoher,  9  Cow.  074.  Enoc»88;998. 
Limitation  of  Aetiona,'9S,  36;.  416.  AsMmp- 
Bit,  114;  39. 

— «-  y.  Parmevs*  ManufaetnriBg  Company  *  16 
Wend.  956.    Bills  of  Ezobtnge  Md  ^       ' 
aory  NoCea,  9t  49.  * 

T.  Fisher,  1  Pain^,  171.      Chavobb 


ctAT-^PlmdimgB^  M93;  156.     1798;  161. 

^  V,  .  ■»     ■,  1  Hopk.  424^  C«AJi- 

cnY^Guardimm^  758—763;   107.    Oiuoh 
caay-Wfi/fiiie/um,  1104;  194. 

T.  » I  Hopk.  974.  Caiir* 


CKKY-^Pradiee,  9146*-«149;  177.     8988; 
984.    ' 

T.  Edea,  4  Cow.  470;     Ships  and 


Seamenf  33 — 38;  551. 
Cleyeland  y.  Cleveland,  19  Wend.  179.  High- 
waya,  13;  358« 

▼.  Farley,  9  Cow-  639'.  Fiapdi,  17((, 


177 1  369. 

▼.  Hqnter,  1  Wend.  104.     PrtoliM, 


&Nrrog»l^8599;  190. 

—  el  at,  ▼.  Fisher,  1  Paige,  171*    Cbahcb- 

wr^WUt,  STfiS-^res ;  908. 

T.  Fitch,  9  Wend.  459.     Action  on  the 


Case,  40, 41;  0 

r.  Gifibsd,  10  Wend.  310.     Daed^  30— 

33 ;  979. 

T.  Grant*  9  Wend,.  957.   AiTMt,6$  99. 

▼.  Hearyy  9  Cow.  394»     Mortjjaga,  7— 


35 


II*  494. 
'  V.  Phelpa,  4  Cow.  190. 

";  869. 

y.  Lnce,  15  Wend.  479.  •  Conte  of  Jn*- 
laoaB,176;  967. 

^—  y.  Maaran,  3  Paige,  373.  '.Cbavckbt— 
/)eUor«686;  97.    Sib  of  Cbattela,  65 ;  637* 

y.  Miller,  4  Wend.  638.    Dau^geB,  i5 ; 


554;  500. 

y.  RogecB,  6  Wend.  438. .  Sqtlsnn, 


68;  630.    Twapaas,  69,  70;  577. 

T..  Strong,  3  Cow.  446.     Piaolke, 


^i>M. 


loa;.  483. 
Cline  y.  L'AmooTeac;-9  Paige,  419.  Cbibci- 

Wh^Infanli  1009,  1003;  119. 
^Untsman  y.  Northrop^  8  Cow.  45.  lospedioa 

XiawB,  1  ii'Si  137* 
Gloee  y.  Stoart,  4  Wend.  96.    Bmr,  93;  MS. 

Pleading,  150 ;  460,         .       r 
Cloogh  y.  Hoffman,  5  Wend.  499.     Plesdin^t 

306;  469. 
Ck>we8  y.  Dickeraon,  8  Cew.  39&     Aeeord 
•.andSatiBftetion«6;3^  Limitation  afAciiiMiii 

9—11;  414. 

h '^^ — ,9Caw.jl03,  JadgMil^ 

38*  396 
Clota  y.  Ya^  Slyek,,3  Cow.  17.     CiM»  HU 


968.    Pleading,  5;  464. 

y.  Kiblo,  S  Wend. 
48. 

y.  Oatrander,  I  Cow.  347.   Certiomi  to 


Btdlment,  63 ; 


a  Jnstioe,  6 ;  6^. 

y.  Phelpa,  4  Cow.  190.     Highw^ya^  35 
' ;  o dSf.  ^  ^ 

y.Piu^y,6  0ow.997.  AaBwnnait^l06{ 

31. 

— -  T.  ,  7  Cow.  68I-.  Agfeem6ntt  3^ 

37;  19.    Damagea,  9— 19 1  968. 

y.  Rathbnn,  3  Cow.  380.      Coata^  168 ;. 

940. 

T.  Speneai;,  6  Cov-  69.     Praetie^  671) 


606. 


y.  Van  Snrlay,  16  Wend.  436.  Statntea, 

99,93;  569. 

y.  Vovoe,  16  Wend.  193.  Eyidenea,  845, 


346;  319. 

y«  Wood,  9  Wead.  436.  Coata,  30;  984. 


CSoatea  ir.  Cheefisr,  1  Cow.  460,  Dowar,  9--4< 
16— 95;  980,981. 

y.  The  Mayor  ^  Neir  Yoik,  7  Cor. 


585.    New  York  City,  48-89;  437. 
Cobb  y.  DaMiir,  6  Cow.  390.    Bail,  11;  41. 
Cobum,  ex  parU^  1  C<lW.  668.    Coats*  84 ;  83(. 

Way,  1,94  599.  '    :   ^    ,. 

y.  Hopkins,  4  Wend.  677.     Plaadiag, 


490, 191;  483. 
Cochran  y.  iSoott,  3  Wand.*  999.     PleBdis|, 

938-A70;'466,467. 
Coggerahall  y.  Amerioan  Iaa.Oo.  3  WeBd.883. 

fiSnrance,  39;  378.,         -  ^ 
Cogahall  y.  Burling,  8  Cow.  136.     Piadiee, 

659;  600. . 
Cogswell  y.Meeeh,  19  WeBda47.  Bndmee, 

181^;  319.    I^aoUoB,6l6;  499. 
Coit  y.  Skinner,  7  Cow.  401.     frBOtfass,  63) ; 

604.  . 
Colden  e<  oZ.  y.  Botts,  19  W<md.  934«.  Cotio- 

,  '■lari^  88;  66« 

y.  Knickerbocksor,  9  Cow.  31.    BtO, 

18;  .i9.    Coon  of  SiTon,  9-^9 )  944L 
—^  y.  Grean«  19  Wend.  948.    Csals,  S74; 
^944. 


NAMES  OF  CASMB. 
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Cole  ▼.  Feny,  e  Cow.  584.    Jniy,  44;  401. 

—  T.  --i*'*-)  8  Cow.  fti4«     Slttoder,  74y  76 ; 

667. 

▼.  Thayer,  8  Cow.  849.   Habeas  Corpm, 

40,  41;  356. 
Cotemafd  v.  Lamli,  15  Wend.  S89.    EnoVy  48; 

896.    Pdocipal  and  Surety,  55;  519.    - 
Coles  T.  Caster,  6  Cow.  691.     PleBdiiiflr,N4(K^ 

410;  47& 
•v-*^  Y.Tlusteesof  WllUamaboigh,  11  Wea^. 

659.    Towns«36— 48;  573. 
Collett  ▼.  King,  6  Cow.  466.    Pleadinffr  Sl88 ; 

465. 
Collier  ▼.  Whlpfble,  13  Wend.  8S4.  Monffaoe, 

131;  489.  ^^ 

Collins  ▼.  Allen,  18  Wend.  356.     Setoff,  44, 

45;  541. 

T.  Brush,  9  Wend.  198.    Frauds,  108; 


347. 


▼.  Butts,  10  Wend.  408.      Principal 
Agent,  55;  3l3.    SetKili;  13,  li;  640. 
T.  ColUns,  8  Paige,  9.    CHAHtovar— 


Aii&amfami9F^e,80S;  109.    901;  114. 
CoUman  ▼.  »  8  UalF,  569.     Tfoveiv-  53, 

66;  583. 
Colt  y.  Gregory,  3  Cow.  88,    Attocney,  18; 

▼.  Lasnier,  9  Cow.  380.     Exee^tors  and 
Adminifttntors,  84— 426 ;  333. 

T.  Wilde*,  1  Edw.  484.     CBAiiOksx^ 
PaHnerti^  1658;  154. 
Coltoa  V.  Cao&p,  1  Wend.  365.    Exeeution, 
106;  389. 

▼.  i)nnhani,  8  PaigSf  867.   Agreement, 


83;  15,  CBAHCBBT--/nytiiic/ion,  11S3-^U86; 
185.  CAAKCBRT-<-i>rtfM^aMl.^gen<,8448i 
191.. 

▼.  Mott,  15  Wend.-6t9.    Retderin,  80, 


81;  538. 


T.  Ross,  8  PaiffSv  396.    CaAKCKST — 

^orudfe/tiw,  183»— 1843;  181.   CaAHCtajr-^ 

Pkadingg^  1750^1755;  158. 
ColombianMami^tiRing  Company  t.  Yandei^ 

pool,  4  Cow.  556.    l^Lxes,  5 ;  567.    • 
■  Tornpike  Road  *▼•  Haywood,    10 

Wend.  488>  Court,  Supreme,  6 ;  849.  Courts 

of  Justices,  86 1  850.     Prsetioe,  90 ;  463. 

Practtee,  098  ^  506. 
Colvard  ▼.  Clote,  6  Wend.  540.  RepleTiB,'40; 

630. 
1  ▼.  Oliver,  7  Wend.  497.    Costs,  88 ; 

833, 
Colyin  r.  Csrwin,  15  Wend.  587.     Courts  of 

Justices,  59;  851.     144;-  855.     Pleading, 

163;  461.    . 

T.  Colvin,  8  Paige,  885.    Cbanosb 


Conraissioners,  6(6.  of  Doifiwiek  t.  Meseftde^ 

10  Wend.  188.    Highways, -61— 67;  360. 
Commissioners  of  Carmel  ▼.  Judges  of  Putnami 

7  Wend.  864.     Highways,  58—55 ;  359. 
Commissioners  of  Ennube,  tx  parity  1  Cow« 

148.    Highwats,  83 ;  358.^ 
ComnussioBers,  dtc  of  Warwick  r.  Judges  of 

Orsnce  County,  13  Wend.  438.    Highways, 

ComptoQ  T.  Jones,  4  Cow.  13.'  Assumpsit,  6; 

85. 
Comstock  T.  Apthorp,  8  Cow.  386.    Fraud,  ^— 

6;  348, 

Y.'  Brantley,  15  Wend.  348.    TuBes, 


17-.I8;  567. 

▼.  Carr^  6  Wend.  586.      Praotioe, 


167;  485. 

▼.  Porter,  5  Wend.  98.    Certiorari  to 


a  Justioe,  16, 17;  66. 
. y.  Hosff,  5  W4$nd.  600.   Bills  of  Ex- 

elMnge,  188;  M.    • 
t)ongdon.  Matter  of,  8  Paige,  566,    CaAiicsnr 

^^Gmardian^  748^750;  106. .  Ciujigbbt— i 

Mani,  1014;  119. 
CoQklitt  ▼.  LuptoD,  1  Wend.  30.  Praetioe,  188| 

486.- 
Cotoley  ▼.  Turner,  10  Wend.  578;    Pmctiee, 

714;  507. 
Connell  ▼,  Cook,  7  Cow.  310.  Trover,  18 ;  581, 
Connelly  v.  Pieroe,  7  Wend.  189.      Pleading, 

107;  469.    Vendor,  19,  80;  690. 
Coastsntine  v.  Dunham,  9  Wcfiid.  431.     Prae- 
.  tiee,  1844  484. 

Cook  T.  Baker,  1  Hopk.  117:     CHAKccar^- 
*  Prwljce,8144;  176.- 
•*—  ▼.  Ferral's  Admihistirators,  13  Wend.  885. 

Agrsement,  83 ;  15*  Court  of  Common  Pleas, 

11;  845.         / 

T.  Grant,  Administralbr,  1  Paige,  407« 


CBAMCEST-^Zcgww,  1339,  1340;  137. 

HaL  I 
84;  480. 


t.  Morrison 


Wend.  84,    Pnetioe, 


Iltubandnnd  Wtfe,  915,  916;  115. 

T.  Luther,  9  Cow.  61.    Courts  of  Jus- 


tices, 9^18 ;  850.     Justkes*  Courts;  185— 

187;  855. 
Combb  T.  Jackson,  8  Wend,  153.      Gaaidian, 

7-— 0;  353. 
Comfort  V.  Gillespie,  13  Wend.  404.       Insol- 

irent,87,  88;  375. 
Commeretat  Bank  of  Albany  t.  Canal  Com- 

misBioners,  10  Wend.  85.    Mandamus,  59— 

Mi  481. 
Commission  Co,  t.  Russ,  8  Cow.  188.  Amend- 
.   mept,  9;  18. 


>.  Moeely,  13  Wend.  877.      Practice, 
781,  788 ;  508,    Sale  of  Chattels,  83,  84 ; 
638, 
— -^  ▼•  Satterlee,  6  Cow,  108^     Promissory 

Note,  16, 17;  580. 
«-*-.  ▼.  Toosey,  3  Wejid.  444.     Scire  Faeifts, 

18;  639. 
Cook  T.  Tuttle,  8  Wend.  889. '     Piaotftoe,  40; 

48L.    806;  487, 
Coon  y.  Congden,  18  Wend,  496,    Justiee's 

Court,  170 ;  466.    Pleadings  398 ;  474, 
Cooper,  Matter  of,  8  Paige,  34.     CiiAifccnT— 
.  GooriAten,  786,  787 ;  105. 

T,  Big^ow,  1  Cow.  806.     Set-off,  17 ; 


540, 


43. 


T.  Spieer,  8  Cow.  619.    Bailment,  44 ; 

i^.  Watson,  10  We6d.  80S.     Evidsneed 

184;  318.    830;  315.    Plesding,  113;  459, 

309;  469; 
Corbin  ▼.  Jackson,  14  Wend.  619.    Deed,  63 ; 

874.    Endence,  149, 150;  310*     Partition, 

5;  449. 
Corey  t.  Russell,  4  Webd.  804.  Attorney,  87; 


Covlies  T.  Cuamtings,  5  Cow,  415,    Piactieet 
670;  606. 


•If 


If AlffiB  Of  CJJSMB. 


CHnllet  T.  Cdmnliigty  7  Cow.- 164.     Costs, 

S16— 819;  843. 
\  ■    ■      T.  Gsrdinery  9  Hidl,  346.     Assmnpsit, 

86;  30.  . 

T.  WiddifieM,  6  Cow.  181. 


and  Agent,  105— 111;  616,  61€. 

▼.  WyckoS;  7  Cow^  146.  HibetsCor- 


,   pus,  88--39;  364. 

Coniell  T.  Bostwick,  3  Paige,  160.      CiUMsm* 

vr^Frmtke,  91 18  v  176. 
T.  Cook,  7  Cow.  310.    Ststotes^  31; 


6€9. 

878: 


T.  iMahi  8  Cow.  659.  Distress,  1— -3; 

T.  Le  Roy,  9  Wsbd.  163.     Issarniee, 
161-ri64  ;  384. 

y.  Reynolds,  I  Cow.  941.    .Ceaits  <^ 


Jostioes,  72, 73 ;  969. 

▼.  Watson^  1  Edw.  89;     Cbahcm^ 


CnAg  T.  BriggS,  4  Fsife,  649.     CHiaoic-^ 
/'r«el«ee,9803;  179. 

▼.  Mttidoek,  19  Wead.  993.     V\aiiag, 

90;  464.    > 

■  T.  Soott,  1  Wend.  35i     Error,  37 ;  9S6. 
T»  Sopenrison  of  Oiaqgei  10  Wttd.  685. 


Highwaya,  68 ;  360. 
Crm  T,  Hendricks,  7  Wend.  569.    Bills  of 
Exchange  and  Promissory  Notes,  €(;  68l 


iiange 
T.  M 


nnro,  1  Edw.  193.    Chiucut— 
£€4ie,1313,  1314;  136. 
Orandd  r.  Bndlejr,  7  Wend.  3U.   W  ^ 

Exchange,  918 ;  60.  ' 

Crane  y.  Dygert,  4  Wend.  676.   Jory,  98, 99; 
'  4tK).     Pleading,  69;  457.     Sheiiff,S|0,3O; 
643.. 

▼.  Ford,  1  Hopk.  114.     Crahciet— 


fr^etiee^  1998-;  169. 
Coming  y.  Colt,  6  y^end.  963.    Sale  of  Chat- 
tels, 63;  637. 
^^—  y.  Pray,  9  Wend.  696.    Pnctiee,'86 ; 

483.  •  •*. 

I  »  y.  While,  9  Paige,  667.  Crakcbst— 

JkbUfT  and  Crediiar,  697  f  94.    681-^^9; 
.   97,98. 

Corporation  Presbyterian  Chaich  y.  Mayor  of 
.  New  York,  6  CoW.  538.    Corporatioos,  39; 

996.  . 

Cowen  y.  Bnsh,  3  CoW.  343.     CouTU  of  Jais^ 

tices,  187;  967. 
Corwin,  exporter  5  Cow.  99 K    iCoartlof  Jss- 

tiess,  915;  968. 
— —  y.  Dayiaon,  9  Cow.  99.    Pleading,  98, 

99;  455. 
Coster,  er  paHef  7  Cow,  593.    Mandamttai  91, 

99;  419. 
— P— ^  y.  Dilworth,  8  Cow;  999.   Interest,  71; 

391. 
y.  Locillaid,  14  Wend.  965.    Trqsl,  11 

—13;  584. 

y.  Phosnixt  7  Cow..  694.   Aaiendjiis&t, 


33_35;  19* 
Coach  y.  Ash,  6  Cow*. 965.     Insolyent;  83; 

375.  •         • 

Content  y.  Schuyler,  1  Paige,  316.    CEAtmrn" 
.   MY-^Offi^  701, 709 ;  104;  • 
— y.  The  People,  tl  Wend.  Ul.   New 

Yo^  City,  68 ;  430. 
Coyell  y.  Tradesman's  Bank,  1  Paige,  131. 

Assignment,  19.— 89;  94,      CimiCEBT-^if- 

rudidian,  1910, 1911;  130. 
Coyeohoyen  y.  Shuler,  9  Paige,  193.      Cbak- 

CBRY — Qm&,994;  84.    CHANCxaT.— £egvKy, 
S    1319,  1380 ;  135.      (^Hxncxar— TTitf,  8798 

—9797;  910. 
Coyill  y.  Wrigh^  13  Wend.  403.    Set-off;  16; 

640. 
Cowden-y.  Pease,  10  Wend.  383.     Repleyin; 
•    69;  631. 
y.  Stanton,  19  Wend.  190.    R^leyin, 

69,63;  531. 
Cox  y.  Jagger,  9  Cow.  638.     Awaid,  91;  38. 

97;  38.     59;  40. 
Cosine  y.  Graham,  9  Paige,  177.      CeAiiomr 

—Agreement,  17;  70.  CHAiiCBaT — Pleadmgt^ 

1789,  1^90;  160.     1896;  169.    1880;  164. 
^    '^t  y.  Plumb,  1 1  Wend.  143.  Laiidloid  and 
-at,  109—104 ;  407. 


JleoAVir,  9454—9467;  191. 

y.  French,  1  Wend.  311.     Partaanliip, 
16;  445. 

Y.MaynalBd,  19  Wend.  408.  AgfeeawDt, 


94,95;  16. 

Ciary  y.  Spragust  19  Wend.  41.   'Eviteee^ 

94||  316.'  > 

— ^  y ^  aL  19  Wend.  41.  Fnods, 

193;  349.  -     - 

Creery  y;  Holly,  14  Wend.  96.    Evideaee^MT, 
.  148;  310.     Ships  and  SeaflMn,  50;  55^. 
Crippin  y.  IngeraoU,  1  a  Wend.  603.    Cetto, 

169;  949.. 
Crittenden  y.  Wilson,  5  Cow.  165.    Ae^  on 

the  Case.  45;  6.  .  Statutes,  10;  561. 
Crofooty.AHen,9Wend.491.  Awards  83;  38. 
Ordinelines  ad^.'Beldens,  1  Wend.  107.    Bui, 

145  49. 
Cromwell  y.«  Loyett,  1  HaU,  66.     Asrattpnii 

84 »  30.     Payment,  40—49 ;  451.    BUls  of 
-  Exchange,  136;  66. 

y.  Van  Rensselaer,  3  Cow.  346.  Pne- 


tios,  300, 301;  490. 
Cnmly  y.  Blown,  19  Wend.  971.    FMtngi 

75  •  457. 
Crooker  y.Bragg,  10  Wend.  960.  Riteis,  6^ 

8;  633. 
Crosby,  car  parte^  8  Cow.^  119.    "Pnetiee,  81, 

89*  489. 
Croas  y.  Cross,.6  Paige,  189.  ^Eyidenee,  9SI; 

315.    .CnA«CKtLY-^HutbattduHdWifef9Si&^ 

'999*  115.  -      ' 

'y.  Huntley,  13  Wend.  385.'    Pateat 


Rights,  1;  449. 
Cranftmor  y.  Huff,  1  Wend.  94.     Cosia,  114; 

938.    933;  949. 
Qnddebaek  y.  Fan'ely,  9  Wsnd.  694.  Pnctk^ 

907  *  487. 

V.  Kent^6  Psigcs  99.    CBAVcnr 


— Ou^rA'sf),  768— 77r;  107. 
Codney  y.  Early,  4  Wend.  909.    Deed,  8S; 

979..  Patents,  17;  449. 
Cttlyer  y.  Ayery,  7  Wend.  381.    Ftaoda,  90^ 

94;  847.    PraGtioe,740;  608. 
—  y.  Barney,  14  Wend.  161.    Coartf  of. 

Justices,  41;  951.    PleadKt^t  146, 147;  466. 

Set-off,  16;  540. 

y.  Brown,  4  Cow«  650.    Ameadoiaat, 


9;  18.  . 

Cumming  y,  Deyisees,  &c.  of  Eden,  1  Cow.  70. 

Mk9 PwiaSf  1-^;  669.  . 
y.  Ede*,  1  Cow.  70.  ..Pleadiag,  76i 

467. 


NAMES  OF  CA8£S. 


ill 


Campstoii  ▼*  M*Nair,  1  Wdod.  457.    Partner- 
ftbip,  3;   444.    Principal  and  Suvety,   11; 
-    6i6. 

Canningham  t.  Brown,  5  Cow.  S89.  Bail,  93; 
49* 

'        T.  Bncklin,  8  Cow.  178w    Action 
on  the  Caae,  20— 33 ;' 5.    ^. 

T.  Erwin,  1  Hopk.  48.    Craitcb- 


BY— rMtloroflrfiVfrdlafter,  3737—3730;  306. 
t.    Freeborn,    11    Wend.    840» 


Frauds,  ld4r-113;  .348.    InK^lvent,  93^^7; 
375. 

■     I  T.  » 3  Paige,  5;57i.  Cbav- 

cBET^^ZIe&tor,  538«-635 ;  95. 

■  V.  ,  1  £dw.  88»    Gkan- 


CUT—Pi^arim^*  1915^1917 ;  166. 
^  r. ,  1  Edw.  356.  Cuas- 


Dale  Y.  Rooserelt,  9  Cow.  307.  Pleading,  390 

—395 ;  468.    Fraud,  7,  8 ;  343. 
-P...T,  ,  1  Wend.  85.  Practice,  701;  507. 

_  T.  ,  1  Paige,  35.       Chajiccrt^- 

JSaMfenee,  631,633;  100. 
Daliymple  ▼.  Lamb,  3  Wend.  434.  Infant,  37*; 

310;        . 
Dan  ▼.  Brown,  4  Cow;483.  Tenants  in  Common, 

.  1— 3 ;  568.    Will,  1—6 ;  593.  53, 53 ;  595. 
Darenbagfa  ▼.  M'Kinnie,  5  Cow.  37.  Practice, 

^9;  505    . 
Davenport  ▼.  Ayerill,  3  Wend.  646^    Practice, 

891;  494. 

T.  Wbeeler,  7  Cow.  331.    Courts 


CKBT— /debtor,  549—554 ;  96. 

T.  Littlefield,  1  Edw.  104.  Cbait- 


CKBT— PorfffierdfctB,  1645—1647;  153. 

▼•  Pell,  5  Paige,  607*     Cbancb- 


BT— Axnihffi^,  181;  78.    Cbancebt- Pile«I- 
Mgi,  1780-1733;  157. 

y.  Soules,  7  Wend.  106.    Princi- 


pal and  Agent,.67;  514. 
CurtisT.  Patterson,  8  C»w.  65.  Sheriff,  6—9 ; 

543. 
T.  Kimball,  13  Wend^  875.  -  Sheriff, 

101^  547. 

-*Bdb.  Seymour,  i  Wend.  105.     Bail,  3 ; 


41. 


T.  Smallman,  14  Wend.  331.     Agree- 
ment, 43;  13. 

T.  Staribgi  4  Wend.  198;      Practice, 


557;  501. 
Coshnej  t.  Henry,  4  Paige,  345.     Cbancbbt 

— TVui^  ^  3658,  3659  ;  308.     Cbamckst— 

WiU,  3886,  3887 ;  813. 
Cutler  ▼.  Carpenter,  L  Cow.  81.    Error^  79; 

898. 
■  %.  Colver,  3  Cow«  30.     Execution,  86 ; 

385; 


rr.  Gidney,  1  Cow.  571.     Amendment, 
70,  71;  31. 

Cuyler  r.  Bogert,  3  Paige,  186.    Cbabcbbt — 
.    P/emftogi,  1791 ;  160.    1893— 1896;  165.     * 
. vv  Nellisy  4  Wend.  398.    Bills  of  Ex- 
change, 158,  159 ;  .57. 

T.  Stevena,  4  Wend.  566.   Bills  of  Ex- 


ehange,  168,  169;  57. 

T. ,  5  Wend^  93.    Costs,  1 18 ; 


838. 


T.  Trustees  of  Rochester,  13  Wemf.  165. 
.    Pleading,  345 ;  466.    Towns,  43 ;  574. 

Dacy  ▼.  The  Chemical  Bank,  8  Hall,  550. 

Husband  and  Wife,  44,  45 ;  364. 
Dagg^Btt  T.  Daggett,  5  Paige,  509.     Cbanci* 

WLY'-'Huiband  and  Wife^  960  \  117. 
Ddcin  ▼.  Hodaon,  6  Cow,  831.  Pleading,  318. 

367,  368  i  470. 
d  al.  ▼.  Williams,  11  Wend.  67.   Coto- 

jmnt,  17, 18 1  363. 
Dale  ▼.  M'ETdrs,  3  Cow.  118     Mortgage,  59  ; 
.    486.    109,  110 1  488^    CBAircBBT-.J^rae(i«e, 

3334,8335;  181. 

T.  Rooeevelt,  8  Cow.  333.  Bxeeutors  and 

Adaiaiatnttoifv  57-^60;  335. 


of  Justices,  46;  351.    -Sale  of  Chattels,  6» 
7;  534. 
Davis  T.  Darrow,  13  Wend.  65. 
380. 

▼.  Deklyn,  t  Hopk.  135. 


Dower,  13; 


CflAJfCBBT— • 
CBANOBSr-^ 

Cbancxby— 
P/^flM^tnjn,' 1873— 1877 ;  164. 

r.  Packard,  6  Wend.  337.    Court  of  Er- 


Injuneiion^  1063,  1064 ;  133. 
Jurudidwnf  1193 ;  139. 
▼.  Mapes,  9  Paige,  105. 


rors,  33,  34;  847.     Error,  66—68 ;  397. 
T. ,  10  Wend.  50.      Error,  48 ; 


396. 


et  id.  y.  West,  5  Wend.  63.    Limitation 
of  Actions,  48;  410.  . 

and  Sowie,  exparte^  5  Cow.  33;    Courts 


of  Jttsttoe8,309;  358. 

Dawes  r.  North  River  Ins.  Co.  7  Cow.  463. 
Insurance  Companiefi,  8 — 10;  387. 

Day  T.  Alversott,  9  Wend.  323.  Ejectment,  33 ; 
396. 

Dayton  t.  Rockwell,  11  Wend.  140.    Slander, 
38;  555. 

Dean,  ex  partem  3  Cow.  605.     Statntea,  4; 
561. 

▼.  Gridley,  10  Wend.  354.  CourU  of  Jus- 
tices, 300;  360.    Error,  73 ;  397. 

— ^  T. ,  11  Wend.  167.  Costs,  38,  39; 

834. 

T.  Hewitt,  5  Wend.  357.     Bills  of  Ex- 
change, 179, 180;  58. 

Dearborn  y.  Cross,  7  Cow.  48.  Release,  7*— 9 ; 
537. 

T.  Kent,  14  Wend.  183.    Courto  of 


Justices,  31;  350.    Pleading,  348,  349;  466. 
De  Carters  y.  La  Farge,  1  Paige,  574.    Cban- 

CBBT—Proe/Jee,  8359, 3360 ;  183. 
— —  ▼.  — — ,  3  Paige,  411.   Cbanck- 


BT— 0Mt9,  885;  88. 
De  Caters  t.  Le  Ray  de  Chamount,  3  Paige, 
490.     CbahceBt— D«5lor,  534--^36 ;  94. 
■  T ,  3  Paige, 


178.       Cbancebt— Proc/tc<,     3348;     186. 
Cbancbbt— TVfwte,  3653,  3654;  803. 
Decker,  ex  parte,  (5  Cow.  59.     Courts  of  Xus- 
tioes^  381;  858. 

T.  Miller,  3  Paige,  149.  Executors  snd 


Administrators,  34 ;  333.     143—146;  338. 
De  Forest  ▼.  Bates,  1  Edw.  394.  Chanckbt— 

IMor^  555, 556 ;  96.    Cbancebt— /umiijs- 

tioth  1393 ;  134. 
■■  T.  Fiaiy,  6  Cow.  161.  Pleading,  859 

—861 1  467.    877;  468. 

T.  Fulton  Fire  Ins.  Co.  I  Hall,  84. 


,     Insurance,  168-^173;   385.     Principal  and 
I     Ag^nt,  90;  515.    Usage,  1;  587. 


•II 


ifiMn  or  CASKS. 


De  FolMt  7.  lewfllt,  i  Balli  llti    Pleiditi|r, 
78,  79 ;  467. 

■  ■■    ?»  ■■■■■■    and  PanoMt  0  Halli  IdO. 
Assumpsit  193 1  ^* 

Dekay,  ftiatler  of,  4  Paige^  403«    Ciuiiolaf  *• 

7Vv«fot  9660 ;  909. 
Delacroix  ▼.  BuUdey,  IB  Wend.  71.     Rdeaae, 

17,  181  597. 
belafield  Ti  Ooldea^  !  Paige^  139.    CttAimiftV 
«    ^/nAileii  9678  r  198.    CliAircMRt-^^rVtMte, 

9706;  906.    Eieeaton  and  AdmiDiatretoni 

119;  837. 
belameter  ▼.  Ailleri  1  Cow.  76»  Sunday,  1, 9 1 

664» 
Deianeey  t.  Sejnnour,  6  C^w.  714.     Praoiieei 

684;  606. 
Delaao  t.  Blake,  11  Wend.  85.     lafaot,  7,  8; 

369. 
DekTaoT.  BoaidiiiaQelaiL5'WeBd.  139.  Maii- 

danak,  36';  490. 

■  T.  Stanza,  9  Hall,  190.    InioWant, 
63— «6;  378. 

De  la  Vergne  t.  Erettaon,  1  Paige,-18U  Cran- 

ccRT— CWf,  979,  973;  B3.      Chancirt— > 

/Xsi/or,  566—668;  96.   CHASCKav— jProdlee, 

9339;  186. 
DeloDguemare  r.  Tradeemao^B  Ins.  Co.  9  Hall, 

589.    Inattrance,  t84,  185;  386. 
Demareat  ▼.  Haring,  6  Cow.  76.     Slaoder,  11 

—16;  554.    58-49;  556. 
-^— -  T.  WUlaid,  4  Cow.  906.     Leaae,  30 

— d5;  409. 
Demiog  t.  Smith,  9  Wend.  303.     Arreat  of 

8hipa  and  Veeaela,  4—6 ;  93. 
Demott  T.  Field,  7  Cow.  58.     Pleading,  963 ; 

467. 

■  T.  Hagerman*  8  Cow.  990.    lleplenn, 

9 ;  529.    Tenant  in  Common,  8 ;  569. 
— -  T.  Laraway,  14  Wendk  995.  Bailment, 

96;  45. 
Demyer  ▼.  Sonaer,  6  Wend.  436.    Aaanmpait, 

34 ;  97.    New  Trial,  18 ;  439. 
Denning  t.  Corwin,  11  Wend.  647.    Partition, 

36;  444. 
Y. ,  4  Wend.  908.     Waate,  4; 

691. 

■  ▼.  Roome,  6  Wend.  651.      Ertdenee, 
57,  58 ;  304.    New  York  City,  36 ;  438. 

T.  Solitii,  9  Wend.  303.  Piactiee,  555; 


Depny  t.  fiwArt,  8  Weid.  136.  rnaolv«iil,45-A 

47;  373» 
De  Revafinoli  t.  Cojaetti,  4  Paige,  964.  Cujh 

emKf^Na  Htnmi^  1663^^1665 ;  149. 
De  Roee  t.  De  Roee,  1  Hopk.  100.     CBAaei* 

ar^Cbift,  961^  83. 
Deadoity  c/  aU^tmpoHt^  1  Wend.  96..  Cafpoifti 

tiona,  69 ;  997. 
Deaplaeea  v.  Goira,  6  Paige,  959.    CiUifciiY 

^Prmtit^  9977 ;  183. 
•  —  -•—■■  IP.  •«-'«->  i  Edw.  360.     CBAflotiT-* 

PUttdingBy  1991-ii-1995 1  166.    CftilfcnT-i 

/V«B/£ccj9l40;  176. 
DeYancene  t.  Def  aneei^  1  Edw.  979.  Cbax* 

cmkY'^Praa^  1099;  169. 
Deveaar.  Fewler,  9  Paige,  400.  CBAMcftT— 

PortnerMpy  1619—1614;  161. 
Devenbagli  r.  DeTenbagli,5  Paige,6&4.  Cnui- 

OBRT— iftMftofitf  a$a  Wift,  961— 964 ;  1 17. 
DeToe  ▼.  fthaea  and  Owego  Railroad  Co.  5 

Paige,  591*      CBAKesaT— JBe«#Nr,  MWf 

193. 
Dewall  T.  CovenhoTen;  5  Paige,  681.    €aa- 

cmn^Svuhand  and  Wift^  897—899;  110. 
Dewey  t.  Bordwell,  9  Wend.  65.     CooHs  of 

Jvetioea,  316;   969.      fiMo|^,  15;  Ml. 

TVeepaaa,  46 ;  676. 
-«-^— ^  T.  Oaborae,  4  Cow.  399;  Tleipaif,Sl 

—94;  575. 
Dewint,  inft^l  Cow.  695.     New  Ywk  City, 

9;  436.  . 
' ^9Cow.498»    New  Yoik  City, 

3;  436. 

¥.  WUlie,  9  Wend.  395.   Dungeiv 


601. 

Denniaon,  et  parU^  6  Cow.  416.  Coarts  of  JFna- 
tieea,  917;  958. 

■  ■  T.  ColUna,  1  Cow.  \\\.     Coarts  of 

Juatieea,  1;  94d.      105,  106;  954.      145; 
956. 

▼.  Seymonr,  9  Wend.  I.    .  Prinoipal 


and  Agent,  95;  511. 

▼;  Yiaeher,  5  Paige,  6l.    Csahckrt 


-^.Owte,  440,  441;  90. 
Denalow  t.  Fowler,  9  Cow.  599.     Praetiee, 

639;  503.. 
Denton  ▼.  Orarea,  4  Hopk.  306. '  CftAiroanr— 

JPraeflee,  9150,  9151;  177. 
Depau  ▼.  Ocean  Ins.  Co.*  5  Cow.  63.      Inao^ 

ianee«  75;  880.     114-^116;  389. 
Depeyeter  t.  Ctarkaoa,  9  Wend.  77^      Exeen- 

tori  and  Adminiatrators,  97,  98 ;  333.  Tyaat, 

^5,  36 ;  686. 

— ^  ▼.  Coldon,  1  Edw.  63,   CpAircKKT— 
•¥1^9980;  183, 


9if  969. 
De  Witt  T.  Morris,  13  Wend.  496.    Repterim 

75,  76 ;  539. 
Dexter  ▼.  Hoover,  9  Cow.  696.   Cwtionri  to  i 

Instiee,  43 ;  67. 
Der  T.  Dox,  9  Wend.  199.  Damages,  90;  M9. 

Pleading,  305 ;  469.    Yenddr,  96 ;  690. 
De  Zeng  ▼.  BaUy,  9  Wend.  336.  Pl)9ading,S06; 

469.    Release,  16 ;  697. 
Diss  Y.  Merle,  9  Paise,  494.   Contempt,  5,  i  ; 

99%.  . 

— ^  T.  ^  4  Paige,  969.    Cvufcnr— 

PleadingM,  1704 ;  156.     1769—1771;  199. 
Dibble  t.  Hogera,  13  Wend.  536.     Deed,  71; 

975.    Ejecunent,  13, 14 ;  983.    90S;  39S. 
Dickey  t.  Craig,  5  Paige,  983,     CBAiionir-> 

JhjuneHon^  1068;  1^. 

T.  Grant,  4  Cow.  310.     Aetioa  <A  tka 


Caae,  86;  9. 

— ^  T.  Ameifean  Ins.  Co.  3  Wend.  €58.  I&- 


snraiiee,  99 ;  381. 

T.  New  York  Ina.  Co.  4  Cow.  9».  !»• 


anrance,  76—83 :  380. 
Diekerson  r.  GUliland,  1  Cow.  481.     Eneo- 
tion,  63—76  ;  397.     Praotiee,.98;  481 

▼.  Jaekson,  6  Cow.  147.  fSMtneDt, 


135,  136 ;  989. 

T.  Tillingbaat,  4  Paige,  915.  Cio- 


CiBT— FfiNibr  and  Punhattr,  9793,  9794; 

DUlenbaek  t.  Jerome^  7  Cow.  994.  TrofW.l^ 

—17;  681. 
Dimmiek  v.  Loekwood«  10  Wend.  lO.  Cora- 

nant,  46i— 48 ;  965. 
Dishrow  ▼.  HensKaW,  8  Cow.  349.    Caiw^ 

ar-v4f«r«^sMfi«,  36 ;  71 .  GiMMiiia,  6, 6;  K'* 


i^AMES  OF  CASSf. 


tt$ 


J)lyeT  T.  M'Laugfaiiiiy  S  Wead.  596*     Fxnvkdn^ 

78;  346. 
Dodge,  ex  parity  7  Cow.  147.  Statutes,  13, 14; 

661. 
Dodge  T.  Waterbury,  6  Cow.  136.      Practice, 

-631-^3;  600. 
Doe  T.  Butler,  3  Wend.  149.     EJectmeot,  137, 

138;  989^  •  192;  999. 
—  y.  Green,  3  -Paige,  347.  CHjiFCBRT-^tSwfo, 

369— 384; '88.    CiOitosiiT— >8^/»ct7or,  S497, 

S498;  194. 
— ^  ▼.  Howland,  8  Cow.  S77.  Devise,  19, 13; 

977.    Haaband  and  Wife,  99—95 ;  S63« 
: —  T.  Roe,  1  Cow.  916.  New  Trial,  60;  434. 
^^  T ^  6  Qow«  65.     Piaotioe,  685,  686 ; 

606. 

--^T ,l.Wend.54U   Dense,  9, 10;  977. 

V.  -"-^  1  Hopk.  976.      OHANOKRr<i— Pme- 

^*«e,  1996;  169.     ' 
— r  ▼.  Tbompaon,  6  Cow.  371.  Disseisin,  1—- 

6;  978.. 
Donaldson  t.  Jacksoli,  9  Wend*  460.  *  Costs, 

155,  1S6;  939. 
Donnelly  t.  Rockfellow,  4  Cow.  963.     Debt, 

9,10;  970.  N 

DonQven  ▼#  Finn,  1  Hopk.  59.    CHAHossfr— 

/uri«2iW<ofi,  1177— 1180;  198.    ^ 
Doty  T.  RiisseH^.6  Wend.  99.    Ezeeulion,  36 ; 

326.    Practice,  ^45;, 504. 
Doobleday  ▼.  Snperrisors  of  Broome,  9  Cow. 

63^.     Court  of  General  Sessions,  9-^ ;  947. 
DooglflBS  T.  Sbesman,  9  Paige,  368.    CiiAiioa* 

KT— /'rae<»ce,.9079;  173.   9389-*4»94;  188. 

Devise,  11;  977. 

T»  Toasey,  9  Wend.  334.   Evidence, 


958;  316.. 
— I :v. 


n.  < 


^  9  Wend.  36^.    Jnry,  46, 


47 ;  401.    New  Trial,  51;  434.    Slander,  81; 
667. 

V.  WilkesbQ,.6  Wend.  637.  Bills  of 


Sxefaaage,  185;  68.    916;  60. 
Dottgrey  V.  Popping-,  4  Paige,  4.  Chamobbt-* 

/pi/c#nelt<Rfi,  1084;  .19^. 
..__  V.  V  4  Paige,  94.     CHaHOBST 

-^tVaud^JSffJ ;  103. 
Donw  V.  Bart,  1  Wend.  89.     Execution,  31; 

395. 
~—  T.  Rice,  11  Wend.  178.     Practice,  56 ; 

489. 

■  ▼.  Sheldon,  9  Paige,  2(93.    CHAMCMtT— > 

Jurkdidion^  1936^1938 ;  131. 
DoYBT  Street,  in  rt^  I  Cow.  7i.  New  York  City, 

1;  436; 
Dow,  exporter  1  Cow.  905.  Poor,  13, 14 ;  476. 
Y.  Filktns,  1  CoW.  589.  Casts,  186;  941. 
T.  Hope  Ins.  Co.  1  Hall,  166.  Insurance, 

97— -46;  378. 

V.  Nbrtham,  1  Hall,  398.    Praotiee,  744 ; 

509. 

>.  Wbetten,  8  Wend.  160.  Insurance,  48 
I;  379. 
Dowoef  V.  Bggleston,'15  Wendl.  51.     Set-off, 

49—51;  549.: 
Downing  ▼.  Blancbard,.  19  Wend.  389.  Indict* 

ment,  43,  44 ;  367. 
Down  V.  M*Mich«e],  9  Paige,  345.  CuAXcmr 

*-*^Pleadingi^  1939;  167.   Chjscbby— iVoe- 

fiiw,  9966,  9967;  189. 
Pox  T.  Backenstose's  Adniiiiistntcn,19  Wend. 

549.    Scire  Facias,  14, 15 ;  539. 


Dox  v.  Dey,  3  Wend.  356.    Amendment,  49 ; 

19.   Condition,  1,  9;  290.   Interest,  33;  389. 

Pleading,  979 ;  467.  Sale  of  Chattels,  62 ;  337. 
Doyle's  Administrstors  v.  St.  James'  Church,  7 

Wend.  178.  Interest,  1;  387.  Practice,  662; 

601.    - 
; ■  ▼.  ■  ,7 

Wend.  179.     Evidence,  999;  314. 
Drew,  ev^<Mie,$  Cow.  610.  Pleading,  408  ;675k 
Driggs  V.  Rockwell,  11  Wend.  604.    Practice, 

694;  $06.    ISuftt-off,  43;  641. 
Drommond  v.  Burrell,  13  Wend.  307.  Frauds, 
•  169;  361. 
Dubois  V.  Delaware  and  Hudson  Canal  Co.  4 

Wsnd.  985. :  Assumpsit,  74—76;  30.    Prin^ 

cit>al  and  Agent,  17 ;  510.    66 ;  514. 
—  Y.  -      1        '  '■  ,  19 

Wend.  334;    Assumpsit,  77,  78;  30.    Prac- 

Uce,  669 ;  501. 

V.  Doubieday,  9  Wend.  317.    Assump- 


sit, 39;  97. 

V.  Dubois,  6  Cow.  .494*     Surrogate,  9 


—10;  565,* 

i      ■'     V. 


304., 


-,  9  Wend.  416.  Evidence,  36; 


V.  Thome,  iB  Wend.  618.     Cbmmon 

Schools,  11;  919. 
Duffy  V.  Buchanan,  1  Paige,  463.     CsAKcnir 

—iVt<ie^^afMl4;ten<,  9499—9431;  190; 
Duffee  V.  Mason,  8  Cow.  96.     Vendor,  9—11; 

689. 
Dale  et  at.  Executors  of  Fulton  v.  Roosevelt,  1 

Paige,  36.      Chavcbiit— /itjifndtofi,  1094, 

1095;  193. 
Duley  v^  AtWQod,  7  Cow.  483.    Amendment, 

99>30;  19. 
Dutnond  v.  Shurts,  9  Paige,  189.    Agreement, 

91;^  16.     Cbaucbbt— JSTtgikfcwya,  789 ;  109. 

,CHANCBRY^J:ttriMfcc<t(m,1930;  130. 
Duncan  v,  Dodd,  9  Paige,  99.     OHAifoaav— 

Iffotd^  1013; '119.       Chamcbbt--- tAfiwIer'f 

Q^,  1408^;  140. 

V.  Spear,  11  Wend.  54.  Trover,  44 ;  589. 

-^  V.  Sun  Ina.  Co.  9  Wend.  695;   Practice, 


619;  603. 
V.  — 


^6  Wend.  488.    In- 


sufanee,  149-^146;  884. 
Donham*v.  Jackson,  6  Wend.  99.'  Chancbrt 

—Proflliee,  9941;  181.  Redemntion  of  Lands, 

8*;  597.     Tender,  15, 16 ;  671. 
..__  T.  ,  1  Paige,  699.     Chahcbbt 

^Nt  Bxeai,  1544, 1545;  148. 

v.Macomber,  5Wend.ll3.  Bailment, 


69;  43. 
■■  V. 


,  4  Pa^,  441.  CBANOBsr 
^Matier'i  Qfiee^  1490;  140.  '  Chavobrv— > 
iJbr/goge,  1468;  143.  CvuscnY-^ariHioiH 
1596,1696;  161. 

▼.  Mnrdock,  9  Wend.  663.   Action  on 


the  Case,  95 ;  5. 

V.  Obbonme,  1  Paig*,  634.    Cbamcb- 


wr-^Huaband  and  Wife,  840—845 ;  111. 

V.  Tnistees  of  Rochester,  5  Cow.  469. 


Corpontions,  34— 38;  996. 

V.  Winans,  9  Paige,  94.      Cbahcbbt 


—Proert^e,  9961—9963;  189. 

T.  Wyckoff,  3  Wend.  980.    Replevin, 


91   99  *  <630. 
Dnnitn  v.  Yandenbergh,  1  Paige,  699.   Chaw* 
OBRT—MMtlbr,  9533-9537;  196. 


«r6 


NAMES  OF  CAS«S. 


Dmildp  ▼•  Patterson,  6  Cow.  943.     Ooorts  of 

Justices,  91%  813 ;  366.    Error,  4,  6 ;  994. 

86;  898. 
Dunn  T.  Dunn,  4  Psfg^,  496.     CRAKcxmr— 

Huaband  ai»d  W%ft^  941;  116.    Cbaitomt— 

Praetiee^  1969;  168.'   1990;  169. 
Dumndo  r,  M ooney,  1  Cow.  988.    Cerliofnii  lo 

a  Justice,  44 ;  67. 
Dure]]  T.  Haley,  1  Paige,  493.    CHMion!v— 

DehtoTy  604—606;  93.   - 
Durfee  t.  Heemstreet,  1  Wend.  306«   Pleadinflr, 

18;  454. 
Dnrkee  t.  Marsliall,  7  Wend.  319.    Error,  99 ; 

998. 
Dttsenberry  t.  O'Shields,  9  Hall,  379.    C«re- 
•     nant,99;  963. 
Dttstan  T.  Dustan,  1  Paife,  609.  Ezeeators  and 

•  Administratora,  137-— 139;  338. 

Dutch  Church  of  Albany  t.  Bradfotd,  8  Cow. 

•  467.    Asreement^  55,  66 ;  14.    ^  • 

Dutch  Reformed  CEurch  ▼•  Yeeder^  4  Wend. 

494.    Deed,  3.  16;  971. 
Dutton  T.  Holden,  4  Wend.  643.     Pleading, 

100;  468.    108;  469. 

T.  Kelsey  el  aL  9  Wend.  615..  Con- 
stable, 93 ;  999«- 

Dnval  ▼.  CoTenhoTen,  4  Wend.  661.  Assump- 
sit, 96 ;  96.    Endtace,  991;  314. 

Dyckman  rl  Kemochan,'9Paige,  96.  Crabt- 
CBBT — If^undion^  1045;  191.  CsAifcaaTt— 
PkadingB,  1740 ;.  168.    PracHet^  9007;  1-70. 

Dyer,  Matter  of,  5  Paige,  634.  Obakcebt — 
Ouor^im,  741-^744;  106; 

Dyett  T.  Pendleton,  4  Cow.  395»  Practice, 
607;  903. 

▼.  ,  8  Cow,  797.      I^dierd 

and  Tentot,  74^78 ;  406. 

Dygert  t.  Bradley,  8  Wend*  469.    New  Trial, 

93;  439. 
— «—  T.  Crane,  1  Wand.  634.     Assompstt, 

18 ;  96.    Plesding,  179 ;  469. 

▼.Matthews,  11  Wend. 35;    Deed, 95; 


97. 


K 


Eager  ▼.  Price,  9  Psige,  334.    CBAHCSftT— 

DAtor^  471;  91.    579,  680.  588;  97.    Cbaii- 

CEMt^^kadingB,  1744, 1745 ;  168.    Cbak- 

CBRT—Pnidtee,  1964— .1966$   168.      9965; 

189. 

T.  Wiswall,  9  Paige,  369.    CHAROftwr— 
9196,  9197;    176,  r    ^165;    177. 

9306;  184. 
Earie  Fire  Company  t.  Lent,   1  Edw.  301. 

CBancbkt— /f^ftfrrf,  989u^91|  118. 
Eames  T.&Tage,  3  Paige,  656.    Cbakcbbt.— 

J^lfpeai,S8r  S9.  104;  74. 
Earing  ▼.  Lanaingh,  7  Wend.  18fi«    Highways, 

6,  7;  367.  • 

Easlabrooks,  ex  parte^  9  Cowv  97.    Courts  4>f 

Justices,  908;  958. 
Eaatman  ▼..Tut^,  1  Cow.  948.     Conrts  of 

JusUoes,  119;  954r    Estoppel,  1;  301. 
Easton  ▼.  Calendar,  11  Wend.  91.    Trespass, 

60—65;  677. 
▼.  Tallmadge,  9  Cow.  409.    Court  of 

Errors,  90,  91;  94«. 
Eaton  y.  Wyokoff,  4  Wend.  803,    Execotioo, 

36;  396.      . 


Eddy  T.  O'Hara,  14  Wend.  991.     Court  of 

Common  Pleas,  10;  946.    Error,  103;  999. 

Practice,  357;  493. . 
Edraeston  T.  Lyde,  1  Paige,  637.    CnAircnT 

— Defttor,  468—470;  91.    515—618;  93. 
— —  T.  Thomson,  15  Wend.  554.   Limtta- 

lion  of  Actions,  73—75;  417. 
Edson  ▼.  Weston,  7  Cow.  978.    Evidenee,  418 

•383. 
Effier  ▼.  Shaw,  9  Wend.  667.    Awaid,  3;  36 

Evidence.  191;  308. 
Egberts  y.  Wood,  3  Parge,  '517.    Cbarccbt— 

JMfor,  530, 53tr  94.    693 ;  98.    CHAMtociT 

— PBrffie#a&^,  1619, 1616.  1694-^1630;  1^. 

Cbancbrt— •^^<e("&'«>«*«  ie&6;  156. 
Ehle  ▼.  Purdy,  6  Wend.  699.   Bond,  la.  19;  61. 
Elder  V.  Morrison,  10  Wend.  198l    TrespMs, 

57,68;  677. 
Eldridge  t^  Howell,  4  Paige,  467.  'Gbabciet 

-rv^gpes/,  69.  85,  86;  73.     191, 193;  75. 
Ellice  ▼.  Boyer,  8  Wend.  503^    CourUbf  Jsi- 

•tices;  993-^4)99;  961. 

T.  Winn,  19  Wend.  349«    Alien,  6;  17. 

Eltioit  T.  Bell,  I  Paige;'  iiOS.      Cbahcbet- 

Proef^,  9334-2-9337;  186. 

r.  Btown,  9.  Wend.  497.    Aasanlt  and 


Battery,  1;  93. 
■     ■  ■    >.  Cronk.*s  Administralors.  ISWeod. 

35,    Practice,  719;  907.     SherifT,  40,  41; 

643.   Execntorsand  Ad«iiitti8tnLtors,7&;356. 

StcA^tes,60;  963. 

,  ExeciHor,  v.  Pell^  1  Paige,  963.  Chaii- 

CBBY— Plradfngf,  1931;  167.    Cbajwiit-— 

Marigage,  1437,  .1438  i  149. 
Ellis  T.  Tousley,  i  P^ge,  980.    Cbancbst— 

Judgment;  1160—1169;  196. 
Ellsworth  T.  Thompson,  13  Wend.  698.    Pne- 

tioe,  919^914;  587f 
Ellwood  T.  Monlii,  5  Wend^  935.    Asiumpttt 
'  96;  96.    Fraiida,143;  390. 
Elmendorf  t.  Ddano^y,  1  Hopkl  599.    Cbak- 

CBBT— JP&o^figs,  1734;  198^ 

■  ▼.  Harris,  9  Wand.'  916     Awaid, 

'  T.  Lanning,  &  Cnw.  46B.    Bond,  8, 

9;  61. 
Ehing  V.  Brinkerhoff,  9  Hall,  499.     Bills  of 

Etcluinge,  197;  95.' 
Elwell  ▼.  M'Qiieen^  10  Wend.  519.    Courts  of 

Justices,  96, 97 ;  958. 
Ely  T.  Ballentiae;  7  Wend.  470.     EJedmeot, 

149*  989. 
'£mery  el  oL  t.  Hitchcock  d  oiL  19  Wand.  156. 

Award,  34;  38.    Coteaant,  19;  963. 
ifiinu&ett  T.  Bradstreet,  9. Cow.  449.  .  Anest,  I, 

9*  99. 
Ersin  t.  Martin,  9  Wend.  950.     Costs,  341, 

949;  949, 
T.  Olmstead,  7  Cow.  999.     IVeqisst, 

99mi^1;  576. 

v.  Ssunders,  1  Cow*  949.     AgrsHneat, 


47;  13.   ETidenoe,  104, 109.  109;  308. 
Estes  T.  Kelsey,  8  Wend.  955.     Ht^wfjt, 

5d-^0;  360.  84;  361.  iTumpikee,  13--15; 

587. 
Etheridge  T.  Ci«mwell,  8  W^d.  699.   Cium- 

per^,4,  5;  67. 

V.  Osfaom,,  19  Wend.  399.   EBton>«l« 

94 ;  468.    IHendiHg,  101$  |09.  'Beat,  14, 15; 

698. 


i^JMES  OF  OASES. 
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Emm  T.  Begleyft,  3  Wend.  243.  Bond,  14;  61. 

T.  Moran,  13  Wend.  160.     Ejectment, 

150,  151 ;  390. 

▼.  Pterson,  1  Wend.  30.    Ezecaton  and 


,  Administrators,  94 ;  336. 
Everett  t.  Coffin,  6  Wend.  603.    Trorerf  35— 
37 ;  582. 

▼.  De  Groff,  1  Cow.  313.    Courts  of 

Justices,  119;  254. 

y.  Saltus,  15  Wend,  474.     Ships  and 


Seamen,  30;  550.    52,  53;  552.     TroTsr, 
64;  584.  x 

T.  Hoffman,  1  Paige,  648;    CmMcnr 


— Prae/^e,  2003 ;  170. 

T.  Wood,  7  Cow.  414.    Praettce,  667; 


505. 


Eremdiim  t.  EnsWorth,  7  Wend.  326.  •  Part- 
nership, 23',  23 :  445.    Set-off,  4]^ ;  541. 

Everson  t.  Kirtland,  4  Paige,^  268.  Covenant, 
3&;  363. 

Erertsen  t.  Eyertsen,  5  Paigre,  644.  Cbakcut 
— GiMtrv/ton,  755,  756 ;  107. 

— —  y.  Sawyer,  3  Wend;  .507.  Landlord 
and  Tenant,  81—83 ;  405.  Use  and  Occu- 
pation, 588. 

y.  Sutton,  5.  Wend.  381.     Statutes, 


.  40—43;  563. 

Eyery  y.  Edgarton,  7  W*end«  259.    Evidence, 

438;  334.    Execution,  153;  330.    167;  331. 

Frauds,  89 ;  347^  .        , 

■  y.  Mem^jn,  6  Cow.  360.    Pleading,  59 — 
.    64;  456.    Practice,  548 ;  500.    Set-off,  7,8; 

540. 
Ewen  y.  Teny,  8  Cow.  136.    Set-off,  35 ;  541. 

Fabre  y.  Colden,  1  Ptfioe,  166«  Csangcrv*^ 
Htubmd,  815;  110.  OuAXCtaY'^Fieadingiy 
1666;  154. 

Fairliey. Lawson,  5 Cow. 424.  Costs, 66, 67; 
335. 

y.  Abxwell,  1  Wend.  17.  >  District  At- 
torney, 3  f  379. 

Fake  y.  Eddy's  Ezecntora,  15  Wend.  76.  Bond, 
29;  62.  . 

Farley  y.  Cleyeland,  4  Cow»  433.  Frauds, 
159:^161;  353.    * 

Farmer's  Delist  y.  Laurence,  5  Wend.  564. 
Anest  of  Ships  and  Vessels,  8 ;  33. 

FarmMs'  and  Mechanics'  -  B^nk  .y^  Ray ner,  3, 
Hair,  195.    Pleading,  163;  461. 

Farmington,  ex  parU^  3  Cow.  407.  -  Constable, 
1—3;  333. 

■  y.  Soydam,  9  Wend.^30.  Amend* 
ment,  45 ;  30.       ' 

Faroam  y,  JH'Clnie,  7  Wend.  483.     t^racticie, 

459;  497. 
»— »  y.  Despard,  1  Wend-  387t '  Practice, 

499;  498. 
Farnham  V.  Ross,  3  Hdl,  167.    Coyenant,  37, 

38;  363. 
Famsworth  y.  Groot,  6  Cow.  698.     Canals, 

4—6;  63. 
Farr  y.  Smith,  9  Wend.  338.    Justice's  Court, 

164 ;  356.    Tenants  in  Common,  35 ;  .569. 
Farrell  y.  Warren,  3  Wend.  353.'  luatioes  of 

the  Peace,  33 ;  402. 
Farringloa  y.  Hamblin,  13  Wend.  813.  Award, 

35;  38. 

YoIm  UL  78 


Fassett  y.  Dorr,  11  Wend.  177.    Practice,  385 ; 

490. 
Favre  y.  Winana,  1  Hopk.  383.    Cbancert— 

Mortgage^  1488, 1489 ;  145. 
Fawcett  y.  Charles,  13  Wend.  473.    Physi«, 

15—18;  453. 
Fearing  y.  Clawsoa,  1  Hall,  55.    Infants,  35; 

371. 
Featherly  y.  Waggoner,  11  Wend.  599.    Evi- 
dence, 90;  308.  .339;  315.    WilU68,  69; 

596. 
Featheratonhangli  y.  Bradshaw,  1  Wend.  134. 

Assumpsit  17;  36-.    Landlprd  and  Tenant, 

79,80;  405. 
Feeter  v.  Heath,  11  Wend.  477.     Assumpsit, 

69—71 ;  39.     Couit  of  Errors,  36 ;  347. 

Practice,  566;  501. 
y.     ..   »  11  Wend.  478.    Witness,  3; 


596. 


y«  Harter«  7  Cow.  478.    Practice,  530; 

500. 
Ferlat  y.  €U]Jon,  1  Hopk.  478.      CHAHcsaT— 

/TiMftoful  AfMf  IFsfe,  799 ;  109. 
F^lows  V.  Ip^ellowa,  4  Cow.  683.    CHJLRCBaT-— 

FkadingBy  1786, 1787;  160.    Executors  and 

Administrators,  33 ;  333. 

>  v.  Gilman,  4  Wend.  414.     Constable, 

34,  35;  333. 
Feltberg  t.  Kellogg,  1  Ed w.  37.    .Crahgirt— 

Proe/fce,  3360 ;  187. 
Ferguson,  er  jMtr(e,  6  Cow.  596;   Attorney,  33 ; 

35. 
■  ■'  '         y.  Jones,  13  Wand.  341.    Practice, 

598;  508. 

y.  Lee,  9  Wend.  358.     Sheriff,  60; 


545. 


y,  LothKop,  15  Wend.  635^  Husband 
and  Wife,  53,  54 ;  365. 
y.  Miller,  9  Cow.  343.   Tide  to  Pro- 
perty, 1—5;  57i. 

v.  Union  Furnace  Coiapany,  9  Wend. 


345. '  Principal  and  Surety,  64 ;  530. 
Ferris  v.  Brush,  1  Edw.  573.     CBAncBmr— 
6tMir(2tan,757;  107. 

v.  HendricksoOf  1  Edw.  133.    Chakcs- 


ay— Jfor/ga^e,  1453;  143. 
Fice  y.  Norton,  4  W«nd.  663.  •  Replevin,  38; 

530. 
Field  V.  Field,  9  Wend.  394,     Corporatione, 

157— 163;  338.    Pleading,  73 ;  457. 
— —  v.  Goodman,  3  Weaa.  310.     Pleading, 

143;  460. 

v.  Maghee,  5  Paige^  569.    CRANCBay— 


/vrMtfteftdfi,  1389;  134.    CiiAHCBair— jP/m^ 

tn^l714;  157. 
Fifldd  v.  Brown,  3  CoW.  503.    PracUce,  403 ; 

494.    603 ;  503, 
Finch  y.  Brown,  13  Wend.  60I.      Arrest  of 

Ships  and  Vessels,  9, 10 ;  33; 
y.  M'Dowell,  7  Cow.  587.    Certiorari  to 

a  Justice's  Court,  - 13, 14 ;  66.  ■  Justices  of 

the  Peace,  31 ;  403. 
Fire  Dapartment  of  New  York  y.  Kip,  10  Wend. 

369.    Corporations,  86 ;  238.    Statulea,  21 ; 

662. 
Fish  v.-Howland,  t  Paige,  30.     Csrufcaay— 

JPiSeiu/ingt,  1663—1664;  154.    CflAiiCBar— 

refidDr,3710— 8713;  306. 
y.  Wrigh^  5  Cow,  369.     Coats,  143; 

339. 


ei8 


NAMBS  OF  €A8B8. 


Filch,  Matter  oU  S  Wend.  998.     Abteondiog 

■nd  Absent  DebtorSf  18, 19 ;  3. 
~—T.  Beach,  16  Wend.  891.    Sale  of  Chat- 
tels, 40;  536. 
^— -  T.  Hasfoiyne,  S  Paige,  416.  CH4Mcnnr^ 

Pmefux,  9180,  3181;  178. 

▼.  MUler,  13  Wend.  66.   IVoet,  40;  586. 

Flanagan  ▼.  Moiphy,  3  Wend.  891.    Piacttce, 

131;  484. 
FleelT.HegenMn,'14W«nd.49.   Fidiaiim,8; 

340. 
«-*-  T.  Toimgi,  7  Wend.  1191;  Cowti  of  Joe-' 

lioea,  69,  63 ;  8^9.      ' 
— ^  T. ,  1 1  Wend.  59X    Limitallon  of 

Actions,  61,  69 »  417.    Writ,  99,  93 ;'  597. 
Flower  t.  Allen,  5'€ow.  654.     Coarts  of  Jas- 
'     tioec,  918,  919 ;  958.     Poo»,  48--59 ;  478. 
Flofd,  «r  jMTfa,  T.  Reeorder  of  New  York,  11 

Wend.  180.    Slares,  91;  560. 
'     T.  BaAer,  1  Paige,  480.     CHUicsKr-^ 

Will,  9867 ;  917. 
FobesT.  Meigs,  3.  Wend.  308.    Practice,  70^  ;* 

307. 
Foils  ▼.  HanUejr,  7  Wend.  910.   Lesse,  44, 45 ; 

409. 
Fonda  t.  Gross,  15  Wend.  688.     Frands,  196, 

197$  349. 
— T.  Ysn  Home,  15  Wend.  631.   Gnaidian, 

16;  353.     In&nt,  9-*19;  ^0.     Replevin, 

89;  539.   . 

T.  Canal  Appiaisers,  1  Wend.  988.  Cer- 


tiorari, 19;  64. 
Fondey  T.  Gnyler,  1  WaDd.464.  Courts  of  Ja»- 

tices,  86 ;  953. 
Foot  ▼.  Ganmaer^s  EKeootors,  19  Wend.  -695,1 

Ezecotora  and  Advinistrators,  73 ;  335. 
Foihss  T.Loyster^  9  HaU,  403.  Practice,  519; 

499. 
Ford  T.  Andrews,  9  Wend.  519;  InSolTcnt,  59, 

53;  373. 
— —  y.  Crane,  6  Cow.  71.     Pleading,  165; 

461. 
•—  ▼.  Smith,  1  Wend.  48.     Aotioa  on  the 

Case,  93;  5. 
*-*•  ▼.  ,  11  Wend.  73.    Cooits  of  Jus- 
tices, 40;  951. 
T.  Walswonh,  15  Wend.  449,  8ttfiog;ate, 

96;  566. 
Forgey  t.  Sotliff,  5  Cow.  713.  Dower,  8 ;'  980. 
Forsyth  ▼.  Clark,  3  Wend.  637.    CsAifcnT — 

Jkblor^  497 ;  93.    CBAiioKar-^7Vi«a«l,  9688 ; 

904.      Jttdgment,  44  ^  39$.      Thtst,  J8; 

585. 

^.  Ganson  efo^.  5  Wend.  558.  Assump- 
sit, 96;  31. 
Fori,  expmi^  6  Cow.  43.  ft^levin,  1,  9;  599. 
T.  Fort,  9  Wend.  449.    Judgment,  63; 

397. 
—  T.  Smalley,  6-  Cow.  439.  Replerin,  3,  4 ; 

599. 
Forward  t.  Adams,  7  Wtad.  904.    Slander, 

33;  555. 
Foster  t.  Preston,  8  Cow.  198.    Principal  and 

Agent,  50--^3 ;  513. 

■  T.  Smith,  10  Wend.  377.     False  Impri- 
sonment, 90, 91;  339.     Rdigioas  Meetings, 

1;  598. 

T.  Wilber,  1  Paige,  537.'     CBAHoBsr— 

/ttrMie/»oml999;  130.    CBAMcnT— ^Sbirro- 

gole,  9597— 9600;  199. 


Fourth  ATeane,{iire,3  Wend.469.  NeWToA 

City,  H ;  437. 
Fowler  t.  ^tna  Ins.  Co.  6  Cow.  973.    lo- 

shrance,  189, 140;  384.    Trtd,  5;  578. 
r, ,  7  Wend.  870.  In- 


surance, 150;  364.    NewTRsl,Sd;  438. 
T.  Allen,  5  Cow.  654.    Error,  86;  898. 


105;  999. 
Power  V Wintevs,  7  Cow.  963.  Efidenee,  315, 

316;  318. 
Fox  V.  Bdter,  9  Wend.  944.    Praeiice,  457; 

497.    . 
— ^  Y.  Drake,  8  Cow.  191.     Prineipil  tsl 

Agent,  70^73 ;  514. 
--^  T»  Johnson,  3  Cow.  90.    Certknii  to  t 

Justice's  Court,  35;  67. 
•^-^  T.  ISImitht  3  Cow.  98.    Jnrr,  31;  400. 
— *•  T.  Vanderbeck,  5 .Cow.  513.    Slander,  8i 

9;  554.    55—57;  556, 
Franchet  t.  Leach,  6  Cow.  506.      AgieemeQlf 

74.76,77;  15. 
Francis  t.  Ocean  Ins.  Co.  -6  Cow.  404.    En> 

dence,179;  311.  ForeignSenteoce,!— 9;341. 

Insoraiice,  105;  389.    Practice,  380;  494. 

Shins,  96:  550.  Shins  and  Sei^en,  76;  553. 
Franklin  t.  keeler,  4 'Paige,  389.     CniKCitr 

— Qmi<i,397;85.  Cbanckbt— iyaefiee,9137, 

'9138;  176.    9391;  185. 
Fnmklin t.  Thurber,  iT^ow.  4^.  BaiLd9; 49. 
T.  Yanderpool,  1  Hall,  78.     Billt  of 

Exchange,  137«  138;  56. 
FlranUin  Bank,  Matter  of,  1  Paige,  85.    Chav- 

CBBT-^jRtectver,  9467;    199. 

^  1  Pkige,  949;  Cbav- 


CKaT«— Hector,  570;  96. 

T.  Raymond,  3  Wend.  69.   Set- 


off, 10;  540. 
Franklin  Ins.  Co.  t.  Jenkins,  3  Wend.  131.  Ao- 

lion  on  tho  Ca8^  47 ;  6.     Plesding^  31, 33; 

455. 
Freeland  ▼«  Maanahan,  f  Hopk;  976.     Chjji- 

CBBT— Pfoe/ioe,  9330{  186. 
Freligh  t.  PlaO,  6  Cow.  494.    Bills  of  Ei- 

change  and  Promissory  Notes,  59 ;  51.  C(»- 

porations^  143;  144;  931.    . 
Frelinghnysen  ▼.  Colden,  4  Paige,  904.  Chait- 
.  ctar— MwilMge,  1596, 1597)  147.    Obav- 

CBBT— H^oetW,  9487 ;  193. 
French  ▼.  Ktrkland,  1  Paige;  117.    CmuKUf 

^SUUuiei,  9576, 9577 ;  198. 
Fnts  T.  Frets,  1  Cow.  335.    Awvfd,  14;  37. 

Pleading,  377;  471. 
Frisbie  V.  Rilet,  19  Wend.  940.  Plssding,  1694 

463. 
Frith  ir.  Lawvenee,  1  Paige,  4^    AgieenMet» 

14—17;  U. 
Frits,  In  the  Mailer  of,  9  Paige,  374.    CsiV* 

ciBT — Onardian^lZi — ^737;  105. 
Frost  ▼.  Clsrkson,  7  Cow.  94.   Agraemesi,  64 

—68;  14. 
-^-.  ▼«  Everett,  5  Cow.  497.  Agieem6Bt,85- 

87;  15.  ^. 

— ^  ▼.  Hill,  3  Welid.  386.   Frauds,  171;  351. 

Sale  of  Chattels,  17;  535. 
^  V.  Snow,  7  Wend.  591.    Plaolice,  164; 

485.  . 

Fry  ▼.  Evans,.  8  Wend.  530.    Eseeatoo  m 

Administrators,  104,  105;  336« 
Frye  t.  Lock#ood,  4  Psige,  454.  Cnwoar-* 

Pnndpdl  and  JgmU,  9439—3435  \  190. 


NAMES  OP  CASES; 


6t9 


Frye  T.  Loelcwood,  4  Cow.  494«    Principal  and 

AgeBt«67— 60;  513. 
Fuller  y.  Hubbard,.  €  Cow.  13.     Agieemant, 

78;  15.    96,97;  16. 
—^^▼.RooMvelt,4Cow.l44.  Piaetiee^269; 

489. 
Fnllon»  exprnie^  7  Cow.  404.    Couta  of  Jos- 

ticeaf  944,  945 ;  959. 
— —  T«  RooaoTdt^  1  Paige,  178.    CBAKonT 

— /f/aii/,  995, 996 ;  1 19.    Cbamgbbt— Proe- 

lice,  1943;  L67. 
Fulton  Bank  t.  Beach,  6  Wend.  36.    Cbancb- 

wr^JPkudingB,  1863, 1864 ;  164. 
— ^_-_  T.  — — ,  1  Paige,  499.    CbabOb- 

ur^Jniei^ertt  lil7*--lU9$  135. 
— —  T.  ,  9  Paige,'  185.    Cb^hcb- 

ht^CmAi^  357— ^64;  87. 
.— .—— .^  >«     1   ;^  9  Pftig«t  307.    Cbabcbp. 


BT— P/eodb'figa,  .1881;    164.      Cbabcbet*- 
FraelM^  9110,  SlU;  175.  . 

T.  Benedict  1  Hall,  460.,  Corpo- 


mtiooa*  139 ;  9^1 ;   Evidence,  351, 359 ;  320. 
Uaary,  U9;  5§9. 

T.  New  York  and  Sharon  Canal 


Company,  1  Paige,  3 11.  Cqahobbt-— Jnttme- 
Hoi^  Wp;  193. 

■    II  ■  V.  »    III     I     I  ■  I ■        "'»'.4 


Paige,  197.  Ca^^utr— .^ipMt^  83;  73. 
109;  74.  CBAiK»B7-^j9Bfi4Ei*iig,  176— 180; 
78.  CbaBckry— 6itfo,  393, 394;  85^  Chah- 
cBB7-^i^«lJng»,  1803,1804;  161'.  CsikM- 
CBRT— /'roeite^  9349;  186.  Cbabobbt— 
IVtM^Bia/ «fMl  ^^eii^,  8498 ;  190. 

T;  Phoenix  Bank,  1  HaU,569.    Pvh 


aiasory  Note,  40—49;  599. 

▼»  Sharon  Canal  Company,  1  Paige, 


t   319.      CBaROBBT— P/eatf|i^  1667^1669^; 

154. 
■      '  ▼.  Slaflbrd,  9  Wend.  483.     Evi- 

denee,  174;  319.    891;  318. 
Fnrgtoon  ▼.  Robinaoii,  1  Hopk.  8.  .  Cbabobbt 

—/Vwltee,  1937,  1938;  167. 
Fomiaa  t«  Hone,  8  Wend.  947.    Chahobbt— 

/ffi/undion,  1099;  190. 


Gage  T.  Kendall,  15  Wead.  '640.    Bills  of  Ex' 

change,  901 ;  59. 
Gtehn  t..Niemcewicz,  II  Wend.  319^    Pnnei- 

palandSqrely».47— 50;  519. 
Gaitlard  t.  Smart,  6  Cow.  385.    Attorney,  10; 

34.    Praetito,  407;.  495.. 
Gale  r.  Edaall,  8  Wend.  460.    DoWer,  98 ;  981. 
V.  NiemeewicB,  It  Wend.  319.   Husband 

and  Wife,  31,  39;  363. 

T.  Nixon,  .6t  Cow.  445.    Attompait,  8^ 

11;  95. 
Galea  ▼.  Bamee,.  1  Cow.  985^    Conrta  ot  loa- 

tic^,  101 ;  954. 
Gallager  t.  BraneU  6  Cow.  346.   Action  on  the 

Caaew  l*-3;  4l    Fraada.  140;  350,    Plead- 
ing, i^9 ;  467. 
Gallagher  t.  Waring,  9  Wend.  90.  ^  Sale  of 

Chattel*,  74;  538. 
GallatiaB  v.'CnnninghaiBt  8.  Cow.  361.    Cban- 

ctaLY-^Pkadinm,  1731^1733 ;  157.    1813^ 

1816;  169.    l^da,  9;  349.    PartiUon,  18 

—90;  445. 


Gallatfam  r.  Irwin,  1  Hopk.  48.    Cbamcbbt — 
Guardian^  745^  746;  106. 

OaBaeTOort  v.Gillirand,  1  Cow.  918.    Amend- 
ment, 84,  85 ;  91. 

▼.  Williams,  14  Wend.  1 13.    Part- 


nerahip,  95k— 97;  445. 
Gardiner  ▼.  Garniaa,  1  Hq>k.  306.    Cbabcbrt 
r-Prac/tetf,  9331 ;  186. 

T.  Hopkina,  5  Wend.  93,.   Aianmpeit, 


69;  99. 

Gerdner  ▼.  Adama,  19  Wend.  997.  AsaignoieDt, 
10;  94.    Franda,  194;  349. 

▼.  Buekbee,  3  Cow.  120.     EndencOt 


;  309.    Pleading,  976 ;  468. 
▼.  Dering,  1  Paige,  573.    C 


CBARCfRT— 

Tenamt  for  Lffe;  9635 ;  201. 

K  Gafda€r,'5  Paige,  17O4 .  Cbabcbrt— 


Appeal,  151—153 ;  77. 
'  v.  Heyer,  9  Page,  11.     'Cbancbbt— 

FTiT/,  979!;  910.    9800-:9803;  911. 
Garliok  t.  Stronfl%3  Paige,  440.    Cbahcbry— 

^taband  and  Wife^  801,  809;  109.    CsikB- 

•gbrt— /'/eacJm^iU  1799,  1800;  I6I/ 
Garlock  t.'  Qlaae,  5  Cow.'  143.    Covenant,  84, 

85;  967. 

V.  Geoitner,  7  Wend.  198.    Evidence, 


132;  309. 

T,  Ontario  Bank,  1  Wend.  988.    Prac- 


tice, 95 ;  480. 
Garniaa  t.  Gardiner,  l>E^w.  128.     Cbamcxrt 

-^Exteuion,  671—674 ;  102. 
Garr  t.  GemcK,  9  Wend.  649.    Award,  6 ;  37. 

Pleading,  194;  459.    Practice,  417;  495. 
— -  T.  ,  9  Wend.  650.    Practice,  713 ; 

507. 
Ganretaon  t.  Hematead,  9  Hall,  514.   Practieo, 

659;  504. 
Gatea  t.  Green,  4  Paige,  355.     Cbabcbrt— 

JbMMw(»0fi,'1056;  199.     Cbjjicbrt- /^oiei 

1303;  134. 
Ganl  T.  Groat,  1  Cow.  1 13.    Conrts  of  Jnaticea, 

3^-37;  951. 
-.—...  T.  Miller,  3  Paige,  199.      Cbancert— 

OmU^  491 ;'  89.    Cbabcrry— Frac<Me,  2188, 

9189;  179.   . 
Ganit  Y.  Jenkina,  19  Wend.  488.     Tieapaaa, 

6j5;  577, 
Gay  Y.  Ballon,  4  Wend.  403.     Huaband  and 

Wife,  1;  369:    Infants,  17;  370. 
«—  Y.  Cary,  9  Cow.  44.    Evidebce,  979 ;  317. 

Pleadinff,89,  90;  317. 
^—  Y.  Manroe  General  Seaaiona,  12  Wend. 

979.    Conrta  of  General  Sessions,  8 ;  948. 
Y.  Patteraon,  3  Cow.  29.      Costs,  204; 

241.. 

Y.  tlogera,  3  bow.  368.   Attorney,  21;  35. 

Garlord  y.  Yap  Loan,  15  Wend.  308.    Bills  of 

Exchange  and  Promissory  Notes,  10;  49. 

Pleadiqg,  195—197 ;  403. 
Genpain  y.  Dakin,  1  Cow.  207.    Coats,  1 ;  233. 
Gehnoi)  y.  Swartwont,  3  Wend.  282.   Practice, 

326;  491. 
Gennond  y.  Qermond,  4  Paige,  643.      Cbab- 

cbbt— Atoftofui  and  Wife^  955,  956 ;  116. 
■  Y.      »     ■  ,  1  Paige,  83.    Cbahciry 

^Htuband  and  mfe,  886,  887;  113. 
Gibba  y.  Dewey,  5  Cfow.  503.    Slander,  5—7; 

554.    Witneaa,  1 ;  596. 
Gibons  y.  Laiconi,  3  Wend.  303.     Execution, 

156;  331. 


NiJf BS  OF  CASES. 
Gibson  T.  Willitmt,  4  Wend.  MO.    Endmoe,'  |  GoriiMi  t.  Gale,  7  Coir.  739.  Attorney,  11;  S4. 


161;  311.    Slander,  S8;  B65. 
Giddittgs  ▼.  Eastman,  5  Paige,  Ml.   Cbahcsbt 

— TVnite,  3666,  S687 ;  904. 
Gidney  ▼.  Earl,  19  Wend.  98.    TVesjiaea,  48 ; 

676. 
— —  T.  Spehnan,  O-Wend.  595.    CoBte»  154 ; 

939. 
Gilbert,  exparte^  3  CofW.  59«  -  M andaiviia,  45; 

490. 

,  Matter  of,  TWend.  490.    Abecondinr 

and  Absent  Debtors,  14 ;  1.    91 ;  9. .     ' 

T.  Colt,  1  Hopk.  496.    CKAVCBRr— ^e 


ETidence,  159;  311.    Sheriff,  59—64;  545. 
r.  Ives,  9  Wend.  534.    Sl9Bder,86,97;' 


555. 


Exeai^  1536^1539;  148. 

T.  Diekenson,  7  Wend.  449.   Trial,  18; 


579.    Trorer,  40 ;  589. 

■    T.  Manehester  Iron  Manuiaetimnff  Co. 

IlWend.697.    Stock,  1, 9 ;  563.    Triar,93; 

579. 
Gilehrist  t.  Caoningbam,  8  Wend.  641.   -As- 

eompsit,  191;  39.    ETideiice^  180;  31». 
Gilles  T.  Brown,  5  Cow.  388.     Dower,  6,7; 

980.  ,     ' 

Gillespie  T.  Thomas,  15  Wend.  464.  Pleadinif, 

104;  458.  . 
Gillet  T.  Mead,  7  Wend.  193.    Eridenee,  496, 

497;  394. 
Gllman  ir.  Lowell,  8  Wend.  573.   Slander,  35 ; 

555.     94;  558. 
▼.  Van  Slyek,  7  Cow.  469.    Set-bfi;  3j, 

39;  541. 
Gleason  t.  Clark,  9  Cow.  57.     Attorney,  40; 
,    35.    Certiorari  to  a  J^stioe^s  6oart,"S ;  65. 

Ertdence,  914 ;  3(tt. 
■  ▼.  Clark*s  A4niinistratoT,.l  Wend.  303. 

Exeentors  And  Administrators,  97;  336. 

T.  M'Vickar,  7  Cow.  49.     Pleading, 


Gorton  t.  De  Anfslls,  6  Wend.  418.     AetiM 

on  the  Case,  77 ;  8. 
Gongh  T.  Steals,  13  Wend.  549.    BOls  of  Ei- 

change,  19^^196;  55. 
Gonld  T.  Allen,  1  Wend.  1B9.    Pleading,  9D€; 

468.  ^  . 

-^ ▼.  Armstrong,  9  Hall,  966.    Agreement, 

71;  14.    Assumpsit,  58;  98. 

Wi 


T.  Banks,  8  WendL  563;   Agreement,98, 
93;  10. 
— «-  T. ,  8  Wend.>69.     Ftands,  179; 


35K 


T.  Bmee,  6  Cow.  601.    Sherifi;  88 ;  547. 
T.  Gould,  8  Cow.  168.     Prinetpd  and 


Sniety,  58--60 ;  519. 

^ —  V. ^^  $  Wend.'  963.     Paitiisiihip, 

64,  65 ;  447. 

T.  James^  6  Cow.  369^     ETidenee,  99 ; 


304.  373.377—389;  391.  Fisheries^  1;  340. 
T.  Ogden,  6  Cow. '59;      Piactt£e»  M5; 


500. 


t;  Ray»  13  Wend.  633.    Pleadhig,  199, 
193;  463,    - 

.  .▼.  SJMnee^  5  Paige,  5^41  c    CmiiGtiT— 


Jun$diei$onj  1990;  134.     Cbamcibt— JVsp- 
Itce,  1983;  169.  • 

T.  Warner,  3  Wend.  54.-  Jieplefio,  14» 


17*  599. 

*  ▼.  Weed,  19  Wend.  19.    Evideoee,  87; 


968;  468. 

f  ▼.  Pimiey,  5  Cow.  159.    Damages,  8 ; 

968. 
Globe  Insumnoe  Company  t.  Lansing,  5  Cow. 

380.    Mortgage,  51 ;  496. 
Glover  T.  Cuming,  19  Wend.  995.     Prsetiee, 

169,  170 ;  486. 
Godell  ▼.  Baker,  8  Cow.  986.  /towns,  1-^; 

579. 
Godley  ▼.  Decker,  1  Edw.  971.     CHANcfcnr-.- 

Afruf2ie/um,  1999 ;  134i 
Goff  y.  Kilts^  15  Wend/  550.   Title  to  Property, 

6,7;  579. 
Gold  T.  Bissell,  1  Wend.  910.'  Courts  of  Jus- 
tices, 19-421;  950.    119;  954. 
T.  Hotcbkiss,  7  Cow.  368.'  Costs,  994; 

949.  '  •  ' 

Goldsmith  r.  Osborne,  1  6Aw,  560.   Cbahobat 

— Jl^/^g«,  1531;  148. 
'Gomes  t.  Garr,  6  Wend.  583;    Award,  38^  ^9. 

Pleading,  939 ;  466. 

Te  (?reen,  4  Wend.  906.  Costs,  173 ;  940. 

Gourley  ▼.  A11en,iS  Cow;  644.  Poor,  46, 47;  478. 
Goodrich  T.  Colvin,  6  Cov.  397.  Praotice,  318; 

491. 
-^— —  T.  James^  1  Wend.  989.  Praetioe,.^ ; 

490. 

■  T.  Woolcott,  3  Cow.  931.     Slander, 

49_61;  556, 
Goodsefl  T.  Myers,  3  Wend.  479.  Inlanto,  98«- 

30;  370. 
Goodwin  t.  Holbrook,  4  Wead^  377.    Condi- 
~  4;  990. 


.    307.    Lib^,  19^,  419. 

Gouvemeur  t.  Elliott,  9  Halli  77.    Etidenee, 

440;  394.    Pleading,  It ;  454.. 
^ ■' — >  aoLy.  Elliott  and  Wife,  S  Hall, 

9H.^   New  Trial,  36;  433. 

▼.^Lyneh,  9  Paige,  300.  Chami- 


ET—AlbHMge,  1465^1467;  143.   1479;  144. 
1509^r  146. 

T.  Mayor,  ke,  of  New  York,  9 


Paig^  434,      CHAiicnv--Sfalifi^  3984-* 
9586 ;  198.    T^les,  9633 ;  900. 

T.  Titus,  1  Edw.  44l    CEiacnr 


— JMtor,  605;  99. 
Graff  T.  Kipp,  1  Edw^  619.    CBAKcnr-HSUre 

JlKJat,  9591 ;  195. 
Graham  T.  O'Niel,  9  Hall,  474.    Prin^aa^ 

Surety,  49 ;  518. 

tr  _     T.  Stagg^  9  Paiife,  391,    CsivcttT-^ 

/«rMi4^'on,  1935;  131.    Chajickrt— iPM* 

Ifigi,  1889 ;  164. 

T.  Wood,  1  Wend.  15.    Praeties,  594; 


500. 


Gmhame  t,  Bfortta,  6  Wend.  559.  PTaetioe, 
5Q1 ;  501.  ... 

Gram  ▼.  Cad.we11,  5  Cow^  489*  -  Paitiisiahip» 
10;  444.    37^  446. 

— --▼.  Seaton  and  Briuker^  1  Hell,  968.  Part- 

nerahip,  34.— 36i  446. 

T.  ^ -,  1  Hall,  998.  neadittg,  4U  456. 

Grandinr.  Leroy,9Paige,.509.    Bills  of  &- 

change  and  Promissory  Notes)  88;  53.  Gttiii- 

CEWr^InJitmciim,  1089 ;  193.    CluiK«>tr— 

JuriaXcUon,  1953 ;  139.  • 
Granger  y.  Howard' lASuranee  Co.  5  WeBd.900. 

Insurance,  ISO;  383; 
Grannie  ▼.  Clarke,  8  Cow.  36.  '  Pleadings  9$- 

27;  455. 


NAMES  OF  CASES. 


OnnI  T.  Ellicott,  7  Wend.  997.  Bills  of  Ez- 
ehsnge  and  Prominory  Notes,  84 ;  63. 

— —  T.  Fancher,  6  Cow.  309.  Poor,  49-^46; 
478. 

—  T.  Root,  S  Cow.  354.  Pnettce,  696,  696; 

OVD. 

—  T.  ShQster,  1  Wend.  148«  Exeeotors  and 
Administrators,  61;  334.  Joint  Debtors,  S; 
393. 

Grates  t.  Graves,  9  Paige,  09.     Cbahckby— 

Aif6afitfamf»r^e,  909-^904;  114. 
— —  T.  Joice,  6  Cow.  961.    Evidenee,  10 ; 

909. 
^— ^  ▼,  Merry,  6  Cow.  701.  'Partnenbip,  49 

—46;  446. 
Graylord  ▼.  Van  Loan,  16  Wend.  308.     Limi- 

lation  of  Actions,  76,  77;  417. 
Gray  ▼.  Thomber,  6  Cow.  778.  Prisoner,  1,  9; 

690: 
Grasebrook  y.  M*Creedie,  9  Wend.  437.  Jndgw 
•  ment,  69—61;  397. 
Giipgory  ▼.  Bnrrall,  9  Wend.  391.   Promissory 

Note,  96 ;  621. 
— *  T.  Dodge,  14  Wend.  693.  Ckakobrt— 
'  £videnee^  634 ;  100.      CRAHCCaY— ProcOiee, 

9149;  176. 

T,  ^  3  Paige,  90.     CHAxocnr-*- 


Griswdld  ▼•  Inman,  1  Hopk.  86.  Cbakobet-- • 

Proe^tee,  9063,  9064 ;  173. 
T.  Lewis  d  «/.  1  Wend.  999.     Piao- 


tioe,  96 ;  480. 

T.  National  lasnranoe  Co.  3  Cow.  96. 


Pleadingr,  914—980 ;  464,  466. 

T.  Sedgwick,  I.  Wend.  196.    Arrest, 


4ppM/r-114— 117;  76. 

■   T.      <■      ,  4  Paige,  667.    Chancbut— 


Evidenee^  660,  651;  101 .    Cbancbbt— iVoe^ 
tiee,  9904--«2206i  179. 

▼.  M'DowelU  d  Wend.  438.    Sale  of 


Chatte]s,^64,  65;  637. 
Grade  y.  Parker,  6  Wend.  414.    Bills  of  Ex- 

ebange,  181;  M. 
Green  y.  Beekmsn,  9  Cow.  677.    Partition,'  8 ; 

442. 

y.  Cfldy,  9  Wend.  414.     TVe^pass,  47 ; 


3;  99.  Ainendment,-65;  90.  Courts,  Ciiw 
cuit,  of  the  United  States,  3 ;  945.  Pleading, 
419 ;  476. 

— ^  3  Wend.  326.    Costo, 


99,  93 ;  '933. 

y.      '     ^    ,  10  Wend.  196.     Eyi- 

dence,  369;  990. 

— , y.  ■,  6  Cow.  466.    Practice, 


16^19;  480. 

y.  Stewart,  3  Cow.  16*  Practice,  666 ; 

y.  »  4  (Jow.  467.    Practice, 


606. 


198 ;  487.    «cire  Facias,  7;  639. 

y». Terre-tenants' of  Walton,  1  Cow. 


231.    Scire  Facias,  4—6 ;  639. 
Groff y.  Jones,  6  Wend.  692.   Escecntion,  IIO4 

399. 
Groyer  y.  Wakeraan,  11  Wend.  187.    Ftands, 

107—110;  348. 
Guernsey  y.  Carrer,  8  Wend.  492.    Actions  in 

General,  3 ;  3^ 
Goilderland  y.  Knot,  6  Cow.  363.   Poor,  23^ 

26 ;  477.    Settlement,  1—3 ;  649. 
Gnmsey  y.  LoyeH,  9  Wend.  319,  Arrest,  9 ;  29. 
Gnyon  y.  Dayis,  7  Wend.  26.     Pleading,  7 ; 

464. 

y.  Lewis,  7  Wend.  26.  £yidenee»  335; 


676; 


39. 


y.  Gfsen,  9  Cow.  46.     'Asanmpsit,  111; 


y. 


^  I  Wen4.  109.      Coots,  936— 


938 ;  242. 

y.  Oneida  Common  Pleas,  10  Wettd»'i(99. 


Practice,  155;  485. 

y.  Patcber,  13  Wend.  998.  Practice,  491; 


495. 


y.^  Rmnsey,  9  Wend.  611.    Conatable, 
92;  229.    False  Imprisonment,  12;  339. 
y.  Willis,  1  Wend.  78.     Practice,  476^; 


497. 
Greenly  y.  Hopkins,  10  Wend.  3$.    Interest, 

26;  389. 
Gridley  y;  Garrison,  4  Faige,  647^    CRAHcny 

^AiiWor,  2507 ;  194.     COAiiCBnT— &(^, 

9548,  2549 ;  196. 
Griffin  y.  MiteheU,  2  Cow.  648.  Justices'  Court, 

122,  123 ;  256.' 
.i^—  y.  Mortimer,  8  Wend.  538.    Justices' 

Court,  146 ;  266. 

y.  Potter,  14  Wend.  909.     Assndnpsit, 


81;  30.    Slayes,  94,  96 ;  660. 
Griffith  y.  Miller,  7  Wend.  614.  Practice,  696; 

509. 
Griggs  y.  PedLham,  8  Wend.<436.    Practice, 

909 ;  487. 
Grimstone  ▼.  Carter,  3  Puffe,  491.'  CaAHotBT 
.  — Lemm,  1450 ;  149.     CiiAKCBBT^-iViKtfee, 

9024;  17K 


467^  '  Pleadinjr,  70 ;  319. 
Guyot  ei  ux.  y.  Butts  tial.4  Wend.  679.  New 
T^ial,  38,  39 ;  433. 

H. 

Hackett  y.  Huroii,  9  Wend.  949.  •  Tender,  14 ; 

671. 
Hackley  y.  Spragne,  10  Wend.  113.    Interest, 

106,  107 ;  999. 
Hafl'y.  Hutchinson,  1  .Cow.  415.    Costs,  9; 

933. 
Hagaman  y.  Jackson,  1  Wend.  509.  Execution, 

45;  396. 
Haggerty  y.  Dnane,  1  Ptige,  391  •    Chanobbt 

— /Vael^9164;  177. 

y^  Pittman,  1  Paige,  998.     Chanob- 


bt—iZeemxer,  9469 ;  199. 
Height  y.  Case,  4.  Paige,  526.    Cbamcbbt— 
iVodiee,  9041,  9049;  179. 

y.  Holley,  3  Wend.  958.    Damages,  4 ; 


968 ;  Pleading,  99 ;  458. 
Haines  y.  Backus,  4  Wend.  913.    Certiorari, 

93;  64.  • 

Hale  y.  Andrus^  6  Cow.  996.     Agreement, 

97;  19.    Evidence,  903;  313.    Limitation 

of  Actions,  3,  4;  413.    Pleading,  172,  179; 

4O2. 
Haley  y.  Supefyisois  of  Ulster,  12  Wend.  237. 

Constable,  31';  993. 
Hall  y«  Coe,  4  Cow.  15.     Practice,  902,  308 ; 

490. 
—  y.  Constant,- 9  Hall,  185.  Agreement,  67; 

14.     Payment,  44;   452.     Principal   and 

Surety,  66,  57 ;  619. 


I8» 


mXMES  OF  CJUS19: 


Hall  ▼.  Daggett,  6  Cow.  65SL  AgramneBti  33; 

12. 
v.  LuthBr,  13  Wend*.  4BU    ShwSr  l^r 

543.     63—65;  545. 

▼.  PerkiDS,  3  Wend.  686.  FraBda,80;34& 

▼.  Rochesteit  3  Cow.  374.  PracUee,  463, 

404;  495. 
T.  Sherwood,  2  Wend.  S5S^    CoatStS43; 

343., 
— *-*  T.  Totde,  fi  Wend.  475.       Replenn,  15 ; 

589. 
T. ,  8  Wend.  375.  Sale  of  CbatleU, 

84 ;  535.    l^rinoipal  and  Snreij,  Id^-  517. 
^—  T.  Wood,  1  Paige,  404.  CHANCtar— iVae- 

iiee,  3118;  175.  CmAMcnxr-^kadingM^  1867, 

1868;  164. 
HaUagan  v.  Gqldea,  1  Wend.  303.    Amend* 

nient,.56;  SO. 
HaUenbake  t.  Fiph,  8  Wend.  &43.    Bailment. 

13  •  44. 
Hallet  T.  Haie,  5  Paige,  315.    CiiAifcaRr— 

jRetn,  786, 787 ;  108.  Sunrogaie,  87, 38 ;  566. 
HalleU  T.  Hallett,  3  Paige,  15.    CHAjtcaaT— 

Legacy^   1323 — 1326;    135.      Chancut-— 

P/eoiiifigv,  1674— 1678 ;  155.    Chaik^et — 

Practice^   3339— .2341;  186. 
... T. ,3  Paige,  433.   CsAivoaaT— 

Prac/tee,  3166—3168;  177. 
Haleey  ▼.  Van  Amringe,  4  Paige,  379.   Cban^ 

CKar-^nMoi;  147—150;  77. 
Hamilton  ▼•  Averill  daLVi  Wend. 623.  Courts 

of  Ja8tioe8«30aj  361.  > 
Y.  Canfield,  3  Hall,  536.  Lottery,.  1; 

418. 

T.  Eaton,  6  Cow.  658.    Setaanent^ 

▼.  M^Coun,  3  Hall,  533.     Praetice, 
530—533;  499. 
Hamlin  ▼.  Bongfaton,  4  Cow.  65.    Payment,  1, 
8;  449. 

I  Y.  Hart,  4  Cow.  3r96*  CoiUi,  48—60; 
335. 
Hammeraley  y.  Barker,  8  PaigSt  373.  Ch4J^ 
CERT— Proe/tee,  3014 ;  170.  3080,  8081 ; 
173. 
Hammond  y.  Fuller,  1  Paige,  197.  ChahCiwy 
-^urUdUdprnn  11^13 ;  190. 

I         Y.  Hopping,  13  Wend. -505.  .  Prac- 
tice, 58 ;  483.    Interest,  113-^115;  393.  * 
Y.  Mather,  3  Cow.  4^6.  Exepntinn, 


Hardy*  Y.  Rowe,  7  Wend.  458.    Ceorts  of  Jos- 

ttces,  13;  350.    57;  351. 
Harlaem  Canal  Company  y.  Seiiaa,  3  HaU,504. 

Stock,  7,  8;  564. 
Harlow  y.  Hnmieton,.6  Cow.  Ii9.  BID  of  &- 

ceptione,  10 ;  47. 
Herman  y#  GIoyst,  1Q  Wend.  617.    Pmetiee, 

597;  508. 
Y.  Osbom,  4  Paige,  336.   Chakciit— 

Z^eMsn^,  613;  99. 
Harmon  Y.  Camngton,  8  W«iid.  488.     }^ 

meat,  71;  S^8. 

Y.  Dunham,  3  Wend.  367.   ExenUn 


7;  543. 


and  AdraittislratofS,  133j  337. 
Harrington  y.  Cannon,  1  Paige,  56f .   Ghaki- 

.WY^WHK  ^788, 8780 ;  310. 
— \ Y.  Ensign^  U  Wend.  554.     Coeits 

ofJaaticen,  66,67;  353.     -  _- 

■         Y.  Trostees  of  Rochester,  10  Weod. 

547.    TaYems,.l— 3;  667. 
Harris  y.  Knickerbocker,  5  Wend.  638.  Caui- 

CXET— 4^mpaini<,  83,  34 ;  70. 
— Y.  Mann,  10  Wend.  569.  Pfieljce,  623 ; 


503. 

, Y.  Mason,  10  W*eiid.  568.  Conwii«<»- 

ers  to  take  Acknowledgment  of  Deedi,  &; 

3J17. 

Y.  Norton,  7  Wend.  634.  Pnetke,  664; 


501. 


: Y.  Underwoodj-lO  Wend.  668.   Cooits 

ofJustices,  396— 3d9;  361. 

Y.  Wamer»  13  Wend.  400.     PrincipiL 


and  Surety,  65,  66 ;  539. 

lY.Wilson,!  Wend.  611.  Partaenhip, 


51;  447.    Payment,  30 ;  450;  ^ 

; — ^v.   ..        i8Wend.6g7.  Piacttoc,390; 


491. 


^7Wfnd.67*  Efidwee,336, 


39;  336. 
Hammon  y.  Huntley,  4  Cow.  493.    Exeouton 

and  Administrators.  47,  48 ;  334. 
Hanan  y.  Osbom,  4  Paige,  336.    Chaitcery— 

Tenant  in  Common^  3633—3634 ;  801.  CHAHr 

cEBV-^7ViMt8,2697;  805.  Chancery— ^t//, 

3835 '  313. 
Hancock  y.  Bliss,  7  Wend.  367.  Lioaitation  of 

Actions,  53,  53;  416. 
Hand,  Matter  of,  3  Cow.  35.    ExiKSutioa,  97— 

99;  338. 
Hanford  y.  M*Natr,  3  Wend.  386.    PraeUoe, 

130;  484. 
Y. 7-,  9  Wend.  54.      Principal 

and  Agent,  36;  511. 
Harbeck  y.  Sylyester,  13  Wend.  608.  Rent,  83; 

529. 
Harcourt  y.  Harrison,  1  Hall,  474.    Slander, 

43;  556. 


337"*  317. 

BqmsOB,w|MV^,4€ow.61.    Cearte  of  Jus- 
tices, 193— 198;  257. 

Y.  Hall,>Hopk.ltt.    CHAJronr- 


jProc^tee,  3844, 3345;  183.  ^      . 

^  Y.  SteYaqs,  7  Wend;  519.    Tmtice, 

-,  it  Wend.  170.     Eject- 


449;  496. 

■  Y. 


ment,  143 ;  389. 
Harrod  w.  Barmtlo,  1  Hdl,  155.  Pl0adnig,358 

—360;  473.  .^, 

— ^  Y.  I ,  3  Hall^303.  Plsadiag.  363; 

473. 
HarroW  y.  Bett^  3  Cow.  496.  Piaelice,  99(, 


397;  490.  .         ,.. 

Hart  Y,  Deam<rf«6  Wend.  497. ,  BYidense,  is, 

-303.  :     «o. 
Y. ,6^Weid.  537.    Pr86liec,688, 

506 
—  dalT.  Dewey,  3  Paige,  207.    Chihci - 

EY-Jntera*^  1 1«7,  liafl ;  135.        .  . 
Y.  Hildreth,  3  Cow.  51 1    Pnetice,  4» . 

496 

Y.  Mayor  of  Albany,  9  Wend.  571.  ^\ 

,  bany  City,  1— 4J ;  17.    Nuissncsi  U-"  • 

440,441.  ^  ,^     ., 

— .  Y ,  3  Paige,  mj^^ 

bany  City,  4,  5;   17.     Chahcs^-^*^* 

tutUnai  Lawi  331;  80.     CmAxesKf-^ff^ 

Uofh  1038, 1039;  131.  Chawceet— iw*»»» 

1558—1561;  149. 


KAI«S  OP  CJ^SB. 


Hart  .T.  Mtyor,  Ac.  of  Albany,  3  Paige,  3^1. 
Charcbby — 4RP^  63—64 ;  79. 

0iaLr.  Palner,  IS  Wend.  583r    BWa  i>f 
Exchange  and  PromiaaoiyNofee,  49 ;  U. 

▼.  R^nolda,  3  Cow*  49.     Amendment, 
77;  81. 

—  r.  Small,  4  Paige,  338.     Ghaxcskt— 
Pmdtee,  3133—9136;  176. 

T.        «  ,  4  Paige,  Ml.     €h:iro«rt«^ 
Pr«dMe,9354;  187. 

T.  Tmter,  4  Wend.  198.    Piaodee,  636 ; 
500. 

T.  WilaoBt  3  Wend.  513,    Evidtaee,  85 ; 
307. 

▼.  Wood,  6  Wend.  658,    Coe«B,  07 ;  333. 
Hartoeaa  t.  Boyd,  5  Wend.  563.     Etideaee, 

33S;  319. 
— — -^  T.  Purcell,  1  Wend.  303.    Exeoutora 

and*  AdminialratoYB,  17 ;  339. 
Hartford  Bank  t.  Murrell,  1  Wend.  87.    Plead- 
ing, 833 ;  465« 
Hanrey  r.  Bardwell,  6  Cow.  57.     Coats,- 13, 

14 ;  383. 
■  r.  Lane,  13  Wead.  563.    Cowti  of  Jua- 

tjees,  173,  174 ;  857. 

T.Wood,  3" Wend.  331.     Ex^ntion, 


161 ;  330. 
Harwood  t.  Fieneb,  4  Cow.  501.    Certiorari  to 

a  Jiiadce*8  Court,  1,  3;  65. 
<  T.  Kirby,  1  Paige,  469.    Chakcbkt— 

PoWtlfon,  1570— 1573 ;  M9. 
Hasbroneh  t.  Sehoottmaker,  3  Cow.  346.  Coats, 

118;  338. 
»  '       ■         ▼.  ■   >   i  9  Cow.  699.  Costs, 

71 ;  836. 
Haswell  r.  Qoodchild,  18  Wend.  373.     Lien, 

6;  413. 
Hatch  T.  Adams,  8  Cow.  35.    Pleading,  '364, 

365;  467. 

-  T.  Mann,  9  Wend.  363.    Assumpsit,  39 ; 

87. 
Havens  t.  ^untington,  1  Cow.  387.    Bills  of 

Exchange  and  Promissory  Notes,  34;  49. 

170;  58. 

■    ■^«    T.  Hnssey,  5  Paige,  30.    CffAMcnnn— 

Parinenkip,  \MA ;  153. 
Hawks,  tx  partt^  7  Cow.  493.    Coorts  of  Jos- 

tices,  348 ;  859. 
— ^ T.  Taylor,  10  Wend.  593.     Plaetice, 

515;  499. 
Hawkins  ▼.  The  Datebess  and  Onmj;e  Steam- 
beat  Company,  8  Wend.  453. .  Action  on  the 

Case,  89 ;  9. 
._-^—  T.  ,  7  Cow. 

467.    Practice,  138 ;  484. 

T.  Kingshnd,  8  Hall,  485.     Infant, 


36 ;  371.    Trover,  58;  583. 

V.  Trostees  of  Rochester,  1  Wend.  53. 


Towns,  4,  5 ;  578. 
Hawley  y.  Bennett,  4  Paige,  163.   Chamcert-* 
Jnjuneiion,  1097—1099;  184. 

■  Y.  ,  5  Paige,  104.  CHAKcSRTr** 
Jfypeat^  189 ;  76.  CuASicnY^Evidenee,  633 ; 
100.  Cbakcikt— Hbr/^ge,  1451;  143. 
1585;  147. 

■  .  T.  Cramer,  4  Cow.  717.  Bond,  31 ; 
63.  Jurisdiction,  18 — 15 ;  399.  Limitation 
of  Actions,  1 , 8 ;  413.  Partnership,  57 ;  447. 
Sheriff;  108—108;  547,  548.  Vendor,  5; 
589. 


1  Cow.  153.     Pleading. 


Hawley  t. 
169;  468. 

to  '  V.  James,  5  Paige,  318.     Advance- 

ment, 1;  10.  CHAifcsaT-i-iDlevMe,  615—^18; 
99.  CBAMcnT— iSfein,  788;  108.  Chak- 
cwBX-^Hutband^  867,  868.  870—873;  118. 
CBAHCiRY—TViiife,  8666—3669;  303.  Cbai»- 
csRT— FTt/^  ^8836— 8846;  914, 815.  Execn- 
lora  and  Administrators,  8I5  33;  333.  40;  334. 
Y.'Wolverton,  5  Paige,  638.    Chaxck- 


mr— PZMMling*,  1783,  1784;  160.     Cbarci 

BT— PftielMe,  8336;  185.    Waste,  13 ;  591. 
Haxton  et  aL  t.  Bishop,  3  Wend.  13.    Banks 

35;  46. 
Hays  T.  Bayley,  4  Cow.  48.     Costs,  61, 68; 

835.    310;  941. 
Hayward  ▼.  Hoyt,  9  Wend.  483,     Actions  in 

6enera],  10^13 ;  3. 

>,  ex  pm4e,  5  Cow.  19.    Coorts  of  Jus- 


tioes,  307;  958. 

Haywood  r.  Thfiyer,  1 0  Wend .  57 1 ..    Commis- 

sioneis  to  do  the  Duties  of  a  Judge  of  the 

Supreme  Court,  9 ;  317.    Practice,  335 ;  499. 

•'s  Execntora  t.  Cbestney,  13  Wend. 


495.    Pleading,  93,  94;  458. 
Hazard  ▼.  Henry,  3  Cow.  587.    Praetiee,  356, 

957;  489.. 
Heaeoek  ▼.  Sherman,  14  Wend.  68.    Action  on 

the  Case,  94,95;  9.    Corpoi^tions,  96 ;  389. 
Heall  Y.  Penney,  11  Wend.  45.    Execntion,  1 ; 

389. 
Healy  t.Utley,  1  Cow.  345.    Agrettnent,  98, 

99;  16. 
Hearitt  t.  Coming,  3  Paige,  566.  Cbabckbt— - 

Partnenhip,  1631, 1633 ;  158. 
Heath  Y.  Hand,  1  Paige,  389.      Cbanciry— 

Debtor,  513;  93.     571;  97.      Cbahcbrt^ 

Injunction,  1 108 ;  184. 
Heaton  ▼.  Bartlett,  13  Wend.  678.     Practice, 

344;  488. 
Hedges,  Matter  of,  1  Edw.  57.     Cbabckbt— 

Proe^ttt,  8059 ;  178. 
Heermans  ▼.  Williams,  11  Wend.  636.    Error, 

101;  899. 
Heller,  Matter  of,  3  Paige,  199.    Cbancirt— 

iMnaticM,  1386—1390;  139.     1401;  140. 
Hemiup,  Matter  of,  8  Pai^,  317.  Cbancsrt— 

Ai/ttfie/ton,  1087—1089;  130.     1046,  1047; 

131.     Cbanckrt— AirrogoOlt,  3601— <8604; 

199.     Cbakcert— €btlt,  318;  85.     Cbam- 

CKRT— Proe/tec,  8309—8313 ;  185. 
Henderson  t.  Ballanline)  4  Cow.  549.     Prao- 

tioe,  316;  467« 

■  ▼.  Hamilton,  1  Hall,  314.  Payment, 

43;  458. 
Henry  street,  4n  re,  7  Cow.  400.     New  York 

City,  17 ;  437. 
Hepburn  t.  Hoag,  4  Cow.  57.  Set-off:  80;  541. 
T ,  6  Cow.  613.  Set-off,  86—38 ; 


541. 
Herrick  ▼.  C?ro#,  5  Wend.  579.   Exeoators  and 

Administrators,  1;  338, 
▼.  Stover,  5  Wend.  580.  Error,  96 ;  398. 

Highways,  48;  359.    77;  360. 
Hess  V.  Fox,  10  Wend.  436.    Assumpsit,  43, 

43;  37.    68;  89. 
Hewitt  V.  Coming,  3  Paige,  566.   CBANcxav-* 

P/ttH/tfig0,1833,1833;  103.  1843—1846;  163. 
Hewlett  V.  Cock,  7  Wjend.  371.   Evidence,  73 : 

306. 


Ml 


NAinSS  OF  CASES. 


HewliA  ▼.  Roekwell,  9  Cow.  609. 

700;  507. 
Hieock  t.  Coatet,  9  Wend.  419.     PlMding, 

935,  936 ;  465.    TiMpaM,  59 ;  577. 
Hickt  T.  ChambeiiaiD,  19  Wend.  954.    Court, 

Sapreme,  8 ;  949. 
-*—  T.  Kniekerliecker,  9  Wend.  988.    Prae- 

tiee,  589 ;  509* 

T.  Wfaitmere,  19  Weiid.  548.    Principal 


and  Agent,  88,  89 ;  515.    Sale  of  CliattalB, 

31;  535« 
Higbee  r.  Edgarton,  3  Paifs,  953.  -Cbahobbt 

^Profiiee^  9090,  9091 ;  170. 
Higgins  T.  Paekard,  9  Hall,  996.    Shipa,.91— 

94;  550. 

T.  Solomon^  9  Hall,  489.    Shipa, 


65;  553. 

T.  Woojiwaid,  1  Hopk.-349.     Cbaic- 


CBBT— /fi/fmeitMi,  1036;  191. 
Hildreth  ▼.  ShUlaberr  9  Hall,  931.    Inaokent, 

66,  67 ;  374. 
Hill,  ex  parte,  3  Cow.  355.    Joiy,  38*;  400. 
T.  Packard,  5  Wend.  375.    Principal  and 

Agent,  48;  519./ 
HilU  T.  Banntater,  8  Cow.  31.     Billa  of  £z- 

ehange  and  Promiaaory  Notea,  99 ;  49.    77; 

59.    Vendor,  19 ;  589. 
Hind  T.  Eferett,  V  Paige,  194.   *  CuAMOEkY*^ 

Fraeticej  9065 ;  173. 
Hinkley^  t,  Emeraon,  4  Cow.  351.    l)ogi,  1^* 

5;  979. 
Hhiman  t.  Bordan»  10  Wend*  369.    Ezeeation, 

168 ;  331. 
Hinadale  r.  Bank,  of  Orangey  6  Wend.  378. 

Aaaumpait,  39,  33 ;  97. 
Hitchcock  T.  Barlow,  9  Wend.  69d.    Attomej, 

95;  35.  ' 

— — —  T.  Poet,  1  Wend.  16.    Amendment, 

37  *  19. 
Hoadley  r.  Cuylef,  10  Wend,  593.  Coeta,  985; 
.    944. 

Hobby  ▼.  Smith,  1  Cow.  588.  Attomev,  16 ;  34. 
Hodgea  .▼.  Chaoe,  9  Wend.  948.   InaolTeat,  43 ; 

379. 
Hoffman  ▼.  Skinner,  5  Paige,  596.    CnAircBaT 

— Cbtib,  334 ;  86.  CKUfCBar— ./VwCtce,  9054, 

9055;  179. 
■   ■  T.  Tredwell,  5  Paige,  89.    ClUNCBBr 

— Fraefiee,  9044 ;  179. 
Hoffnagle  t.  LeaWtt,  7  Cow.  517.  .  Amend- 
ment 31,  39;  19. 
Hogan  T.  Cayler,  8  C6w.  90S,    Billa  of  Ex- 
change, 175,  )76 ;  58.    PracUee,  90, 91 ;  480. 
Holbrook,  exfforte,  5  Cow.  35.    Courta  of  Jut- 

acea,  910,911;  958. 

■  T.  Murray,  5  Wend.  161.    Pleading, 

159,1^;  461. 
-i T.  White,  13  Wend.  591.  .  Executora 


HoilmeeT.  BoQghtoii,  10W«Dd.75.  Pkidiag, 

159—161;  461. 
•  '  T.  Holmee,  3  Paige,  363.    Chakcibt 

-^OMaofMl  ofitf  Hye,  857,  858 ;  119. 

T.  Remeen,  9  Cow.  410.    Amw>dmin^ 


79—75;  91. 

r.  Weetaore,  5  Cow.  149.  Inlersit,  78; 


391. 


Homan  T.Liawell,  6  Cow»  659.     ComtiUt, 

15-.19 ;  999. 
Homerr.  Martin»6Cow.l66.  Pnetiee,374— 

378 ;  493. 
Honay  r.  Cheaterma^,  5  Cow.  99.    Pneiiet, 

666;  505. 
Hone  T.  HeniiqneB,  13  Wend.  940;    Fnsdi, 

195;  349. 
Honeywell  t.  Bnme,  8  Cow.  191.    Coili,  S3; 

935. 
Honaeworth  t.  Snydam,  7  Cow*  106.    Certio- 
rari, 13^;  64. 
Hooker  T.Roger8,,6  Cow.  577,   Prietieai464; 
.  498.      •  . 
T.  tJtica  and  Minden  Tonpdn  Coo- 

nanj,  19  Wood.  371.      Highways,  14, 15; 

Hopper,  Matter  of,  5  Paige,  489.  CHixatr-- 
/runottfet,  1393—1395;  139.  Cbaroiit- 
ri4»*aUMiee/for,  9747 ;  908.    Jadge,16;»S. 

Hopping  T.  Qoin^  18  Wend.  517.  Attoney, 
46 ;  36^ 

Hopkioa  t.  Baaka,  7  Cow.  650.  Eria«M^ 
97^-4377;  816.  Inaolrenia,  90-98;  37S. 
Partnerahip,  47;  446. 

■  T.  C 


obum,  1  Wend.  999.    Prk^ 
97*  480. 

— 1-^  v«  Ftinn,  6  Cow.  596.    Pnetiee,6M; 
507.  .  « 

T.  Haywood,  13  Wend.  965.  Joftmi' 


Conrta,  168;  956. 

T.  M*Lare»«  4  Cow.  667.    Caurcnr 


and  Administratora.  76 ;  335. 
Holdgate T.Clark,  10 Wend. 915.  Bond, 97;  69. 
Holladay  t.  Maich,  3  Wend.  149.    Efidenoe, 

393;  318.    Fencee,  6,  6;  340. 
Holley  T.  Mix,  3  Wend.  350.    Falae  Impriaon- 

ment,  13, 14 ;  339. 
Hollingahead  t.  Mactier,  13  Wend.  976.    Ae- 

aumpait,  79,  80 ;  30. 
HoHiater  t.  Johnaon,  4  Wend.  639.    Joalicea^ 

Courta,  157, 158 ;.  956. 
Holmee,  ex  paries  5  Cow.  496.    Corporattooa, 

"-     ^^    996. 


-^PrweUee,  9936/9937;  181.    EnAmce^r, 
309.  ... 

T.Mollinienx,4Wend.465»  HusImimI 


and  Wife,  37 ;  364, 

T.  The  People,  19  Wend.  76.   Indiei' 


ment,  45 ;  367. 
Hopeon,  Matter  of,  1  Edw.  8.     Cbaxcibt- 

GifoiH/fim,  779 ;  107. 
Horton  T.  Anehmoody^  7  Wend.  900.   Acuov 

on  the  Caae,  31 ;-  5. 
^ T.  Horton,  9  Coir.  589.    Praetiet,  737, 

798 '  508.  ' 

Hoeack  t.  College  ef  Phjaiciani  io  J^ewYoffc. 

5  Wend.  547.  CorporatioBs,  75, 76 ;  8S8. 
Hoeford  t.  Nichols,  1  Paige,  990.  CaAXcnv-- 
JMeref<,lU9,1113;  194.  I115»1U6;1»' 
CbancuY— Afi>r<gage,  1459;  143.  Cbav- 
cnr-^lhsatB,  9790,  9791 ;  906.  Erideoce, 
65;  305. 
Hoftmer  T.  WUUamSt  7  Cow.  494.  CerOoiin, 

7;  64. 
HoTey  T.  tloYey«.5  Ifaige,  551.    Caiircm- 
CoeiB,  449,  443; '90.    CHAifctaT-&/»a^' 

9517 ;  195.  ^  ^ 

Homby'a  Will,  Matter  Of,  9  Paige,  W.  Cwfr 

OKBY^WiU,  9779-^9774  S  9«».       . 

Howe,  Matter  of,  1  Paige,  196.    Atttgun**' 

13 ;  94.    CuAMCmtLT^Ikbim',  661*  W  i  JJ" 

CHAiiGaaT--:Afer/^«g«,  1433;  149.    l^ 

1494;  145. 


-HAMSB  OF  CASKS. 
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7Vtti^8682;  804. 
— — —  ▼.  Sqatre,  9  Cow*  91.    Eseapo,  SO — 

S4s  300. 
Hoyt  ▼»  BlairBv  Id  Wend.  188.     Seiro  Facias, 

13;  639. 
Hubbard  ▼.  Cbenango  Baak,  8  Cov.-88.  Banka, 

4;  45.    TeDder,3,  4;  570. 


T.  Elmers  7  Wend.  446«     Pirinoipal 

and  Agont,  90»  91 ;  511. 
Hubbell  y.  Rochester,  8  Cow.  115.    TreanMa, 

36—38^  576. 
Hobert  r.  Williams,  6  Cow.  537.     lasoWant, 

40*  379. 
Hufiman  ▼!  Httlbert,  13  Wend.  ^75.    Prineipal 

and  Sarety,  51 ;  519. 
Hngfa  T.  Merrell  e<  a/.  1  Han, 389.  NewTdal, 

47;  434. 
Ha^ea  t.  Fatten,  18  Wend.  i234.      Fxnetice, 

150;  485. 
— -*-  T.' Wheeler,  8  Cow.  77.    Bills  ot  £x- 

ehan«e,*139;  56.   918;  59.    Pleading, 879, 

S80;  468. 
HttHn  r.  R^kwdl,  9  Cow.  668.    Costs^  151 ; 

839. 
Hull  ▼. Senthwortb,. 5  Wend.. 965.    Qfficaand 

Offieer«3-^;  44h 
Humbert  t.  BeeCor  of  St.  St^hen'a  Qhnreb,  1 

£dw.  306.     CHAnocaT— OMpor«tfioflH  847, 

848;  as. 
Homphrey,  ear  jMrle,  10  Wend.  6I8»'    Sqpeiw 

viama^  13;  565. 

■  ▼.  Caode,  8  Cow.  509.    Pntetice, 

101;  483. 


Kurd  T.  Grant,  3  Wend.  340.   Dower,  51;  88$. 
llarst,  Matter  oU  7  Wend.  939.    InsoWent,  80 ; 

374. 
Hoston  T.  Winans,  5  Wend.  163.     Covenant, 

39 ;  865. 
Hay  T.  Brown  ei  al.  13  Wend.  591.     Award, 

70;  40. 
Hyde  t.  Stone,  7  Wehd.  354.    Gnardian,  13 ; 

353;    Interest,  83;  389.    I^imitation  of  Ae* 

tions,  54;  416.    Trorer,  38,  39 ;  589. 

— *->  V.   ■     ■  ,  9  Cow.  830.  Judge,  7, 8 ;  394* 

TenanU  In  Common,  13-^17 ;  569. 

▼.  Hyde,  4  Wend.  630.   Dower,  89--31; 


jta 


T,  CettelyoD^  4  Caw.  54.   Piaetiee, 
85^-^60;  489. 

V.  Cntoming,  5  Wend.  90.  Ezeen* 


tion,  157,  158;  331. 
Hnnn  t.  Norton, '  1  Ho^k.  344.    Cmamcmmx^ 

Intent^  11034  194, 
Hiint,carjiarie,&Cew..484.   -Poor,  17;. 476. 
▼^  Comatook,  15.Wend.  666.    I4eaaat58, 
53  ;  410. 

T.  Holland,  3  Paige,  78.     CHAiiCNfr— 
Ff^tUat^  9068, 8663;  179^ 

T.  Peake,  5  Cow.  475.     Infoot,  80*  1^1 ; 
370. 

T.WiokwiretU  Wend.  108.    Comts.  of 
Jnatices,  87 ;  853.     Justices  of  the  JPeaoe, 
86;  408. 
Hnnter,  Matter  of,  1  Edw.  1.     Chakoibt— 
i:e«Me,1309,  t810;.l^. 

T.  Boitis,  10  Wend.  358.     Conrta  of 

.ioalieeay.f4,15;.850. 

T.  GreaTea,  4  Cow.  537.    Oactiomi  to 


Ml. 

Hyer  y.  Burdett,  1  Edw.  385.     GsAiicii^r— 
/'arinw«&^  1648 ;  153. 


Idley  T.  Bowen,  11  Wend.  347.    Crakckbt^ 

Apud,  43.  59.r-61 ;  78.    Infants,  33 ;  370. 

WlU,  18;  598.     16;  593«. 
Ingaba  T.  Lord,  1  Cow.  840.    Eiror,  80;  898. 

Execution,  40,  41 ;  336.    TroTer,  3;  581. 
■■  '        T.'l^perage,  10  Wend.  674.    Eyidencf, 

435 ;  394.    Trespass,  74 ;  578. 
Ingeiaoll  t.  Vaq  Bokkelin,  7  Coi^.  670.    Shipf , 

97.  31,  38;  550.     39-^5;  551.     Trover, 

33-^;  591. 
Inman  t.  Foater,  8  Wend.  j6<^.    Slander,  95—* 

96;  558.  .  \ 

— -*-—  T.  The  Weatem  Fire  Insnranee  Co.  18 

W>nd.  453.    Insuianee,  160,J61<;'  385. 
Irving  T.  Dnnscomb,  3  Wand.  305.    Cbaagbbt 
fi^^eo/,  57,  5Q;  73.  ,  v    ^ 

T.  Humphrey,  1  Hppk;  384.    Cbahobbt 


-^ZMtfor,  509-^11 ;  93. 
frrings  ▼.  Humphreys,  1  H^.  864.     Cham- 

CKKT—/V«6/^,  1998 ;  170.    8887 ;  184. 
Irwin  T.  Deyo,  7  Cow.  153*     Praotice,  145, 

14«;  4»&. 
T ,8  Wend.  885.    Coata,  347,848; 


aiaaiine's  Conit»89;  67. 

T.  Le  Conte,  6  Cow.  788.    ^Landlord 


and  Tenant,  55^-41;  404^40^    New  York 

City,  436. 
JInatlngton,  Adminiatrator,  ▼.  Bfinkeibofl^  10 

W*end.  378.    Ezecntora  and  Administrators, 

66—71 ;  S35. 

■         T.  Goodwin,  8  Cow.  581.    Centto- 

rari  to  a  Jaatiee*s  Covitr47  f  67. 
Hnrlburt,  ex  parte^  6  Coew.  138k    Conxta«  of  Jus* 

liaes,859;  £59. 
Hnid,  Mstter  of,  9  Wend.  465.     Absastding 

and  Abaenr D^btoia,  4, 5;  1.^ 

T.W«at,  7  COW..759L   JJItUmim.  807; 

313.    374;  381. 

VoblU.  79 


843. 
laaaos,  carjpfir<e,.18Wend.d93.    Coari  pf  £^ 

rora,  37;  347. 
Uenhart  t.  Brawn,  1  Edw.  411.    Cxavcv^t— 

Husband  and  Wift^  875 ;  1 13.    CHANCcnT— 

FTtl/;  8863 ;  31& 
Isnard  t.  Caseank,  1  Paige,  39.     Chakokb7^ 

uiPniriice,  9000;.  170.    3435,9430;  190. 
Ivea  ▼•  Jones,  1  Wond.  383.     PrMtice,  401 ; 

494. 

J. 

Jack  T.  Adama,  7  Wend.  367.  Descent,  1;  ^76. 
▼.  Martin,  13  Wend.  311.    Replerin,  70; 

533. 
Y.  ■  ,  14  WaM.  6<ff*  Bcpletin,77; 

533. 
Jackaon  t.  Allep,  3  Cow,  830<  Lease,  91— S8 ; 

408.    Way,'3;  598. 
i     ▼*  Andemon,  4  Wend«  474.  Deed,  94, 

96;  376.    Evidence,  333 ;  314.    Sheriff,  58: 

545. 

T«Andrew8,7W«Dd.l53.  f^ectment, 


1 1 1, 1 13 ;  388.     Vendor  and  Purebaaer,  31, 
88;  590. 

▼•  Bvilqr,  5  Cow.  865.    Amendment, 


83;  19. 


NAMES  OF  CASES. 


Jaektoa  t.  Baker,  6  Cow.  183.     Principal  and 

Agent,  84;  514. 
-i*— *—  T.  Bateraan,  9  Wend.  670.  Judgment, 

39;  396.    TrasC,  17  ;  585. 

T.  Betts,  6  Cow.  377.    Will,  58—67; 


596. 


T. ,  9  Cow.  808.    Judge,  3;  394. 

Will,  7—11;  599. 

T.  Blodgel,  5  Cow.  993.    Mortgage, 


48—50;  496. 

▼.  Bowen,  7  Cow.  13.  Judgment,  ^0; 


397.     Mortgage,  14— 1&;  495.     119—191; 
499.     161,  169;  490. 

▼.  Bradford,  4  Wend.  619.  Heir^  31— 


33;  357. 

— .—  T.  Breeae,  6  Cow.  49.  Coata,  11;  933. 
T.  Brink,  4  Cow.  483.    Ejectment,  75 


—77;  986. 

T.  Britton,  4  Wend.  507.    Ejectment, 


106;  987.     ETidence,  193;  309. 

T.  Brodca,  8  Wend.  497.    Efidenoe, 


59;  305.    99;  ^307.    931;  314.    387;  399. 
▼.  •,  8  Wend.  487.    Evidence, 


166;  311. 

T.  Brown,  5  Wend.  590.  Corporationa, 


77;  998.    Stale  Agent,  1;  561. 
T.  ,  13  Wend.  437. 


978. 


>,  00 ; 


T.  Browner,  7  Wend.  388.    Jdatioea* 
Courta,  149— 163;  955,956. 
'       ▼.  »  4  Cow.  51.     Practice, 


576;  501. 

r.  Budd,  7  Cow.  658.  Redemption  of 


Landa,  6-»-9 ;  696. 

T.  Burton,  1  Wend.  341.    Ejectment, 


103;  987. 

▼.  Cadwdl,  1  Cow.  639.    Bf U  of  Ex- 


oeptiona,  1;  47.    Uae,  1-— 6;  588. 

T.  Caldwell,  1  Cow.  699.     Evidence, 


956 ;  194.    EzeeuUon,  35 ;  399. 

T.  Camp*  1  Cow.  605.   Ejeetmtat,  60 

>  6  Cow.  605.  Deed»  5 ;  971. 


;  985. 

T. 


T.  Campbell,  5  Wend.  579*  Mortgage, 


167—170;  430,431. 

T.  Carmon,  9  Cow.  616. 


799,  730 ;  508. 

T.  Carpenter,  3  Cow«  99.  Coata,  131; 

▼.  CKepin,  6  Cow.  485.    Evidence, 


938. 


900 ;  313.     Judge,  9 ;  394.'    Judgment,  17, 
18;  395. 

T.  Chew,  3  Cow.  998.  Writ,  13 ;  597. 

▼.  Chriatman,'  4  Wend.  977.    Beriae, 


98;  978.     Evidence,  79;  306.    New  Trial, 

11,19;  439. 

— —  Y.  Chofchili,  7  Cow.  98.     Dower,  35 
•  981, 

I T.  Clark,  1  Cow.  140.     Coata,  198; 


938. 


T.  Cody,  9  Cow.  140.  New  Trial,  8 ; 
491;    64;  435.    Trial,  U;  579. 

V.  Coe,  5  Wend.  lOl.  Ejectment,  175; 


999. 

» ex  dem.  Waleh,  v.  Colden,  4  Cow.  966. 
Mortgage,  19, 13 ;  494.  88;  495.  115;  498. 
146,  147 ;  430.^ 

▼.  Cole,  4  Cow.  587.     EjectaBent,  9, 

10;  913.    £videaoe»  43^44;  983.    910,911; 
^4. 


Jaekaott  ▼.  Colltaa,  3  Cow.  89^  Qeetmeat,  6B ; 

985.    174;  991.   Execution,  101;  398.   149; 

330.    Statotea,  7;  561. 
V.  Colrer,  1  We^d.  488.     Deed,  66 ; 

974. 


T.  Comba,  7  Cow.  36.  EjeclmeBt,9l5 
—918;  993.    Gnatdian,  1—4;  353. 

V.  Cook,  1  Cow.  309.    Bwape,  4—8; 


300.    Evidence,  1,9;  309. 

V.  Covert,  5  Wend.  139.  Fiaoda,  178; 


359. 


9;  18. 


T.  Crane,  1  Cow.  38.   AmeadnMat,  1, 

T^  Crewford,  19  Wend.  533.    Sano- 
gate,90— 99;  566.  <* 

V.  Criaaey,  3  Wend.  951.     Evidaaee, 


37  *  304. 

v.Denon,5Cow.900.  l^eeltaieat,  19; 

T.  Daley,  5  Wend.  596.    CaBa]f,ll; 


983. 


6l 

.      T.  Dalton,  1  Cow.  543*     Agreeneat, 
90,91;  II. 

V.  Daina,  3  Cow.  596.   Piactioe,998; 


490. 


T.  Davia,  6  Oow.  193.  Award,  31;  38. 
Evidence,  66;  $05.  966;  316.  Laadloid 
and  Tenant,  94—94 ;  403.,  404.  New  TVial, 
1 ;  431. 

T.  Delacroix,  9  Wend.  433.    Urn, 


8  9*  408. 

V.  belancey,  4  Cow.  497.  Deed,  1,9; 


971.    45;  973.    83;  976.     Evidenee,  37S, 
376;  391. 
— —  V '. ,  5  Cow.  33.     Tntiim, 


95'  575. 

▼.Deniaont 4  Wood.  658.  EjettaMt, 


194;  999. 

t.  Dewey,  5  Cow*  397.     Slaves,  7- 


11;  559. 

T.  Dewitt,  6  Cow.  316.    Dower,  9; 


980.    96;  981.    MorUragie,  106;  498. 
V.  Donglaaa,  5  Cow.  458.  Pateal, 


T.  Eddy,  9  Cow.  598.     Pnctic0»  ^ 


434  *  4961 

1^  V.  Eta,  5  Cow.  314.      Eacheat,  1-4 ; 

300.    Evidence,  956, 956;  3141.    410^13; 
333. 


668. 


V.  Eaty,  7  Wend.  148.  Taiee,  10*  HJ 

T.  Elmandorf,  3  Weed.  999.    WUI, 

34;  594. 

V.  Eddy,  9  Cow.  598.    Piaeliee,  630, 


631*  504. 

*    V.  Edwarda,  1  Cow.  138.   Coata,  195 

— ^  1  Cow.  596.    Tne^ 


.^197;  938. 

■    T. 


585. 


495'  496 

*    t.  Pellar,  9  Wend.  465.     Tnl•^  16? 

T.  Fituimmona,  6  Wend.  546.  Tf^- 

tice,705,706;507. 

T.  M     ,  10  Wend.  9.    Alieo, 


9;  17.  *  Deeoent,  9;  978.  ^  ,.. 

▼.  Flint,  9  Cow.  594.  Ej^cto«*»  ^^ 


^•167'  970 

*    V  French,  3  Wend.  337.    B8«««»*"^ 


«7;984.   .104; '987.    Bvidenoa,99S;  317. 


NAMES  W  GASES. 


Mr 


Jackson  ▼.  Ttotft^  6  Cow.  346.  ConatitalMAal 
Law,  96 ;  934.  Ejectment,  73, 74 ;  986*  Bvi- 
denee,  89;  306.    Hfllf-Moon  Patent,  1;  345* 

— —  T.  Gager,6  Cow.  383.  Awaxd,  3»;  38. 
75 ;  40.    Evideoee,  90 ;  307. 

T_  ,6  Cow.  578.  £jectnieot,179; 


S91. 


.  Y.  Gale,  3  Cow.  94.  Costa,  194, 195 ; 

.  ▼.  Gamaey,  3  Cow.  385.  Costa,  905 ; 

.T.Gayer,9Cow.484.  Coats,  139 « 939. 

,  T.  Gouldt  7  Wend.  364.     Deed,  97, 

98*  976* 

▼.*  Gteent  7  Wend.  333.  Statutes,  45; 


Jaekson  t.  Jacoba,  6  Cow.  195.  Deed,  97,98; 

976. 
1-  ▼.  Jacoby ,  9  Cow.  195.  Eyidenoe,  1 13, 

114;  308. 

T.  Joboaon,  5  Cow.  74.  Ejectment,  69 


^4t. 
841. 


503. 


▼.  Groat,  7  Cow.  985.  Leaae,  38 ;  409. 
Y.  Gumaer,9  Cow.  559*  Deed,  64^65. 
80,  81;  974.    Practice,  103 ;  483. 

T.  Haigbt,  5  Cow.  445.    Contti  Su- 


preme, 1;  948. 

T.  Hainea,  9  Cow.  469.  Coats,  85, 86 ; 

▼»Halsto$d,  5  Cow.  916.    Deed,  6; 


936. 


971.    85;  975.    ETidence,  67.;  306. 

y.  Harper,  5  Wend.  946.    JByectmept, 


46r.47;  ^85-  «      «       . 

V.  Harrin^n,  4  Cow.  537.   Practice, 


793;  508. 

T.  Harris,  3  Cow*  941.      Mortgage, 


140-^45;  430. 

T.  Harseii,  7  Cowv  393.  Landlord  and 


Tettant,  66---68;  405. 

T.  Hart,  11  Wend.  343.  Chahcebt— 


/Vacltee,  9948, 9943 ;  181 

r.  HawlejT,  11  Wend.  183.  Ejectment, 


ai4 ;  893;. 

Y.  HiU,  5  Wend.  539.  Ejectment,  107 ; 

V.  Hilla,  8  Cow.  990.  Ejectment,  969 ; 


987. 


893.    Eridenee,  9784  306.    Frauda,  1;  349. 
T.  Hoaglaad,!  Wend.  69.  Costs*,  934 ; 

T.  Hoffman,  9  Co^«  .971.    Eatoppel, 


849. 


7—11;  301. 

T,  Hooker,  3  Cow.  16.  Practice,  455 ; 

-.^  5  Cow.  907.     New  Trial, 


497. 


T. 


36*;  433. 

▼.  Hotcbkisa,  6  CoW.  401.    Vendor 


and  Fnrchaaer,  6 ;  589. 

▼.  Kubbell,  1  COW..613.     Deed,  47 ; 


385.    E3ectmont,  17 ;  983.    67 1  985.    En- 
dence,368;  391. 

— ^  t.  Hall,  5  Wend.  539.  Deed,  96 ;  979. 
▼•  Hnntlej,  9  Wend.  944.  Costs,  984 ; 

▼.  Mandi  3  Wend.  99.     De«d,  59; 


944. 


973.    Estoppel,  13;  301 

^ T.  Irwin,  10  Wend.  441.  Statnies,  46, 

47;  563.    Harrogate,  16^19;  566. 

T.  Itcs,  6  Cow.  661.     Deed,  T;  971. 

,.      ■-■■■  T.  — — ,  9  Cow.  66U  Ejectment,  189 ; 


991. 

,  T.  J^kaon,  1  GoW.  976.  •  Ejectment, 

8;  983. 

>    T.  ,  3 Cow.  73.  Pmetice,  605; 


509. 


...-...,  5  6ow.  173.      Deed,  84'; 
875.  Evidence,  919;  955.  New  Trial,  9  U3i. 


▼•  ^ 


.^79;  980.    Evidence,  199;  313.     Limitap. 

tioB  of  AcUona,  91—98 ;  414, 415.      Tenant 

by  tbe  Courtesy,  1—3;  570.  Trust,  9 ;  584. 

., y,  .., 7 Cow^ 419.  Practice, 479 ; . 


497.    585;  509. 

-«-  T.  Jones,  9  Cow.  189.  Execution,  199*; . 


399. 


▼.  Kent,  7  Cow.  59.     Practice,  358 — 
363  ;>  493. 
— *-  T.  King,  4  Cow.  907.    Deed,  89 ;  975. 

▼.  Kip,  3  Wend.  930.     Lease,  40,  41; 


409. 
311. 


j570. 


T.  Lunb,  7  Cow.  431.  Evidence,  160; 
T.  Law,  5  Cow.  848,   Tender,  5— 19; 

« 

▼.  Leek,  19  Wend.  105.    Deed,  34; 
979.     Ejectment,  161;  990,     Estoppel,  99 ; . 
301.    Evidence,  93;  303.    944;  315. 

V.  Leggettf  5  Wend.  83.      Practice,. 

> 7  Wend.  377.  Ejectment,. 


458 ;  497. 

V. 


199 ;  989.     196, 197 ;  899.     Evidence,  49 ; 
305.    New  Trial,  91;  439. 

V.  Leonard,  9  Cow.  653^     Ejectment, 


101,  109 ;  987. 

: —  T.  ,  8  Wend.  534.    Ejectment, 


930,  991;  993. 

-,  ex  dem,  Livingston,  v.  Kipp,  3  Wend. 


930.    Landlord  and  Tenant,  85  r  406. 

V.  Livingston,  7  Wend.  136.    Deed, 


58 ;  974.    Evidence,  199—131;  309. 

T.  Long,  7  Wend.  170.     Ejectment, . 


198*  989. 

T.  Lfoomia,  4  Cow.  168.  Treapass,  90; 

.— ^  19  Wend.  97.     Practice, 


575. 


V. 


740;  508. 

.        T.  Lnquere,  5  Cow.  991.    Device,  14, 

15 1  977.    Evidence,  75—78 ;  306. 

V.  Lytic,  4  Cow.  16.    Ejectment,  157, 


158*  990. 

v.'Mancioa,  9  Wend.  357.    Deed,  51; 


973.    Eje<;tment,  44 ;  984. 

v.'MarA,  6  Cow.  981.  Patent,  9—13; 

't.    .    »,  5  Wend.  44.  Ejectment,  45; 


885. 


V.  Martin,  19  Wend.  3U.    Slavea,  99 
-**-95;  560. 

V.  Mather,  7  Cow.  301.   Frauda,  66— 


78;  346. 

V. 


.,7  Cow.  .416.    Costs,  997— 


889;  848. 

V.  irChesney,  7  Cow.  360.  Mortgage, 


75—78;  497. 

V.  M*Clellan,  4  Cow.  995.   Lease,  36, 


37  *  409. 

v.M'Cioskey,  9  Wend.  541.    Eject- 


ment, 195 ;  989.    Pleading,  98 ;  458. 

T.  M^Connell,  19  Wend.  491.     Eject' 


ment,  139 ;  989. 

V.  Miller,  3  Cow.  57.  Coata,  139, 133; 


988. 


>  T. ,  6  Cow.  38.  Practice,  653 ;  504. 


X 


Ruiaoy  CAsiK 


fi83,     Evidenee,  30,  31 ;  304i     804 ;  313. 
LsndlMd  Mid  Temnt,  68  \  40S. 

T.  — :-,  7  Cow.  747.  TeMiil*%Wfll, 

1-LSj  570. 
■  T.  — — ,  0  Wend*  889^    Chai«obbt«— 

YVtuife,  8077 1 803.    Etid«noe»  186, 187;  309. 
168,168;  311.    947;  313^ 

T.  M^K^oaey,  3  Wend.  833.     Beed, 


53,54;  873. 

T.  M^Kinnej,  7  Cow.  480.     OMtt» 


830;  843. 

t;  MdBcrieff,  5'WeDd.  JMv  Agreement, 


10;  11.    Eieetinent,  8 ;  883.    30;  864« 

T.  Moore^  6  Cow.  706.    Crtant,  t^ll; 


358,  853.    Trasi,  4-^7;  364* 

T.  Moirej,  1  Cow.  166.    Amendment, 


14^17;  18. 

T.  Myeie,  11  Wend.  633.    ETidonee, 


840^848;  316. 

T.  Nelson,  6  Cow.  848.     Evldenee, 


J^Mtem  n  lUtfabene^  t€im.  393,    PimiIm» 
607,690;  606w 

▼.  Rieet  3  Wend.  18a    EndeBee,ll; 


308^    888 ;  317.    FhMtiee,  378;  493. 

T.  RichnMe,  6  Cow..6i7.     Deed,  84, 


86; 89^   i^jeclmenl, 31— 86$ 884.   78^886. 
T.  Rdberte^  1  Wend.  478.   SfaeriH;  118: 

^7Wend.83.    EfidenMyTO, 


6iaf 


T» 


71;. 300.    IhieeaANs  lit:  389. 

T.Roberts'  Execotors,  ir Wend. 492. 


Etidenee,  138^140;  309.  FMod6»106;  34a 
t.  Robteon,  4  Wend..  486.  qeetaent, 


Mii^a 


89 ;  884.     Eridenee,  18 ;  303.     Surogste, 
18,18;  666. 

T.  Rowland)  6  Wend.  666.     JvsImm* 


Oourti,  141;  966.  Deed,  88, 89^  878.  LtwI- 
fold  and  Tenuift,  89,  90;  406.  NewTM, 
63;  434. 

^  ▼«  RnsseR,  4  Wend.  648.    Nc^Tntl, 


341,  348^  391. 

r.  Osbom,  8  Wend.  866.    Deedf  ^; 


374.    93;  876.    ETidenoe,  416;  983. 
i   I         ▼.  Ostrander,  1  Cow.  670.    Pleadmp^ 

67;  467. 

Olts,  8  Wend.  440;    qeetnent,  88; 


884.     113—116;  888. 

T.  Packard,  6  Wend.  416.'    Evidenee, 


893;  317.    Interest,  99;  391>     NewTrM, 
17;  438. 

▼.  Page,  4  Wend.  686;  Deed,  76;  876. 

4  Wend.    688.     Jnstiees> 


103;  876. 

■•— —  T. 


68;  494.  Patent,  13;  449.  SttrT0gals,14;M4. 
^.^^-— T.  Sa^Eell,  6t$ow. 38.   AttishMsl,^^ 


33. 


-,7Wend»\M.     PfomiMwy 


Note,  88;  681.     Etidence^  86r  307.    164, 
166;  311. 

T.  Saliebary,  3  Wend.  430.  Ejeetneot, 


148^  890L 

T.  Sehanbet,  4  Cow.  78.  Praeflce,344, 


t46; 


89;  366,  867<. 

■  T.    '      ' 


Courts,  164,1  to;  856.  Bzeeiition,  193;  389. 
▼.  Pafket,  9  Cow^  73.     Fraads^  76; 


346.    Judgment^  87 ;  396» 

V.  Paiiibarst,  4  Wend.  309.     Bjeei* 

ment,  137;  88$.    Eyidenoe,  183;  809;  ^ 
■      T.  ■   ,  9  Weild.4W9.   Bsieppel, 

16,  17;  301. 

A  T.  Paal,  8rCc^..609.    Qeetinent,  86r 


884. 

T.  Peeri  4  Cow.  147.  Coetn,  163;  840i 

T.  ^^-N  4  Cow.  418.  Pleadinj^,  136— 

138;  460.    Praotfiee,  131;  484w 

T.Perkins,  3  Wend.  308.   Deed,  91, 


98;  376.    Practice,  370, 371;  493. 

T.  Phillips,  9  C0W.  94.      Evidenoe, 


91;  307.    MilitaiyLands,  10^18;  483. 

T.  Phoenix  Bank,  6  Wend.  101.   Prao- 


648. 


-^7  Cow.  187.    H«iis,84— 
^  7  Cow.  417.  Shsiiir,  115; 


648r 


840. 


T. 


T. 


T. 


^7G0W.49O»  8heiiff;m; 
-y  8  Wend.  867.  Costs,  179; 


^4  Wend.  816.  15i|or,107; 


T.  Seorill,  6  vwsncli  96.     j^ectwisii 

1604  890.  .     / 

T.  Sheldon,  6  Cow.  448.    Landlcffd  aad 


Tennnt,  46—48 ;  404. 

T.  Shepard,  7  Cow^  88.   United  Stsln, 


1-^;  687%  ^     , 

T«  Shepherd;  6  Cow.  444.     Pnetiee, 


tice,  494 ;  498. 

T.  Pike,  9  Cow.  69.     Ejeetment,  1 ; 


883.    Deed,  3*,  St ;  871. 

T.  Post,  6  Coir.  130.    Deed,  76.  78; 

♦  ■«■.* 

16  Wend.  688.    Frauds,  180; 


876. 


349i 


876. 


T.  Potter,  4  Wend.  678.    Deed,  96 ; 

T.  Ramsay,  3  Cow.  76.    15«ecnllon, 

181,  188;  380.    Pleadings  133—136;  460. 
T.  Randall,  6  Cow.  168.    Dower,  43 ; 

T.  Rathbone,  8  Cow.  603.  Costs,  87; 


608. 


383,384;  494.  ,     ^ 

T.  Sinclair,  4  Cow.  43.    Pracliee,7»; 

T.  Slater,  6  Wend.  396.  Moi<gsgB,197; 

▼.  Smith,  6  Com  89.  AmendmeBt,94; 

-_^(rCow.680.    Ifcfor,395»& 
.^-»  7  Cow.  717.    Interest,  «►- 


439. 


19. 


=  T* 
Y. 


383. 


84  ;  391.  ^    ^ ^  ^^ 

T.Spearv7Wnnd.401.  B[ectBie»t,«f 

II  ▼.  SteUioase,  1  Cow.  188,  MortMiBj 


386. 


S4-«6';487.     108;  488.     B»id«nos,3«; 
880.    Release,  1— 4t  637.  ,,  .  _. 

-w^  Staffbrd,  8  €ow.  6d7i     Mattgir* 


336.     103;  841. 

■   T.  ,  3  Cow.  891.  EJeettnent, 


813,  813  ;  893. 


7 


-  T. 

97. 


^3  Cow.  896.  Writyld^ 


113,  114;  438.  ^  «._,^ 

— :.  T.  Stailsbuiy,  0  Wend.  801.  Ilfitm^ 


49;  386. ,  ^. 

T.  Sewaid*  6  Cow.  OT.     F»»d,  Mt 


346. 

1.1.,^^  T.  Stile 

^166;  390. 


^aiiinisnti 


»  > 


1VAME8  OF  CA8M8; 


JaBkMnt.9lil«i^rC;ow;l<6*  B^^oibmbI^IAI; 
990. 

t; -— ^  1  Com  eWL  Ejeotnwnt,  144; 
S90.     Pracaoe,  93.  .9«,  97;  483; 

T.  SUtos,  S  Cow;  449.   IjJMtmeal,  163 


— 156;  890. 

■  ■  ■     .    ▼. ■■      ■■» % Oo«r. fiMr  OMb^  199, 130; 


238. 


499. 


▼.— 


^5C«ir.JB9^    PJractiG»,d47; 


«w 


—178;  «91. 

.^^^  T.  ,  6  Coif.  447.  BJeotnieiit,  168; 


99a 


S90. 


^  T.        ■   i  6  Qow.  391.  Ejeeto^nl,  159 ; 

Tf      ■■    »6  Cow.  589*  EjooHiMt,  169, 

170;  991. 
■  ■     T.     M    n„y  fi  Cow.  597*  Ejootmenl,  140; 


989. 


999. 


a  Wood.  499.  EjooUbeiU,  19^; 


.▼.  Strangr,  L  liall,  U     WUl,  49-^1; 


595. 

«-— ^  T.  Sti6et0rt  6  Cow.  699.      EJeotmoiil, 
194 ;  289. 

-^'^ T.Sotpheo, 9<?oW. 457«  Pnclico, 499; 
496. 

— ^-^  T.  .Ttfllimdget  4  Cow.  450.    ETidoaee, 
306 ;  3  V».    Patanta,  15 ;  449. 

T.  Thompsoii^  6  Cow.  1'3«.     Will,  97, 


38 ;  593. ,  55-^7 ;  595. 

.««» T.       .     ■    ,7  Cow, 496a  Praetioe,  440 


..«443;  496. 

— «—  ▼.  Thurston,  3  Cow.  349.  Costs,  .149 ; 
939.  ^ 

V.  Tlbbits,  9  Cow.  941*  Partition,  1, 


9;  4^    91,99;  443.    Tenants  in  CooamoB, 
18,  19 ;  569. 
>*-^^T.      ■■   '  ,9 Wend.  599.  Birldenoe,36; 


304. 


>3W««l.d4U  Wssto,l;591. 


— «  T.  Topping,  1  Wend.  338.    Deed,  49, 
60;  973. 

Y.  Town,  4  COW.-599*     Deed,  78,  79 ; 


97$.    Judgment,  11—16  ;  395. 

T.  TiaTis,  3  Cow.  356.  EJeetment,134*4 


989. 


t.  Taeker,  1  Cow.  575.    Lease,  46-^ 
48;  409. 

T»  Tomor,  7  Wend.  453.     Mortgage, 


198;  499. 

¥.  TntUip,  6  Cow.  590.  An0ndn^nt,96; 


19. 


*,  7  Cow.  364.     Bill  of  Excep- 


tions, 18 ;  48. 

— «»T.     .1    ,9Cow.93at.  Jnstiees' Coarts, 


139,  140;  110.    Ejectment,  183—187;  991. 
Eimition,  49«;  326.    Sheriff;  57*;  545. 
▼  Vail,  7  Wend.  195.    Ejectment,  110 ; 


988.    Evidoiiee,  177;  319«    985;  314. 

T.  Vslkenbarg,  8.Cow.  960.    Mortg^)e, 


67—74 ;  496,  497.    StatuUM,  17 ;  561. 

T.  Van  Antwerp,  8  Cow.  973. ,  New 


JaelBoo  T*  Tan  Rtasen,  4'Cow. 395.  Deed,  41. 
—44;  273. 

1  ▼.  Variek,  7  Cow.  238.     DeTise,  1, 9 ; 
276.    Evidence,  313,314;  317.  ' 
▼.     I    ..   ,  T  Cow.  412..  Bill  of  Ezoep' 


tions,  29|  48.     Costs,  225,  226 ;  942. 
-^„T. ^9  Wend.  994.  Practice,  174; 


486. 


▼.  Vermilyea,  6  Cow.  677.  Ejectment, 
8(|-.«9;  986. 

▼.  Yickory,  1  Wend.  406.     Evidence, 


9fr;  307.     1 19  ;  308.    Patents,  16 ;  449. 
T.  Vincent,  4  Wend.  633.     Tenant  for 


Years,  1;  670b 

T.  Vrowman,  6  Cow.  399.    Practice, 


689;  509. 

▼.  Wakeman,  1  Cow.  177.    Practice, 


423,494;  495. 


-,  9  Cow.  578.    Pnwtiee, 
464,  466; -497. 

T.  Waldron,  13  Wend.  178.     Devise, 


30;  878.    Evidence,  101,  109;  307. 

T.  Walker,  7  Cow.  637.     fyectment. 


90,  91.  36-^9 ;  284. 
'■■    Y.     I.  ■■■  ,  4. Wend.  469.    Execution,. 


46 ;  326 ;  107 ;  329.    165 ;  331.     145 ;  337. 
—  V.  Waltermire,  5  Cow.  999.     Dower,. 
;  982. 
T.  ,  7  Cow.  3^.    Dower, 


10 f  980.    48— 50;  989. 

T.  Warfoid,  7  Wend.  69.    Ejectment, 


108, 109 ;  988.    New  Trial,  54 ;  434. 

y.  Wendell,  5  Wend.  142.     Deed,  16 ; 


271. 


T.  Whitbedc,  6  Cow.  632.     Practice, 
656 ;  504.    Tenants  in  Common,  7 ;  568*. 
-'-^  T.  Widger,  7  Cow.  723.  Deed,  7;  27U 
-— •*  T.  Winne,  7  Wend.  47.    Devise,  24 ; 
399.    Husband  and  Wife,  2—4 ;  362. 

V.  Winslow,  9  Cow.  13.     Deed,  19 ; 


971.    Bxscation,  104;  978. 

V.  Wiseburn,  5  Wend*  136.     Stututes, 


19;  561. 

y.  Wright,  3  Wend*  169.     Will,  33; 


694. 
290. 


271. 


y.  Wood,  6  Cow.  586.  Ejectment,  147;. 


m 


3  Wend.  97.     Estoppel,  19  ;. 


y.  Wyekoff,  5  Wend.  63.     £yectmen(« 
209;  293. 

y*  Yal0,  1  Cow.  218,     Piaetice,  66; 


482, 


y.  Young,  1  Cow.  131.    Amendment, 
66—68;  91. 

r,  Zimmermsn,.7  Weod.  497.   Frandat 


19 ;  349.    95 ;  347. 

y. .    ,  19  Wend.  999.     £vi« 


TtiaU60;4^ 
— —  y. 


— ,1  Wend.  996.    Qosta, 
46f835, 

y.  VanderhQjrden,  1  Paige,  386.    Deed, 


98,391  973^. 


dence,  73 ;  306,    New  Trial,  89 ;  433. 
James  y.  Bennett,  10  Wend,  640.     £>|ectment, 
900;  999, 

y.  Berry,  1  Paige,  647*     Ciuiicsrt— 
Prodiee,  9175,  2176 ;  178. 

Vk  Delayan„7  Wend,.611,  Piaetice,  408  ( 
495. 

y,  Hnbbaid,.  I  Plige,  988.  CRA;iOBvr*-i 
/ii4giii€fi/,  1141— 1149;  190. 

v.  James,  4  Pisige,  116.     Cbaiici»t«-» 
Wilif  !W1G— Sdia ;  919. 


NAMES  OF  GAtn. 


JaelcMMiT.  Moray,  d  Cow.  946.  Deed,  7ft;  tV76« 

Mortage,  6 ;  434.    34—37 ;  485.     45—47. 

69—66 ;  496.     87—103 ;  497.      104.  119 ; 

428.     158— 160;  430. 
JuwoB  T.  Boll,  6  Cow.  698.     Covonant,  69— 

67;  966. 
—  T.  Ostnnder,  1  Cow.  670.   Goaotj  Trao- 

•arer|l;944.   Pleading,  44— 46 ;  456.   349; 

471.    Sapenriaora,  1—9 ;  565. 

T.  Tappaa,  3  Cow.  34.     Piaetloe,  109  f 

463. 

' T.  — — , d  Cow.  339.    Piaotiee,  697; 


500. 
Jaqnea  ▼.  Marqaand,  3  Cow.  497.    Inaolvent, 

41,  49;  379* 
.—i....  T.  — '         ■»  6  Cow.  497.  Partnorahip, 

19-44;  445.. 

T.  Todd,  3  Wend.  83.     Piineipal  and 


Mmaoa,  ar  parUf  7  Coiw.  494.    IfapMa,  %i 
599. 

at  parte,  9  Paige,  SM.    Chikrt— 


OMii,  3656— 3658 ;  87. 

T.  Blmiej,  1  Pnige^  646.     Cootnpl, 


1,9;  994. 

T.  Brldfe,  6  Cow.  693.     Sel^  99, 


^0;  541. 

▼.  Dalton,  I  Cow;  543. 


1..-6;  398. 

T.Fleet,.14  Wend.  176.     Thnt, 


10;  584. 

?.  Gagr,  6  Cow*  54*     Pnetiee,  5M, 


547;  500. 

▼.'Hunt,  11  Wend.  135.     New  York 


Citj,  46 ;  438. 

<v.  Johnaonf  14  Wend.  637.     Efidflaee, 


Agent,  16;  510. 
Jarman  t.  Griawold,  1  Cow.  199.    Amendment, 

64, 65 ;  91. 
Jefferaon  Insnianee  Co.  f.  Cotheal,  7  Wend.  79. 

Eriden^,  491, 499 ;  393.    InauMiee,.  147— 

149;  384. 
Jeffrey  ▼.  Bigelow,  13  Wend.  318.     Prineqpal 

and  Agent,  37;  519. 
Jenluna  ▼.  Bfabee,  1  Edw.  377.     CHAHcnnT— 

Hutiumd  and  Wift^  800 ;  109.     CHAjiOBnT— 
9996.;  181. 


— •  ▼.  Freyer,  4  Paiffo,  47.  CHANCsnT— 
Ikmut,  619;  99.  CHAjrcnar^-iSaMeulort, 
664 ;  109.  CBAHpsnT—J^tiAafitf  amd  Wift, 
819;  110.  CHANCcnT— /fi/M,  1005 ;  119. 
Chancut— Zejfa^,1399-1331;  136.  CaAir- 
csav- P/eodfH^,  1711;  156.  CBAHocMn— 
Pi«c/Me,9417;  190. 

■  ▼.  Hinman,  5  P^ige,  309.  CBAKcnr— 
Appeal^  109;  75.  CsAiroBnT — MoHgage^ 
1478;  144.  CBAiiccnr— FiM-Ctoira/i&r, 
9746;  908. 

▼.  Jenkina,  1  Paige,  943.    CHAHOcnr— 
9468;  199. 

▼.  Van  Schaiok,  3  Paige,  949.    Chait- 


CEBT— Porfiliofi,  1587-^1589;  150.     Chav- 
caar— IFt/4  9810;  911.     Merger,  1 ;  499. 
T.  Wild,  14  Wend.  539.    CKAMCsnvw- 


JppeaL,  107, 108;  75. 

T.  Wilde,  9  Paige,  394.    QgANcnnT- 


/fi/une/um,  1048—1053^;  191 
Jenmnga,  tx  parte^  6  Cow.  518.     Highwaya^ 

85—93;  361. 
▼.  Carter,  9  Wend.  446.     Pleading, 

117,  118;  459.     Sale  orChattela,  14^16; 

535. 

T.  Webater,  7  Cow.  956.    Conria  of 


Jaatieea,  934,  935  %  959.    Fraodo,  164,  ito ; 

351. 
Jerman  ▼.  Griawold,  1  Cow.  199.    Bond,  1 ;  60. 
Jerome  t.  Borram,  1  Wand.  99'3.  Attorney,  14 ; 

34.   ,Co8ta^940;  949. 
Jeraey  S.  B.  Company  ▼.  Jeraey  Company,  1 

Hopk.  460.     CBAKcxmr^-Mir/gage,  1449— 

1444;  149. 
Jewell  ▼•  Jewell,  8  Cow.  109.    Coata,  939^ 

949. 
^-^  ▼.  Schrappel,  4  Cow.  564«    Aaaurapait, 

98 ;  31. 
Jewelt  ▼.  Woodward,  1  Edw.  195.    CaAiicaav 

--^tngnmenty  167;  77.     Chahcbbt— iWfor 

and  Oeditor,  546—548 ;  95.' 


344;  319.    Hnaband  and  WUb,  57— 59;SS6. 
....^^  T.  ■.,  1  Edw.  439.    QnAnonT— 


ffaabandand  Wife,  980—983;  118. 
■        ▼.  ■   I       ^  4  Paige,  460.    Gbambbt— 
ffuAaad  and  Wtfe,  948—951 ;  116. 

▼.  Jaduon,  1  Wend.  984.     EfcetaMBt, 


t^mm 


191;  999. 

T.'Miln,  14  Wend.  195.  ^Hdeaee,  488, 


439 ;  394.    Shipe  and  Seamen,  51 ;  66^ 
▼.  Rogeia,.3  Cow.  14.    Piaeiio*, ' 


490. 


7.  The  Steamboat  Sandoaky,  5  Wend. 
510.    Arreat  of  Shipe  and  Veaaalc,  7 ;  S3. 
▼.  Th0ma8.S  Paige,  377.  CBAionr— 
^ian  and  Woffd,  846,  847;  111.    Caui- 


eaar— P^«e<Me,  9968 ;  183.    9401 ;  169. 
^  t.  Wygant,  11  Wend.  48.    Cofeant, 

79  80*  967. 
Jonea,  ex  patie,  8  Cow.  193.     Bill  of  Enep- 

aona,99«;  48: 
T.  Araher,  9  H^,  349.    Jnetioia  of  the 

Peace,  96*;  409. 

—  T.  Baker,  7  Cow.  44&.  OenapiraBy,  1- 
6;  990. 

T.  Cook,  1  Cow.  309.    Amendment,  91; 

99. 
^  T.  Gray,  13  Wend.  980.  Coata,  193 ;  938. 

—  ▼.  lTe%  1  Wend.  983.  Piaalioe,  38,39; 
494. 

—  T.  Moor^.  1  Edw.'639.  CsAiionT^^ 
ietpA,  1111;  194.  CsAiieKinr— &Hf«^^' 
197 

▼.  Savage,  6  Wend.  658.     BHIa  of  Ex- 

ehange^  131^133;  .«51.    .  Bfidenee,  388; 

391. 
r.13pioer,5Cov*3^l*    HdieMCoipai. 

97;  354. 
T.  Swan,  6  Wend.  589;  BOlaofBntaS* 

and  Promiaaory  Nolea,  83 ;.  53^ 
T.VnaRanBt,9HnU,530.  PiaotieeiM; 

506. 
Jordan t.  Jordan,  6  Wend.  594.   PiaeHee,  1»; 

T.45aierwood,10Wend.699,  Ootli,^i. 


934. 
Joyee  t.  Williamn,  14  Wend.  M,l.    JUIb  of 

EiKchnnge,  900t  68.  ^^  ^ 

Jttdd  V.  Denniaon,  10 Wend.519.  Sato  ofCM- 

tela,  76;  538. 
▼.  FoK,  9  Cow.  959.   Pleadings  996, 391; 

474.    Replevin,  19;  599.  _ 

JddaonT.GibboBa,5Weod.994«    TMm,^\ 
978.    Pnotioe,  737;  508.    Thiat,S7;  W5. 


NAMES  OF  GASES* 


611 


JodaoQ  ▼•  JoDe8^.1dWeiid.309.   Pnetiee»419, 

490;  495. 
▼.  Leaeh,  7  Cow.  16S.     CMto,  916 ; 


342. 


K. 


Kane  t.  The  People,  3  Wend.  963.  Highways^ 

47;  369.    lDdictmeiit,86;  366.    Turnpi&ee, 

6^13;  686. 

-»  T.  ■    » 8  Wend.  903.  Higfaways^ 

8— 19;  367,  368.    Jurisdiction,  39^-^4;  366. 
T,  Whittaclg  8  Wend.  919w   CHAironT--'- 

Jppiul,  40^  All  71. 

T.  Van  Vranken,  5  Paige,  68.  'CHANccitT 

— Praeiiee^aSUi9;  180^  Chanobbt— &/Mt/or, 

8509,9510;  194. 
KxaMon  t.  Smith,  8  Wend.  437.    Bills  of  Ex- 

ehange9'188;  59.  ' 

Keeler  ▼.  Barline,  19  Wend.  110.  Bills4>f  £x- 

6h«08eil98;  59.    Practiee,  418;  495. 
—  ▼.  Chichester,  13  Wend.  699.  Gommon 

Seboolt,  19, 90{  990^. 
▼.  Field,  1  Paige,  319.      Chakqirt— 

TViMfo,  9737 ;  907. 
Keep  T.  Tyler,  4  Cow.  541.     Practice,  309^ 

3IU  491. 
Keiraled  v.  Arery,  4  Paige,  9.  Deed,  40;  973. 
Keller  ▼•  Sheua,  6  Wend.  540;     Coats,  148 ; 

939. 
Kellett  T.  Ratfabon,  4  Paige,.  109.     Cbaxcbrt 

— 12a»eutor«,  666 ;  109.     Cbahci^bt— SJtorro- 

M^  9606-^13;  199. 
Kelloipg,  ex  parUf  3  Cow.  379.    Conrts  of  Jus- 
tices, 188,  189 ;  967. 
->—^T.Htckok,l  Wend.  591.    Interest^  99; 

391. 


944. 


T.  Potter,  11  Wend.  170.    Costs,  979 ; 

▼•  Ridiaids,  14  Wend.  116.  Aecordahd 
Satiafaetion,  9, 10 ;  9. 

T.  Wood,  4  Paige,  578.     CRAiroBBT--<- 


Judgment^  1170— 1173  ;  198.    Cbabcbbt— 

Mortgage,  1475—1513;  144—147.      CbaIi- 

CBBT— iVodt^,  9975;   183.      Charcbbt— 

TVuaUi  9667;  909. 
Kelly  V.  Eckfofd,  5  Paige,  548.    Cbahcbbt — 

Frmdke,  9911—9913 ;  180. 

T.  Horton,  9  Cow.  494.  Highways,  96— 

98;  358. 

T.  Horlhnrt,  5  Cow.  534«  Partn^iahip,  11 

—13;  444. 

▼.  Mvllany,  9  Hsll,  905.  Actions  in  Gene- 

ml,  6;  3. 
K^sey  T.  Deyo,  3  Cow.  133.     Legacy,  5—^; 

410. 
Kemble  t.  Wallis,  10  Wend.  374.  Atsnmpsit, 

07;  99.    Note  for  Specific  Articles, 5;  440. 

Tender,  99 ;  571. 
Kenlow  t.  Hnmiston«  6  Cow.  139.  Highwayst 

71—76;  360. 
Kennedy,  Matter  jt»f,  5  Paige,  944.    Cbaxcbbt 

— Oumrdian  mid  Ward,  740 ;  106. 

T.  Mills,  13  Wend.  558.  Dower, 


40;  989. 
Kent  T.  Walton^  7  Wend.  956.     Interest,  100, 

101;  391. 
Kerwin,  ex  parte,  8  Cow.  118.    Conits  of  Jas- 

tices,  954,  965;  969. 


Kealer  t.  Hajrnes,  6  Wend.  547.  Practice,  41; 

481.    Sheriff,  37  i  544. 
Ketchntoi  ▼.  Ketshom,  4  Cow.  87.     Executors 

and  AdministTators,  79 — 89 ;  335. 
Keyes  r.  Brush,  9  Paige,  31 1«  Assignment,  14; 

94.     Cbabcbbt— />66<or  andCrediht,  690 — 

593;  94. 
Keyser  V.  Shafer,  9  Gow.  437.    Courts  of  Jus- 

Uces,  45 ;  951. 
Kiersted  t.  ATcry,  4  Paige,  9.    Ctf abcbbt— 

Judgment,  1167,  1168;  198. 
Kiess  ▼•  Tifi^  1  Cow.  98.     Aasampsit,  1;  95. 
Kilbounie  T.  Faixohfld,  19  Wend.  993.     Prac- 

$ice,  349 ;  499/ 
Kimhall  t.  Brown,  7  Wend.  399.     Limitation 

of  Actiena,  13;  414. 
—  ▼.  Hontington,  7  Wend.  479.  Practice, 

739;.  508. 
T ,  10  Wend.  675.     Bills 

of  Exchange  and  Promissory  Notes,  8 ;  49. 

Endenoe,  939;.  315.      Frauds,  93;    343. 

Pleading,  144, 145 ;  460. 

V.  Keyes,  11  Wend.  33.  Hnsband  and 


Wife,  49,  43 ;  369. 

T.  Mack,.  10  Wend.  497.      Conrts  of 


Justices,  88;  963. 
Kin^  ▼*  Clark,  3  Paige,.76.  Cb^lncbbt.— Chilf, 

310—319;  84. 
— ^  T.  Despsfd,  6  Wend.  977.    Frauds,  179 ; 

359. 
^— '  T.  Root,  4  Wend.  113.    Slander,  87—91; 

557. 
Kingsland  ▼.  Betts,  1  Edw.  596.  Cbancbby — 

mtf,  9865,  9866 ;  918. 

■     T.  Roberts,  9  Paige,  193.  Cbancbbt 
'   — A/feeoim/,  5 ;  69.      Gbam cbbt— ^/ufw/ton, 

1063;  193. 
Kingroan  ▼.  llathbone*s   Administrators,    19 

Wend.  1940.    Practice,  176  ;  486. 
Kinney  t.  Green,  10  Wend.  693.     Courts  of 

Justices, '95;  953. 
•  T.  Watts,  14  Wend.  38.   GoTenant,  41, 

49;  965.  ' 
Kip,  Matter  of,  1*  Paige,^  601.     Cbabcbbt— 

Evuknu,  649,  643.  665,  656;  100. 
— ^  T.  Norton,  19  Wend.  197.  Ejectment,  131; 

989. 
Kirhy  t,  Ktrby,  1  Pbige,  961.    Csarcbrt— 

Iliuband  mJi  W^e,  e6»-^9l;  113. 

I   t.  ^  1  Paige,  665.    Cbahcbbt^ 

Huebandaiid  Wife,  889,  900;  114. 

Y.  Stsson,  9  Wend.  560.    Practice,  611; 


499. 


'  '■  '   '  T.  Turner,  1  Hopk.  809.     Cbarckbt-^ 

QtM^dimt  and  Ward,  710—791;  104. 
Kissam  r.  Morris,  9  Wend.  959.   Amendment, 

II;  18.    Assumpsit,  59,  60 ;  98. 
Knapp  T.  Golhum,  9  Wend.  616.    Replerin, 

99—31;*  530. 

■   • .  T.  Curtis,  9  Wend.  60.    Bailment,  14 ; 

44.    New  Trial,  70 ;  435. 
— —  T.  Malthy,  13  Wend.  57.  Damages,  98 ; 

969.    Deed,  101;  976. 

T.  Smith,  7  Wend.  534.  Practice,  175; 


486. 


Kneeland  t.  Rogers,  9  Hall,  579.    Agreement, 

73;  15. 
Knight,  Matter  of,  77,  note  (a.)    Attorney,  31; 

35. 


IV^AMES  Of  G48B9. 


KDifht  ▼.  CaffBy*  1  Cov.  39.    Avafd,  67 1  lO. 

Pnctice,  68 ;  48S.    664 ;  506. 
Kniekeibacker  t.CoWmv  6  GoUr.  111.    Tias- 
paas,  75— 78;  578. 

i»  T.  De  FfM6t,  9  Paigs,  304. 
GauronT^-teonibm  «iitf  mvd;  7S8— 733 ; 
105.    763,  764;  107. 

•«-  ▼.'Hanrist  1  Paig«»SOO.  Agiee- 


M* 


meiit,  43;  13.    Chawobbtm  CWiii,  877;  83. 
OftftHonT-WWMliec  81 63 ;  177. 

.  ▼.  ilhijdfer;  3  Cow.  383.    Writ, 


14;  607. 
KnowltoDT.  BowrMODtSCovjlSO.   Pjieti^ 

817—819;  487. 
Koon  T.  GraMiaan,  7Wend«181.     BrUbnoe, 

483;  383. 


Laddc  T.  Hait,  4  W61I4..68S.   fiel4ifi;  38 ;  541. 
Lm  Fatge,  cc  pmie^  6  Cow.  -61.   Courts  of  Jaa- 

tiees,  883 ;  858.    Maodunntf,  63 ;  481. 
■  ■      ■       T.  Cttrior,  1  Wewl.  89.     Ploodiiif  , 

139 ;  460. 

-*  ▼.  BoDM,  1  W«id.  99.     Costs,  T8| 


GoTemiDt,  34;  863. 
Lanaiiif  ,  Matter  of,  3  Paigb,  866.  Cuksosiv— 

/f/ont,  1015—1017 ;  180. 
— ^—  T..  Albaa  J  Insoranee  Co.  1  Hopk.  103. 

Chahcbbt— Pi^dtM,  1735,1736;  156. 
— ^—  T.  Caswell,  4  r«ge,  519.   Cojoiciir 

— i^ftlioflya,  798—796;  168L 

T.  Goelet»  9  Cs«r.  346.     Mortgage^ 


19»— 185;  439. 

T.  M'iOttv^  t'Cow.45.  I■tMM^15 ; 


389. 


I..  ^ 


-^  7  COW..416.    PvadiMk 


75;  488. 

T.  Phs,  4  Bal^a*.  639.    Camciif^ 


/MidM<»M,  1304«  1306  ;  134.    Ciuln^nr* 
PwrUUon^   1593,  1594;   150.    CBA«citT- 

,1,1807;  161. 

T.  QiiackealHisli,^Cow.38.  Skeriff, 


836. 


T.  Knoelaod,  7  Cow.  456.  Consignor 
and  Conslgneo,  8—7 ;  880.  Costs,  831;  848» 
Evidsaeo,  806 ;  313. 

▼.  Looe,  1  Wend.  73.  Praetifl0,115; 


484. 


▼. 


8  Wend.  848. 


498. 


110;  548. 

'\    ■   T.  Stoith,  4  Wend«  10.    AdiDaoDUM 
Case,  4^;  6. 

T.  Van  Alstjne»  51  Wend.  561.  Find- 


ing, 899,  300;  469. 

T.  Viaeher,  1  Cow.  431.    Jadgflwut, 


It  8;  495. 
LaoUy  T.  PadiB,  8  Cow.  63.    Master  aad  Se^ 

▼ant,  4—^ ;  488. 
Lsrkitt  ▼.  ManOf  8  Paige,  97.  CsmciiT'-JVr 

tititm,  1575—1788 ;  150. 

V,  Robkuis,  8  Wend,  505.   Av«d,  4 ; 


La  Frombois  t.  Jaokson,  -8  Cow.  689.  'I)|eet» 

ment,  83*.*a94  887. 
LnghtT.  Poll,  lEdw.  577.    CBAJMnnv^-aka- 

ler*«  0^,1487;  141. 
Lamb  T.  Cove,  1»  Wend.  64^   Fences,  9;  310, 
T.  Latbrop^  13  Wsnd.  95.    Tender,  J7— 

80;  671. 
Lambert  t.  The  People,  7  Cow.  103.    Csttio* 

inri,9— 18;  64. 
■  T.  1 ,  9  Cow.  578*     Cheat, 


1;  817.    Conspimey,  7-i-18;  881 

ment,  84;  366. 
•  Lametti  ▼.  Andenon,  6  Cow.  308.    Covensnt, 

8,  9 ;  863. 
L'Amooreox  ▼.•Gfosby,  8  Paige,  488.  Ghahoc- 

RT— /nfon/,  1004 ;  4 19.    iMmaiif  mnd  MoU^ 

1374,  1375.  1380— 138ft ;  138. 
Lamorienx  t.  Hewit,  5  Wend.  307.     Frands, 

144;  350. 
Lampman,  exparte^  6  Cow.  400.     Conits  of 

Jnstioes,  833 ;  8^9. 

y.  Hand,  4  Paige,  180.   CfUmGcnr— 

CMi,430— 438;  89. 
Land  t.  Wickbem,  1  Paige,- 856.   CHjjrosnr— 

rtmlia,  8855—8858 ;  188. 
Lander  t.  Clark,  1  Hall,  355.  Lien,  13, 14;  403. 
Lane,  Matter  of,  1  Edw.  849.     CaMrcnar— 

ffuAand  mnd  W^e^  874;  113. 

r.  iOng,  8  Wend.  584.  Moiteage,  53;  486. 

T.  Shears,  1  Wend.  433.    Sloitffagtt,  17 ; 

485. 
▼.  Wells,  7  Wend.  175.    Endenoe,  484, 

485;  383. 
Laagdon  r.  Boel,  9  Wend.  80.    Mortaage,  81 ; 

485.    66,57;  486. 
—  T.  New  Yoik  Equitable  Insoranee  Co. 

1  Hall, 886.    Insmanoe,  174;  386. 


Laiaon  t.  W  jman,  14  Wend.  846.     Fiaadi, 

149,150;  350. 
Laaala  t.  Holbrook,  4  Paige,  169.    CBARcnr 

/nrwdbcfio^  1878—1876;  133. 
Lassell,  ex  parity  8  Cow.  119.    Courts  of  Jn*' 

tiees,  S56 ;  1M0. 
Latham  t.  Edgerton,  9  Cow.  887.    Coorti  of 

Jnstiess,  86P;  060l     inriedietisn,  16-48; 

399. 
*— '  T*  Wioobdl»  1  Wend.  88L    Pmtifli, 

51 ;  481. 
Lalhrop  T.Briggs,  8  Cow.  17L     JsMisei* 

Cooits,  148 ;  tf6. 
T.  Jadlrini,  8  Cow.  484.   Pnoltfe,70; 

488. 
Latimer  oiIk.  Barton,  lW4iid.87&   New  York 

City,  31 ;  4S7. 
Lament  t.  Chatham  Fire  Insurtoes  CiN|ipiB7f 

1  Hall,  41.    lasninnee,  164-^67  ;38S. 
Laverty  et  al.  ▼.  Barr  tt  aL  1.  Wend;  589.  FUt- 

oenh^  15 ;  445. 
LaTett  ▼*  The  People,  7  Cow.  339.    EmVt  34, 

35;  89^. 
Law  ▼.  Ford,  8  Psige,  310.    CeAiiCBaT-^/^ 

finrO^  1609^-1611 ;  151, 

▼.  Jaokson,  8  Cow.  746.    BillsfExsep- 

tions,83;  48. 

y.        ■    »  9  Cow;  641.   Tender,  13;  571. 
y. ,   8  Wend.  809.     CoWt  ^t 

837. 
y.  Menills,  6  Wsnd.  868.    Bill  of  Bxoep- 

lions,  80;  48.    Ermr,  97;  89a    ErulM 

883;  314.    SutateS,  43;  56^.    TiisliS- 

15;  579. 
Lawren^,  ^  parU,  4  Cow.  417.   J^^dgMot. 

48,  49 ;  3!rr.  „.,,  ^ 
,8Wnp4.997.    W*^ 

67;  596. 


J 
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Lawmcd  t.  Bvrl[«r«  5  Wend.  301.  Evidenoe, 
3S3;318.  339;  319.  416;  893.  New  Trial, 
15;  439.  ; 

■  T.  BoItOD,  3  Paige,  994.  Chamcbby 

—Fr^eHit,  196»-*1961;  168. 

t.  Btteh,  3  Wend.  906.    IHeading, 


149$  460. 

T.  Bieltetieon,  9  Cow,  580«  Habeas 


«>* 


— —  T.  Poadey,  9  Paifa,  699.  Conapivaej, 
19;  991.  CiiA9CBaT— P/eadmga,  175t,  1768 ; 
168.     1869;  164. 

Y.  SelloD,  3  Paige,  84.     CHAiroaEY— 


Corpfitfl,  7,  8 ;  364.   Practice,  141*,  149 ;  484. 
▼.  Greenwich  Fiie  Ist*  Co.  1  Patge, 


687.    ^)HAiccsaT— 41eeeiM^,  9479;  199. 

T.  Hunt;  10  Wend.  84.     Eridence, 


13—99;  303. 

T.  Lawrence,  3  Paige,  967.    Chah- 


OKatr— 0»<f,  469;  90.   CmAnemRY^^BiMiband 

oiMf  fFt/e,  930— 933;  116. 

▼.  i  I  £dw.  941.    Chah- 


Pkadin»,  1686,  1689 ;  166. 
Leiber  t.  Giiodi^di,  6  Cow.  186.    Bills  of  £x- 

ehange-and  Promieaorv  Notesi  6 ;  49. 
Leiteh  .▼.-  Campeton;  4  Paige,  476.   CBASCBBr 

•F-JFVoe^tee,  9038,  9199  ;  171. 
Lelaod  t.  Dmiglaas,  4  ^¥eiid;  490.     Principal 

and  Agent,  14 ;  610. 
'Ijamon  y^  Foott  1  Cow.  699.^    Mortgage,  68; 

496. 

^  T«  Heir*,  of  Staats,  1  Cow.  699.  Ezeon- 


CBBT— FTtVA  9866;  916. 

-J—  ▼.  -. \ ,  1  Bdw.  667<    Chan- 


CEXt^WiU,  9863,  9864 ;  916. 

▼.  Monay,  3  Paige,  400^    Cranck- 


ET-^OMft,  476,  477;  91.  CsiUrccBT— Me- 
tedj  1107;  194.  CHAKCcar-i^ilbtfer'j  Cffi^ 
1416 ;  140. 

.  T.  TkoB,  1  Hall,  481.    Coats,  194 ; 


938. 


T.  Warner,.  1  Cow.  198. 


68,  69  ;  489. 
Lawton  T.  £fWHi,  9  Wend.  933,    Constable, 

30;  993.    Pleading,  376-^377 ;  473^ 
Leacrafl  V.lXembsej,  16  Wend.  83.    CiuifOB- 

nv-^sJoeoonf,  11;  69. 

'     ■  ▼.  » 4  Psige^  194.    ChaIIcs- 

.BY-^Pi^»id(m^,1849;.a63.  1903,1904;  166. 

Leavitt  y«  Crager,  1  Paige.  491.   CttARcnnr— - 

iVotftes,  1986— 1987 ;  169. 
— -^  Y.  Woods,  10  Wend.  668.  Costs,  968; 

943.     PraoUoe,  693 ;  607.         * 
Lee  Y.  Brown,  6- WeHd.  991.  -  Practice,  646; 

604. 
— -  Y.  Chapman,  11  Wend.  186^  Praetiee,  337; 

499. 
«— Y.  GIoYer,  8  Oow»  189.     Indians,  1—3; 

366. 

—  Y.  Hooter^  1  Paige,  619.  CHAKcasY-^iM/- 
.    or  ond'CredUort  694 ;  98.  CHAiiCBaY— /Voud, 

699;  104.  • 

Legg  Y.  Ofeitmgfa,  4  Wend.  188.     Error,  16 ; 
996. 

Y.  Robinson, 7  Wend.  194.  Pleading,  111; 
469. 

Y.  Siillni^n,  9  Cow,  41B.    Courts  of  Jns- 
tices,  18;  960.  ' .- 1 , 

—  Y.  Kinney,  9  Wend.  lUS^    Costs,  944; 
943.  .     iIo»1.'- 

Leggett  Y.'BoYd,  3  Wendi>97,6*:  EYidenee,  363; 

390.    New  Trial;  67 ; '  436. 
— —  Y ,  6  Wend.  600.     Joint  Debtors, 

6,  7;39U 

Y.  Dabois,  1  Paige,  674.    CsAircBBY-i- 


tors   and    Administrators,   176^177;   399. 

Jndgmeni, 38, 39 $'396.  . 
Lent  Y.  Btttler,  3  Cow.  370.    Slander,  69; 

666.  . 

Lentilhon  y.  Moffat,  1  Edw.  451.  ChahoBby — 

Ikbtoi'  and  Otdiiott  490, 491;  99.  667— 659 ; 

96. 
Leonard  y.  Crommelin,  1  Bdw.  907.   Crancb- 

BY—iriiZ,  9776— 9778;  909. 

Y.  Gary,  10  Wend.  604.    Bills  of  Ex- 


change, l34, 136;  66. 

Y.'MaiiMd,  1  Hall,  900.  Practice,  198 


■^130*  484. 
■  >.    ■  Y«  Mason,  1  Wend.  699.   Bills  of  Ex- 
change and  Promissory  Notes,  13 ;  49. 

Y.  Pitney r  6  Wend.  30/    Frauds,  84, 


86;  347. 

Le  Page  y^  M*Crsa^  1  Wend.  164.  Joint  Debt- 
ors, 3 ;  393.     Partnership,  49,  60 ;  446. 

Le  Hoy^Y.  Piatt,  4  Paige,  77.  Cbajvcbby- /)ted; 
609,  603 ;  '98t     CBAXfOBBY-^Proel^  9979 ; 
.  183.    Cbabcbby— ^TViM/f ,  9699 ;  904. 

Y.  Rogers,  3  Paige,  934.    Chakgbbt — 


Cbfft,  478— 481;  99. 
LcYcrick  Y.  Meigs,  1  Cow.  646.  Principal  and 

Agent,  76— 83;  614i    91—100;  616. 
Lewis  Street,  in  rt^  9  Wend..  479.    New  York 

City,  33 ;  437. 

Y.  Ball,  6  C4yw.  683.    Sheriff,  94,  96; 


643. 


Praeiiee,  9969,  9963 ;  189. 

—  Y.  ,9Paigev91!.   Cbahcbby— - 


PrsdMe,  9381—9388;  188. 

.  Y.  ,  3  Paige,  477.   Chahobby— 


Proe/tce,  9316;  185. 

_..  Y.  » 6  Paige,  114.  Alien,  8^11; 


18.    CHANCBBY—TVuite,  9685;  904. 

Y.  Edwards,  1  Hopk;  630.    Cbakobby 


.'-^fltrndie/tVm,  1187— 1189;  199.  Cbabobbt 
— JCw/MM,  1498—1439^  141. 
V(»..  lU.  80 


Y. '  G^rpoond,  -1  Paige,  300.  C  a  amcbbt — 
aifli,978;  88. 

Y.  Loxee,  3  Wend.  tO.    Distress,  16; 


979. 


Y.  Palmer,  6  Wend.  367.     Trespass,  63 
—66;  BTT. 

Y,  Payne,  8  Oow«  71.    Deed,  80—90; 


976. 


e#  al.  Y.  Payn,  4  Wend.  493.  Landlord 
and  Tenant,  86—88 «  406.  New  Trial,  13 ; 
439. 

— ^  Y.  Bpeiicer,  19  W^end.  139.    Debt,  16 ; 
970. 

Y.  StcYenson,  9  Hall,  63.  Mortgage,  17? 


—176;  431. 

—  Y. 


^  9  Hall,  948. 


669, 
663;  606.     « 

Y.  WiUiams,  1  Hall,  430.     lasaranee, 
191— t9X;  389,  383. 

Y.  Wilson,  1  Edw.  306.  Cbanobby^ 
P^odltefft,  1918, 1919;  166. 
Life  and  Fire  Ins.  Co.  y.  Mecbanica*  Fiie  Ins. 
Ca  7  Wend.  31.  CoYenant,  140—149;  931. 
EYidenee,  176;  319. 
Ligfitbody  y.  Ontario  Bank,  11  Wend.  9.  Pay- 
OMttt,  34^36;  4frl. 
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UMboAj  ▼.  Potter,  10  Wead.  6S4.  Cmm^ 

Ia«liees,65;  959. 
Limrell  t.  Satberiand«  11  Wead.  568.     Eii* 

deooeySI;  306. 
LioMsia  ▼.  Lush,  S  Wend.  306.  Cotti,  91;  933. 
Lineoln  t.  Battelle,  6  Wend.  *476.    ErideiMe, 

64 ;  305.  LnutitiQa  of  Aetioo%  40,  60;  416. 

Pradioe,  399;  494.     Prino^  and  Afpnt, 

18;  510. 
Lindsay  ▼•  iaakioat  9  Paiga^  681.    OBAHoaaT 

.-&<-<Sf;  9539,  9540;  196. 
linaaU  ▼.  Sniharlaad,  11  Waad.-666«     Coaito 

of  Jaatieea,  98 ;  950. 
Lion  T.  Bartia,  5  Cow.  408.     TVBfpaaa»  90; 

676. 
Lisher  t.  Parmelee«  1  Wand.  99.     P]raalioa» 

474;  497.    .588;  609. 
«-»-^  T.  Pierson,  8  Cow.  113.  Tramaa,  79 ; 

678. 

■  T.  ■  »  9  Wood.  346;    Plaading, 

399 ;  474.    RoploTin,  19 ;  599. 

T.  ,  11  Wand.  58.^    Baplevin, 


68,  59 ;  531. 
Litchfiald  Iron  Company  t.  Hernial*  7  Cow,  934. 

Evidence,  957 ;  316. 
Little  t.  Hanrayt  ^  Wand.  167.   Jodnentf  39 

»34;  396. 
Littlefield  ▼.  Btown,  1  Wend.  398.  SlMriffr99 

—94;  547. 
Littl^iohtt  7.  Blann,  3  Paig<0r980.     CHARoanT 

-^Practice,  1975—1977 ;  169. 
liTingaton  ▼.  Ackealoa,  6  Cdw.  631.  Aaaaa^ 

ait,  93;  31. 
^     ■   ■  T.  Adama,'  8  Cow.  176;   Jkotion  on 

tha  Caae,  46;  6. 

-  T.  Bai%  10  Wand*  384.  SlaTaa.  110; 


660. 


▼.  Conner,  7  Wand.  59.    PfaetSoe, 
193;  484. 

T.  Harria,  11  Wend.  399.    fiitaraat,* 


109^111;  399. 

T. 


>,  3  Paige,  698.  Eridenoe, 
301;  317.  CHAifoaaT<^£i/«ret<,  1199, 1130; 
195.  CHANcaaT— PibodHigt,  1809;  161. 
1897;  165.     . 

T.  Kipp,  3  Wend.  930.  Fiaada,  81; 


346. 


T.  LtYingaton,  15  Wend.  990.  Limi- 
tatiott  of  Aeliona,  68;  417.    WiU,  47;  695. 
T.  ,  4  Paiga,  HI.  Cbah- 


oaar— (fii/Maetfon,  1085;  199.  CHAHcaaT*— 
i'me^Me,  9131;  176. 

y.  Major  of  New  York,  8  Wand.  85. 
New  Yorii^City,  37— 41;  438. 

T.  filott,  9  Wend.  605.    'troapaaa, 


40;  576. 


r.  Ostrander,  9  Wend.  306.   Plaad- 
ing, 186, 187  ;  469. 

T.  Pera  Iron  Company«  9  Wand.61 1 . 


CaAiroaaT— J*lanli»r«,  1788;  160. 
T.  — r— ^ — ,  9  Wead.  693. 


Ejaetment,  116—118;  988. 

T.  — ^— — I— 


-*2 


391. 
Chajiobrt — AtD^utU^  96 ;  70.  CBAircBaT<«- 
JVmid,  683,  684 ;  103.  CsAifcaar— Piioii- 
ing9^  1684,  1685 ;  165. 

▼.  PUtner,  1  Cow.  176. 


696,  697 ;  503. 

T.  Soaerior  Coart  of  New  York,  10 


Wand  545.    Keplenn,  66»  66 ;  631. 


Livikigalon  «•  Van  Renaaaliar,  6  Wand.  63. 
Caufocar— P^^odifiiga,  1799;  167.  Moit- 
gaga,  118 ;  498.  Principal  and  Savety,  63; 
619. 

Lloyd  ▼.  Brewater,  4  Paige,  537.  CoaiiGaKr— - 
DAler  aad  Ortditor^  508;  93.  CnAMcaaT^ 
FleafUngtt  1776,  1777;  159.  CHiiiKXBr- 
Fr^aiee^  9096;  174.  Csahobbf— TVaili, 
9741,3749;  007. 

T.  I  ,•  5  Paige,  87.   Cma]u»b¥*> 


Cbifo,  436—439;  89.    444     446 ; 
Lobdell  ▼.  llapkiaa«5  Cow.  616.  Note  lor  Spa- 

ei6e  Artidee,  1 — 3 ;  440. 
Loekwood  y.  Bull,  1  Cow.  399.     Agfeamaat, 

48;  13.    Practice  796 ;  608.    lVoyer,l,9; 

581.    56—67;  583. 

T^  Flanagan^  8  HaUt  546.     Praetiea, 


^4 


180;  486. 
Loder  y.  Pbelpa,  13  Wand.  46.  CoorteofJaa- 

tieea,  16;  960.    Pleading,  109;  458. 
Look  y.  Cenaloek,  15  Wand.  944.  £mir,104; 

999.    Fianda,  198, 199;  349. 
Loomia  y.  Spaaoor,  9  Paige,  163.  .Cbaiksbt— » 

LuwkHu,  1369—1679 ;  138. 
.  ■     ■   y.  Swifik,  3  Wend.  906.     Slander,  84; 

557. 
Loop  y.  HaningtoQy  4  Cof#.  637.     Pmetiee, 

793;  508. 
Loper  y.  Loper>  6  Wand.  119.     Ameodinant, 

57 ;  90. 
Loiiilaid  y>  Coatar,  5  Paige,  179.     CRAHcaar 

— TViMto,  9665;    909.      CHARCBar— IFOi; 

9898—9835;  913. 

'  y.  Robinaon,  9  Paige,  976.  CxAaci- 

vw^^-JurudUtion^  1931—1934  ;  130. 
Load  y.  Seigeant,!  Edw.  164.     CoAiicasr— 

Judgment^  il70;   198.     Chakcbkt— Pi^ad> 

fh^,  1847;  163.  ' 
Lonnabaty  y.  B^l  Wend.  947.  Amandment, 

50;  90. 
Lonther  y.  Ommmie,  3  pow.  87.    Coorta  of 

Jnatieeaf  15;  951. 
Loye  y.  Hninphrpy,  9  Wend.  904.     Aneat,  7 ; 

99;    Office  and  000018,8;  441.    i^eading, 

187;  469. 
LoyeCtd  a/,  y.  Adama,  t  Wend.  380.    Band, 

15;  61. 
■  f .  Coniyi:ell,  6  Wend.  369.    BUla  of 

Exokange,  130;  55. 
Lowe  y.  Iiamphiray,"9  Wend.  600.     Piactiae, 

.419—416;  495. 
Lower  y.  Wintera,  7  Cow.  963.    Pi«ada»  166, 

167 ;  351.    Pleading,  66 ;  457. 
Lown  y.  Rooae,  6  Cow.  394.      Pmctioe^  456; 

497. 
Lowndea  y«  CampbeH,  1  Hall,  598.     Awaid, 

13;  37.    Coata,.69;  936.    . 
LowAda  y.  Ransen,  7  Wend.  35.    Praatioe,  709 

—711;  507.    Sheriff,  89;  546. 
Lownabary  y.  Ralhbone,  1  Wand.  883.    Coata» 

939;  949. 
Laeaa  y.  JeOeraonlaaorance Company,  6  Cow. 

635^    Inenrance,  139—138;  383. 
Lnddington.y.Palyert6Wend.404.  Pleading, 

371,  379 ;  473. 
Lndiow  y.  Lanaing,  1  Hopk.  331.    CKAiicvar 

— Extfvii&nf  667;  101.    CvAKoaar— Aywie- 

IMR,  1093 ;  190. 

■         y.  MH3rea^  1  Wend.  998.    Coyenant, 

14;  963.    Pl^adiqg,  140;  460. 


NAMES  OF  CISES; 


ess 


Lupin  T.  Marie,.  6  Wend.  77.     Sale/ of  Chat- 
tels, 19-^1 ;  635. 
.......  T.  »  12  Paige;  169.     CmufCKtv— 

Ow^  295  ;  84.      CRABCERT^^Vottd;  678^ 

688;  108.  CBANcaaT— rcfMbr,  S738— 874^) 

907. 
Laeii  ▼.  Dniae,  4  Wend.  313.    Coveaant,  66 ; 

S66.    Deed,  14;  371.    Erldeaee.  97;  307. 

Rent,  6 ;  538. 
Lyncli,  Matter  of,  5  Paige,  190.    CttANCUT— 

Latmtim  mnd  Idiotic  1409^1404;  140. 
Ljnde  ▼•  Badd,  9  Paige,  191.     CHANcncr^ 

Jifant^  984—888;  118.    Ghahcbrt— Xwie- 

Hmaad  ^iaUf  1374, 1375;  138. 
— -  T.  MoDtgomery,  15  Wead.  46k    Ooaita 

ofJnatieeB,175;  S^7. 
Ljods  ▼.  West,  13  Wend.  935.    PnotleiB^  47 ; 

481. 
Lynes  t.  Sekooley,  7  Cow.  516.    Pfaetioe,  78 ; 

Lyon  T.  Bartia,  4  Cow.  179.     Pfaetioa,  611; 

503. 
— ~  y.  Bartiaa^  9  Cow.  610. .  Exeeation,  95; 

395. 
y.  Hofmaa,  io  Wend.  576.     Pnetice, 

450$  496. 
-^— ^  y.  Jerome,  15  Wend.  569.     Canala,.  19; 

63» 
y.  Mnnaon,  9  Cow.  «M^.    Highways,  99 

— 31 ;  358. 
y.Wflke8,^tCow*591.  Coata,  179— Isa; 

.940.  .   . 

Lytle,  Matter  of,  3  Paige,  9M..   CBiUfom>^ 

Cbife,  816;  85.'    CH*iicmir--^Z4MMi<tM  and 

Jdio$$^  1391 ;  .13Q.     OKAROCay-^TbtoAa  obd 

Fittigca,  9643— 9645;  901. 

'     •■    M.      ■ 

4 

Mabbott'  y.  Van  Baran,  t  Cow.  44.    Inaolfant, 

l^-ri4;  371. 
Mnhta  y.  Geovtnar,  14  Wend.  )i38.   Treapaaa,. 

49,  50 ;  576. 
Mack  y.  Spenper,  4  Wend.  41  f .    BilU  of  Sx^ 

change,  913 ;  60. 
Maakie  y.  Caimans  Cow.  547.    Fraada,  5^^— 

63;  345.    Mortgage,  11&-118;  498. 

..«^.  y.  M,  1  Hopk.  9. .   CBAjiecRy--^ 

Prac<tce,9384;  183. 

^i.^  y.        ■■  ,  1  Hopk.  373.  OHAKOBar— 

fhn*d,  699—698;  104. 
Maeomk  y.  Smtth,  1  Wand.  67.    Phetieei  147r 

485. 
MaoiMnbe  y«  Danhan,  8  Wend.  550.    Inleieati 

104,  105 ;  39$8. 
Maetter  t.  Frith,  6  Wend.  103,  -    Agteement» 

9—11;  li. 
Masne  y.  Seymodr,  5  Wend*  309.    AMion  on 

theCaae|96;  5. 
Maholi  y.  Brown,  19  Wand.  961.    Aetion  off 

the  Caae,  86,  87 ;  7. 
Maloom  y..Gardner»  1  Cow*  13.  j^tiona.  Real,. 

5—4)*  9. 

>-y/ -'i-^  1  Cow.  137.    Writ,3-r9;. 

597 

y^Rogera,  I'Cow.  1..    Aotioeat  Rari, 


Maleon  y;  Rogeia,  5  Cow.  188.    Statotea,  1 1 ; 

561.    Tenanta  in  Comiiion,  4;  568.    Writ, 

15;  697. 
Malin  y.  Malio,  1  Wend.  695.     Deyiae,  3,  4 ; 

976.  Eytdence,916;314.  414;  393.  Tntat, 

14, 15 ;  585. 
Maliard^  expt^fS  Cow.  593.    Coartaitf  Jaa- 

tioe8v997— ^0;  985. 
Maneheater  Iron  Co.  y.  Sweeny,  10  Wend.  169. 

Eyidenee,  390,  391;  993.     Prinoipal  and 

Soiety,  -81,  39^  517. 
Manhattan  Company  y.  Eyertsoh^  4  Paige,  976. 

CsuMpBitT— Pfvefice,  9973;  163.  3319,9390; 

185. 

y»  Osgood,   1  Cow.  65. 


1*^1  9.     Pnetiee,  49;  481.    Writ,  1,9; 
597. 
Maleem  y.  Rpgen,  1  Cow.  136.r.  Aetima,  ReaK 
10,11;  la 


Error,  99,  93$  395:r   70;  997.  -' 
Mann  y.  Carley,  4  Cow.  148.    Pleadioff,  80— 
:  85;  458.  . 
y.  Eckibrd*a  Ezeentora,  15  Wend.  509. 

Corpontiona,  108, 103 ;  939.   Eatappel,96— 

38;  309.     Eyiderioe.  164 ;  310.     Prineipal 

and  Suretjr,  ^1—57$  ^7. 
— -  y.  Swia,  3  Cow.  61.    Certiorari  to  a  Jna- 

tiee'a  Coort,  36 ;  67*.    - 
Manny  y.  Philipr,  1  Paige,  479.      EMcnteia 

Naad  Adminiatmtoia,  114«^116;  337. 
Mapea  y.  Coffin,  5  Paige,  996.     CBAnenv— . 

Jppemi^  lU),  111;  76.      CsMieBar— /Mfor 

end  CMitof,  587 ;  97. 
— —  y.  Weeka,  4-Wend.  669.    Slandjor,  99 ; 

558. 
Mappa  yi  Pease,  •I5- Wend. '869.     Cenrti  of 

Jnatitea,  307—310 ;  963. 
Hafquand  y.  Kipper,  19  Wend.>590.^  Prineipal 

and  Surety,  99;  517.  ' 
MAttpitatee.y.  fhjpwtOB|15WeAdb368.    Rent, 

94-.-96 ;  «997? 
Maraellia  y.  Thalhimer,  9  Paige,  35.    Deaoent, 

608^184  99.       . 
Marsh,  Matter  of,  3  Cow.  69.   Ezeedlion,  100; 

398. 
— —  ▼.  Berry,  7  Cow.  344.    Eyidenoe,  973 ; 

319.    TVeapaaa^  39-4B  ;  576. 

y.  Eastman,  3  Cow*  58.    Certionri  to  a 


Jnatiee^s  Colirt,  9, 10;  66. 

y.  Hay  no,  1  £dw»jf  74.     CEAMCMy— 


mU,  9893—3854.;  916. 
•*^^  y.  Lawreneei  4  Cow.  461.     Jndgment, 
90-«M;395.    Ptfteaee,  185,186;  486.   Sale 


of  Chattels,  41;  536. 

V.  Rolifaott,  7  Cbw.  199.  BiliofEaeap- 


tions,13;  47. 

...•  T.      *  ■'■■    ^.1  W€tad4  514«     Master  and 


SerTani,7;,433. 
Marahall  y.  Baielay^  1  Paige,  159.    CHAMcany 

-^Dektar  and  Creditor^  563—565;  98. 
'    -I    •      y.  Daiia,  1  Wend.  109.     Evideneor 

989  i  317.    Repleyi^  1 1 ;  599. 
Martin  y.  Dwelly,  -6  Wend.  1.     CHAXoanY— 

.deeotfn4,95;  70. 

„  y.         I    »  6  Wend.  9.  Deed,  57 ;  373. 
■    W.  Series,  4'Cew.  34.     Ezeenteie  and 

AdnieiatrBtors,  41 ;  334. 
■  y.  Van  Schaick,  4 


479.    ClUK- 
.cnsr— AMeMer,  9481;  193. 

y.  Wood,  7  Wend.  133.  Eaeape,  1;  300. 
y.  Wriglit's  AdMaiatiatera,  13  Wend. 


460.    WiU,  4 ;  595. 
Maryin  y.  Feefeer,  8  Wend.  633.    Intaratt,  109, 
103;  393. 
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NAMB8  (W  GA8B8. 


lufiiii  ▼•  Hcniokf  5  Wttid*  X9B»    Vtmon^UM^ 

33;.  325.         • 
■  T.  Stone,  S  Cow.  781.    CoTonuit,  9».3 ; 

969.    Exeeaton^and  Administnton,  5 ;  339/ 
T.  Veddefy  6  Cow.  671.    Paynenty  3-^- 

5;  449. 
MMcnfU  Matter  of,  8  Cow.  334*  •  Bxeeatioe, 

103,103;  398. 
Maaon,  Petition  ci^  I  Hopk.  199.     Ciuiicrav 

^Infani^  1009-^1041 ;  119. 
<^— ^   T.   Deniaon,   11  Wend«  019.     Joiat 

Debtoia,9;  394. 
T. ^  16  Wead.  64.   Gaaidiao, 


M'Ceoib  ▼.  FMer,  I  Wand.  19.   Sdra  Pi 

8;  539. 
M*Gonittok  ▼.  Banmim  10  Wend.  104.    Eieot- 

ment,  193;  988.    Sunreyor,  1, 9;  566. 

,7  Cow.  715.    AetioB  on 


14, 15 ;  353. 

T.  MaaoQ,i  Bdw.  978.    CiuiioiaT-— 


Hiuband  and  Wife,  971^973 ;  117. 
Maaaey  ▼•  Gillelan,.  1  Faifs,  644*    CaMioBar 

—Owte,  450;  90. 
Maatan  ▼.  Deyoi  9  Wend*  494.    Aetion  on  4lia 

Caie  73  *  8         "^ 
MataoaV.  Baok,  5  Qow.  499.  SlaBd4^j54^,  556. 
Matteaon  t.  Bloomfield,^0  Wead.  A55»  Coait, 

39;  934. 
Matthewa  t.  Cook,  13  W^nd.  S3.     Bailment, 

58;  43. 
T.  Matthewa,  1  Edw.  565.     Cbah^ 

OCBT— £»Beu<or9   and  Jtdmini$kal/9r%    676; 

109.    CnMXHswKT^-Hfubtukd  mtd-Wift,  877, 

878;  113.  CBhXfCMxr^ParmUm,  1603 1 151. 
T.  Whiuiaj«  19  Wend.  396.    Exeea- 


tion,  437 ;  394.    Judge,  \^ ;  394. 

ManiBii  T'  I^opb,  7  Cow.  174.  BiUa  of  Ex- 
change, 179 ;  58.    Endenee,  969^-979;  316. 

May  V.  RiBhaidao8i»  4  Cow.  56.  Pnetieer961; 
489.  ^ 

Mayell  t.  PoUett,  7  Wend«  607.  /  Bail,  90>49. 

— .—  T.  Sprague,  8  Cow.  116«,.  Plaetieev  79, 

Maynaid  t.  Beaidaley,  7  Wend.  660.     Libel, 

8^11 ;  419. 
y.  Chapin,  7  Wend.  590.      Pnetiee, 

460;  494. 


the  Caae,  63—65;  7. 
M*Coy.  T»  Curttee,   9  Wend.  17.     0< 
Schoola,  19--13 ;  919. 

T.  Haffinan,  8  Cow.  84.    Inteta,  M ; 


-370. 


▼•  Downer,  19  Wend.  675.    Enor,       19,  13;  95. 


109;  999. 
M^AHiater  ▼.  Hammond,  6  Cow.  349.    A^aa 

in  General,  1,  9 ;  3. 
▼.  Read,  4  Wend. '483.     Enor,  56 ; 

997.  ETidenoe,t75;3l9.  Inaaranoe,  91;  389. 
M*Bride.Y.Hagan,'f  Wend.  396.     EWdeoee, 

419 ;  393. 
M'Caitee  ▼.  Chambeia,  6  Wend.  64^  Aaavmp- 

ait,  97;  31. 
— — —  T*  Orphan  A^dmv  9  Cow.  437. 

Coiporationa,  65,  66;  997.      Haaband  and 

Wife,  96,  97;   363.      Statntaa,  15;   561. 

Will,  99^-39 ;  593. 

T.  Tellet,  »  Wend.  96T.     finabaiid 


and  Wife,  98 ;  363. 

......  T.        ..^  9  Paige,  51 1..  CxAHOxair-f- 


Anftofuf  offMf  irt/e,  848.^63 ;  111. 
M^Claien  t.  Cbanier,  6  Paige,  630.     Crah- 

oaaT— iVeelMe,  9056 ;  17fl. 
-»— —  T.  Hopkin8,;lPai|^l8.   CHixciear 

— ^aidbiee,  635— 637 ;  100. 

-  T.  Pennington,  1  Paige,  109.'  Cvaii* 


oaar— JcirMrVtVm,  1905 ;  199. . 
M*Clnra  r.  Erwin,  3^Cow.  313. 

903—909 ;  464.    Sheriff,  49 ;  646. 
M'Collnm,  ex  porte,  1  Cow.  660*  •   Conattla- 

Uonai  Law,  1—4 ;  993. 


8  Cow.  68.    Leaae,  99;  409. 
M'Cieedy  t.  Senior,  4  Paigia,  378.     Aitoc3i- 

nientf9;  33.    tt;  34.    OBAiieaav— UQppai/, 

74;  73.    CifAMCKar— AifiMellM,  1100;  194. 

Coalampt,  14;  995. 
M'Curtie  ▼•  Sterena,  13  Wend.  597.  Evideoee, 

146^  310.   ' 
M*Dermo>  t.  Lorillard,  1  Edw.  973.    Chaiicb- 

w^-^ESBKuhrw^ndMminuirmiaH^eTli  103. 

CHAHcaaT— i^emy,  1333, 1334 ;  136.  Chjji- 
,   OCBT— Aalatet,  9591 ;  198. 
McDonald  r.  Nelaon,  9  Cow.  139.      Agree* 

mentf  50, 61 ;  13.    EvMence,  369v  370 ;  391.  - 
.  Fiends,  97 ;  343.    Mortgage,  49—46 ;  494. 

Sheriff,  1—4 ;  549. 
M'Doogal  T.  Miln,  9  Paige,  395.  CHAifcMcr— 

Cbtte,  303,  304  ;  84. 
M'EIwih  T.  Willie,  9  Wend.  548.    ORAHCWr 
Japrnf,  49;  71.    CsAHdkar— JMAr  and 

Otidridr,  469,  463 ;  91. 
'  '      V.     -I   ■,  3  Paige,  505.     CHAmcsBr  * 

^Pkading^  1765, 1766;  159.      1801;  161.. 

f^HAMoniT^iVacI^,  9084,  9085 ;  174. 
M'Fadden  ▼.  Kingabury,  f  1  Wend.  667.    Eri- 

denee^  18j8>  3l9.    Hif(hwaya,  79 ;  360. 
M'Farland  ▼•  Cvarf,'8  Cdw.  963.,     Attorney, 
'  93.  34 ;  35.    Eatoppel,  6;  301. 
▼ ^  6  Wetad.  997.  Ceata,  119, 

190;  938. 

T.  M^Nht,  10  Wend.  399.      Plead- 


ing, 3!i4 ;  474 


6  Cow.  669.  'Aaanmpnt, 


M^OaonterV.  WUber,lCow.997;  AgraOmenti 

88,89;  15. 
M*Geehan  t.  M*IiaagMin,  1  Hall,  33.    Plead- 
ing, 313;  470. 
M*6iTney  ▼.  Phienix  Fire  Ina.  Co.  1  Wend.  85. 

Inauranoe,  141;  384. 
M'GladeV.  Wheaton,  1  Wend;  34.   Trial,  19; 

579. 
M^Gowtt  T.  Wilkiiia,  1  Paige,  190^     Chahci- 

ar— MW^g«,  1499;  145. 
M'Gregor  avi.  t.  Cleveland  d^  3  Wend.  319. 

BUI  of  EzcMpaoaa,  99 ;  48. 
T..  ClerelaBd,  10  Wend.  596.    Frac- 

tiee,  459.  466;  497. 
M'^ainty  V.  Herriek,  5  Wend.  940.    Sdlnoff, 

40,  41;  541. 
M^Intife  t.  Claik,  7  Wend.  330.  Conditioii,  5; 

990.    Pleading,  71:  457. 
■     r. ,  1  Bdw.  34.' 


JRtktm.  9499,  9493;  1^. 

-▼^Morria*  AdminiatnSoni^  14 'Wead. 


90.   Aaaninpait,  64,  65 ;  99.    Ezepntora  and 

Adminiatratora,  12i5, 136;  ZSSit 
M*kay  et  ol.  y.  Mmnfoid,  10  Webd.  361;    Te- 

nanta  in  Common,  96 ;  569. 
M*Kee  ▼.  Nelaon,  4  Cow.  365;  Evidenee,  907; 

318.    Marriage  Promiae,  l-»^ ;  491. 


NAMES  OF  CASES. 


MICMwIor  T.  Van  Zandt,  I  Wend.  13.     Pne. 

tice,45;  481.     409;  495. 
M*Kmo  ▼.  Caheiij,  3  Wend.  494.  Debt,  1,9; 

269. 
•^_  T.  !>,  3  Hall,  S99.    Gaming,  1; 


369. 


50». 


▼.  Lane,  8  HaH,  530.    Piacttoe,  785 ; 


M'KiaatreT  r.  DaTis,  3  Cow.  339.    Husband 
and  Wife,  46;  304. 

-T.  Thqnton,  13  Wend.  998.  Prao- 


tiee,  689 ;  606. 
M*Konkey  t.  Glen,  1  Cow.  141;   Aniendment, 

4;  18.  ' 

M*Lane  t.  Lane,  1  HaU«  319.     Pleadioflr,  4St; 

456. 
M'Laren  ▼•  Charrier,  5  Paige,  530!.'    Cmahci- 

ftT— >49mbA  ^;  74.   CHAiicmr-^libWmre, 

1433—1435;  141. 
■      T.  Hopkins,  I  Hopk.  576.  Chanobbt 

—Pradiee^  8159  ;  177. 

r.  M'Laien,  6  Wend.  537.  Jndgment, 


58;  397. 

▼,  Pennington)  1  Paige,  103.     Cran- 


Meada  t.  Walker,  1  Hopk.  587.-  Crahcnt — 

Jppeai^  168—174;  78.    Chancbbt— Prtfwt- 

pa/afMl.fMi/,  8437,' 3438;  191. 
Mechanics' Banl  V.  Griswbld,  7  Wend.  165. 

Bills  of  Exchange  andi  Pxomissory  Notes, 

143;  56. 

T.  LeTj,  3  Paige,  606.  Chan- 


ckaT— BsfiAffi^,   177;    78.       C^anckbt— 
Pkading9, 1896, 1899 ;  165. 

T.  Leyy,  1  Edw.  816.   Chan- 


caav — PkadingB^  1930;  166. 

w,  Banlc  of  Niagara,  9  Wend. 


410.    Mortgage,  139 ;  430. 

Y.  Sncfvden,  8  Paige,  899. 


CBAN€BaT— Cbt<»,  301,  309 ;  84. 
Meohanice*  and  Farmers*  Bank  Y.  Gibson,  7 
Wend.  460.    Pleading,  50 ;  456. 

Y.  Sehnyler, 


CKST— i^y^Moi;  806—310 ;  80.  CBANcaaT — 
&^<f;  8583 ;  19^.  Corporations,  1 10, 1 1 1; 
330./. 

M'Laogfalia  r.  Waile,  9  Cow.  670.  TroYer,  89 
—31;  581. 

■"■  Y.  i   ■    '   ,  5  Wend.  404.   Pronus- 

Boiy  Note,  87 ;  533. 

M'Leea  y.  Haale»  10  Wend.  486.  Poor,  88; 
477. ' 

M*Main  y.  Gilberti  3  Wend«  344.  InsotYem, 
77;  374. 

M'Miehael  y.  Knapp,  7  Cow.  413.  Sheriff, 
114;  548. 

M'NairT.  Bronson,  6  Wend.  534.  Praetiee, 
163;  485. 

Y.  Gilbert,  3  Wend.  344.  BiUaof  Ex- 
change and  Promissory  Notei,  7 ;  49.  Insol- 
▼ent,  48,  49 ;  378.    Praetiee,  878; .  490. 

M^Neilly  Y.  Richardaott,  4  Cow.  507.  Insol- 
YeaV36— 36;  378. 

M'Neish  y.  Stewart,  7  Cow.  474. 
389 ;  468.    Praetiee,  734,  735 ;  506. 

M'Nish  Y.  Coon,  13  Wend.  126.  Trial,  86; 
579. 

M'Pherson  y.  Rathbone,  7  Wend.  816.  EyI- 
denee,  178 ;  878.    887;  314.      • 

-.  Y ,  11  Wend.  96.  Evi- 
dence, 101, 108;  307.  156, 157;  311.  Part- 
nership, il;  444. 

M'Vicar  y.  Constable,  1  Hopk.  108.  Chance- 
BY— Gtiordian  and  W^rdf  705 ;  104. 

M'Whonen  y.  Benaea,  1  Hopk.  38.  Executors 
and  Administrators,  134;  337.  Stat»tes^53; 
563. 

Y.  Oibsoii,  8  Wend.  443.  Partition, 

33;  443.    ^ 
Mead  y.  Ertga,  5  Cow.  303.  Bills  of  Exchange, 

14&-.,151;  56.      " 
—  Y.  Hawea,.7  Cow.  333.     False  Impri- 

Boofflent,9, 10;  339  j 
• Y.  Meoritt,  8  Paige,. 408.    Chanobbt— 

/ttrUf^iM,  1844, 1845;  131.    Chanobbt-^ 

&^,  3538;  19.    53,54;  548. 
Meads  y,  Lansing,  1  Hopk.  184.  CRANCKBT-i- 

i;0Jdbice,689,63O;  160. 


note,  (a),  7  Cow.  337.     Bills  of  Exchange. 

and  Proorissory  Notes,  19;  49. 
Mechanics*  Fire  Ins.  Co.  y.  Ogden,  1  Wend. 

137.    CoYenant,  13;  363. 
Meech  y.  Churchill,  3  Wend.  630.   Costs,  17; 

333. 

Y.  Smith,  7  Wend*  S^^*      Principal  and 


Agent,  68,  69 ;  514.    Principal  and  Surety, 

17   18 •  517. 
Meeker  y.  Yah  Rensselaer,  15  Wend.  397. 

Nuisance,  19^  30;  441. 
Meller  y.  NaUonal  Ins.  Co.  1  Hfldl,  458.    In- 
surance, 1,  8;  376. 
MelYiii  Y.  Leacia|),  10  Wend.  '674.     Praedoe, 

168;  485. 
Mercein  y*  Andrews,  10  Wend.  461.     Frauds, 

145 ;  350. 
Mercer  Street,  Case  of,  4  Cow.  548.  •  Deed, 

44  •  '873. 
Merchant  y.  Mason,  8  Wend.  601.  Sheriff,  71; 

546.  ' 
Meiehants*  Bank  y.  Spieer,  6  Wend.  443.  Bills 

of   Exchange  and  PfMnissory  Notes,  37; 

50.    109,  110;  54.     EYidence,  394,  895; 

317. 
Merchants*  Ins.  Co.  Y.  MarYtn,  1  Paige,  557." 

Chancbby — OotUn  386;  84.     C^ANCBBT — 

itAH^^,  1501 ;  146. 
'  Y.  Simmons,  JO  Wend. 

561.    Practice,  806.  309 ;  487. 
Merrill  y.  Near,  5  Wend.  837^    Pleading,  109, 

110;  459. 
■  Y.  Tewasend,  5  Paige,  60;    Chancbby 

^-«£jEeecf<tefi,  663 ;  103.     Chancbby — Pra^ 

<tee,1980— 1983;  169.   CRANCBar— <Slfafti<ef, 

8590;. 19$. 
Merrills  Y.  Law,  9  Cow.  65.    Error,  10;  394. 

EYidence,  319;  318.     413;  383.     Interest, 

85,86;  391. 
Merritt,  Matter  of,  SPaige,  185.    Chancbby— 

MuneO&n^  1057 ;  133-      Chancbby— .fern- 

iTtdten,  1389;  133. 

T.  Arden,  1  Wend.  9L    Costs,  81;  896. 

^——V.  Benton,  10 Wend.  116.  Interest,  108; 

393.     Bills  of  Elchanffe,  334 ;  60. 

Y.  Blackwdl,  1  Edw.  466.    Chancbby 


^^PnuHu,  175;  8114. 

Y.  Jackson,  1  Wend.  46.     Execution, 


144;  330. 

Merry  y.  Hallet,  8  Cow.  497«    Judgment, 
5;  395. 


eit 


MAIOBS  OP  OASBB. 


Mmwiiupw  t.  HolmM,  19  VfwL  90t.    P 

tiee,  339 ;  49d« 
MeUiodist  Cbnrch  t.  J«qiiet«  1  Hopk*  453. 

CHAiiouT-*/Vae/Me,311S-8!17;l75.  SM6, 

S847;  189.    9989;  184. 
Rtetelet,  expmrte^  5  Cow.  987.    Bail,  6;  41. 
aiichafils  T.  SUwt  19  Wttid.  W7.     PnetiMr 
.  1«0;  486. 
MichigBD,  Bank  off  ▼.  WtUisnMy  6  Wend.  478. 

Mii^nn  Territory^  1 ;  499. 
Mick  T.  Mick,  10  Wead.  379.    JUien,  3, 4 ;  1^. 
MieklMT.  Haakin,  llWfliid.l9&.    Jodgaaat, 

61;  397.' 

■  I  ▼.  Tooaley,  1  Cow  114.  Kwidanca, 
49;  396.    Priamal  a«d  AmK,  1;  frHI. 

MiddlabfoakT.  Coram,  16  ^Vand.  169.    LaadU 

lord  and  TeaanI,  96  f  496. 
MaddU  DIatrici  BaBL.T.  Bajo,  e.Cow.7a9. 

Eaeape,9wl5;  300.    IHaadiii|rt378;  466. 
Mkldlebergar  r.  Baldwia,  9  Hall,  176.   Tendor 

Vid  Pmckaaer,  99,  30;  690.      - 
Millar  t.  Thompson,  1  Wand.  447.    Action  on 

theCaae,  39;  6. 
Millard  t.  Canfield,  6  Wend.  61.     Constable, 

96;  999. 

■  ▼.  Jenkina,  9  Wand.  998.  Action  on 
the  Case,  97,  98 ;  5. 

BliHer  T.  Corert,  1  Wend.  487;   8etK>ff;  9;  640. 

■  ▼.  Delameter,  19  Wend.  433.  Bills  of 
Kxekance  and  Paomiaaory- Notefli  46;  61. 
Tenant  for  Life,  1 ;  570. 

■    ▼.  Giwoiy,  4  Cow.  604.     Amendmsnt, 
7 "  18. 

1*  T.'  Heath,  7  .Cow,  101..   Pleading  993, 

994;  466. 

T«  Holbioak^  1  Wand.  317.    Aycemanl, 


90;  16. 

▼.  lobimaB*  19  Wisnd.  187.  Rant,  19, 
13;  698. 

T.  Phillip,  6  Paige,  673.  OkAWBUw 
Legacy,  1339;  136. 

T.  Plnmb,  6  Cow.  666.    Enroi^  7 ;  994. 


Vendor  and  Pnrehaaer,  7 ;  689.^ 
—  T.  BaceiTer  of  Franklin  Bank,  1  Paifa^ 
444.    CHAHcasY-^&M;  9698,  9599;  196. 
T.  Van  Anken,  1  Wend.  616.    Ceoita-of 


JoatiMa,  976 1  960. 

▼.  Watson,  6  Cow.  196.  Agreement,  68; 


13b    79;  14.    Asaampait,  7 ;  96. 

_.  Y.  ,  7  Cow.  39.   Vendor  and  Por- 


chaaer,  8 ;  689. 

T ,4  Wend.  967.   AMiBpait,93 

-416;  96. 
— —  ▼.  '  »  6  Wend.  606.     Amandflsent, 

43;  90i 
Milligan  t.  Th^rn,  6  Wend.  419.     Pleading, 

401 ;  474.* 
Milla  ▼.  Hall  d  wL  9  Wend.  316.    Noiaanea« 

9, 10;  440. 
Milla  ▼.  M'Coy,  4  Cow.  466«    Pleadinff,  66; 

467.    Raoognisaaee,  4  s  696. 
— ^  T.  New  York  Common  PleaSt  10  Wend. 

657.    Coata,  31.  33,  34 ;  934. 
—  T.  PitUnan,  1  Paige,  4904    CBAivcaax<«* 

JPaymen/,  1653;  154.     Cbmiobbt— ^roe^itt, 

9950,9961;  189. 
T.  Tiracy,  7  Wend.  999.   Fraada,  87, 88 ; 

347. 
Minard  ▼;  Mead,  7  Wend.  68.    Evidenoe*  994 ' 

314.    Principal  and  Agent,  19;  510. 


MinefT.  Clark,  1ft  Wend.  496.   Efidflaea,74; 

306.    Pnctice,  60, 61 ;  489. 
Minktaar  T.  Roekfellar,  6  Cow.  976.    Poor,  53 

—66;  478. 
Minihome'a  Ex^eotosa  t.  Thpmpaen^s  Exeea- 

tora,  9  Paige,  109.     CHAHcaaT— iVarfMe, 

9349,9343;  186. 
Mirven  r.  Ingeraoll,  3  Cow.  367.     Pnctiee, 

19&'*196*  487. 
Mitchell  ▼.  Blair,  6  Paige,  688.  .CaAacnr— 

OMfe,336;86w    448;  90.    CHAHeaaP^If- 

gn^,  1336,  1336 ;  136.   .  Ciuiictar— Sif^ 

olor,9618;  196. 

T.  Briatol,  10  Wend.  499.    Priieipal 


and  Agent,  31--33;  611.. 

— ^ —  ▼•  Bnnch,  9  Paise*  606.  Cnurcmv— 


«ANiid&lion,  1954^1959^139.  CbaUCMt— 
If»  JBsBm^  MtMHai,  1646—1669;  148. 
Charout— Pfiorftngs,  1899;  169. 

▼.Baah,7Cow.l86.  Award,  46;  39. 


60;  40. 

▼.  CaWer,  7  Cbw^  336.    Bills  of  Es- 


change  and  Promiaaorj  Notea,  18;  0. 

▼•  Ehle,  10  Wend.  696.     Juy,  48; 


401. 


T.  Habey,  16  Wend.  941.    Sag  H«- 
bonr,  1,  9 ;  534. 

T.  ffinmaa,  8  Wand.  667.    Bvidmcs, 


340;  319.    Repleirii|,46— 47;  531. 

T..LenoaL,  UWend.  669.    Cniaciir 


— ^;ipM^96;  74. 

— —  T»     ■ '    »  4  Edw.  498.    CniMiiT- 


Pi^oAfigs,  1795 ;  167. 

■   >  r.     .      ,  9*Paige,  980.-  CvAReatT- 


Pkadinga,  1681 ;  155;     1897, 1898;  168. 
T.  Ronlatone,  1  HaU,  918.    Sheriff, 


43,  44;  644. 

T. 


^9H^,S6I.  Efidmee, 


954;  316.    363;  390..  Partnership, 4 ;  444. 
-A— »  ir.  Bmith,  1  Paigin,  987.   Cukwxsr- 


FkmUmm,  1739;  158. 

▼.  Thofp,  6  Wend.  987.     Ekior,  40; 


T.  Tighe,  1  Hopk.  119.  Caancnr- 


sRfah 


/MwWfcftbn,  M89;  198. 

Mix  y.  Brishane,  9  Wend.  986.  Casts,  1«; 
939.. 

Mohawk  Bank  t.  Atwater,  9  Paige,  54.  OteAif- 
cxar— JMldreMT  OedOBP,  607;  93.  Ohah- 
CBBT— lVatid!i,700;14M.  CsMeasT— M^ 
MM,  II68|  197.  CttAHonnT"  IVarffcr, 9177, 
9178;  178.    CH^fKcav-^SSbfiy;  9S66;  197. 

▼.  Broderiek,  10  Wead.  S04. 

Billa  of  Extthange  and  Piemiaaoiy  Notes, 
14;  49.     113— 117;  64. 

T.  «Van  Hena»  7  xWfla4.  117. 


BUia  of  Exchange  susd  Pwmtossiy  Notei, 

149;  61. 
Blohawk  and  Hndaon  Ra9i««d<lle.  r.  Ohrts,  4 

Paige,  384.  CBAifosnv-^7kBet,^M9l-^96f7; 

900.     CBAmnkT'-^ftMrfiga,  177»-1775; 

159.     Corporationa,  137;  931. 
MbUaa  t.  Gitfith,  3  Pahfe^  409;     0ni9cm 

-^ExeevUfn  nfd  AMmUktOm^  6^S  ^^ 

CnMnawr-^LegttBj^  1397, 1398;  VK« 
MonroY  ▼.  Monroy,  1  Edw.  389.  Cmminr^ 

Budand  and  Wife, Sn^'-^mii^    ^^^ 

cwxr-'^'^Fieadingf,  1999;  166. 
|lf  onell  T.  Smith,  6  Cow.  491.  Pkaeties^  1^- 

191^  486. 


NAMES  OF  CASE8. 


e» 


Moody  ▼•  Baker,  5  Caw.  351.    Slander,  1«— 4 ; 
654.     5S;  656. 

— —  ▼• 1 S  Cow.  413.    Bail,  9 ;  41 . 

▼•  Crleaeon,  7  Cow.  489.  Coiurts  of  Jas- 


tiees,  841—343;  259. 

▼.  Vreelaiid,7  Wedd.  55.  Error,  57,.56. 


GS;  897. 

Moore  T.  Earle,  13  Wend.  871.    HnsHiid  ^aid 
Wife,  48,  49  f  364. 

'  ▼.  HUclieoek,  4  Wend.  999.    Eridenee, 
816;  S14.    384;  391;    Lien,  1;  4»9. 

T.  Jackson^  4  Wend.  68.  Deed,  19;  971. 


Limttaiiott  of  Aetiona,  44;  416. 

T.  Tracy,  7  Wend.  999.  Frauds,  87, 88 ; 


347.     Praetiee,  660,  661;  60S. 

T.  Viele,  4  Wend.  490.    Insolvent,  60, 


61;  373. 
Moorekooae  T.  Cook,  1  Hopk.  996.     Chakcb- 

ur^Gf§ardi4M  and  Warit  10^-^799^  104. 
Moores  t.  Wait,  3  -Wend*  104.     Trover,  33 ; 

689. 
Moran  T.'BaWes,  4  Cow.  99.    Bill  of  Exeep- 

tions,  9 ;  47. 
■  ▼.  ,  1  Hopk.  365.     CttARcsBT^-> 

JmtMieHoth  1190—1199;  199. 

.   T.  ',-4  Cow.  419.  Master  and  Ser- 


taati  1^-3;  499. 
More  ▼.  Trampbow,  3  Cew.  488.    Trust,  3 ; 

684. 
Morey  ▼.  Shemer,  9  Cow.  465.    Fractaee,  183, 

KM ;  4oe. 
Moffaa  T.  Lyott^  19  Wend.  965.  Praetiee,  341; 

499. 
■•     Y«  ^lomk,  9  Wend.  987.  limitaltoit  of 

Actions,  14^16;  414. 

T.  Scherraerliom^  1  Paige,  544.   C«*!r- 


CBaY—/fitef«i<,  1190^1139;  135. 

T.  Varick,  8  Wend.  687.     Ejectment, 


899 ;  993.    Trespass,  49—45 ;  676. 
Morreil,  Matter  of,  4  Pai(i;e,  44.    Chanobrt— 

Qmt$,  439;  89.      Cbancmt— /i/an^  1018, 

1019;  130. 
Morris  ▼.  Corson,  7  Cow.  981.     Action  on  ^ 

Case,  60—69;  7.    Practice,  616,  616;  603. 
T.  De  Witt,  5  Wend.  71.  Repletin,  33, 

34;  530. 

▼.  Mowatt,  9  Paige,  586.  CnAKcniT — 


Meit  T.  Comstoek;  7  Cow.  654.    Slander,  17 ; 
664.     73;  667. 

T.  ,  8  Wend.  544.  Husband  and 

Wife,  36, 39 ;  364. 

—  ▼•  Hicks,  1  Cow.  613.  Assumpsit,  3,  4 ; 
96.  Bills  of  Exchange  and  Promissory 
Notes,  1;  49.  99;  60.  909;  69.  Corpo- 
rations, 1-^  ;  996.  Evidence,  969 ;  316. 361; 
381. 

▼.Jerome,  7  Cew.  618.     Practice,  ^1; 
604. 

V.  PetriSf  16  Wend.  317.    Bills  of  Ex- 
change and  Promissory^Notes,  141;  56. 

Mount  ▼.  Williams,  11  Wend.  77.     Lien,  6; 
'419, 

Movers  ▼<  Allen,  9  Wend.  947.    Costs,  115; 
938. 

Mowatt  ▼.  Graham,  1  Edw.  13.    Cbancbbt— 
jPr«er/Mi,9990;  180. 

»     V.  ,  1  Edw.  675.   CHARcnT— 

HnOandmaW^e,  S34 ;  111. 

V.  M'Clelan,  1  Wend.  173.     Prineipal 


and  Agent,  64,  66;  614. 

ei  oL  V.  Wriglit,  1  Wend.  366.  Assnmp- 


.K^rt  «uf  DeoMcei,  776— 780 ;  107.      Cbam- 
CEMV^^udgmeni^  1169—1166;  197.     Cbak-. 
ennr — Mnigage^  14^ ;  143. 
■        T.  — ^ — •  4  Paige,  149.    Chanccby— 


J*raetiee,  9360, 9351;  187. 

V.  Wadsworth,  11  Wend.  100.    Plead- 


ing, 188;  463.  310;  469.  Principal  and 
Surety,  93,  94 ;  517.' 

Morrison  v.  Penniman,  10  Wend.  573.  Prae- 
tiee, 84;  481. 

Morris  Canal  Company  t.  Mathew,  9  Hall«  339. 
Stock,  5,  6  ;  6$4. 

Morse  t.  Eari,  43  Wend.. 971.  Banks,  19; 
47. 

■  ■  ■■  ▼.  La  Farge,  9  Wend.  941.  Practice, 
674;  606. 

^.  V.  M*Coy,  4  Cow.  551.  Executors  and 
Administratora,  84,  86 ;  335. 

Morton  t.  Ledlow,  1  Edw.  639.  Chanobrt — 
&d^^,  3653, 9654 ;  196.  9666 ;  197.  Insu- 
rance, 31 ;  369. 

V.  R«gere,  14  Weild.  675.  Bills  of  Ex- 

cbange  and  Fremissory  Noles.  87 ;  63. 


sit,  117;  39. 
Mowry  v.  Bishop,  5  Paige,  98.     Cbanccbt— 

/ii<erei<,  1134— 1136;  196. 
■  V.  Wdsh,  8  Cow.  938*     Vendor  and 

Pniehaser,  13 — 16 ;  689. 
Muir  V.  Demaree,  19  Weiid.  468.    Promissory 

Note,  30;  691. 
—  V.  Wilsoti,  1  Hopk.  519.     Cbahcbbt^ 

Guardian  and  IVardf  799 ;  105. 
Mnldon  t.  Whitlock,  1  Cow.  990.    Ships  and 

Seamen,  6—7;  649. 
Mulheran*s  Exeeotor  v.  GlHesniei  19  Wend. 

349.    Evidence,  300 ;  317.    Executon  and 

Administratcns,  113 ;  337.    Legacy,  90 ;  4 1 L 
Malkoland  v.  Van  Fine,  8  Cow.  139.  Practice, 

966, 967 ;  489. 
Mulks  T.  Allen, :  19  Wend.  963.     ExeeutioB. 

115;  ^99. 
Mulock  V.  Mblock,  1  Edw.  14.    CBARCkBT— 

Sutband  and  W^e,  96&-968;  117.     Cbab- 

CBBT— iVoe/iec,  9391—9933;   180.     9397; 

186. 
Mumfofd  V.  Armstrong,  4  Cow.  563.    Praetiss, 

19;  643. 

■■    T.  Brown,  6  Cow.  476.     Landlord 

and  Tenant,  54 ;  404.    Tenants  in  Common, 

5,6;  668. 
T. ,  1  Wend.  59.    Tenants  in 


Conunon,  iN>;  669. 

v»  M*Kay,  8  Wend.  448.  Tenants  in 


Common,  99,  93 ;  669. 

T.  Murray,  I'Paige,  690.    Cbabobbt 


-^BuJfand  and  HP^f,  806— 808 ;  109. 

V.  Stockisr,  1  Cow.  178.    JodgBMBt, 


46,  46 ;  396. 

V. 


^  1  Cow.  601.  Amend- 
ment, 18, 19 ;  19.  Bailment,  41 ;  43.  Piao- 
tiee,  496 ;  496.    690,  691 ;  606. 

▼.  Whithey,  1  Wend.  979. '   Costs, 


99 ;  937. 

v.¥niitney,16Wend.380.   Fnnds, 

136—137;  360. 
T. ,15W«Bd.38L     Piao- 


tice,  140 ;  484. 
Mnqio  V.  Baker,  6  Cow.  396.     CertieiBfi,  6; 
64. 


NAMES  OP  CASB8. 


Morphy*  eer  parte^  7  Cow.  163.    Gorpontiaas, 

40,  41 ;  296. 
Mnmy  t.  Bethaoe,  1  W6iidr  191.     Erideoeey 

S16;  314.    Practice,  354  (  493. 

■  T.'  BJatehibrd,  1  Wend.  503.  Cbambk- 
WLY-^Prmeiiet^  8238;  181.  Ezeeutora  and 
Administntom,'  130, 131 ;  537» 

■  T.  »  2  Wend.  221.     Anend- 


ment,  81 ;  21.     Practice,  591 ;  509. 

▼.  Bvrtte,  15  Wend.  219.    New  Yoik 


City,  63,  64 ;  439 

T.  Goeter,  4  Qfm.  617.     Cmuwna-^ 


Pkadingi,  1861 ;  163. 

▼.  Jndeh,  6  Cojir.  484.     BilU  of  Ex- 


change and  PromiaaofT  Nofeea,  32 ;  60.    106, 
'    107;  54*    Eridenee,  399 ;  389* 
T.  Kirkpatrick,  1  Cow.  210.    Practice, 

95;  483. 

T.  Mamford,   6  Cow.  441.     Part&er- 


•bip,  38— 42;  446. 

T.  Richaida,  \  Wend«.  58.    Aaanvpait, 


New  Yeik  Fframen  loanmioe  Co.  t.  Sttigel, 

2  Cow.  664.    Inlereat,  62.-4» ;  390.  - 

■      Gaa-]iBbt  Company  t»  Mechtniet* 

Fire  lnanr$noe  Co. .  9  Hall,  106.    lawitaee, 

175—177;  386. 
Ffintiiii  EeMltahnent  ▼.  Fitdi,  1 

Paige,  97.      CBAHCBnr.-^/iMM«Mn,  1035, 


1026}  190.     1037;  191. 

and  Sharon  Canal  Co.  ▼.  Foltoi 


Bnk,  7  Wood.  419.    PloBdiag,8;  464. 

State  Bank  t.  Fletcher,  5  Wend.  85. 


Payment,  93^  94 ;  450. 

T.Wood,  10  Wend.  594. 


At^imey,  28;  35. 

■■'■  '■      ■  ■"     ■■  »■  ▼•  ^  10  Wend.  fiW. 

Coale,  68 ;  235. 
Niagara  Bank  ▼.  Johnston,  8Wend.  645.  Fiaads, 

13—15;  343. 

T.  RoeeT«1t,  9  Cow.  409.  Bsaks, 


16;  96. 

T.  Buck,  10  Wend.  609.   ERor,43,44; 


•OO. 


Mneter  ▼.  Thimphonr,  5  Wend*  974.    Partner- 

ahip,63;447. 
Myere  t.  Dixon,  9  H^,  456*     Pleading,  43 ; 

456. 
T.  Foster,  6  Cow.  567*     Cannh,  9, 3 ; 

63.    Statatee,19;  561. 

T.  Van  Alstyne,  10  Wend.  99.    Action 


on  Statnte,  1 ;  10. 


K 


Napier  T.  M'Uod,  9  Wend.  190.    Release,  14, 

15;  597. 
Negaa,  MattM  of,  7  Wend.  499.    Aheconding 

and  Absent  Dehtora,  6—8;  1.    Bond,  94; 

69. 

,  10  Wend.  34.  .  Error,  49; 

296. 
Neimcewici  t.  Gahn,  3  Paige,  614.    ChaUck* 

tLY^Ihi^batid  and    if^e,    823—826;    110. 

CHANcnnT— iVtflM^  and  Suirt^f  2448— 

2451;  191. 
Nelaon,  ex  parity  1  Cow.  417.     Costs,  3,  4 ; 

233.    Mandamus,  5^^7;  419. 
Nesmeth  t.  National  Insnnnee  Co.  1  Hall,  459. 

Ittsnranoe,  194 ;  383. 
Newcomb  t.  Johnson,  9  Wend.  451.    Pnotioe, 

481 ;  498. 
New  Jersey  Protection  and  Lombaid  Bank  t. 

Thorp,  6  Cow.  46.     Corporations,  23,  24 ; 

226. 
Newman  t.  Van  Antwerp,  4  Cow.  711*    Costs, 

169, 170 ;  240. 
Newton  t.  Pope,  1  Cow.  109.    Eridence,  405 ; 

322. 
-New  York  t.  Staples,  6  Cow.  169.   New  York 

City,8— 10;  436. 
■  Equitable  Insuranee  Co.  t.  Lang^ 

don,  6  Wend.  693.    Insurance,  146;  384. 

Firemen  Insurance  Co.  t;  Do  Wolf, 


13;  45.    Mortgage,  163^166;  430.    Pi|- 
miBnt,7,8;  450. 

Insurance  Gosapiny  of  New  Yoifc,  b 


the  Case  of,  1  Paige,  258.   ConrantioM,  114 
—116;  230. 

T.  Seaile,  9  Hill, 


22.    Ships  and  Seaoleo,  1—4 ;  549. 
Niblo  T.  Clark,  3  Wend.  94.    Debt,  19;  970. 

Pleading,  349 ;  471. 
Nicholas  t.  Showerman,  6  Weisd.  554.   Eie- 

ento^  and  AdaunistratoiB,100;  336. 
Nichols  T.  Chapmui,  9  Wend.  459.  Bieenton 

and  AdministiitoiSy  Ifr;  332..  JndgBWOt,35 

—37 ;  396. 
'  ▼.  Cowles,  3  Cow.  345.    Ccilkiiaii  to 

a  Justice's  Court,  37 ;  67. 

T.  Doty,  3  Cow.  352.    Eridenee,  963 ; 


316. 


T.  OoldsmiA,  7  Wend.  160.  BiUs  of 
Exchange,  111,  112;  64.  New  Trial,  19; 
432. 

T.  Nichols,  10  Wend.  560      Piactiee, 


211;  487. 
— -  ^. 


^10  Wend.  629.    Beplerim 


57;  631.. 

—  ?.Sutfin,7Cow.492.  Practice,  50;  481. 
T.  WUltama,  8*  Cow.  13.      Certionri, 


2  Cow.  56.    Insurance,  52    02 ;  379. 

-s- T.Ely,  2  Cow. 


678.    Corporations,  10—17;  225.    Interest, 
38 ;  389.    66,  67 ;  390. 

Firemen  Insuranee  Co.  ▼.  Stnrges,  jl 


w.  665.    Corporations  5—9 ;  225. 


18;  64.   Landlord  and  Tenant,  69— 73;  405. 
Niekerson  t.  Mason,  13  Wend*.  64.    Ships  and 

SMmen,  77 ;  654. 
NicoU  T.  Gardner,  13  Wend.  ^88.  Whvi;  1,S; 

592. 
NiskaynoaY.  Albany,  2  Gow.  537.    Poor,  9- 

7;  476. 
Noah  T.  Webb,   1  Edw.  604.   •Cbavcut- 

Jeanmi,  21 ;  70.    B<;^id.  34—36;  69. 
Noble  Tr  Wilson,  1  Paim,  164.    Cbivgiit-- 

/fifttfidton,  1069—1073 ;  192;    CKAMOiir- 

FraeHiet  9301 ;  184. 
Nobles  V.  Bates,  7  Cow.  307.   Coisnant,  10- 

12;  263. 
Norris  T.  Badger,  6  Cow.  444.  449.    Trial,  3, 

4;  578.    . 
T. ,  6  Cow.  449.    Praetice,  968; 


489.    Promissorr  Note,  20;  521. 


I 


Promissory  XNote,  w;  asi. 
T.  Durham,  9  Qow.  151.    Jadgneat,  67 
—69 ;  397.    Pleadingjr266— 268 ;  467. 
North  Amerionn  Coal  Company  ▼.  Djctt* « 
Paige,  273.     CHANCEaT-JtaisA  1«0]  JJ; 
North  Hempstead  ▼.  Hempsleid,  2  Weod.  109* 
11;  283.    l^wns,  5—10;  6T9. 


NAMES  OF  CASES. 


Ml 


North  River  loibmiee  Compaoy  t.  Lawrence, 
3  Wend.  ^2,     loeiiienoe  Compamee,  4,  5; 

387. 
North  Rivex  Sleamboet  Company  r.  Liriogaton, 
3  Cow.  713.     CHAKcaav— v^ipeo^  50*f  72. 
CoBfltitntioiial  Law,  15-^5;  3^,  394. 

■    -   ..I  ■  ■ .  -       .1       ■  ,^  ■■■.■  ■  ■■■  Y.      I        ■    ■, 

1    Hopk.    149.      OuAXcnj^~CMtta%U{<mal 

Law,  187—905 ;  79. 
Northrop  t.  Barpnin*a  Exeeatoia;  15  Wend.  167. 

HuabaAd  and  Wife,  33;  363. 
T.  Foom4  Wead.  S48.    Sanday,  7; 

566. 
^*— .-  ▼.  Jackeon,  13  W«iid*;6d.  Error,  66 ; 

S97.    Eridence,  145 ;  310.    Pleadings  d75; 

468.  . 

T.  Noithrop,  6  Cow.  S96.  Ceaamnt, 


Olner  y.  Springfield  Presbyterian  Church,  6 

Cow.  883.    Jury,  43,  43;  401. 
Oneida  Manafacturing  Conpany  v.  Lawrence* 

4  Cow.  440.    Practice,  373^  493.     Sale  of 

Chattels,  66 — 69;  538. 
Ontario  Bank  r.  Bunndll,  U)  Wend.  186*  Ta& 

es,  14,  15 ;  568.    Towns,  35;  573. 
-r- — ' — -^ —  ▼.  Feeter,  3  Wend.  348.  Practice, 

658;  604. 
— ■■      ■   -    M  y.  Hallett,  8  Cow.  198.    Jodg^ 

ment^  43;  396.    Release,  10;  587. 

T.  Landing,  8  Wend.  360.     Evi- 


dence, 171;  831. 

▼.  Lightbody, .  13  Wend.  101. 


7;  868L 
Norton  r»  Colt,  8  Wend.  850.     Prpetlee,  lit  f 

484.  -  /  ^  . 
▼.  Koaboth,  1  Hopk.  101,  OHAiicainr— 

Aedliee,  31.43 ;  176. 

▼.  Ludlow,  5  Paige^  519*  C^jjKasy— 


.-^ 


iSe^H}^,  3551;  196. 

▼.  The  People,  .8  Cow,  137.-   Laiceny, 


3,  a  407. 


«-  ▼.  Renaaelaer  and  Saratoga  Inanmee      73;  53.   '95;  53.    Evidence,  835;  331. 


Co,  7.C0W*  645«      Inamanee,  106,  107; 
383. 

*  r.  Voltae,  I  Hall,  384.    Debt,  ol^; 


fi6d. 


T.  Whiting,  I  Paige,  678^  CaAVCffftT 
— CIm/«,  387,  3884  B4.  CBAKcaaT— Jtnf^ 
MfM»|l57;  187.      . 

■  Vk  Woods,  5  Paiie*  349.   CaAHOBRT-— 


JSMene$t  653;  101.     Cifaui€«Bir--^tfrudtc- 

tion,  1885^1887  ;  133. 

— 'p—  ▼.  ■»  5  Paige,  860.-   CuAKewMY^^ 


Cht«»,  338>86.  CsAiQCBaT— P/M^'fiA  1909 
^1913;  166, 
Noyee  ?.  Chapin,  4r  Wend.  461.    Fauds,  1^1, 
188 ;  358. 

o. 

Oakley  r.  CreBshaw,  4  Cow,  850.    -PriDcipal 

and  A^t,  108  ;  515. 
*^-^  ?.  Schoonroaker,  15  WeBd.'386.     En> 

deuce,  849  ;  315.  -  Lease,  54,-  55 ;  410.      > 
▼.  Stanley,  5  Wend.  683.    Deed,.  17; 
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Ocean  Insurance  Company  r;  Fsanoia,  1  Wend. 

15..   losnrance,97;  381.         «     . 
: , s —  T.    •    ■     »  8  Wend. 

64.    Insnrenee,  66—68.  73 ;  380. 
Odidene  ▼.  Hills,  1  Wend.  18.    Pmctice,  3d6;. 

494. 
Ogden  T.  Dobbin,  8  Hall,  113.     Ptomisaory 

>fote,  43^-45;  533. 
T.  Payne,  5  Cow.  15.     Piactiee,  488, 

488;  499. 

▼.  Smith,  9  Paige,  195.    CBAVCBar— 


Payment,  33 ;  451, 

y.  Petrie,.3  Wend.  456.  Billa  of 


Exchange  and  Pr6missory  Notes,  108 ;  64. 
▼.  Root,  3  Paige,  478.    Chah- 


c^wt^Ddtior^mnd.Creditor^  5.88,  539;  94. 
Chancbby— Proc/tee,  8371f  183.  Cbabobbt 
^TWm/i,  3691;  304.     * 

H ^  Y.  StronA^  3  Paige,  30i^  .   Cbahv 

c^Y'^Abrtgagt^  1563*— 1505 ;  146*  Cbav- 
OBRT—^Proe^Me,  8179;  179. 

T.  Worthington,  18  Wend.  593. 


Bills  of  Exchange  and  Promissory  Notes, 


Oothont  T.  Leding^,  15  Wend.  410.  Ejectment, 

144;. 390; 
Orange  County  Bank  t.  Birown,  9  Wend*  65. 

Bailment,  15 ;  44^ 

▼.  Height,  14  Wend.  83 


New  Trial,  74,  75;  43$.    Pleading,  194; 
463. 

T,  Wakeman,  1  Cow.  46. 


Wm^  8798 ;  81 1.     Ezeeutora  and  Adnunia- 

traters,  140,  141;  338. 
Ofrflbr  T.  W^ane^  9  Hall,  553.  .  ProiDisaory 

Nole,  478 ;  583.  .   . 

Oleott  T.  Rathbone,  ^  Wend.  .590.      Payment, 

81,33;  450. 
OiMtead  r.  l(iUBr,.l  Wend.  506.  Slander,  80 ; 

567. 

Vol.  lU.  81 


Executi(tai,  161^  168 ;  33U 
Orcutt  T.  Ontas,  3  PMge,  459.    Cbahcbbt— 
.    Pradtce,8314$  185*     Execoton  and  Admi 

nistratora,  35-.49 ;  333,334. 
Orphans'  Asylum  t.  M'Cartee,  1  Hopk.  .378. 

Ubabobbt— Pr«e<tVe,3l58;  177.    Cbabcb- 

BT-^/Z««ff«r,3458— 3468;  193. 
Qn  ▼.  Post,  1  Hopk*.  1^.  Abaoooding  aod  Ab- 
sent Debtors,  38 ;  8. 
Orser  t.  Storms,  9  Cow.  687«  Eairyt  1, 8;  894. 

Trespass,  io,  11;  575. 
Osborn  V.  Heyer,  9  Paige,  343.    Cbamcmt-^ 

iZseetMf,  3473,  8474 ;  1^3. 
Osborne  t.  Etheridge/ 13  Wend.  339,    Set-off; 

47  *  543. 

T.'  Ken,  18  Wend.  179.  Principal  and 


Agent,  74  {  514. 

T.  Lawrence^  9  Wdnd.  135*  Pleadings 


51—53;  456. 

T.  MoQcrue,  3  Wend.  170.     Bills  of 


.  ExohUnge,  177 ;  58. 
Osgood  ▼.  JosHa,  3  Paige,  196,     Cbarcbrt— 

Ifnidcce,  8018, 8019;  170. 

■         T.  Manhattan  Company,  3  Cow.  613.. 

Evidence,  i9<iP-«198 ;  313. 
0*Shtel  V.  De  GraW,  6  Cow.  63^     Courts  of 

Justices,  831:  859«    Practice,  71, 73;  483. 
Osterhout  v..Robeits^  8  Caw,  43*    Trofer,  36; 

583.     65;  584. 
Oswego  Rank  T.  Oiwsgo  Village^  13- Wend. 

544.     Banks,  33;  46. 
Otis  ▼.  HUehcock«  6  Wend.  433.    Coats,  54 ; 

335. 
1 ,  '6  Weitd.  443.     Pleading 

956;  467. 
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Otis  T.  Welto,  1  Edw.  83.    Chakcbbt— JVoEe- 
/•ee,  34^,  9484  i  190. 

— ~  V.  Wdod,  3  Wend.  498.    Lesse,  49  f  409. 

Otsego  Y.  Smithfidd,  6  Cow.  7601     Poor,  96 ; 
477.    Settlement,  8 ;  593. 

Oatwater  ▼.  Dodge,  6  Wend.  397.     EvideDce, 
334  ;  319;    Fnuds,  183 ;  359. 

■  T.^ ,7  Cow.  85.  Sale  of  Chat- 
tels, 4,  5 ;  634: 

Overseers  of  BrookhaTen  y.  Or^rieers  of  South- 
old,  9  Cow.  "^75.    Certiorari,  3,  4 ;  04. 

-: of  Gatei,esr/Mr/<4Cow;I37.  Poor, 

16;  476.  ' 

ofMilaa  ▼.  SupeT^isors  of  Dutchess, 


14  Wend.  71.     t^oor,  93—37;  477. 

^,  &e.  of  Minden  r:  Cor,  7  Oow,  935. 


Parent  and  Child,  9^^  ;•  441,  '449. 

T  of  the  Ppor  of  Roehe^isr  r.  Last,  15. 


Wend.  565.    New  Trial,  83,-34 ;  433. 

Owateo  T.  Oswegatchie^  6  Cow;  507-.  Settle- 
nient,  4 :  549. 

Owners  of  Ground,'  ka  w.  Mayor,  Occ  of  Al- 
bany, 15  Wend.  374.  N|»w  York  Cit^;  ((i5— 
68 ;  4Sa,  440. 


P. 


Pacific  losarance  Compaiij  T*  Catlett,  4  Wend. 

75;    Insnranee,  137 — 199 ;  383. 
Packard  t.  Oetman,  6  Cow.  757.     ^Common 

Carrier,  9 ;  917.    Trover,  4, « $ '  581 . 
V.  -i ^  4  Wend.  613;  '  Trover,  33, 

34^589. 

:-  V.  Hill,  4  Opw.  55.    Costs,  909;  941. 

'-'  V.  ^— ,  7  GoW.  434.     Agreement^  34, 

35 ;  19. '  Evidence;'  59-^1 ;  m.    Pleadhig, 

956,  957;  467.    Practice,  504—566;  498. 
— !— -  V,  -— ,  7  Cow.  489.     Practice,  369 ; 


Pardee  v.  Reld,  4  Cow.-  51.    Bail,  13 ;  41.     " 
Park  V.  Heath,  15  Wend.  301.     Piaetiee,  37* 

38;  481. 
V.  Peck,  1  Paige,  477.   Cfljjfcnir — Chtfa* 

984;  83.    EvMaoee^  653,  654 ;  101. 
Parks  v.  Jackson,  1 1  Wend.  449.    Champ^rtyy 

6, 7 :  68^   CHANCcar— f^^orfrngs,  l661 ;  154. 

OnufomT'^Ftnder   and   PutthoKf^   STSd, 

9796;  906. 
Paricer  v.  Greeley  9  Wond.  545.    Bills  of  Ex- 
change and  Promissbrr  Note*,  140, 141 ;  56. 

'  ■     V.  Crane,  6  Wend.  647.^  Aanimpett,  69i» 

63;  89. 

^  V.  Radeliff,  14  Wend.  68.     Goats,  46  ; 


i^^ 


935. 


500. 


T.  SaeH,  10  Wend.  577.   Practice,  537; 

v^  Van  Hoaten,  7  Wend.  145.     Error* 
98;  998.     Higbwaya,  5 ;  357*    78  v  369. 
V.  Walrood,  13  Wend.  990.    TM]»as8, 


07,08;  577.    Trover,  49 ;  583: 

T.  Willfams,  4  Paige,  439> .  OmAxaxmr 


-^PraaOce,  1970;  168.     9096,^9037;  171. 
Parkhillv.linlay,15Wend.431.  Prindpalaad 

Agent,  40^-<49;'510. 
Parkins  >.  Stephenson,  10  Wend.  GM>.    Pne- 

tic«-,  460,  461 ;  497. 
Pavmelee  v.  Httehcoek,  19  Wend.  96.    Ezeeo- 

tien»  169 ;.  331. 
Parsons  V.  Chamhertin,  4  V^end.  519.   Jnatiess* 

Courts,  150;  151 ;  956.    Statotes,  18 ;  561. 
——  ^.  Hardyt  14  Wend.  915.     Baifaneatp 

93;  45.  - 

v>  Miller,  15  Wend.*561.     EviieMe, 


493. 


-«-Y. 


305. 


9  Wend.  411.    Evidence,  69; 


Packer  v.  Wilson,  15Wend.  343,  Fhtads,  151 ; 

350.    Promissory  Note,  31;  591. . 
Paddoc]rv^Caaer(m,8Cow.9t9.^  Sheriff,  55 

—57;  545. 
—  V.'  Salisbtiry,  9  Cow.  811.     Slander, 

46—48;  556. 
Page  V.  Cady,  1  Cow.  115.'  Oouris  of  Jnstlees 

of  the  Peace,  110,  111;  954. 
Pahfier  v.  Andreiirs,  7  Wend.  1*49.   New  Trial, 

99;  433.  ^ 

"■  V.  Gonisey,  7  Wend.  !l48.    Assbmpsit, 

35;. 37.. 

V.  Hntchtns,  f  Cow.  49.    Insotteiit,  9 


—19;  371.    Pleading,  131,  139;  460. 

V.  Palmto,  I  Paige,  976.    ChanckbTi* 


Hutbandand  W^e,  894^-^98;  114. 

r:  ,  5  Wend.  91,  Jadgment,  55 ; 

397. 

— —  V.  Peek,  9  Cow.  461.    Certioran  to  m 

Xastlce's  Coart,  67 ;  34.  "    • 

T.  The  People,  10  Wted.  165.     Lar- 


ceny,  6,  7;  407. 

V.  Vandenborgh,  8  Wend.  193.    Poor, 


18—91 ;  477. 

Pangfonm  v.  BaB,  1  Wend.  345.  Action  on  ^e 
Case,  68—79 ;  7.     Pleading,  49 ;  450. 

Patdee  v.  Haynes,  10  Weaid.  030.  Joint  Debt- 
ors, 8;  394. 


153;  810.    Towhs,  46;  674. 

.  *Y.  Parsons,  5  Cow*.  476.    BUls  ot  Ex- 
change and  Proaiissoiy  Notes,  171  ^68,  904, 
'  905;  59.;  Est6ppeU9;  301. 
Paicalia  T.  Canfield,  1  'Ed#.  301.    Cs^mkmxt 

-^WiU,  9569 ;  916^. 
Patchitt  T.  The  Mayor,  te.  of  Brooklyn,  13 
Wend.  664.    Attachment,  6 ;  33l   Celtiofaii, 
40;  65. 

■  v.  I^Umisl,  9  Wend.  443.     Coets, 

191;  938. 

▼..  Pierce,  19  Wend.  .01.     Evideaee, 


141 ;  310.    Mortgage,  54,  55 ;  496. 

.  Sand,  10  Wend;  570.  Jary,  51 ;  401. 


I  ▼,  Tnieteee  of  Brooklyn,  9  Wend.  377. 

Towns,  11—13;  57«.    .    * 

■  V. ,  13  Wend.  664. 


Towns,  45;  574. 
Patersoh  nr.  Ellis,  11  Wend.  960.    Legacy,  91 

—94;  411; 
T.  ■' ,  11  Wend.  901^    WHl, 


44;  594. 
Patrick  V.  Warner,  4  Paige,  397.    AttadisMnt, 

39  • '  33w  ^  .  ^*    * 

Partridge  ri  Westervelt,  13  Wend.  500;    She- 

rier,96,97-;  547. 
Patten  v.  Hama,  10  Wend.  693.      Pfaotios» 

•946,'947;  489.  ^'^ 

Patters6n  r.  AekoraoO,  1  Edw.  96.   eiBAiieKaT 

^Leait^  1311, 1319^  135. 
-j V.  Choate,  7  Wend.  441.     Interest, 

34;  389.   Limitation  of  Actions,  65, 66;  416. 
V.  finll,  6  Oow.  74T.    Deed,  S)  971. 


Payment,  14^17;  450. 

■  .1    ■  •■▼.  Mayor  of  New  Yoii:;i  Pslfe»^II4. 

Ceamcbkv— JMkKefiiifH  1900-^1909;  199. 
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PkUiaon  t.  Hull,  9  Cow*  747.   AMignme^  7, 

8;   23.      Chahckrt— Om<i,  269,  260;   82. 

CuMSCKRY^Martgoge,  L476*,  1478t;   144. 

Chamckkt— i>mc/t«6,  2104«;  174. 

I      T.  Powers,  4  Paige,  549*  Cbahcbkt — 

Mortgage^  1514^1516 ;  147. 
Pattoo  ▼.  Footer  1  Wend.  207.    Pleadloff,  297, 

298  *  468. 
Paul  T.  Graves,  5  Wend.  76.     Praoaoe,  150 ; 

485. 
Payne  t.  Cutler,  13.  Wend.  605.    Bills  of  Ex- 

chaoge-and  Promissory  Notes,  50;  51. 

Wei  "        ' 


T.^  Lansing,  2.  Wend.  625.    Actions  in 
General,  5 ;  3.        . 
T. »  \0  Wend.  606.  Costs,  r49 ; 


239. 
Peal  r.  Welly,  6.  W^nd.  j291.    Action  on  the 

Case,  52;  7.. 
Pecdk  ▼.  FarQogton,  9  Wend*  44^    Evidence, 

53;  305.    Assnmpsit,  37 ;  27. 

V.  Hamlin,  1  Paige,-  247.      CBAVCsaY— ^ 

Pi^oA'fifj,  1866;  1^4. 

T.  Ihtad,  2  Wend.  470«     Pleading,  185 ; 

462. 
Peckford  v.  Peckford,  1  I^l|fe,  274.    Cbanoi- 

WLY^Nuaband  and  Wife,  892,  893;  114. 
Peet  T.  BilUng8r2  Wend.  282..  Practice,  324  V 

491. 
Pell  ▼.  Tredwell,  5  Wend.  661.    CaAXcaaT— 

/VttM^i,  680;  103. 
Pells  ▼.  Coon,  1  Hopk.  450.  CRAUcnT-^/'foe- 

tit^  2378—2380 ;  188/ 
▼.  Elliott,  1  Hopk.  86.  CHAi|p»r— Prae- 

ItVA  2376,  2377 ;  188. 

▼.  Grigg,  4  Cow.  426.   Bailment,  59;^  43. 

Pelletreau  t.  Jackson,  7  Wend.  471.      Bill  of 

Exceptions,  31;  48. 
V.  ■  ■»  7  Wend.  478.   Enos,59 


— 6U  297. 

■  ■         V. 


S 11  Wend.  110.  Evidence, 


103 ;  308.    Mortgagier  106»  107 ;  428. 

V.  Moore,  9  Wend.  493.  BUI  of  Ex- 


ceptions, 32 ;  48 
Peluer  v.  Collins,  3  Wend.  459.  Sale  of  Chatp 
tele*  72,  73 ;.  539. 

V.  Sewall,  3  Wend«  269.    As^nrnpsit) 


89;  31« 

—  V. 


>  12  Wend.  386;   Assumpsit, 


72,73;  30. 
Pemberton  v.  Van  Rensselaer,  1  Wend.  307. 

Distress,  13;  279.    Practice,  702;  507. 
Pendleton  v.  Dyett,  4  Cow.  581.  Landlord  and 

Tenant,  1(K-^12;  403.    > 
— — — —  V.  Fay,  2  Paige,  202.     CtfAKCcav — 

Mortgage^  1463;  143.      CnAiionaT— TVtMte, 

2732;  207.    Executors  and  Administrators, 

147, 148;  339. 
—  V.  — »  3  Paige,  204.   .  Cbaiipkrt-— 


PUadingh  1762;  159.  CnAXCRKY^Prattice^ 
2405—24094  189.  CBAMcaar— -TViMdi  2660, 
2651;  ^.  ' 

Penniman  v.  Brigs,  1  Aopk.  300.  C8avcmt«— 
C^rpoftdi^n^  229—233;  81. 

PenniDgton  v;  Townsend,  7  Wend.  276.  As- 
sumpsit, 36;  27.    Restraining  Act,  1;  533. 

Penny  v.  Van  Clei;  1  Hall,  165.  Praoticet  177; 
486.  .       . 

Penta  v.  St^ton,  10  Wend.  271.    Bills  tf  Ex- 

.  chaoge  and  JPiomissory  N^otesy  189^191;  59. 


People  V.  Adans,  9  Wend.  333.     Towns,  30, 

31;  573. 
T.  ,  9  Wend.  464.     Costs,  122; 


238. 

— «—  V.  Adgate,  2  Cow.  504.  Roles  of  Court, 

5—74  534. 

T.  Albany  Court,  9  Wend.  486.  Amend- 


ment, 13 ;  18. 

Albany  Common  Pless,  6  Wend.  548. 


Trial,  17;  679. 

-V. 


^••m 


Replevin,  41,  42;  530. 

•  Vb        I     ' 


^  7  Wend.  485. 


-,12  Wend.  263. 
Certiorari  to  a  Justice's  Court,  27 — 29 ;  66. 
V.  Albany  Mayor's  Couit^9  Wend.  486. 


Executors  and  Administrators,  108 — 1 10 ;  336. 
Poople  ▼.  Alberty,  11  Wend.  160.  Waste,  5— 

10;.  691. 
—  V.  Allen,  6  Wend.  486.  MiliUa,  2;  424. 

Staltttes,90;  662. 

▼.  Babcockt  11  Wend;  686.    Court  o( 


Common  Pleas,  9 ;  945. 

V.  Ballon,  12  Wend.  277.  Corporations, 


88;  228. 

V.  Barnes,  12  Wend.  492.     Executors 


and  Adiiiinistrators,  156 ;  338.  Practice,  617 ; 
499. 

▼«  Bartlett,.0  Wend.  422.    Towns,  18, 


19;.  573. 

V.  Barton,  6  Cow.  290.    Pleading,  425 


—430;  476. 

V.  Bennett,  -4  Paige,  282.     Contempt, 


15—17;  225. 
— •  V.  Bishop,  5  Wend.  111.     Assault  and 
Battery,  2 ;  23. 

■I       V.  Bradwell,  2  Cow.  445.    Courts  of 
Oyer  and  Terminer,  1 — 3 ;  248. 

V.  Breesoi  7  pow.  429.    Indictment,  17, 


18 ;  366. 

V.  Brewster,  4  Wend.  498.    Statutes, 


36;  562. 

T.  Brewer,  4  Paige,  405.   Crahcibt— 


—^^^ 


Fraetiee^  QOAO  i  171.    Contempt,  11;  224. 
t;  Brown,  6  Cow.  41.    Anachment,  2  ^ 


33.     16;  33. 
I  '  •'  V*  ',  7  W?nd.  493.   Commission- 


ers to  take  Acknowledgments  of  Deeds,  2, 3 ; 
217. 

V.  Brush,  6  Wend.  454.  .Pleading,  373, 


374  ;  473.    Sheriff;  ^2—36 ;  644. 

V.  Backland,  13  Wend.  692.     Indiet- 


ment^  67;  369. 

V.  Bull,  5  Cow.  415.    Attachment,  16; 


33. 


V.  Burke,  H  Wend.  Ifl^.  Laroeny,  38; 

V.  Butler,  3  Cow.  347.   Lareeny,  1,  2; 

r.  Calhoun,  i  Wend.  420.    Justices  of 
the  Peace,  23*;  402. 

T.  Canal  Appraisers,  13  Wend.  3^. 


407. 
407. 


Islands,  1,2;  393. 

V.  Csryl,  12  W«nd.  547.      Trial,  42, 


43;  580. 

V.  Cayuga  Common  Pleas,  10  Wend. 


632.  Certiorari  to  a  Justice*s  Court,  24 ;  66. 
Maodamns,  66«  66;  421. 

v«  Chapmap,  1  Cow.  579.  Attaclunent, 


10;  33. 
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l^pW  T»  ChspAiaii,  1  Cow.  5M4*     Cotts^  M ; 

835.     184;  241. 
;  t.  Ohattuoiie  Common  PIom,  9  W«sd« 

618.     Courts  or  Jastices,  384;  360. 

T.  Chtt|ch«  3  Wend.  36^.    AUiehmMK, 


6;  33. 

y.  Cbrk^  4  Coir.  95.     Qao  Wunntey 


3;  523. 

'  ▼.  Calnmbia  Comnon  PIom«  1  Wend* 


397.    Maadamas,  38 ;  419. 

r.  CommiMionen  of  Hndeonf  A  Wend. 


559.     PracUce,  6474  504. 


•>T  Ween* 


474.    Hiffhwn^,  46,  46 ;  359. 

▼.  UammMsiDnisrB,  te.  of  Red  Hook,  13 


Wend.  310.    Hifttweje,  69 1  360. 
People  T.  Commianonein  of  Salem,*  1  Cow«  88. 
HighwajB,  16—19 ;  358.      Mai^damaa^  44 ; 
.480. 

T.  Comptroller  of  New  York,  5  Cow* 

.331.    Taxiw,6;667. 

■      T. »  I   .ii  ■  ■   f   111  ■■,  1  W^edd* 

3<n.    Sute  Trea^rer^  1;  561. 

T.  Coon,' 15  Wend.  877.     Jnnadietaon, 


P^e  r.  Oarey,  6  Cdw.  648.  9  Cow.  640. 
Joatieee  of  the  Peaoe,  15—40;  408. 

T.  Qatea,  13  Wen^.  31 1.      IndietAient, 


60—64;  36& 

▼•  Co^bett,  8  Wend.  589.    Banks,  4 ; 


47. 


T.  Corporation  of  Albany,  11  Wend«539« 
Indictment,  41, 48 ;  367. 

▼.  County  of  Mew  YoEkn  5  Cow.  331. 


Interest,  15; '368. 

'  «r  reL  Bonn  t.  Cowtant^  II  Wenj.  138* 


New  York  City,  45;  438. 

T.  DaltoB,  15  Wend.  681.      Embeisle- 


ment,  3;  294.    Error,  74-^77 ;  397. 

T.  Damon,  13  Wend.  351.    Grant,  13 1 


353.    Jury,  38,  33 ;  400. 

T.  DaTis,  15  Wei^,  608.     Eridenee) 


403,  404;  328. 

T.  Dean,  6  CdW«  97*    Byidenee,  868 ) 


316. 


T. —^—,  3  Wend.  438.  OQlee.  and  Offi- 
cer, 1;  44C 

T.  Delaware  Common  Plean,  8  Woad< 


356.  ^  Mandamus,  33 ;  420.     57;  -  431 . 

w,  Douglass,  4  Cow.  86.  iuiy,  39-.^l| 


400. 
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T.  Dummis,  1  Wend.  16.    SheriflTf  87 ; 

T.  Eastota,  3*  Wbnd.  297.    Jodgandnt^ 
.  30;  396. 

y.  Eckford,  7  CoW.  535.    IbdietmeBt, 

.  19-^33;  366. 

T.  Ekner,  3  Paige,  85.   Attachment,  ^; 


33.     CBAiiCKRY^Cbafi,  313  ;  86.  419--481| 
89.    CBANcaar—Pnidj^ee,  1978*  1979;  169. 
▼«  Enoch,  13  Wend.  159^" 


50,  51;  368.    Sheriff,  130;  548.. 

T.  Erie  ConuBon  Plsaa^  6  Wend.  549» 


Certiorari  to  a  Justice's  Court,  30;  66. 
-t  ▼•  Feet*,  18  Wend.  480.    Costs,  877t 


344. 

'I    .        Y.  Ferjiruson,  8  Cow.  108.  flectiean  18| 
13  ;  293.    ETidence,  359 ;  320. 

T.  Fisher,  14*Wend.9.  Indictment,  54 1 


368.    68 ;  ^69. 

t;  Fitch,  1  Wend.  198.    Vwgerff  5; 


342. 


8;  64. 


T.  Forward,  3  Cow.  501.  Ceitloiari,  1^ 


58,  53 ;  S6a    Trials  48-^50;  560. 

i...-^  V.  I.  *  ■•,  15  Wend.  159.     Indictneat, 


57;  368. 

— r  T.  Gay,  10  Wend.  509.  -  Codrtn  of  Ge^ 

neral  Sessions,  6,  7 ;  348. 

T.  Gentasee  Common  Ifieas,  4  Wend. 


308..  Conrtsof  Jostiees,  318;  868. 

T.  Genong,  11  Wend.  1&    Indietaeal, 


40;  367. 

T. 


1 1  Wend.  81.      Trid, 


-41;  580. 

.  ■■    T.  CHbba,  9  Wend.  89.    Easmtora  and 
Administmtors,  64,  65 ;  334. 
«-— ^  y.  Godfrey,  1  Hall,  840.  Forcible  Entry, 
dec.  13,14;  341. 

▼.  Goodwin,  5  Wend.  8S1.    1rrial,.38  ; 


580. 


>-  Y*  Goshen  Tunipike  Road,  II  W^nd. 

597.    Turnpikes,  17i  587. 
T.  Green,  8  Wend.  866. 


543^ 


;  10; 


^  13'Wend.  55.  Jury,  49;  401. 


348, 


r.  Gnmaer,  9  Wend.  878.    Foigery,  9; 

T,  Haddock,  18  Wend.  475.    Debt,  fl, 
88;  870.    Practfee,  718 ;  507;   . 

T.  Hallett^  4  Cow.  66.  Coeta«  64;  835. 


Dainagiss,  6^7;  368. 

r.  Haskins,  7  Wend.  463.    Exeeotion, 


47,48;  386.    117;  388.     147;  330. 

T.  Hayden,  4  Wend.  803.      Conits  of 


Jostiees,  313 ;  868. 

▼.  Haynea,  11  Wend.  557.  Pmnda,  ll7 


—182;  348,  349. 

— —  T.-^ ,14  Wend.  646;    Bill  of  Ex 


ceptions,  33;  48.     IndictaMnti  56,  56;  368 
Stf  e  of  Chattels,  39 ;  536.     ' 

Ti  Henneesey,  15  Wand.  147.   Embei 


xlement,'l»  8;  898. 

T.  Herkimer,  4  Cow.*  345.     InaolTent 


35;  878. 

y.  Herkimer  Common  Pleas,  1  Wend 


310*    Coufts^^JosUoes,  874;  860. 

▼.  — ^ ,  4  Wend. 


'810.    Courts  of  iostioBS,  386;  861. 

Y,  ^    ■  ■  ■*  »      •      I  I.  ,7  ^rend 


509.    Costdi  89^;  834. 

^  ▼.  Herriek,  13  Wend.  87«    Trial,  43— 


47;  580.^ 

-  T.  Hoffman,  7  Wend.  489.  -PlnelSee, 


158;  485. 

T.  Holtoy»  n  Wend.  461.^  Sierii;  18; 


543. 

T.  Holmeik  8  Wend.  8ai«    CoaataUe, 

80, 81 ;  883. 

...^.^  T.  ',  5  Wend.  191.  ^  Conslable, 


87f  86;  888.     Praotiee^  739;  508. 

T.  Hooa^fratta,  3  Cow.  86.     Costa, 


86;  687. 

T.  Hudaon  Bnnk,  6  Gow«:9I7.     0no 


Wananto,  76*— 78;  584. 

▼.  Hngghis,  10  Wend.  464.    Reeogni 


sanee,*  88—^^  ;  5d6« 

T.  Irring,  1  Wend.  80.    Practice^  114 ; 


484. 


301. 


r.  lefefaen  Commo*  PkaSi  .S.Wead. 
Mandamna,  56;  481. 


NAlffiB  OF  CASES. 


sa 


Ptoople  i.  Jewett,  9  Wend.  314.     C«ftionri,  People  t.  Marine  CoartofNewYork,  IS  Wend* 


91 ;  64.    Jury,  93,  94 ;  400. 

— ^1^  ir.         *  ,  6  Wend.  386.    IndietBieD^ 


66  y  369* 

y.  Jvtigee  of  Albtny  Mayor's  Cotf)rt,  9 


Wend.  496.    Sttrronle,  15;  566. 

V.  Judgee  of  OiiataiM|iie^  1  Wend.  78. 


Ezecntion,  30;  395. 

T.  Jtt)gee  of  Cohmibia,  5  Cow.  965. 


Coarta  of  Justices,  814;  958. 

Y«  Judges  of  Dtttcbeas^  5  Cow.  84; 


Coorto  of  Justices,  910;  958; 

—  T.  ',  7  Cow.  487. 


Courts  of  Justices,  946,  9l7j  959. 

r.  Judges  of  Erie^  4  Cow:  445. .  Eie- 


cotora  and  AdminlBCraiora,  49^'^6^  334. 

y.  Judges  of  Marsden,  7  Cow.  493. 


Courtsof  Justices,  936,  937;  959. 

▼.  Judges  of  Mayor's  Court  of  New 


York,  1  Wend.  39.     Anest  of  Ships  and 
Yeasels,  3 ;  93. 

y.  Judges  of  Monroe  Common  Pleas,  1 


Wend«19.    Courts  of  Juatiees,  96S;  960. 

■'    V.  '  •  ,  1 


Wend.  99.    Courts  of  Justices,  964 ;  960. 
▼.  Judges  of  New  York^  1  Wetid.  81. 


Error,  38 ;  1^6. 

-  y.  Judges   of  Dueida,   4  CoW.  409. 


Costs,  196;  941. 

y.  Judges  of  Oneida  Common  Pleas,  1 


Wend.  98.    Courts  of  Justices,  263 ;  960. 
y.  Judges  «oC  Onondago,  1  Cow.  54« 


Bail,  37 ;  49. 
y. 


i«h 


Set-off,  18,  19;  540. 


4  Cow.  91. 


•te 


^  7  Cow.  499t 


Courts  of  Justices,  949 — 851 ;  959. 

▼.  Judges   of  Ontario,   1  Wend.  80. 


Courts  of  Justices,  965 ;  960. 

y.  Judges  4>f  Washington  County^  1 


CoWi576.   Justices^  Courts,  139^134;  955. 
y.  Judges  of  Wasfaington,"l  Wend.  79. 


Courtof  Common  Pleas,  7 1  945. 

:  ▼.  Judges  of  Westchester,  4  Cow.  73. 


Malidamus,  47—50;  490. 
y. 


V  4  Cow.  403. 


Mandamus,  51 ;  491. 

▼.Judges  of  YtteS)l  Wend.  90.  Courts 


of  Justices,  967;  960. 

y.  Kingsley,  9  Cow.  599.    Forgexy,  1 ; 

941.    Indictment,  1.^4 ;  365,      • 

y.  Livingston,  6  Wend.  596.    Execu- 


tion, 146;  330.    Statutes,  44;  563. 

▼.  Looms,  8  Wend.  396<    Towns,  98, 


99;  573. 

y.  Lowndes,  1  Hall,  985.     Reeogni- 


nance,  98;  596. 

▼.  Luther,  1  Wend.  49.     Execution, 


105 ;  399> 

T.  LyndO)  8  Cow.  138.    Courts  of  Jus- 


tices of  the  Peace,  190, 191 ;  954. 

y.  Madison  Common  Pteas,  9Wsttd. 


698.    Courts  of  Juatiees,  31 1 ;  969. 

y.  Manbattaa  Co.  9  Wend.  351.    Cor- 


porations, 89— 85i  888.    New  York  City, 

4—7;  436. 

-•«->^  y.  Manning,  8  Cow.  997.     Reoogni- 


sance,  11, 19;  595. 

p— **  y.  Marine  Court,  8  t^ow.  366*    lasol- 


yeni,  89;  875. 


890.     New  York  City,  60 ;  439. 

y.  Marshf  9  Cow.  493.   Rules  of  Court, 


1—3  i  533. 

r^ S  8CoWj.  384.  Costs,  161, 169; 

940. 

— —  y.  Mason,  9  Wend.  505.    Haheas  Cor- 

pua,  49,  43 ;  355.  .  - 

y.  Mather,  3  Wend.  431';    Indictment, 


70^79;  309. 

—  y. ,  4  Wend.  999.    Conspiracy, 

18--18;  991.  Eyidenoe,  394—331;  318. 
JuTy,  85—37;  400.  Limitation  oi  Actions, 
45 ;  416. 

•*'  y.  Mayor^s  Court  of  Albany,  1  Wend; 


36.    Jttifoe,  9;  394. 
— ^  r.  Ma 


ayor  of  New  Yortc,  10  Wend.  393. 
Mandamusi  49;  490.  New  York  City,  43, 
44{  438. 

y.  M'Donald,  I  Cew.  189.     Amend- 


taient,  69;  31.     Executors  and  Administra- 
tors, 158—155;  338. 

Y.  Medical  Society  «f  New  York,  3 


Wend«  496.    Physic  and  Physicians,  3 ;  458. 

▼.  Me^tt,  7  Cow.  415.  Costs,  91 ;  837. 

y.  MTadden,  13  Wend.  396.   Pleading, 


38  L  455; 


y.'Monroe  Common  Pleas,  3  Wend.  486. 


Courts  of  Justices,  885>;  361. 


y. 


Scire  Faei»,  -11;  539. 


-^3Wei&d.443. 


Practice,  880;  490. 
y. 


■^4  Wend.  800. 


->  5  Wend.  105. 


Practice,  151;  486. 

y.  Moore,  15  Wend.  419.     Evidence, 


347—350;  330. 

y.  Morris,  13  Wend.  335.     TsTems, 


4—7;  567. 

▼.  Monison,  13  Wenii.  399.    Secretion 


of  Property,  1;  539. 
y.  New  \ 


York  Common  Pleas,  3  Wend. 
863.     Bailment,  51 ;  43. 
•       y.  I,  8  Wend. 


644.    Pleading,  393 ;  474. 
'    '  ■   y.'  ■  '    '  »  4  Wend. 

815.    Court  of  Common  Pleas,  8 ;  845. 
— t—  ▼.     ■    ■       '       «  ,11  Wend. 


164.    Infant,  31,  39;  870. 
y. 


^13  Wend. 


649.    Attorney,  48;  36.    Coats,  175;  940. 
Mandamus,  69;  491.    Setoff,  48;  549. 

y.  Niagara  Bank,  6  Cow.  196.  Niagara 


Bank,  l>-3 ;  440.     Quo  Warranto,  74,  75 ; 
594. 

y.  Niagars  Common  Pleas,  4  Wend. 


917.    Replevin,  97,  98;  680 
y. 


>  19  Wend. 


946.    Eyidence,  191;  819.    Mandamus,  41; 
490. 

T.  Norton,  1  Paige,  17.     Cbakoeet— 


JBeeeteer,  9463— 9466 ;  199. 

y.  Onondaga  Common  Pleas,  8  Cow* 


190.    Courts  of  Justices,  957 ;  959. 

I '  y.  ■   I  ■' ,  1  Wend* 


990.     Courts  of  Justices,  878 ;  860. 

't;  ■  ,  1  Wend. 


314.    Practice,  410 ;  495. 


>  8  Wend. 


863.  Courts ofJusticesofthePeaoe,61i  868. 


NAM  EB  OP  Cjyns. 


People  T.  Onofldftn  Comnum  Pleis^  3  Wend* 
304.     Coats,  30;  833. 

■  V.  ■  ■'  ■        ■  ■     ■  ''  ---.y  3  .Wend* 


331.    ExeenUon,  39;  395. 


^  4  Wend, 


919.    Certiorari  to  a  Juetioe'e  Coart,  15^  66. 
T.  ■■  ,  7  Weod. 


616.  Certiorari  to  a  Jastioe's  Court,  91—43; 

66*     • 

— —  V.  . ■■  '■ , ^  Weod. 


People  T.  Santoga  Conaaon  Pleat,  1  Wend. 

981.    CoiirU  of  Jottioea,  70,  71;  960. 

'         Ik  Schoharie  CoanBon  Pleas,  1  Wend. 

815.     Courts  of  Jastieee,  975 ;  960. 
Y.*  ■   ,  9  Weod. 


499.    Mandamus,  68;  491. 

>T.  ■  ■ 


^mi 


430.    Arrest,  8;  99* 
T.  — — 


■-^  9  Wead. 
-,  lOWeod. 


697.     Costs,  36 ;  934. 

T.  Onondaga  Geneml  Sessions,  1  Wend. 


996.    Judgment,  70;  398. 

T. 


^^  Wend. 


631.    Error,  11;  995. 

▼.  Orange  Common  Pleas,  9  Wend.  99Q. 


Courts  of  Jttsii^te,  989;  960. 

▼.  Orleans  Common  Pleas,  8  Wend.  999. 


Courts  of  Jastides,  983 ;  960. 

T.  Paliner,  I  Cow.  39<   EUsors,  1;  993. 

T.  Pescock,  6  Cow.  79.  Forgery,  9^  34i . 

▼.  Peek,  11  Weod.  604.    Trustees  of 


Religious  Societies,  1—5;  586. 

▼.  Pelham,  14  Wend.  48.  -Habeaa  Cor^ 


pus,  49 ;  355.    Surrogate,  95;  566. 

V.  Perkins,  1  Wend.  91.  Triid,  36 ;  580. 

▼.  The  President  and  Trusteee  oTBrook- 


Ijn,  1  Wend.  318.    Mandamns,  99;  490. 
V. ».' — ^  13 


Wend.  130.    Maadainus,  30—39;  490. 

Y.  Phelps,  5  Wend.  10.    StatoleSi  37 ; 


569. 


Y.  Ransom,  7  Wend.  417.    New  Trial, 
78;  435. 

Y.  Reed,  11  Wend.  157.    Foieible  En- 


try, 8-*l9;  541. 

Y.  Rensselaer  Common  Pleas,  9  Wend. 


647*  JusUbes'  C<terU,  147 ;  956.  Trespass, 
41;  576. 

Y.  '■         ,  6  Wend. 


543.    Courts  of  Jnstioes,  989 ;  961. 

Y.  I  '  ,  7  Wei^d. 


533.    Courts  of  Justices,  991;  961. 

■  Y.  ■    ■  .  1,11  Wend. 


174.   Certiorari  to  a  Justice's  Court,  95,  96 ; 
66. 

Y.  Rensselaer  and  Saratoga  Railroad 


Company,  KPWend.  113.    Highwaya,  95^^ 
97;  361.     Quo  Warranto,  84,  B5;  595. 

Y.  Richardson,  3  Cow.  357*  Quo  War- 


ranto, 31,  32;  599. 

Y.  ,  4  Cow,  97.     Quo  War- 


ranto, 4 — 47;  593. 

Y.  Rickect,  8  Cow.  996.    Forcible  En- 


try, 1-^r  340.    Landlord  and  Tenant,  13-^ 
16;  403. 

Y.  Ring,  15  Wend.  693.     Sheriff,  49 ; 


544. 


Y.  Rogens^  9  Paige,  103.    Contempt,  6 
—10  •  994, 

Y.  Rossiter,  4  Cow.  143.  InsolYsnt,  33, 


34  *  379. 

Y.  Russel,  4  Wend.  570.    Diebt,  13 ; 


970.     Pleading,  370;  473. 

Y.  Ryndm,  19  Wend.  496»  Indictment, 

'^j  367 


960.    Courts  of  Justices,  981;  960. 

Y.  Schuyler,  6  Cow.  579.   Laiceey,  5; 


407. 

-«.—  Y.  Seneea  Common  fleasi  9  Weod.  964. 
Mandamus,  34 ;  490. 

>  T.      1.1  I.— .^^^^  1),  6  ^r  end.  517. 


Certiorari  to  a  Justice's  Court,  19 ;  66. 

-— r*  Y.  Sergeant,  8  Cow.  139.    Nuisance,  6 

;  440. 

-  Y.  Seward,  7  Wend.  618.  Writ,  19 ;  597* 
Y.^Seymonrf  6  <yOW.  579.     Highwaya, 


94 ;  361.    Mandamus,  54 ;  491. 

Y.  4Shall,.  9  Cow.  778.     Forgery,  3, 4  ; 


341.    Frauds,  139;  350. 

▼.  Shcemaker,  9  Wend.  953.    Bail,  8 ; 


.41. 


y:  Sioffer,  9  Cow.  41.  Praetiee,  I4  480. 

— -r-  Y.  SleigbC,  1  Wen^.  518.     Coorta  of 

Jttstioes,  977-r^O ;  960. 

— -^  Y..  Smithp  5  Cow.  958.     Indietmeot^  5, 


6;  365.^ 

•  Y.  Spaldlngr  9  Paige,  396.    CBAKcnT 


^-/fifufie/tai^  1096;  194.    Cha^cbbt— i 
2tee,  9008-^9011;  170.    Contempt^  5;  894. 
— ^  Y«  Stager;  W-  We^*  ^1«      Recogni. 
sance,  18^91^  595. 

Y.  Steuben  Common  Pleas,  9  Weod* 


947.     Costs,  89;  936. 

■•        ■  -Y. 


103.    Amendment,  19;  18. 

.  Y.  • 


-^  5  Wend. 


>  19  Wend. 


900.    Costs,  49 1  934. 

Y.'StcYena,  13  Wend.  351.    Statolso, 


59;  563. 

Y.  Stone,  5  Weod.  39.   Conrts  of  Oyer 


and  Terminer,  7  {  948. 

T. ,9  Wend.  189.     Frauds,  100* 


101;  347.     Indictment,  39  ^  367.    664  369. 
Mandamus,  36 ;  490. 

Y.  Superior  Ctmitof  New  Yoifc,7  Weod. 


517;    Practice^.  183;  485. 

>Y. 


>10  Wend. 


985^    Mandamus,  99, 40 ;  49(1. 

Y.  Supenrisora  of  Albany,  19  Wend..957« 


Ju4ge,  14;  394. 

Y.  Supervisors  of  Alleghany,  15  Weod. 


198.    Certtorari,  41,  49 ;  65. 

Y.  SuperYisors  of  Cayuga,  9  Cow.  630. 


Poor,  15.  97,  98 ;  476. 

•  Y.  SupefYisors  of  Columbia,  4  Cow.  146. 


Constable,  14 ;  999. 

Y.  Supervisofs .  of  Colombia  Cousiy, 


10  Wend.  363.    Payment,  98—31 ;  451. 
Y.  SuperYisors  of  Delswase,  5  Cow. 


436.    LoanOfl)oer,i|  418; 

Y.  SuperYisors  of  Dutofaeas,  9  Wend. 


508.    SuMTYisors,  10,  U;  565. 

Y.  SuperYisors.  of  King'a  County,  7 


Wend.  530.    Highways,  56,  57;  360. 

Y.  SuperYisors  oS  Oswego^  8' Weod. 


991.    Poor,  9 ;  476« 

Y.  SojierYisoni  of  jSehohnrie,  6  Wend, 


505.    District  AttomcY,  5 ;  879. 

Y^  SuperYisors  of  Si;  Lowreooe,  5  Cow. 


999.    Highways,  44;  ^59. 


NAMES  OF  CiySES. 


0417 


People  T.  Sapenrisovs  of  Waehiogtoo*  1  W^4. 
75.     CountTChaiiges,  2;  244 
T.  Tern,  3  Cow,  840. 


1—3;  525. 

T.  Tea  Ejek,  1  Wend.  306;    Practice, 


84 ;  483. 
—  T. 


mefit,  18;  33. 


^  9  Wend*  617.     Attach- 


^  13  Wend..44e.      Plead- 


ing,. 356,  S<7;  472. 

T.  Tbroop,  12.  Wend.  183.    Banks,  32^ 


A^    Mandamus,  67,  68 ;  421. 

T.  Thttnnaq,  3  CoW.  16.  Practice,  AOl, 


602 '  498. 

*  ▼.  T ibbiu,  4  Cow.  358  an4  384.    Quo 


Wamnto,  60*^2;  623.    66-*73;  524. 

▼.  Tilton,  13  Wend.  697-   Amendment, 


59;  20. 

▼•  Tioga  Common  Pleas,  1  Wend.  291. 


C<yii)rts  of  Justices,  273;  260.   Practice,  116; 

484. 

Y.     .in-         I     I  p    ,  7  Wend*  516. 


Certiorari,  30 ;  65. 

t.  Tompkins  Common  Pleas,  8  Cow. 


131 .     Conns  of  Justices,  258 ;  259. 
«— .▼.Trac5,9Wend.265.  Judge,  11, 12;  394. 
▼.  Trustees  of  Genera  CoUege,  5  W^nd. 


211.    Corporations,  74 ;  228. 

i— —  y.  Ulster  Common  Pleas^  7  Wend.  492. 


CouvUof  Justices,  290;  261. 

▼.  Vail  «l  aL  1  Cow.  589.    Highways, 


d4,  25 ;  358. 

T.  ■'. — ^,  2  Cow.  623.   Highways,  32» 


34;  358. 

T.^ane,  12  Wend.  78.    ETidence,  417 ; 


320. 


T.  Van  Eps,  4  Wend.  387.  District 
Attorney,  4  ;  272.  Pleading,  336 ;  471.  Re- 
cognisance,  16,  17;  525. 

T.-  Van  Nostnnd,  9  Wend*  51.    Ford* 


ble  Entry,  6,7;  341. 

T.  V«n  Santvoord,.9  Cow.  656.     In- 


dictment, 25 ;  366.    73 ;  369. 

Y.  Van  Slyck,  4  Cow.  S97.   QuoWar- 


ianto,48— 59;  523. 

Y.  Van  Wyck,  4  Cow.  260.     District 


Attorney,  1,2;  279 

Y.  Vermil^ea,  7  Cow.  108.    Jury,  10— 


14 ;  399.  Practice,  321,322;  419.  584;  502. 
Statutes,  129,  30 ;  562.    Trial,  27*-^l ;  57^. 
Witness,  2 ;  596. 
...^  V,  ^  ^  Cow.  300.     Reeogni- 


People  Y.  Washington  and  Warren  Bank,  7 

Cow.  519.     Practice,  444 ;  496. 
Y.  Webster,  10  Wend.  554.   JBjectment, 

173;  29U 

Y.  Whaley,  6  Cow.  661.     Justices  of 


the  Peace,  9—44 ;  402. 

Y.  Whipple,  9  Cow.  707.^     Evidence, 


280—287 ;  317. .  Trial,  35 ;  560. 

Y.  White,  14  Wend.  111.    Trial,  51— 


53 ;  580. 

Y.  Winchell,  7  Cow.  160.     Recogni- 


sance, 5—10 ;  525; 

— —  Y.  -r ^  7  Cow.  525.    Trial,  32— 

34;  580. 

Y^  Works,  T  Wend.  486..   Towns,  20, 


21;  573. 

Y.  Wright,  9  Wend.  193.    Forgery,  7, 


8;  342. 

r.  Yates  General  Sessions,  5  Wend. 


sance,  13^15;  525. 

▼,      '     .      ,,  7  Cow.  369.  New  Trial, 


76;  435.  Practice,  385;  494.  470,  471; 
497.  488— 491;  498.  (Statutes,  32,  S3 ;  562. 
Trial,  35 ;  580. 

Y.  Waits,  9  Wend.  68.  Commissioners 


to  take  Acknowledgments  of  Deeds,  4  ;  217. 
Y.Walbridge,  6COW.512.  Indictment, 


7-T-H;  365. 


^  3  Wend.  120.    Attorneys 


26;  35. 

*  Y.  Wardr^  Wend.  231.     Indictment, 


69;  369. 

Y.  Warner,  5  Wend.  271.    Indictment, 


30,  31 ;  366. 

Y.  Washington  and  Warreir  Bank,  6 


Cow;  211.    Washington  end  Warren  3«nk, 
1—3.;  691. 


110.    Coorte  of  Oyer  and  Terminer,  14 ;  248. 
Perkins  y.  Ganrige,  15  Wend.  412.    Assump- 
sit, 53 ;  28. « 

Y.  Washington  Insurance  Company,  4 

Cow.  645.     Insurance  Companies,  11-^13; 

387.   .1 
Pern  Iron  Company^   ex  ptarte^  7  Cow.  440. 

Judgment,  40—42 ;  396. 
r ,  7  Cow.  540. 

Corporations,  55.;  227.  Redemption  of  Lands, 

10-*18;  526. 
Perry  y.  Perry,  2  Paige,  501.     Cbancbby- 

/JMom^ofui^ef  9.19—922;  115.     Chak- 

CKHY^-JursVrfictfon,  1251,  1252;  131. 
Peten  y.  Newkirk,  0  Cow^  103.    Awaid,  71; 

40.     Landlord  and  Tenant,  51—^3;    404. 

Lease^  19 ;  408. 
Peterson,  Matter  of,  3  Paige,  610.    Cbarcbry 

-r^lfetlor,  9502— 2504;  194. 
Petit,  Matter  of,  2  Paige,  174  and  596.    Cban- 
cbby—lAifMi^ici,  1372, 1373.1379;  138.  1384, 

1385;  139. 
-*—  Y.. Shepherd,  6  Psige,  493.     Cbahcbrt 

— JtM^gfTMn^  1174, 1175;  128.    Cbaitcebt— 

JurMieiion,  1288 ;  134. 
Pettit  Y.  Candler,  3  Wend.  618.    Cbabcbbt-— 

Pleadings^  1862 ;  163.     ^ 
Peaant  y.  National  Insurance  Company,  16 

Wend.  453.    Insurance,  102, 103;  381. 
Phelps  t.  Bronsom  4  Cow.  61.    Bail,  19 ;  42. 
Y.  Barton,  13  Wend.  68.    InsolYcnt,  85, 

86;  375.   . 
Pheniz  y.  Baldwin,  14  Wend.  62.    Eridence, 

341 ;  319.    New  Trial,  66 ;  434. 
Phoenix  y.  Stagg,  1  Hall,  635.    Pleading,  198 ; 

463.    :praetice,  651 ;  504.   . 
Phoenix  Fire  Insurance  Company  y.  Guraee,  1 

Paige,  278.    Cbancbby— /ifrMdu:<tofi,  1215, 

1216;  130. 

.  Y.  Mowat^  6 

Cow.  582.    Bailment,  60 ;  43^ 

-  Y.  Philip,  13 

Wend.  81.    EYidence,  88,  89;  307. 
Phillips  Y»  Barber,  7  Wend.  439.    Slander,  93 ; 
658. 

.k— ~-  Y.  Brainard,  2  Cow.  440.    Certiorari  tu 
a  Justice's  Conrt,  6—8^  66. 

Y.  Caswell,  4  Cow.  606.   Certiorari  to 


a  Justice's  Court,  38;  67. 

Y.  H^U  8  Wend.  610.    Trespass,  14, 


16;  575. 


MB 


KABIES  OF  CA8B0. 


Phillm  T«  Wiekhami  1  Paige,  690.  Craucsat 
— Evidenu^  639—441;  100.  CHAKCiav — 
JuTuiUtum^  1288;  130.  Gorponttom,  104 
»109;  339.  CHANcxRT-HSta<if<ea,  3579;^ 
198. 

Phyfe*  ▼.  Riley,  15  Wend.  948.  AhMonding 
and  Absent  Debtorfti  11,  13;  1.  ^jaeiment,: 
50;  385.    Kxeontton,  119;  389. 

—  r.  Warddl,  5  Peige,  368*  Ckahcsbt*- 
Leaae^  1306—1308 ;  134. 

Pickert  T.  Dexter,.  13  Weed.  180.     Coofto  of 

Justices  of  the  Peace,  98;  354. 
Pierce  T.  Dart,  1  Gow.  609«    NfUMnDe,  1—6; 

440. 

■  I    T.  Nichols,  1  Pkige,  844.   .Agreement, 

44—46;  13. 
Pieraon  ▼•  Miles,  19  Wend.  831.   Practice^  46i 

481. 
^— .»  ▼.  Thompson^  t  Edw.  313»   CHAifcanT 

— 7Vuf«0,'3675, 967^ ;  303.  67P7, 37084  905. 

Principal  and  Agents  64;  513. 
Piggott  T.  Mann,  1  Paige,  413.    pHARCknT — 

Zisase,  1997— 15K99 ;  134* 
Pike  ▼.  Oandail,  9  Wend.  149.    Damages^  19; 

368.    Error,  63;  897.    Replerin,  48;  531. 

—  ▼.  Morris,  9  Wend.  464.  Oosts,  168; 
340. 

Pinkerton  t.  Bttley,  8  Wend.  600.     Bills  cff 

Exchange  qnd  Promissory  Notes^  38 ;  50. 
Pinney  ▼.  Gleason,  5  Wend.  393.     Damages,' 

16;  868. 
>  T.  V  9  Cow.  635.  ^  Error,  9 ; 

394. 

I     ■    IT.  JohnnoB,  9  Wend;  683.     ^rtetiee, 

618;  603, 
^—  ▼.  Johnson*s  Adminisliators,  8  Wend. 

600.    Jadgneot,  31 ;  396. 
Pitcher  t.  Glark,  9  Wend.  631.     Costs,  163; 

839. 

P&tney  ▼•  Leonard,  1  Paige,  461.   CaAHCxaT — 

Vefidor  and  PurckoMer,  9799.  9731 ;  806. 
Pfxiey  T.  BhMs,  9  Gow.  491.    Conelable, 

13 ;  999.    Courts  of  Josiioes  of  Che  PeMe, 

38*  961. 
«-^  T.  Winohell,  7  Cow.  366.   Pracdce,  44 ; 

481. 
Piatt  ▼.  Hibhaid,  7  Cow.  497.   'BaHmem,  6f 

44.  • 
T.  Osbon,  9  Cow.  697.    ^osts,   106; 

937.         ' 

—  T.  Sherry,  7  Wend.  936.  Jastieea*  Courts, 
160,  161 ;  966. 

▼.  Walworth,  3  Wend.  31 1.    Costs,  960 ; 

943. 
Plestoro  T.  Abr^am,  1  Paige,  836.    CHANCtRY 

— J9afiibn^  189, 183 ;  78. 
Plimploh  ▼.  Cnrtis,  16  Wend;  336.     Frauds, 

163;  35U 
Plnmb  T.  I^man,  1  Wend.  74.  .  Coals,  936 ; 

943. 
Poltx  ▼.  Curtis,  9  Wend.  497.   Heplem,  60— 

55;  531. 
Pond  ▼.  Coftis,  7  Wend.  46.   Guaidian,  10, 11 ; 

353. 
Pooler  ▼.  M^lea,  1  Wend.  66.    Pfaetioe,  888 ; 

494. 
Pope  Y.  Delaran^  1  Wend.  68.    Exeoutofs  and 

Administrators,  96 ;  336. 
^-'-'  T.  Cumings,  7  Wend.  178.    Btfls-of  &i- 
^  and  Promissozy  Notes,  317;  60.  . 


Porter  ▼.  Goodoum,  1  Cow.  413.    Amendment, 
86—89 ;  33.    Coats,  80;  33i5; 

▼.  M'Cluie,  16  Wend.  187.    Aesanqwit, 
50;  38.    Partnership,  1;  444. 

T.  Miller,  3  Wend*  399.    lasolreBtr  61*; 

373.    Pleading,  139;  460. 

.;«-—.  y.  TafeotW  1  Cow.869.   New  Trial,  61-; 

434.      Pleading,  66;  466.     Pnoeipnl  and 

'  Agent,  9-^;  6I9. 

Potter  y.  Bacw,  9  Wend.  683.  .  Pleadings  301 ; 

469. 
■    .  ■   y.  Baker,  4  Paige,  990.     Ctfuiccav — 
J^peal^Bi;  73.     193;  76.  ' 

..  y.  Etx,  5  Wend.  74.    Ezeentom  and  Ad- 


Hiiniatratofs,  9&;  836. 

•y.  Eyeiett,  9  Hall,  969.    Prineipal  and 


AgenW44;  519. 

y.  Holmes,  19.  Wend.  199.  Pnotifie^  35; 


48U 


y.  Rtchaf49,10WeBd^607.  Coata,970; 
943. 

Ponchery.Helley,  3Wend.ia4.    Sheiil^M^ 
SI;  546. 

^  y.  LiytagatoB^  9  Wend.  996.     Jary, 

50s  401.  • 

Powell  y.  Kane,  6  Paige,  965.     CBARosny— 

.  J>nic<»M^8059, 9063;,  179.    Cwujhmkw^-A^ 
UcHor^^lli  194. 

■■  y.  Waters,  8  Cow.  669.    'Bma  of  Ex- 

change add  Promlssofy  Notes,  66 ;  &1«   l^ew 
Trkl,7;  431. '  Praetioe,  667;  604. 

Power  y.  Kent,  1  Cow.  179  and  911.  Altoney, 
*_  T *  84.- 

— — .  y.  Price,  19  Wend.  500.    Slandor,  104, 
106;  «68. 

y.  Van  Bnren,  7  Cow.  560.    JodgOMnt, 


96,  96;  39^ 
Poweia  y;  Wya«i,  7  Cow.  874.   EMsape,  16-* 

19  *  300* 
Piatt  y.  Priee«  It  Wend.  197.   Perjnry,  1 ;  469. 
Prentice  y.  Aehom,  8  Paige,  30.  .  Agfeemeat, 

60;  14.  CHAMOBMr«-p.CM^!»8;8#.  Dnwii- 

enness,  1 ;  388. 
Presbytsrtan  Chateh  y.  City'  of  New  York,  6 

Cow,  638.    Coyenant,  6;  869.    38;  966. 
■     i    ..  of  Salem  y.  WilUasne,  9 

Wend.  147.    Ejectment^  310, 811 ;  896. . 
Preseott  y.  RoXmts,  6  C0W4  45.    Fraetiee,  497, 

498;  498. 
Pieaident  of  Brooklyn:  y.  Patchen,  8  Wend.  47. 

Towns,  38—97 ;  573. 
President,  &c  of  the  Sus^aehaaaah  and  Bath 

Turnpike  Bead  Company  ir.  The  People,  16 

Wend^867.    Indictment^  68|  60;  368.   Tata- 
pikes,  18^19;.  687. 
Preeton  y.  Hnvl,  7  Wend.  53.    Champerty,  3; 

67. 
— ^-M  ;t.  licayiH,  ^  Wend.  663.     Instieee^ 

Courts,  169 ;  856.   -        ' 
Prindle  y.  Hmuk  1  Wood.  104.     Sheriff,  60^ 

70*  546. 
Priog^e  V.  kirse,  1  Cew.^9.  Jary,  1<— 7;  399. 
Pritchard  y.  Hicks,  1  Paig?,  870.    Chakcsbt 

.^LegoAy^  1337, 1838;  S36.^    Csaiiecay--- 

WUL  3781;  3783;  309.    Execntoraand  Ad- 

mlnistratoia,  19,.iMn  338.    1801  337.     Wttl, 

70;  596. 
Proctor  y«  Farnam^  6^Bidge,  ^4^  CfiuaicaaT— 

Mbrig9g€^  1698  ;  148. 


KAHE8  OF  CASES. 


^940 


Pronty's  Ezeeuton  t.  M'Dovgal,  6  Cow.  61S. 

Execaton  and  Admioiamtora,  91*-*93 ;  336. 

Quo  Wanuitot  84,  85;  625. 
ProTostY.  Calder,  %  Wend.  5i7«    Deed,  10; 
..   S7I.    Rent,  1;  598.  * 
T.  Johnson  ei  aL  12  Wend.  S89.    Pno- 

tice,  136 ;  484. 
PuUie  AdminietiitoT  of  New  York  ▼.  Watte,  1 

Peige,  347.    Chamciet— Airro^afe,  S6d^— ' 

S596 ;  199.    Charcert— JFtY/,  3766—9768 ; 

g09. 
Pnrslef  r^  Andeiaon,  3  Wend.  468.  Certiorari, 
.     29;  64. 
Poller,  Matter  of,  6  Wend.  633..  InsoWent,  79 ; 

374. 
Pordy  ▼.  Austin,  3  Wend.  187.    Limitation  of 
. .   Actions,  38 ;  415. 
— —  T.  Doyley  1  Paige,  5^.     C^avcbbt— 

Jkbior  and  Oreditory  673-^^76;  97.     Chae- 

CBBT— JiMlfiiwfi/,  1154-^1156^  137.    . 

▼.  Pordy,  15  Co.w.  14.     Exeentorti  and 


Raymond,  exparU^  5  Cow.  421.  Commission- 
ers to  take  Acknowledgment  of  Deeds,  1; 
917. 

■         ▼•  Hiaman,  4  Cow.  41.  Amendment, 
6;  18. 

I     T.  Howland,  19  Wend.  176.    Action 
on  the  Case,  ll;  4% 

T.  Merchant.  3  Cow.  147.  InsolYont, 

;  379. 

T. ,4, Cow.  199.  Error, 98; 


995. 


Administrators,  86v  87;  336. 

r.  Waidell,  10  Wend.  619.    Practice, 


.     336;  493. 

Purple  T.  Horton,  13  Wend.  9.  Jory,  30;  400. 
.  •  Slander,  106, 107 ;  558. 

Pntaam  t.  Man,  3  Wend.  909.  Writ,  16;  £97. 

.QnackeBbose  t.  Clarkr  IS  Wend.  555.    Core- 

naat,  81;  367. 
.Quick  T.  Garrison,  10  Wend.'  835.     Husband 
.     and  Wile,  99,  30 ;  363. 
"  ▼•  StuyTesant,  3  Paige,  84.     Cbai^cbbt 

^^urkfieUouj  1335_13d9;  130.' 
Qain  T;  As|or,  9  Wend.  577.    Practioe,  375; 

490- 

Radley'T.  Brioe,  6  Wend.  539<  Costs,  83;  936. 

Randolph  ▼•  Diokersoo,  5  Paige,  517.  Ghae* 
cmwt-^Rtttlkindand  FTjfe,  830;  110.  ChaE- 
CEBT— P/^oilin^  1789 ;  160.     1819;  163. 

Rankin  ▼.  American  Insurance  Company,  1  Hall, 
619.     Evidence,  301;  317.     Usage,  5,  6; 

▼•  Atherton,  3  Paige,  143.     CraecirV 

— /ttrfidic/tcm,  1360 ;  133. 

Ransom  t.  Keyes,  ^  Cow.  138.  CRAECKar— 
Cbfrfrifttt/tbn,  336-7338 ;  81.  EWdence,  360, 
361;  330.    Sheriff,  76— 79 ;  546.  ^  100;  547. 

Rapelye  ▼.  Maehie^  6  Cow.  950.  Sale  of  Chat- 
tels, 45,  46;  536. 

Rathhone  t.  Dyekman,  3  Paige,  9.   Crakcut 

.    — Fr«^  9804--3806';  311. 

▼.  Harman,  4  Wend.  208.    Practice, 

339 1 4§1. 

▼.  Lownsbnry,  3  Wend.  595.     Prac- 


tice, 556 ;  501. 

-  ▼.  Tqcker,  15  Wend.  488.  Principal 


and  Agent,  43;  513. 
Rathbun  t.  Emigh,  6  Wend.  407.    Pleading, 

399,  400 ;  474.     Slander,  33 ;  555. 
'  T.  Ingalls,  7  Wend.  330.     Attorney, 

37;  35. 
'  '  T.  Sawyer,  15  Wend.  451.   Certtorik 

ri,  43 ;  65.    Militia,  8-« ; 

V0L.IIL 


▼.  Wheeler,  9  Cow.  395.    Pleading, 
148, 140;  460; 

T.  White,  7  Cow.  319.  Landlord  and 


Tenant,  63—65 ;  405. 
Rayner  ▼.  Dyett,  9  Wend.  300.  Pleading,  141; 

460. 
Rea  ▼.  M'Eadion,  13  Wend.  465.     Surrogate, 

33,34;  566.  . 

Reab  ¥.  McAllister,  8  Wend.  109.     Pleading, 

190-,  459> 
Reaj  ▼.  Hurd,  7  Wend.  408.  Limitation  of  Ae- 

tions,  36,  37 ;  415.    Practice,  708 ;  507. 
Reed  f.  Bank  of  Newbnrgh,  1' Paige,  315. 

Cbaecbrt— JiirtMite/ton,  1314  f  130.    Chae- 

OiRY—&<-o/,  2534,  3535 ;  195. 
T.  Drake,  7  Wend.  345.    Error,  41;  396. 

Bond,  31—33 ;  63. 

y.  Gordon^  1  Cow.  50.  Insolvent,  7S-;  374. 

T.  Smith,  9  Cow.  647.    Interest,  87-^1; 

391. 
— —  ▼.  Vanderheydea,  5  Gdw.  7W.    Chakce- 

RT— %^Djpea/,  34,  35;  71.    51—66;  78. 
«— —  T.  Warner,  i  Paige,  660b    Craeckrt— 

JMfor  ofuf  OeiiiYor,  549,  543 ;  95.    Cbaecb- 

RT— ProeATe^,  3378 ;  183.    3436;  191. 
Reeder  y.  SeCley^,  4  Cow.  548.    Costs,  51,  53 ; 

335. 
Reee  y.  Oyerbangh,  4  Cow.  194.  Amendment, 

31;. 19. 
.......  y.  ■  ■",  6  Cow.  746.    Covenant, 

58;  266. 
Reforined  Dutch  Church  y.  Veeder,  4  Wend. 

414.    Coimorations,  149 ;  233. 
Reid  y.  Giflord,  1  Hopk.  416.    Cbaecirt — 

Wdienand  Waitr  lUgki§,  3748—3753 ;  308. 
•^^—  y.  Rensselaer  Glass  Factory,  3  Cow.  387. 

Practice,  543;  500. 
— i-  y.  ,  3  Cow.  393. 

5  Cow.  587.    Interest,  3^11;  388. 

y.  Yanderheyden,  5  Cow.  719.  Will,  54; 

•595. 
Relyea  y.  Ramsey,  3  Wend.  603.    Award,  67 ; 

40.    Courts  of  Justices  of  the  Peace,  113, 

114;  354. 
Rensselaer  y^  Douglass,  3  Wend.  890.     Prac- 
tice, 335;  491. 
Glass  Factory  y.  Reid,  5  Cow.  587. 

Assumpsit,  86 ;  30.    Error,  6 ;  394.     Prac- 
tice, 543,  544 ;  300. 
— — — *  and  Saratoga  Railroad.  Company, 

Matter  of,  4  Paige,  553.    Chaecery— /fi^A- 

looyt,  797,  798 ;  109. 
Renwick  y.  Macomb,  1  Hopk,  377.     Chae- 

oiRY — Mortgage,  1487;  145. 
Requa  y.  Rea,  3  Paige,  339.  Cbaeckry — ^J&s- 

Jer'i  Offiee^  1409—1411;  140. 
Rew  y.  Barber,  8  Cow.  379.     Frauds,  33,  S3 ; 

344.    Promissory  Note,  8,  9 ;  530.   Sale  of 

Chattels.  64.  65 :  537.    f^ '  ^^« 


NAMES  or  cases: 


Rew  T.  Baiker,  9  Cow.  408.   Amendiiiaiit,  61; 

SO.    76;  21.    Error,  58;  996. 
Reynolds  T.  CleTeland^  4  Cow.  889.    Partner^ 

•hip,  7—9 ;  444.    neadiog,  968 ;  467. 

T.  Manning,  1  Cow.  998.    Intoltwit, 


71;  371. 


T.  Moore,  9  Wend.  S5.     Common 


Schools,  14, 15 ;  919. 

T.  Orris,  7  Cow.  969.    False 


sonment,  4 — 8;  ^99. 

▼.  Reynolds,  5  Paige^  161.  Cvahcb- 


Kf^Suaband  mmd  Wife^  866 ;  119.      Ciudi- 
ciRT— /ar/t7«m,  1599—1601;  151. 

— ,  3  Wend.  944.    Plead- 


T. 


ing,  971;  467. 

T.  Shaler,  5  Cow.  393;  LandlMd  and 


Tenant,  40>-43;  404.    IVoTer,  58— 61;  583. 
▼.  Ward,^  5  Wml.  50^.    Prineipal 


and  SaretT,  43 ;  518. 
Riee  t.  MatW,  3  W«nd  *  69. '  Inter^rt,  94 ;  391 . 
T.  Welling  el  a/.  5  Wend.  595;    Interest, 

98;  391. 
T.  Withers,  9  Wend.  138.  Evidenee,  181 

^183;  319. 
Rich  d  al.  w.  Penfield,  1  Wend.  380.  Practice, 

736 ;  508.    Tenants  in  Common^  91;  569. 
Richards  ▼.  Barlow,  1  Paige,  138*    Cbashsemy 
.  — aai<f ,  974,  975 ;  83. 

■     *      T.       ■  ■    f  1  Paige,  393*     Chavcs- 

BT— CM*»  980-4^3 ;  83.     338-^49 ;  86. 

CRANCsaT^/Voe/tee,  1944,  1945;  167. 

t.  Cuyler,  9  Hall,  901.     Pleading, 


115;  459 

.  Richarason  t.  M^Dcngall,  11  Wend.  46.  Teneea, 
7,  8 ;  340. 

T.  Richardson,  5  Paige,  58.    Chan- 


CBBT — Gm<i,  330,331;  85.  CaABCvar-*-. 

fiee,  9208;  180. 
Rickert  t.  Snyder,  .5  Wend*  1(M«     Pleading, 

238*;  466. 
— —  y.         ■     »  9  Wepd.  416.    Corenant, 

44,  45;  965.    70;  966.    Eyidence*  135,  136; 

309.     Jndgmenty  79;  398.     Pleading,  307, 

308*  469. 
Rld^  V.  Hubbell,  4  Wettd.  201.     Cpsts,  116 ; 

238. 
Rightmyer  r.  Raymond,  12  Wend.  51.     Pno- 

tice,  516 ;  499.    TroTcr,  45;  689. 
Riley  ▼.  Seymour,  1  Wend.  143.    Conrta  of 

Jastices  of  the  PeacCt  53 1  951 .     Sheriff;  89 

— 91*  547. 
Ring  T*  Franklin,  9  Hall,  1.     Evidence,  394 ; 

322.    Sh^ps  and  Seamen,  15, 16;  549. 
— *-  T.  Grout,  7  Wend.  341.  Common  Schools, 

8—10 ;  919.    . 
— -  y.  Wheeler,  7  Cow.  795.     Slander,  18— 

22;  554. 
Ripley  y.  Benedict,  4  Cow.  19.  Practice,  606; 

503. 
Ritchie  y.  Putnam,  13  Wend.  594'.    Alien,  13 ; 

18.    Dower,  97;  981.     Guardian,  13;  853. 

Landlord  and  Tenant,  99;  406.    New  Trial, 

73;  435. 
Ritter  y.  Steamboat  Oliye  Branch,  1  Wend.  35. 

Arrest  of  Ships  and  Vessels,  1;  93. 
Roach  y.  Coswe,  9  Wend.  997.    Evidence, 

134;  309.     Tenants  by  Sufferance,  1—5; 
.    570. 
y.  Quick,  9  Wend.  938.     Husband  and 

'^\47i  364. 


Bobbins  y.  New  Yoik  Insaianee  Company,  1 
Hall,  395.    Insurance,  6,  7 ;  376. 

Robert  y.  Ditmas,  7  Wend.  599.  Ezeealon  and 
Administratora,  101-:-103 ;  336. 

Roberts  y.  Champlin,  i4  Wend.  190.  Stander, 
108;  869. 

v.  Failis,  1  Cow.  938.     Certtorari  to  a 


Justice's  Court,  4U  97 •>    Jury,  37 ;  400. 
69;  374. 


y.  Kelly,  9 


itWi 
Hill, 


307.    lasolveat,  68, 


y.  Jackson,  1  Wend.  478.    Evidenee, 
69;  906.    190;  308.    Moitgage,58;  496. 
y.  Morgan,  9  Cow.  438.    Sale  (^  Chai- 


tds,85,80;  638. 
^Robertson  v.  Crowdl,  3'Cow.  13.     InColvent, 
59;  373. 

y.  Livingston,  5  Cow.  473.  Prindpal 


and  Agentt  104  ^  515; 

y.  M*Neil,  19  Wend.  678.     AwanI, 


90;  37.    39f  39. 

— -  y.  Robertson,  t  Prige,  387.      Crait- 


CBBT — CoaU^  454,  455;    90.      Cbamcbbt — 
AMkmdBfid  W^t^  934;  115. 

T.  ',  1  Edw.  360.  '  CBAifCK- 


BT-JSrMkmd  md  IF^e,  976 ;  118. 
Robinson  v.  Crandall,  9  Wend.  495.    Eseeu* 
tors  and  Adniinistiaton,  67;  335.' 

y.  Smith,  3  Paige.  999.     GiiAiicBaT 
1263;     139.       ^ 


PleaMnp^  1691, 1699  ;  156.      1799^1794  ; 
16U    (^AMCBBt— TViM^t,  9696;  905. 

et  oA  y.  Ti^lor,  19  Wend.  19i.  Costs, 


40;  934. 

Rotikf<^owy.D0BMlly,«Caw.699.  Amend- 
ment, 69;  90.  Bastaidy,  I;  46.  Boad,9;4il. 

Rockwell  y.  Adams,  6  Wend.  4CT.  I>eed,  18— 
91;  971. 

M     y.  1 7  Cew.  761.  LoeatioB,  1, 


9; '417, 
RiDdman  v.  Heddea,  10  Wend.  498.  LimitatioQ 

of  Actions,  18;  414.' 
Roe  y.  Beakes,  7  Wend.  459.  Escape,  3 ;  300. 
y.  Martin,  9  Dew.  .417.    Sato  of  Challdi^ 

1 ;  634. 

y.  Swa>t,  5  Cow.  994.  Judgment,  19 ;  595. 

Rogets,  eae|wr/e,  7  Qow.  526.   JudieinI  Aulbo- 

n$y,   1;   398.    Mandamus,   93—97;   419. 

Powers  8 ;  478. 
:  y.  Arnold  d  oL  19  Wend.  31.     Plead- 

ing^  395 ;  .474. 

y.  Bigelow,  10  Wend.  647.    Praoliee, 


59&;  509. 

y.  Chapman,  7  Cow.  476.    '  PncfSce, 


968. 


137—189;  484. 

y.  Coleman,  3  Cow.  6^     Damages,  1; 

y.  Dibble,  3  Paiges  938.  Csahgkbt— 
^vtVenee,  647;  901.  Chancbbt— JVoetfee, 
9199—2194;  179. 

-^-—  y.  Eagle  Fire  Company  of  New  York, 
9  Wend.  611.  Deed.  60 ;  974.  f^taaeat, 
19 ;  983.     198, 199 ;  999. 

y.  Hitchcock,  9  Wend.  469.  Bepleyin, 


49;  531. 

y.  Jones,  1  Wend.  937.    CorporalioBS, 


71;  927.    Deed,  9 ;  971.  .  risheriea,  6 ;  340. 
v.  Kneelaad,  10  Wend.,  918.  Pnncipal 


and  Agent,  49;  513.    85;  514. 

d  ui.  y.  Kaeeland,  13  Wend.  114. 


Frauds,  146—118 ;  350. 


NAMES  OF  CASES. 


661 


Bogsm  ▼•  Lynda,  14  Wead.  ITS.     Beat,  18— 

91*  538* 
L  T.  ITGiefor,  4  Cow.  531.    Costs,  90{ 

837. 

T.  Morton,  12  Wend.  484.   Bills  of  Ex* 

.  chsai^  and  Promissory  Notes,  86 ;  63. 

T.  Moolthrop,  13  Wend.'374«      Coiucts 


of  Jnstiees  of  the  Peace,  109 ;  864. 

V.  Maltiner,  6  Wend.  697.    Jastieee  of 


the  Peaee,  84  ;  408. 

▼.  Mttcfay,  3  Paige,  390.  Cbakcikf*-' 


Loan  d^fieen^  1369,  1360;  137.  Cbamcbst— 
TVua/f,  8683,  8684 ;  804.     . 

T.  Niagara  Insurance  Company,  8  Hall, 

-,  8  Halli 


86.    Insurance,  16—174  377. 

!.▼,  ■> 


669. '  Praetiee,  761—763 ;  609. 

T.  Patterson,  4  l*aige,  409.    CiiAXfonT 


— ikaeefdy  614;  99.     CKAJrctair— FrodlftM, 
8353 ;  187.    8418—8480 ;  190. 

T.  ,  4  PaiflEe,  460.    CsAiiciar 


— ^/^MoA  71;  73.  184;  76.  CHAJiCKaVf— 
PnKlfce,^8481;  190.  Contempt,  18,  13 ;  884. 
^  €x  parte,  7  Cow.  686.      Canals  and 


Canal  'Commisslonefs,  7,  6 ;  63. 

▼.  Rogers,  3  Wead.  603.     Devise,  16 ; 


877.    Executors  and  Administiatpis,  81, 38; 

333. 

.h        ▼.  ■  '        » 3  Paige,  379.-  Exeeutots  and 


Administrators,  77;  336'. 

.: V.  ,  7  Wend.  614.  Praetiee,  396  ; 


494. 


T. 


■^  14  Wend.  131,      Jury,  -34 ; 


400.    Nuisance,  16;  441. 

.^..^  T.  ,  1  Hopk.  616«  '  CUAKOOKP^ 


IVu^  8648,  8649 ;  808. 

.  r.  ,1  Puge,  183.    Citahoiet— 


Fraetiee^  1993,  1994 ;  16^.   Citisen,  1;  817. 
r. ^— ^  1  Paige,  188.   Cbakcmt— 


Rooeerell  ▼.  The  Heirs  of  Fulton,  7  Cow.  71. 
Heir,  12—83;  366.  Pleading,  887,  888; 
468. 

T.  ,  7  Cow.  107. 


Bill  of  Exceptions,  14;  48. 

▼.  Post,  1  Edw.  679.     CKAWcaaY— 


JeeotMni,  8 — 4 ;  69.    Chahcest — WaUr^  and 
Water  BigkiB,  8761;  208. 
Root,  expoHe,  4  Cow.  648.  Practice,  18;  480. 
,6  Cow.  61.  Mandamu8,62|  421 


m^mmm 


/tfd!fiiMfi/4  1140;  186.  CoAifCBBYi'-^^Praetftee, 
33^ ;  186.  CoANCcaT— TVusl^f  8706 ;  806. 
■  T.  ,  1  Paige,  484.    CHAVcpMr— 

1078, 1079 ;  123. 

-,  1  Paige,  486.    Charpbbs— 


T. 


iH/iMd^  1044 ;  181 

t.         ■■»  8  Paige,  468.    CHAircn¥-r 


Ow^  307—309.;  84.  386—409 ;  88.  :  41^— 
418;  89.  Crakcxbt- Prae/iJ€e,2016;  170. 
Cbancbky— ^iVettor,  3600t  8601;  194. 

T.         ■    ,  3  Paige,  379.    CbIhcbbv^- 


P^eiMKmgs,  1694 ;  166. 

T.  ■,  4  Paige,  616.    Cbancxet— 


HuAand  and  Wife,  968—964  ;  1 16. 

T. » 1  Hall,  391.  •  Partnenhipf 


76-^78 ;  448. 
Roof  ▼.  Stafford,  7  CoW.  179.    Infant, 

369. 
Rooeerelt  t.  Bank  of  Niagara,  1  Hopk.  679. 

Chavcxht— &^o^,8588;  196; 
▼.  Dale,  8  Cow.  681.     FracUee,  104 

—107;  483. 

y.  Fulton,  JS  Cow.  189.    Frauds,  84, 


86^;  343. 

«'  T. 


^  6  Cow.  438.      Practice, 


'680,681;  608. 

T.  Fdton,  6  Cow.  48.     Bill  of  Ex- 

eeptions,  9 ;  47.    Practice,  437—439  \  496. 
▼.  Gardiner,  8  Cow.  463.     Practice, 


▼.  Chandler,  10  Wend.  110.    Trespass, 

16,  17 ;  676.    71}  678. 

T.  King,  4  Cow.  403.  Practice,  307;  491. 

--^  y.  ^,.-r>  6^  Cow.  669.  Practice*  634,  635 ; 

604. 
-._  V. ^  7  Cew.  613.  Eyidence,  46 ;  304. 

Lih^,  1,  \*{  411.    Slanderv68— :784  667. 
....  T.  .^^^  8.  Cow^  126.  Bill  of  Excep^ons, 

*    88t5  *®' 

Rose  T.  Bsfies,  3  Cew.  .28.  Practice,  604;  608. 
— ^  T.  Brii^gs,  7  Wend.  70.     Pleading,  188 ; 
468 

—  ▼.  SmiOi,  4  Cow.  17.   Error,  83,  84;  888. 
Roseboom  t.  Vedder,  1  Hopk.  823.     Chamcb- 

Bt.~Jfe0<erVQ0SB^tl4O6;  140. 
Rosekrans  v.  Hughson,  1  Cow.  488.     Execu- 

tion,64,  66;.386..  .    . 

Ross  a^nd  Wife  t.  Crary,.  1  Paige,  416.  Oiian- 

CBav— JLeMy,  1341;  137. 
— -  ▼.  Drinker,  8  Hall,  il5.    Partnersyp,  8 ; 

444. 

—  ▼.  Lnther,  4  Cow.  158.   Actions  in  GiHie- 
ral,  7, 8 ;  3.    Amendment,  96 ;  83. 

▼.  Mayor  of  New  York,  3  Wend.  333. 

Tpwns,  17 ;  673. 

^  T.  Rouse,  1  Wend.  476.  Slander,  79 ;  66/. 

Roesiter  ▼.  Roesiter,  8  Wend.  494.     Principal 

and  Agent,  82— 84 ;  611. 
Rowan  t.  Lytic,  4  Cow.  91.     Error,  84—37 » 

J ^  T.  — ^  It  Wend.  616.    Frauds,  134  i 

360.    Leaee,  49—61;  410. 
Rowley  v.  Ball,  3  Cow.  303.  Promissory  Note, 

J0-^14;680. 
Roy  Y.  Targee^  7  Wend.  359,     Poor,  89—38 , 

RogglM  T.  Holdeof  3  Wend*  816.    Landlord 

and  Tenant,  84 ;  406. 
Rurosey  r.  Leek,  6  Wend.  80.   Award,  4  4  36 

Bills  of  Exchange  and  PromissoryJ^otes,  81; 

58  ... 

Rimdell  y.  Butier,  10  Wend.  119.     Error,  69 ; 

897.    New  Trial,  24,  26 ;  432. 
Russell  T.  Austin,  1  Paige,  198.    CBAHcxaT— 

i7MAofMliffMffrjret836— 839;  IIU     Cbah- 

CXBT- AfoHgttge,  1468 ;  143. 
•      T.  Ch^ampioHf  0  Wend.  460.  Batiment, 

W'  5  43.  /  .      •  ,      .,     ,       . 

T.  Doty,  4  Cow.  676..    Landlord  and 


T^n^nt,  6—9 ;  402. 

¥.  Gibbs,  6  Cow.  390.  Judgment,  30 


471. 


961-^-4366;  489. 


84;  396,^96. 

T.  Lytie,  6  Wend.  390.  Pleading,  363; 

•  *         * 

T.  Nicollet  a/.  3  Wend.  112.   Frauds, 

169,  170;  361.    Sale  of  Chattels,  60,  61; 

▼.  Packard,  9  Wend.  431.     InsoWent, 


64;  373. 


Mt 


NAMES  W  CAS 


Ronell  ▼.  Rtfflpera,  10  Wan^.  473.     Corannt, 

76—78 ;  967.    Frmadt«  103 ;  S47. 
:  T. « 15  Wend.  68.  Pleadiiiff.SSO; 


466. 


T. 


i^  15  Wend.  351.    Aceovd  and 


Sfttisftetion,  11;  S.    E^enee,  159;  310. 
▼.  Scott,  r  Cow.  979.     Leue,  1—4 ; 


407.   {.imimion  of  Actions,  18;  414.   Ptead- 
ingr,  9;  454. 

T.  Whipple^  9  Cow.  536.    BilleofBz' 


change  and  PromiMory  Nolaa,  6 ;  49.    903 ; 

59. 
Rust  T.  Oolt,  7  Cow.  169.  Wafler,  1-^4;  590. 
Ryckman  T.-Perkina,  9  Wend.  470.     Piacliee, 

699 ;  503. 


r,  5  Paige,  543.  CflAiicsnT 
— Owlt,  447;  90.  CHAiiccaT— JMcrci^  1106 
—1110;  184.  CHAMCsar— ilanlwr,9489; 
193. 
Ryghtmyre  t.  Donham,  19  Wend.  945.  Piao* 
tice,  717;  507. 

Sabin  t.  Johnaon,  7  Cow.  491.    Praotioaf  679, 

673  ;  505. 
Sacia  ▼.-De  Qraof,  1  Cow»  356.    InaolTent,  16 

—16;  371. 
Sacket  t.  BilUnghant,  7  Cow.  590.    Habaaa 

Corpus,  39,  S3  ;  '355. 
Safford  ▼.  SteYens,  9  Wend.  158.  PracUoe,  507; 

499. 
Sage  ▼.  Raniiey,  9  Wend.  539.   Ctovenant,  63 ; 

▼.  Robbloa,  8  Cow.  110.     Piaetice,  445 ; 

496 
SatUjT.  Cleareland,  10  Wend.  156.      Court, 
Supreme,  5 ;  949.    Pleading,  9 ;  454. 

▼.  fiHaofe,  9  Paf^e,  497»    Ciuuiomr— 
1949, 1950;  131.  CiiAHcimr— 


Primipai  mnd  Sur^^  9443—8446 ;  191 
▼.  Hntton,  6  Wend*  308.  Practice,  330; 


491. 
Saltabury  ▼.  Parker,  7  Cow.  150.       Habeas 

Corpna,  41;  354. 
Saltera  ▼.  Tobias,  3  Paw,  338.    ChahcCkt — 

Jkblar  and  OedUor,  599f  98,    CinuioBar-^ 


MuiMafi, 
r,95&; 


Emdenei^  693;  100.    CmaietKt'-^leadin, 

1834;  169.  Ciiahccb¥— ^o^iitet,  9567 

198. 
Saltoa  ▼.  Bayard,  19  Wend.  998.  AmendiMnt, 

49 ;  90; 
Samble  ▼.  Mecbanics*  Fire  Inanrance  Company, 

1  Hall,  560.     Practice,  539,  •54P;  500. 
Sanders,  tx  parity  4  CoW.  544.   Highw^a,  60, 

81;  361; 

.  ,  Matter  .of,  4  Paige,  893.     Chjoiobrt 


—»f7tf,  9819—9899;  919. 

▼.  Betta,  9  Wend.  987.  Deisd,  59 ;  974. 


Sands  ▼.  M'CleUsn^  6  Cow,  589.  Coats,  150; 
939.  .  - 

Sanfoid  ▼•  Chase,  3  Cow.  381«  Pjraetioq,  9 ; 
460. 

—  T.  McLean,  3  Paige,  117.  Chahcmit— ^ 
ffmbandand  WjA^  854-«««6;  119.  CkiJh 
caar-^i^tffil,  9$9,  993 ;  118.  CHAlronrr— 
Judgment^  1166;  197.  Cbakcmv^— iVinei- 
pal  mid  Sureiy,  9446,  9447 ;  191 . 

Ranaing  t.  Smith,  8  CoW.  146.  AibaM  Basia, 
•   -6;  16. 


SftnndcM  n  WImo,  IS'Waad.  338. 

51;  577. 
Sargent  r.         ■    ,  5  Cow.  106.    Action  on  th» 
Case,  39— 37;  5.  Judge,  1;  391.  Jndgnuat, 
60 ;  397. 

^.  Denniaoa,  9  Cow.  515.  AmendmsBt, 


80"  19. 

Series  ▼.  Hyatt,  1  Cow.  953.     Coorta  of  Jna- 
4ieaaoftfaePeaoe,78,  79;  il59.    Error,  80s* 


Satteriee  r.  Baigy,  3  Fsige^  U8.     Ci 
1,9016,9017;.  179.  - 
▼.  Groot,  6  Cow;  33.   Piactioe,  315) 


40L 


T. ^  I  Wend.  97.  C 


rier,  4-^l'817> 

T.  Sterling,  8  Cow.  883.    PfeadlBg, 


174;  469. 

n  Tea  Eyck,  7  Cow.  480.     fislHaff; 


334;  541. 
Savaeool  ▼.  Vougbton,  5  Wend.  170.  Pr^sticar 

88 ;  480« 
Savage  v.  Davia,  7  Wend.  883.    Setpoff;  19; 

54a 
—  T^  Hicki,  8  Wsod.  846.  Praetiee,  617; 

'605. 
Sawycf  T^  Sawyer,  3  Paifa|863.  CMAHcnr— > 

Prae<tce,  9103,  9104 ;  174.     8113;  175w 
Saylea  t.  Smith,  18  Wand.  57.     Ealoppelt  Slf 

301.    Mortgage,  130;  489.- 
Sayre,  txpoHe^  7  Cow.  368.    Altoroey,  1;  34r 
^— -  T.  icwett,  18  Wend.  135.    AmendnMt, 

47,46;  90. 

▼.  Townaend,  15  Wend*.  647.  I>eed»37; 


878.      Pnetice,  743 ;  506.      Tcoal,  19, 90  ^ 
585. 

T.  Witaen  8  Wend.  661.  LiaaitatieQ  nf. 


AcUona,  57,  58 ;  416w 
Sehauber  y.  Jackaon, »  Wend.  14.    EjectnsBtr 

43;  984. 
Sdiermefhora  ▼.  M^Umb,  9  Oow.  439.   Eiecn- 

tion,  43,  44 ;  396. 

T.-Schenoeihosm  I  Wand.  119. 


Endence,  63  ;  306. 


■>S  Wand.  613. 


Limitation  of  Actiona,  46;  416.     Piaetioar 
704;  507. 

▼.  Van  Yalkeubnig,  7  Cow.  513. 


Practice,  614;  503. 
Schieflelin  t.  Carpenter,  15  Wend.  400.  Cove- 
nant, 89;  967.    Ftands,  J38;  350* 
Schmidt  T.  Blood,  9  Wend.  868.  Battmeat,  17  'r 
44- 
■     .  Y.  Dfetricht,  1  Edw.  119.  (CttAXCBaT 
*-V«r»Mi»e<iOfV  1991;  134.  Fraoda,  139, 133; 
340. 

T.  Hoyt,  1  Edw.  659.     CaAircmT— 


Morigagt,  1454;  143. 
Sehofidd  y.  Bayard,A  Wend.  468.  BUla  of  Ex- 
change, 188,  199^  56. 
Schooler^  y.  Laihiop,  5  Cow.  17.    Coats,  9 ; 

833.  .  - 

Schroepp^  y.  Jewell,  1  Cow.  806.   JvdgoMiit, 

47  *  397. 
^—  y.  Redfidd,  5  Paig9,  945.    Guir- 

GKaT-«>i%ad^og«,  1780,'  1781;  160.      IBIO; 

161.      Chamosbt— Pramtsioi^f  ifMe,  8459; 

191. 

y.  TaylcHT,  la  Wend.  106.     Oot^im 


1     ofjQStioea^&aPaacat83;850.    178;  857. 


i 


NAMES  OP  CA&E8. 


Sehttnetnaii,  m  re,  d  Wend.  986.    Costs^  16*; 

933. 
Schoylier  Y.  LeffgeU^  8  Cow.  660.    Distress,  3 
;  878.    Landlord  and  Tenant,  1;  468. 
T.  Warner*  1  Cow.  59.   Certiorari  to 


a  Jostiee's  Court,  30 ;  67. 

▼.  Yates,  li  Wend.  185.    PletMilng, 


845 ;  466. 
Scott,  exparte^^l  Cow.  33.  Infant,  18,  l9 ;  378. 

T.  Adams,  18  Wend.  818.  Practice,  36 ; 
481. 

▼.  Depeyster,  1  Edw.  513.  Chakckrt — 
Corporatwm^  850^-4858 ;  88.  ^ 

T.  Ely  tl  ai,  4  Wend.  555.  Bastardy,  3 ; 
46.  Evidence,  13;  303.  False  Impnson- 
ment,  15;  339. 

T.  Leiber,  8.  Wend.  479.  Pleading,  30^ 
455.      • 

▼.  Rusbman,  1  Cow.  818^  Certforaii  to  a 
Jastice^s  Court,  31 — 33;  67.  Courts  of  Jus- 
tices, 8  ;  380. 

T.  Sbuie^t,  6  Paige,  43.  Cqanckrt — 
Hatband  and  W^t,  957—959 ;  117. 

T.  Thorpe,  1  Edw.  518.  Cbamckrt-^ 
Jigreimenij  28 ;  70.   > 

▼.  Young,  4  Paige,  548.    CHANCCftT— 
Etfideneej6iBi  lOK      CBAMCSRr-^Prac/tc^, 
8201,8803;  119, 
Scribner  t.  Crane,  8  Paige,  147.   Cbaivcebt^ 
Trm,  8771;  309. 

■  ▼.  Williains,  1  Paige,  550.    Cbaitce- 
RY--4ppeal,  99^101;  74.     143;  76. 
Scmgbani,  Matter  of,  1  Hopk.  88.    Chancbrt 
*-AM^ge,  1479^1483;  144. 

V.  Carter,  18  Wend.  131.  Repleyin, 


60,  61;  531. 

t.  Wood,  15  Wend*  545.     Deed, 


100;  876. 
Beoddec  t.-  Bogert,  1  Edw.  378.    CiUNokRT— 

Pltadinn,  1986,  1987;  166. 
Seaman,  Matter  of,  8  Paige,  409.  CBAKciRY*- 

SoUHtor  4tnd  Coumtl^  8499 ;  194.    Chakcbrt 

^Guardian  and  Ward,  747-,  106.   765—767 ; 

107. 
■■  y.  Seaman,  18  Wend,  381.  Adsnmpsit, 

46;  87. 
Sears  y.  Hyer,  1  Paige,  483.  CHAHcntr — Bu^ 

ftamlafi/ fFt/e,  811— 813;  110.    CHAifCtRt 

— Partiiion^  1574 ;  150.     Cbakcsrt— Pr«K- 

/tee,  8338 ;  186. 
Sebring  y.  Mersereau,  9  Cow-  344.  '  InsoWent, 

8;  371.    Partition,  S3,  84 ;  443. 
Seebor  y.  Hess,  5  Paige,  85.  CHANccRT-^Cbift, 

436;  '89.     QuAXCEKr-^Injuneiumj    1034; 

181. 
■  y.  Yates,  6  Cow.  40.  Amendment;  85; 

19. 
Serially  y.  Wells,.  1  Oofw.  196.     Praoacd,  887 

—889;  490. 
Serrfng  y.  Meiserean,  1  Hopk.  501.     Chakck- 

RT— Par/i7tofi,  1564—1569 ;  149. 
Seyenteenth  Street,  in  re,  1  Wend.  5M8.    New 

York  City,  38 ;  478. 
Sewall  y.  Allen,  6  Wend.  336.    Common  Car- 
rier, 14;  818. 
'  y.  Cadin,  3  Wend.  891.     Slander,  88, 

83;  567.' 

y.  Fiteb,  8  Cow.  816.'  Eyidence,  397 ; 


Sewall  T.  Gibbs,  1  Hall,  608.      Usage,  a.-6-; 
587. 

y.  Rodewald,  1  Hall,  348.   Patent,  754 


448. 

y.  Rnssell,  3  Wend.  876.    Bills  of  Ex- 
change and  Promissory  Notes,  153 ;  57. 

y.  ,  8  Paige,  175.    CHAffCERY-T* 


Ikbior  and  Creditor^  519  ;  94. 
Seward  y.  Jackson,  8  Cow.  406.  Frauds,  47-— 

49;  345.    PraeUee,  734 ;  508. 
Seymour  y.  Billings,  18  Wend.  885.  Repleyin, 
67—69;  538.         * 

■         eT  at.  y.  Dascomb,  18  Wend.  584. 
Courts  of  Justices,.  3Q3 ;  861« 

y.  Delancey,  1  Hopk.  436..  Chakcbrt 


—Pfoe/tee,  3153— 8158 ;  177. 

y.  Deyo,  5  Cow.  889.    Practice,  603; 


498. 


y.  Ellison,  8  Cow.  13.   Attorney,  17; 
34.    Court  of  Errors,  1;  846. . 

y.  Van  Slyck,  8  Wend.  403.  Bills  of 


iy< 

Ezobange  and  Promissory  Notes,  39;  60* 

Eyidence,   830;    3i4.     Payment,  46—49; 

453. 
Shafier  y.  Wilcox,  3  Hall,  508.  Practice,  399; 

494. 
Shank  y.  Cross,  9  Wend.  160.    Pleading,  415, 

416;  475. 
Sharp  y.  Brandow,  15  Wend.  597.   Ejectment^ 

181;  866. 
y.  Caswell,  6  Cow.  65.   Eseentacn,  87-» 

89;  335. 
y.  Piatt,  15  Wend.  610.    Partition,  6,  7| 

448. 

y.  Sharp,  1  Wend.  14.  Statutes,  34 ;  568^ 

y. f  3  Wend.  878.  Scire  Facias,  10; 

639. 
Sharpsteen  y.  Tilleo,  3  Cow.  661,    Power,  16 

—19;  479. 
Shattuck  y.  Chamherlain,  4  Cow.  14.     Costs, 

140;  839. 
Shayer  y.  M^Graw,  18  Wood.  558.  Ejectment, 

3— 5;  883. 
Shaw,  Matter  of,  1  Cow.  176.  Dower,  15 ;  880. 

y.  Ayis,  4  Caw.  58.  Prai^tice,  539;  500« 

»         y.  Raymond,  8  Cow.  518.     Cosw,  107 ; 

837.    Pleading,  818 ;  464. 
Sheldon  y.  Camming,  1  Cow.  168.     Practicei 

63—65;  488. 
y.  Erie  Common  PleM,  1  Wend.  868, 

Practice,  454 ;  497. 

y.  Hopkins,  7  Wend.  436.     Pleadingi 


36;  466. 

y.  ^kinaer,  4  Wend.  686.     Action  oq 


tiie  Case,  50 ;  6. 
Shelthar  y.  Gregory,  ^  Wend.  488.     Husband 

and  Wife,  55 ;  365. 
Shepard  y«  Rowe,  14  Wend.  860.     Execution, 

117;  339.    , 

y.  Ward,  8  Wend.  548.     Eyidence, 


388*    Frauds,  173—176 ;  368. 


366;  381.    Partnership,  69;  447. 

Shepherd  y.  White,  3  Cow.  38.  Bill  of  Ex- 
ceptions, 8;  17. 

Sh«iH  y.  Hopkins,  1  Cow.  103.  Insolyent,  15; 
371.  . 

Sherman  y.  Ballou,  8  Cow.  304.  Infant,  15 ; 
370.    Principal  and  Agent,  65 ;  514.   Set-off, 

-  36,  37;  641.  Surrogate,  11;  666.  TenanU 
in  Common,  9—13 ;  669.    . 
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NAMES  OF  CASES. 


Bherman  t.  M^Nitt,  9  Cow.  459.     Practice, 

4S7,  498 ;  496. 
■  ▼.  ■  ' '      ,  4  Cow.  85.  Practice,  346; 

499. 
Shernrd,  Matter  of»  9  Paige,  609.  Chahccbt— 

Mtar  and  Creditor^  590;  98; 
•Sherwood  t.  Chase,  11  Wend.  38.    Judgment, 
,    73;  398.    Slander,  36,  37 ;  555*    101,109; 
•    538. 

'  T.  JohiiBon,  1  Wend.  443.  Pleading, 

178*  468 

t!  Phillipa,  13  Wend.  475.    Rent, 


17;  596. 

T.  Steele,  19  Wend.  994.     Practice^ 


343;  499. 
Shethar,  ex  porie^  4  Cow.  540.    Coarta  of  Job- 

tioea  905  *  938. 
Shields  ▼.  Cnny  'etmt.Z  Wend.  974,     Militia, 

1;  494. 
Shiland  t.  Cory,  9  Wend.  946.  Pleading,  106; 

458.   . 
Shipinaon  t.  Barrows,  1  Hall,  399.     Slander, 

109^111;  559. 
ShiFBS  Y%  Morris,  8  Cow.  60.     Eridl^Bce,  395, 

396;  35».  / 


Courts  of  Justices  o^  the  PeB<4, 160—186 ; 


Sholts  T.  Judges  of  Yates  Coantj,  9  Cow.  506. 
of  Jusi 
957. 
Shook  T.  Suttofl,  4  Cow.  494.    Pleadings  991; 

465. 
Shooke  T.  Phillips,  5  Cow.  440.  Statutes,  97 ; 

569. 
Shofelt  T.  Rowley,  4  Cow.  58.  Costs,  53;  935. 

906;  941. 
SbultsT.PulTer,  11  Wend.  361.     Executors 
and  Administrators,  9 — 4;  339.-  .31;  333. ' 
■  ▼.  »  3  Paige,  189.  Executors  and 

Administratofs,  36— ft ;  333. 
Shumway  r.  Stillman,  4  Cow.  999.   Pldadtng, 

345—347;  471. 
..........^  V. :— ^  6  Wend.  447.     Judg- 
ment, 75, 76 ;  398.    Pleading,  361;  479. 
ShuteT.Dorrf5WeDd.904.  Parent  and  Child, 

7,6;  449. 
Sice  T.  Cunninghsm,  I  Cow.  397.    Bills  of 
Exchange  and  Promissory  Notes,  98-^105 ; 
54. 
Sickles  T.  Port,  19  Wend.  199.  Pnctjce,  538;. 
500. 

i r.  — ^  15  Wend.  559.     Set-off,  59 ; 

549. 
I  T.  H^ogehoom^  10  Wend.  569.    Sheriff, 

38 ;  549. 

•     T.  Pattieson,  14  Wend.  957.    Assump* 
ait,  89,  83 ;  30. 
Sigler  y.  Van  Riker«  10  Wend.  414.  Deed,  99; 
976.    Ejectment.  94;  984.    139;  989.    Es- 
toppel, 18—90;  301. 
SiWer  ▼.  Cummings,  7  Wend.  181.     Common 

Schools,  7 ;  919. 
Simonson  y.  Spencer,  15  Wend.  548.    Debt, 

4,5;  969.   ' 
Sims  y.  Hampton,  9  Cow.  619.     Statutea,  5 ; 

561. 
Sinclair  y*  Jackson,  8  Cow.  543.  Constitutional 
Law,  97;  294.  Ejectment,  95;  984.  Es- 
toppel, 3— 5;  301.  Evidence,  39,  33;  304. 
110,  111;  308.'  Mortgage,  40 :  496.  Power, 
9—15 ;  478,  479; 


Skelding  y.  Whitney,  3  WenJ.  154.  Actbo  OA 

the  Case,  48;  6.. 
Skellinger  y.  VendeS,  19  Wend.  306.  Constable, 

33;  ^. 
Skinner  ads.  Powers,  1  Wend.  451.  Libel,  3*- 

5;  411,419. 
— i y.  White,  1  Hopk.  107.    Cbabccbt — 

dieeotffil,  1;  69. 
Slack  ef  aL  y.  Brown  c<  a/.  13  Wend.  390. 

Lien^  7-^10;  413. 
Slade  y.  Halstaad,  7  Cow.  399.     Bills  of  Ex- 

change  land  Promissory  Notes,  75 ;  59. 
Slee  y.  Maohatten  'Com]iany,  1   Paige,  48. 

CttANCBRy— Gb^970,  971;  83.   Cbahosrt 

-^LiffniaiumM,  1344 ;  137.  -CBAifcsay— JMpri- 

MM,  1456,  1457  ;  M3.     1469 ;  144. 
Sl&ell  y.  M'Crea,  1  Wend.  156.  Insolyeot,  4, 

5;  371.    75,  76;  374. 
Sl6an  y.  Case,  lO  Wend.  370.    Conrte  of  Jna- 

ticeaof  the  Peace, 58 ;  951.    165;  956. 
— —  y.  l^ittle,  3  Paige,  103.    CaAircnv — 

Pleading^  1884—18% ;  164. 
Sloat  et  a/,  y.  Allen,  19  Wend.  192.  Costa,  46; 

934. 
Sloeum  y.  Despaid,  8  Wend.  615*     Coyenantt 

16;  963.    69;  966. 
&na]l  y.  Edrick,  5  Wend.  137.  Practice,  480; 

498. 

y.  M*Ch^ney,  3  Cow.  19.  Time,  I;  671. 

Smeto  y.  Williams,  4  Paige,  364.  CRARcxar— 

DAtor  and  Orediiar^  489  ;  99.     Csaxcxkt- 

/uWid^c/tbfK  1979,  1980;  133.   CRANCxaT— 

Pkadmg$,  IB05 1  ISl.    1855;  163.    . 
Smith,  tn  re,  3  Cow.  97.   Habeas  Coipus,  19; 

354. 

■  ^  ex  pbrte^  5  Cow.  973.    Habew  Corpas, 

17;  354.    JvsacesofthePeace,  7;  401. 
^  Matter  ot,  10  Wend.  449.     Phyaie  and 


Physicians,  8—14 ;  453. 

y.  Bowen  etaL9  Wend.  945;  Attorney, 

35;  35. 

y.  Brown,  1  Wend.  931.  Action  on  Su 

tute,  9;  10.     f'orgery,  6 ;  349.      Pleading 
941,949;  466. 

ef  02.  y.  Bush  e<  s^  9  Wend.  979.  Piae- 


tiee,  133;  484. 

-^    y.  Castlersi  5  W^o^  BU    Costs,  25; 

934. 

v.  Clarlte,  4  Paige,  36&.      Cbaxcsbt— 


Fkadingu,  1779 ;  159. 

y.  Cutler,  10  Wend.  589.     Awttid,  33; 


38.    77 ;  41.    Practice,  679 ;  505. 

^y.  Dewey,  15  Wend.  601..   CSeetnwnt, 
145;  990. 

y.  Dunning,  7  Wend.  135.    Ezeeution, 
119;  399. 

.r-  y.  Fenton,  9  Cow.  495.    Cootts  of  Jus- 


tices of  the  Peace,  84,  85 ;  953« 

ef  a/,  y.  HickSt  1  Wend.  909.    Assump- 


sit,! 16;  39. 

y. ,  5  Wend.  48.    Assumpsit,  97 ; 


96.    Practice,  983 ;  490.    .740;  508. 

. y.  Hoff,  1  Cow,  19T'  Slaves,  1—6;  559. 

y.  Howard,  19  Wend.  198.    pTadice, 


600;  498. 

y.  Hudson,  1  Cow.  430.    Anoadment, 


90*  99. 

\.  ingr^ham,  7  Cow.  419.  Pi»eti0e«76, 


77;  489. 


NAMES  OF  CASBSk 
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•adth  T.  IvM,  1ft  Wend.  189.    FraiuiBy  184— 

186;  353. 
-  T.  James,  7  Coiw.  398*   TroTer,  19— SI; 

ft81. 


T.  Kane,  9  Paige,  803.  ^  Changbbt-— 
Butband  and  Wife^  804,  806 ;  100. 

▼.  Kelly,  9  lUl,  9^7.     Piaottce,  747 


—749  5  609. 

T.Loekwood,7  Wead.941.   Limitettoe 


of  Aetione,  61;  416. 

T.  Lowe,  1  Edw.  33.     CaufcsaT— il»* 


ctiveri  9490 ;  193. 

T.  Luce,  14  Wend.  937.  Coart^  Sopreme, 


9 ;  949.    InsoWent,  89 ;  376. 

y.  Loeher,  6  Co«r.  688.    Bills  of  Ex^ 


change  and  Pfomiasoiy  Notes,  63;  61.  Plead- 
ing, 191;  469. 

▼•  Masters,  16  Wend.  970.    New  Trial, 


67,  69;  434. 

▼.  Mernn,  16  Wend.  184.    Action  on 


Sutate,4,6;  }0. 

-'s  Executor  r.  Miller,  14  Wend.  188. 


Payment,  36,  37;  461. 

T.  Mnmford,  9  Cow.  96. 


Snowden  t.  Noah,  1  Hopk«  347.  Chaitcery-*- 
Injunction^  1034;  180.  Chavccbt— Jiir»- 
iiiV/tbfi,1196— 1198;  139. 

— —  ▼.  Roberts,  4  Cow.  69.  Habeas  Cor- 
pus, 13 — 16 ;  364. 

Snyder  T.  Jenkins,  6  Wend.  i^3.  Practice,  660; 

601. 
■  T.  Warren^  9  Cow.  618.  Justices*  Courts, 

194;  966.    Execution,  96;  388.    Judgment, 

6;  385. 
Solomon  y.  Higgins,  6  Wend.  486.-  Ships,  46; 

661» 
Somers  y.  Torey,  6  Paige,  64.     Chahciry-^ 

PUttdingB^  1908;  166.  Chajicbrt— ^S^'ctYor, 

9608;  194. 
Son  y.  The  People,  19  Wend,  344.  Indictment, 

76—78;  369. 
Soulder  y.'  Cook,  4  Wend.  917.  Judgment,  64; 

397. 
— ^-—  y.  Van  Reosselaer,  3  Wend.  479.  Limi- 
tation of  Actions,  40,  41;  416. 

y '- ,9  Wend.  893.    Evi- 


Courts,  136,   136;    966.     Pleading,  396; 
470. 

y.  Newell,  7  Wend.  484,    Praetiee,  38; 


481. 


y.  New  York '  Ineunnee  Company,  1 
Hall,  893.    Practice,  496 ;  498.    . 

y.  PaHce,  9  Paige,  998.    Cbaxcbbt— 


JPradiee,  1967 ;  168. 

y.  Prior,  9  Wend.  498..    Ptaetice,  333 


499. 


339. 


604. 


y.  Shaw,  1  Cow.  499.  Costs,  137, 138 

y.  Smith,  9  Wend.  964.    Pipaetiee,  643 

y ,4Wend.*46a,    Bond,  16}  61. 

Damages,  37 ;  969. 

' y.     ■  •■    ,  1  Paige,  391.     CnAiroBwr— 


J9ppeal^  76,  70;  73.    CHAHCBBT-^DeAtor  and 
Creditor,  573 ;  97. 
—  y.  — -,  4  Paige,  93.      Cbakcbbt— 


denoe,  388,  389;  399.  Limitation  of  Actions, 

.17;  414. 
Southard  y.  Rixford,  6  Cow.  964.    Eyidenee, 

309,  310;  318.     Marriage  Promise,  4— 7i 

491. 
Soutberiand  y.  Sheffield,  Wend.  993.  Bail,  16; 

49.    Costs,  16»  933. 
Sonthgate  y..Montgoi]|ery,  1  Paige,  41.  Chan- 

CBRY— J^etcfefief,  698;    100.      Chancbbt— 

^idgmeni^  1137,  1138;   136.    CpAircBBT— 

/f«rMtfMoiH  1199-.1901;  139. 
South  wick  y.  Hayden,  7  Cow.  334.   Eyidenee, 

107,  108 ;  30a 

y.  Sax,  9  Wend.  193.  Payment,  86; 

» 

y.  Van   Snssum,  1  'Paige,   668. 


460. 


ffuAand  and  Wife,  940 ;  116. 

y.  ,  4  Paige,  971*     Cbakcbby— - 

JEaxeuton   and  Jdmini$iraUn%    667;     103. 
CaAMCBBT — Legacy,  1831;  136. 
—  y.  — >  4  Paige,  368.     Chahobbt— 
Pleading*,  1906;  166. 

_.  T.        ""y  4  Paige,  439.     Cbarcbbt^- 
ffmbandand  Wife,  949—947;  116. 
Y.  .,  1  Edw.  189.  Chahcbbf— FTt/i; 


3866—9868;  916. 

y.     ■  ■    ,  1  Edw.  966.      Chakcbbt— 


HaAondand  Wife,  970;  117. 

y.  Snyder,  16  Wend.  394.  Repleyin,  78, 


79;  639. 

y.  Stone,  1  Wend.  37.     Praetiee,  199 ; 


486. 


400. 


y.  Thompson,  1  Cow.  391.    Jury,  36; 
> 

y.  Traey,  9  Hall,  466.  Physle  and  Phy- 
sicians, 19;  463. 

y.  Wiswall,  3  Hall,  469.  Pleading,861; 


466. 
Smyth  y.  Biadstieet,  6  Cow»  813.    Partition, 

9—19;  443. 
SnelHng  y.  Watreus,  9  Paige,  814.    Arrest,  11 

—13;  99. 


CBAjiCBBT-*P^tie/tee,  3p04 ;  170. 

Souxer  y.  De  Meyer,  3  Paige,  674.  ,  Chancb- 
AY— Ltmtte/tMM,  1348;  137.  Chancbry— 
Pkadinge,  1817—1836;  163.  Cbancbbt— 
Praetiee,  3376 ;  188. 

Spaibrd  y.  Hood^  6  Cow.  478.  Common 
Schools,  1—6 ;  919. 

Spaulding  y.  Vandercook,  3  Weqd.  431*  Prac- 
tice, 366 ;  493. 

Spawn  y.  Yeeder,  4  Cow.  603.  Practice,  963— 
866;  489. 

Spear  y.  Crawford,  14  Wend.  90.  Corpoiations, 
90,  91;  338. 

Speidall  y.  Fash,  1  Cow.  134.  Courts  of  Jus- 
tices of  the  Peaee,  83;  363. 

Spencer  y.  Blackman,  9  Wend.  167.      Th>yer, 
'  41*  689. 

— —  y.  Field,  10  Wend.  87.  Coyenant,  76 ; 
967.  Deed,  4;  371.  Principal  and  Agent, 
38-^0;  611. 

y.  Harford's  Executors,  4  Wend.  381. 


Mortgage,  19,  30;  436.    Pleading,  133;  469. 
y.  Hilton,  10  Wend.  608.  Frauds,  30— 


38;  343. 

y.  M*Gowen,  13  Wend.  366.  Rent,  16; 


638.    Repleyin,  73 ;  633. 

y.  Tilden,  6  Cow.  144.    Damages,  36; 


869.   Eyidenee,  106;  308.  Interest,  77;  391. 
y.  Van  Dnien,  1  Paige,  666.   Cbavcb- 


BY^PitK/iVe,  9079 ;  173.    9U9;  176. 
Sperry  y.  WUlaid,  1  Wend,  39.    Practice,  99, 
93;  480. 
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Spoor  ▼.  Holland,  8  Wend.  445.    Constable, 

'  39;  999.    Damages,  1—7;  968. 

Spra^e  t.  Birdaafl,  9  Cow.  419.    daynga 

Bndj^e  Company,  1—3 ;  63.    Statntea,  1 — 

3;  561. 
▼.  Kneelandf  19  Wend.  161.    E?i- 

denee,  945;  315.    Replevin,  64,  65r;  5S1. 
Hpraker  t.  Dayis,  8  Cow.  139.    Ekeculon  aiid 

Administrators,  196;  337. 
Springstaad  t*  Tayne,  4  Cow.  493.  Prae^ee, 

606*--61-0*  503. 
SquierT.  Gouldf  14  Wend.  189.    Error,  17; 
'  395.    Evidence;  199 ;  819.  ; 

Squires  r.  Broome  Coounon  Pleas,  10  Wend. 

600.    Practice,  156;  485. 
Squire  T.  Harder,  1  Paige,  494.'   Chahcbrt-^ 

BMandand  W^e,  809,  810;  110.  Caakcb- 

BY— 7VtM(«,  9679,  9680;  904. 
Staats,  ex  parity  4  Cow.  76.     Attorney,  31 ; 

35.       *      , 
Stafford,  ex  pvU^  6  Cow.  49.    Coorto  of  Jus- 
tices, 940;  958. 
'  Y.  Brown,  4-  Paige,  88.  *  CuAnomvt — 

Pkadinge^  1767;    159.     CmoxcwkY-^Prac" 
'  Uce,  3188—3130^  176. 
*  T.    ■    ■    ■>  4  Paige,  960.-  Attacbmtot, 

.    90;   33.     94;    34^      Chahckbt— JPmdtVe, 

9034,9035;  171. 
■  ▼.  Bryan,  3  Wend.  539*    ClTAKcnn'-'- 

Prtfcfe'tf,  9939 ;  181.   Limitation  of  Actions, 
'   49,43;  415,416. 
: T. ,  1  Puge,  9^«    Chaitckrt*— 


Stanley  t.  Chappell,  o  Cow.  936.  Awaid,  43; 

39.    Pleading,  91-^3 ;  455. 
Starkweather  t.  Benjamin,  1  Cow.  676.  Prae* 

tice,  467,  468 ;  497. 

■    T.  Caiswll,  1  Wmd.  T7.    Piao- 
tiee,  476 ;  497. 
Starr  ▼.  Tniateea  of  Rocheslsr,  6  Wend.  56ft. 

Certiorari^  94— 98 ;  64. 
Starbnck  v.  Mnmy*  .6  W«iid«  148.    PleadiW 

851;  471.     . 
StobtKiis  T.  Pbrnniz  fin  lasnianee  Company,. 
3Pai^,350.    CorpbraUcms,  117-^90;  830. 
>•  Globe  Insmvnes  Company,  9  Hall,. 


633.    Insurance,  186—189;  386. 
Steele  ▼.  Fisher,  1  Bdw.  435.    CauicBaT— 

AiiAaaif  ofid  FF|r«,  876 ;  113. 
—  ▼.  Oswego  Cotton  Manufacturii^  Compa- 
ny, 15  Wend.  965,    Assampeit,  59 ;  38. 
-p-'—  V.  White,  9  Paige,  478.  C^AHC^T-^p- 

jMoA  j66»  67;  73.    CttAXcwr— JbrMtdi'Mi,. 

1946)  131. 
Steer  y\  Steer,  1  Hopk;  369.    Cbamckbt— 

Pnie^Me,  9986 ;  184. 
Slepfaens,  exparie^  6  Cow.  69.  /Coorta  of  Jss- 

Uoes,339;  359. 

— T.  Baird,  9  Cow.  974-    Couita  of 

;  960:  ExecitliiMi4.104*,104t^ 


399. 


T.  Van  BttTen,  1  Psifn,  479.  Gjuv-. 
CBBV— /i|/4M<,  ^7 ;  1 19. 

eLoLr,  Van  Biiren  and  Wtckoff,  I 


lAmiiaiionBy '  1 846 ;  1 37;  CflAiiocar-^:^rae- 
/tee,  3354;  189. 

T.  ',  9  Pwige,  45.    Crahobbt — 

OMii,  34&— 355 ;  06.  CBANOBRt-^^rtirfie- 
Uony  1334;  130.  Cbakocby— Ztrntt^/totw, 
1349-^1353;   137. 

T.  Heskett,  1  Wend.  71.     Piietice, 


553 ;  500. 

▼.  Hewlett,  1  Paige,  900.  CbancbIit— 


Pleading*^  1737;   158.      Cbanqbbt— /Voe- 
<tee,  3068— 3071 ;  173. 

T.  Mott,  3  Paige,  ibO.'  Ciiancbrt — 


Paige,  479.    Executoiv  and  AdministiatqfB, 

33;aS3;  117;    337. 
Steuben  Conn^  Bank  t.  Stephens,  14  Wend. 

343.    Bilfs  of  fitiebangc*  and  PFomiaaoiy 

N<ne8, 308. 330, 831 ;  60. 
Stevens,  eiB|NKrie,  4  Ccf9r,.133t.   Jttdgmrat,  7— 

9;  395. 

T.  Bshringlsr,  13  Wend.  639.    Inteiest, 


37—30  •   389. 
-— ^  ▼.  Judson,  4  Wend.  471.  Bond,  17 ;  61. 
T.  Loekwood,  13  Wend.  644.    Actk»i 


Ow/f,  314,  315;  85.     CHANCBav- ih<eres/, 
1105,  1106;  134. 

T.  Rice,  5  Cow.  33.    ETtdence,  365 ; 


316. 


T.  Richardson,  15  We^d.  308«   Limita- 
tion of  Acaons,  69—73;  447. 

T.  Rogers,  1  Hopk.  98.     CBANCB«r*-* 


Prae</ee,  3385 ;  184. 

T.  Roof,  9  Cow.  696.    Infnit,  94,  95; 


370. 


T.  Steyens,  9  Wend.  158.   Costa,  983 ; 
944.     Error,  90;  981.    Pleading,  3;  454. 
T.  Van  Rensselaer,  9  Cow.  316.  Mort-' 


in  Genersd,  3';  4. 
Sterenson*  itatter  of,  8  PaSge^  490.  Chakcbrt 

—TrutU,  9685,  9686 ;  803. 
Stewaid  r.  Patten  and  Culler,  1  HaU,38.  Bai]» 

4i  41. 

T.  Patlpo,  1  Ha1U38.    Bail,  38;  43. 

Stewart^  Matter  of,  1  fidw.  168.   CBUiCKRr— 

HuAiind and  Wife,  ^l,%aA\  111; 

T.  Atkins^  3  Cow.  #7.     Practice,  161 ; 


485. 


▼.  Ellice,  8  Paige,  604.  Cbahcsst— 
InUreMt^  1114;  135.  CutMcUx^Pfmtiu, 
9869  *   18^. 

T.  Hntehins^  13  Wend.  485.     Mort- 


gage, 79—83 ;  437,    Wager,  17 ;  590. 

Stagg  T.  Munroe,  8  Wend..  399.  Pleading, 
303;  469. 

Stakes  r.  Campbell,  7  Cow.  486«  Amend- 
ment, 80;  31. 

Stamford  Steamboat  Company  t.  Gibbons,  9 
Wend.  337.    Bailment,  19;  44. 

JStammers  ▼.  Macomb,  3  Wend.  454.  Hns^ 
band  and  Wife,  36 ;  364. 

Standard  t.  Williams,  10  Wend.  599.  Piae- 
tice,650;  504. 

Stanford  t.  Stanford,  1  Edw.  317.  Cbamobby 
^utband  and  Wift^  074,  975 ;  117. 


gagev384  435* 

▼.  McGuin,  1  Cow.  99.   Assnmpsit,  3 ; 


85.    Bailment,  39 ;  43.    Conrto  of  Justices 
of  (he  Peace,  70, 71  ^  358.    89—91 ;  353. 
T.  New  York   Common  P\eas,   10 


Wend.  598.    Costs,  35 1  ^4. 

▼.Simp^n«  I  Wend.  376.     Pnetioe, 


^  «^   18  Wend.  361. 


508,  509 ;  499. 
St.  Joha  V. 

Attorney,  46 ;  36. 
ai,  Hnbbwd,  4  Wend.  94.    Attack- 

ment,  4 ;  ^. 
Stiles,  Matter  of,  1  Hopk«94l,    Chamout^ 

7^1^1018;  119. 
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Stiles  T.  Bnscht  5  PaigOf  133.  CHANciRy^* 
Appeal^  105,  106;  75.  CuAHCKRY^Surr<h 
goto,  3619,2630;  200. 

T.  Hooker;  7  Cow.  366.  Evidence,  ^57, 
358 ;  330.  Waler  and  Water  Righta,  1,2; 
591. 

X,  Jackson,  1  Wend.  103.  Ejectment, 
171;  291. 

-i—  T.  .    ,  1  Wend.  316.     Ejectment, 

172;  291. 

T.  Stewart,  12  Wend.  473.  PleadiBg,37 ; 
-455. 

▼.  Tilford,  10  Wend.  338.      Action  on 
the  Case,  42 ;  6.        ^ 
Stillwell  ▼.  Van  Eps,  1  Paige,  605.  Ckaxcmily 

^Delfior  and  CMHtoTt  467 ;  91.     514  ;  93. 
Stoddard  y.  Coffin,  10  Wdnd.  602.    Insolvent, 
84 ;  375. 

-   V.  Hblmes,  1  Cqw.  245.     Courts  of 

Justices,  2—4 ;  249.    33,  24;  251. 

Stokes  V.  The  Corporation  of  the  City  of  New 

York,  14  Weud.  87.    New  York  City,  61, 

62;  439. 

Stolp  v<  Van  Cortland,  3  Wend.  493.    Courts 


7 


of  Justices  of  the  Peace,  47 ;  251. 
Stone,  ex  parU^  3  Cow.  380.     Costs,  135; 
339. 

-V. Burt,  3. Cow.  379.    Costs,  113 ;  238. 

■      V.  Case,  13  Wend.  283^  Court,  Supreme, 
47*  r  251 .    Sale  of  Chattels,  57 ;  637. 
v.  Wood,  7  Cow.  453.     Principal  and 


Agent,  61,  62  ;  513. 

V.  Knowlton,  3  Wend.  374.    Pleading, 
33,34;  455. 

V.  Seymour,  15  Wend.  19.    Payment, 


38,39;  451. 
Stoors  V.  Kelsey,  3  Paige^  418.     Chavcert— - 

Dehior  and  Creditor^  473 ;  91.     Chajtcbrt— • 

Shtriff^Q557;  197. 
Storm  V.  Odell,  2  Wend.  287.    Certiorari,  20 ; 

64. 
Storms  ▼.  Storms,  1  Edw.  358.    dHiLNCERV— 

Fkaddnga^  1935,  1^936;  167. 
■  ■    ■       V.     ■  ■     ,  1  Edw.  586.    Chancery— 

PZeoiiW  1848;  163. 
Story  V.  mown,  4  Paige,  112.     Chancbrt— 

Proeitef,  3316— 3318;  185. 
r  V.  Elliot,  8.  Cow.  37.    Sunday,  3—5 

565. 

V.  Patten,  3  Wend.  331.    Set-off,  11 

540. 

V.  .    ■       ,3  Wend.  486.    Practice,  53 

481. 

Stow  V.  Betts,  7  Wend.  536.    Evidence,  155 

310. 
Strane  v.  Holmes,  7  Cow.  334.    Accord  and 

Satisfaction,  1-^;  3. 
^  V.  Whitehead,  13  Wend.  64.  Evidence, 

436;.  324. 
Striker  v.  Mott,  6  Wend.  465.    Courts  of  Jus- 
tices, 5;  249.     115,116;  354. 

«         V.  ■   ■   ■,  3  Paige,  387.    Cbarcert— 

Partition,  1583—1586 ;  150. 
Strong  V.  Plfltner,  5  Cow.  21.  New  Trial,  63 ; 

435. 

-  V.  Stebbins,  5  Cow.  310.    Landlord  and 
Tenant,  35—39 ;  404. 

Stryker  v.  Bergen,  15  Wend.  4S<t     Court  of 
Errors,  38,  39 ;  347. 
ToL.  m.  83 


Stuart  V.  Simpson,  1  Wend.  376.    Action  on 
the  Case,  38;  6. 

V.  Close,  1  W*end.  438.    Judgment,  53 ; 


397. 

Studwell  V.  Palmer,  5  Paige,  57.      Chancert 
^-Jppeah  87  i  74.-  138;  76. 
■         V.         ■    ,  5  Paige,  166.    Cbancert 


^^pptalt  93r-94 ;  74.  Chamoert— Proc- 
ft'ee,  3050;  173. 

Spurges  V.  Allen,  10  Wend.  354.  Assumpsit, 
44,45;  37. 

Stnrlevant  v.  Waterbury,  1  Edw.  443.  Chan- 
cert—Prac/tc«,  3227,  2328;  181.  2283; 
183. 

V ,  2  Hall,  449.    Tres- 


pasSf 19 ;  575. 

Stutson  V.  Brown,  7  Cow.  732,     Frauds,  73; 
346. 

Stymeta  v.  Brooke,  \Q  Wend.  266. .  Assump- 
sit, 40,  41 ;  27.    Frauds,  158;  351. 

Sufiern  v.  Johnson,  1  Paige,  450.    Chakcery 
—JIbr/giife,  1497— 1499 ;  145. 

Suidam  v.  Jones,  10  Wend.  180.     Covenant, 
71—74 ;  260. 

Sullivan  v.  Campbell,  2  Hall,  271.    Principal 
and  Agent,  45 — 47 ;  512. 

V.  Judah,  4  Paige,  444.    Chamcert— - 


/fytffie/ton,  1033 ;  121.     1101;  124.    Cham- 

CERY— /Voc/tce,  1971, 1972;  168. 
'Sunderland  v.  Loder,  5  Wend.  58.    Pleading, 

350;  471. 
Superintendent  <^  Ontario  t.  -Moore^  12  Wend. 

273.  Costs,  375 ;  244. 
Superintendentp  of  Poor  of  Tompkins  County 

v.  Smith,  il  Wend.  181.     Poor,  57;  478. 

Practice,  453 ;  497. 
Supervisors  of  Chenango  v.  Birdsall,  4  Wend. 

453^    County  Treasurer,  6, 7 ;  1345. 
Supervisors  of  Mtmroe  v.  Beach,  9  Wend.  143. 

Pleading,  362;  472. 
Supervisors  of  Sandlake  v.  Supervisors  of  Ber- 
lin, 2  Cow.  485.  MandamuS|13;  419.  Poor 

1 ;  476. 
Sutliff  V.  Fomy,  1  Cow.  89.     Ali«n,  12;  18. 

Dower,  1.  8;  280.    33,  34;  281.    Husband 

and  Wife,  5, 6 ;  362. 
Swan  V.  Saddlemire,  8  Wshd.  676.    Frauds, 

97—99;  347. 
Sweatman,  Matter  of,  1  Cow.  144.    Courts  of 

Special  Sessions,  1—8 ;  24&    Habeas  Cor- 
pus, 1-— 5 ;  354^ 
Sweet  vl  Green,  1  Paige,  473.    Chancery— 

Deed,  600,  601 ;  98.   Cbanoery— JiM^^Tiim^, 

1153^  127. 
Swift  v.  BlairV  Executors,  12  Wend.  278. 

Executors  and  Administrators,   111,  113; 

336. 
V.  Kelly,  2  Wend.  633.  Court,  Supreme, 

3  *  849% 
Symonds  v.  Crun,  5  Cow.  379.   Practice,  165, 

166;  485.       ' 

T. 

Taggard  v.  Curtenius,  15  Wend.  155.    Plead 

ing,  883,  384 ;  468. 
Talbot  V.  Chamberlain,  3  Paige,  319.     Execu 
tion,  49;336.    Csanckry— £!aBeey/»ofH  660; 
I     101. 
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Tttlcott  ▼.  Bronson,  4  Paige,  501.   Chancbrt— 

Solicitor  and  Counsel,  2505,  S506 ;  194. 
Talman  v.  Barnes,  13  Weod.  227.     Costs,  94; 
237. 

■  T.  ,  12  Wend.  241.    Practice, 

599;  502. 

▼.  Gibson,  I  Hall,  308.     Promissory 


Note  34«  35'  521. 
Tallmaii  v.  Bigelow,  10  Wend.  420.      Conri  |     231. 


Thallhimer  t.  Brinckerhoff,  4  Wend.  394.  En- 
dence,  320 ;  313. 

Thayer,  ex  parUf  4  Cow.  66.  lasoWcBt,  32; 
372. 

T.  Rock,  13  Wend.  53.  Sale  of  Chat- 
tels, 52 ;  536. 

Theological  Seminary  of  Auburn  v.  Child, 
4    Paige,    419.      Corporations,    150 — 152; 


of  Errors, ^5 1  247*    CourU  of  Justices,  171; 
267. 

y.  Datcher,  7  Wend.  180.    JSvidence, 


401;  322. 

Tally  V.  Hamilton,  1  Hall,  222.  Practice,  179 ^ 
486. 

Tanner  v.  Livingston,  12  Wend.  83,     Devise, 
17—19;  277. 
^Tappan  y.  Brown.  9  Wend,  175.     Office  and 
Officer,  6,7;  441. 

▼.  Ely,  15  Wend.  362.    Bills  of  Ex- 
change and  Promissory  Notes,  11;  49. 

V.  Powers,  2  Hall,  277.    Conspiracy, 


20f  21;  221. 
Tarbell  t.  Griggs,  3  Paige,  207.   Chancert — 

JuritdicHon,  1261,  1262;  132. 
Tayloe,  ex  parte,  5  Cow.  39.     Bailment,  60; 

43.     Habeas  Corpus,  26 ;  354. 
Taylor  y.  Bates,  5  Cow.  376.    Agreement,  63; 

14.     Assignment,  4,  5;  23.     Attorney,  33; 

35. 
Y.  Bullen,  6  Cow.  624.   Agreement,  29 

—32;  12. 

Y.  Fire  Department  of  New  York,  1 


Third  Street,  in  re,  6.Cow.  671.     New  York 
City,  U,  12;  436. 

Thomas,  ex  parte,  8  Cow.  110.    Courts  of  Jus- 
tices, 253;  259. 

Y.  Allen,  2  Wend.  618.    Practice,  148; 


485. 


42. 


^.   Bulkley,  6  Cow.  25.     Bail,  21; 

Y.  Leonard y  11  Wend.  63.      Practice, 
157;  485. 

Y.  Reab,  6  Wend.  503.     Practice,  536; 


500. 


Edw.  294.   Chancxry— G(|n(,  703, 704 ;  104. 
Y.  Fuller,  3  Wend^  403.      Justices* 


Courts,  169 ;  2^6. 

Y.  Howe,  1  Wend.  34.    Executors  and 


Administrators,  95 ;  336. 

Y.  Read,  4  Paige,  561.     CBAncxiurr- 


Prfte/tee,  2325;  185.   2355;  187.    Damages, 
23—25;  269. 

Y.  Strong,  3  Wend.  384.    Arrest,  6; 


22. 


Y.  Trask,  7  Cow.  249.  False  Imprison- 
ment,  1 — 3 ;  339. 

Y.  VanderYoort,  9  Wend.  449.   '  Costs, 


135;  239. 

Teal  Y.  Woodworth,  3  Paige,  470.  Chavciery 
-^Husband  and  Wife,  822 ;  1 10.  Chancsry 
^LunaticM  and  Matt,  1392;  139.  Chan- 
cery— Partition,  1592  ;  150.  Chaivckry— - 
Praetiee,  2025 ;  171.    2270;  183. 

Ten  Broeck  y.  De  Witt,  10  Wend.  617.  Cobts, 
29t;  234. 

•  Y.   Middlebrook,  4  Wend.   205. 

Practice,  328 ;  491.  ^ 

Ten  Eyck  y.  BiU,  5  Wend.  55.  EYtdence,  385 ; 
321. 

Y.  Waterbury,  7  Cow.  54.  Pleading, 

*    420^-424 ;  475. 

Tenny  y.  Tiler,  8  Wend.  669.  Justices'  Courts, 
530;  266. 

Terboss  y.  Williams,  6  Cow.  407.  Landlord 
and  Tenant,  44,  45 ;  404.  Pleading,  386, 
387;  474. 

fhalllvimer  y.  BrinckerfaofT,  3  Cow.  623.  Cham- 
perty, 8—11;  68. 

▼•  "  ,  6  .Cow.  90.     As- 
sumpsit, 103;  31.    Evidence,  201,  202;  313. 


Y.  Robinson,  3  Wend.  267.     Debt,  16; 

Y.  RoBS,.8  Wend.  67$.    Poor,  10—12; 

Y.  Van  Ness,"4  Weqd.  '549.    Deed,  55 ; 
273.    Pleading,  369 ;  473. 
^ y. .^  ^  Oow.  588.     Statutes, 


270. 
476. 


28;  562. 

Y.  Woods,  4  Cow.  173.     CoYenant,  4 ; 


1762.     30-^3 1  264.     Pleading,  343  ;  471. 
Thompson,  ex  parte,  6  .Cow.  31.    Execution, 
170*;  331. 

,iA  re,  1  W>nd..43.  Absconding  and 
Absent  Debtors,  3 ;  4. 

Y.  Ebbetts,  1  Hopk.  279.    Chakck- 


UYr-Taxts,  2621,  26S(2  ;  200. 

Y.  Graham,  1  Paige,  384.   Chahce- 


RY—JurisdieUon,  1219 ;  130. 

-,  Executor,  y;  Gmham,  1  Paige,  452. 


Chancery— Pfoe^fce,  2106;  175. 

v.  Hammond,  I  Edw.  497.     Chak- 


cery— &tre  /betas,  2519,  2520 ;  195. 

Y..Jackeon,  1  Wend.  76.    Practice, 


446;  496. 

Y.  Rose,  8  Cow.  266.    Lease,  14 — 


18;  408. 


Y.  Stasts,  16  Wend^  396.  Action  on 
Statute,  6;  10. 

Y.  Wheeler,  16  Wend.  340.    Parti- 


tion, 34,  36 ;  444.     Will,  48;  695. 

Thorn  v.  Hicks,  7  Cow.  697.  Ships  and  Sea- 
men, 12«-14;  549. 

Thome,  Matter  of,  1  BUIw.  507.  Chancery— 
Practice,  1997 ;  170. 

Thorp  Y.  Faulkner,  2  Cow.  514.  Bailment,  42; 
43. 

— • —  Y.  Fowler,  5  Cow.  446.  Error,  26*;  325. 
Practice,  496 ;  498. 

Her  Y.  Pennell,  1  Edw.  354.  CbaNctery— 
Will,  2853,  2854.  2861;  216. 

Tillepaugh  y.  Braithwaiie,  6  Wend.  560.  Prac- 
tice, 707  i  507, 

Tillinghast  y.  King,  6  Cow.  691.  Practice, 
319;  491. 

Tinslar  y.  May,  1  Wend.  56i.  JUsompsit,  120; 
32 

Titus  Y.  Bullen,  6  Wend.  662.  Costs,  257 ; 
243. 
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Tobias  t.  Harland,  1  Wend.  93.    Amendment, 

40;  10. 
_.^  T. ,  4  Wend.  537.  Slandec.  30; 

555. 
Todd  ▼.  Budsall,  1  Cow.  260.     Poor,  38--41i 

477. 
Tole  T.  Hardyi  6  Cow.  333.    Legaoyx  1—^.  9 

—13;  410,411. 
Tombeckbe  Bank  v.  StrattoH,  7  Wend.  439. 

Bills  of  Exchange  and  Promissory  Notes, 

232>  60. 
Tomklns  ▼.  Corwin,  9  Cow.  855.    Pleading, 

329;  470. 
■         T.  Curtis,  3  Cow.  251.  Evidence,  328 ; 

322. 
Tompkins  y.  EllldUi  5  Wend.  496.    Covenant, 

15;  263. 
'-'^ T.  Fonda,  4  Paige^  448,     Chajxcwcy 

-^Husband  and  JVife,  86^—865;  112. 

▼.  Haile,  3  Wend.  406.  Sale  of  Chat^ 


tels,  18 ;  535.    Trover,  62;  583. 

Tooker  r.  Doahe,  2  Hall,  532.  InselTent^  70— 
72;  374. 

Toppaa  T.  H6ath,  1  Paige,  293.  Award,  79 ; 
41.    CHA2«CE.a7^-^«^)^tci»ofi,  1217 ;  130. 

Topping  V.  Boot,  5  Cow.  404.  Note  for  Spe- 
cific Articles,  4 ;  440. 

Town  ▼.  Needham,  3  Paige,  545^-  Chakcirt — 
Agrtemerdj  31 ;  71^    Cbanckrt— /'ar/t/ion, 

[    1591;     150.      Chancery — Ptudice^    2198, 

{  8199;  179.  Qiu^cnY-^Tanmb  in  Com" 
monj  2631;  200< 

Town  of  North  Hempstead  y.  Toym  of  Hemp- 
stead, 1  Hopk.  288.  CKANCtRY—TWfw  am{ 
Fillagea,  2636—2642 ;  201. 

Towns  Y.  Wilcox,  12  Wend.  503.  Award,  8 ;  37. 

Townsend  Y.  Carman^  6  Cow.  695.  Debt^  18; 
240. 

■    Y.  Ch^se,  1  Cow.  115.      Conrts*  of 
Jastices  of  the  Peace,  68, 69 ;  252.  131;  255. 
>Y.  Graves,  3  PaigOf  453.   Chamcbry 


Travep  y,  Nichols,  7  Wend.  434.     Conrts  of 

Justices,  292;  261. 
Travinger  Y.  M'Barney^  5  Cow.  253.    Agree- 
ment, 61,  62;  14. 
Treadwell  y.  Union  Insurance  Company,  6  Covr. 

270.    Insurance, -9 — 13;  376. 
Trinder  Y.  Durant,  5  Wend.  72.  Practice,  179; 

486.    Statutes,  38 ;  563. 
Trongott  y.  Byers,  5  Cow.  480.     Slaves,  12— 

16;  569. 
Trotter  v.  Bunce,  1  Edw.  573.     Chancery — 

JPieadingi,  1930 ;  167. . 
• —  Y.  Grant,  2  Wend.  413.    Interest,  17, 

18  *  388 
1-  et  al.  v.  Hawley  dai.l  Cow.  226.  S.  P. 

Bail   17*  42. 

'  Y.  MiHs,  6  Wend.  512.  Trial,  16 ;  579. 


— Jppeai^  44 — 47 ;  72-.   CfBANCSRY — Fradiee^ 
8196;  179.    Trial,  52— 54 ;  581. 

v.  Lawxence,  9  Wend.  458.     Prac- 


tice, 678 ;  505. 

Y.  Monell,  10  Wend.  577.   Frauds, 


16—18;  343. 

Y.  Morris,  6  Cow.  123.     Covenant, 


86—88;  267. 

Y.  Olin,  5  Wend.  207.     Execution, 


163;  331. 

v.  Townsend,  2  Paige,  413.  Chan- 


cery—wfopea/,  77, -78;    73.      CHANqxRY*'— 
Pka^ngB,  1883^  164. 

Y.  Wheeler,  4  Wend.  196.  Practice, 


Tiroup  Y.  Haight,  1  Hopk.  239.  Chancery — 
Jceo^nif  7 — 9;  69.  Chancery — Deedy  597 — 
599 ;  98.    Chancery— Piisoflltngs,  1730;  157. 

Trowbridge  y.  Baker,  1  Cow.  251.  Error,  82 ; 
298,  Highways,  1;  357.  Turnpikes  and 
Turnpike  Corpotaiions,  1;  536.    ' 

Trustees  of  Newburg  v.  Gialatina,  4  Cow.  340. 
Bond,  3— 7 ;  60. 

Trustees  of  Rochester  v.  Symonds,  7  Wend. 
392.    Taxes,  12, 13 ;  568. 

I v. ,  10  Wend. 

563.     Costs,  269 ;  243. 

Trustees  of  Watertown  v.  Cowen,  4Paige,  510. 
Chancery — Deedf6i9\  101.  Chancery — 
Pleadingt,  1706, 1707 ;  156.  Chancery- 
Tbums  and  ViUagu,  ^646,  2647 ;  201.  Co- 
venant, 26 ;  263. 

v.  '■  y  5  Paige,  510. 

Chancery— Practice,  2218;  180.  2274;  183. 
Chancery— &>/ta/or^fu{  Counul^  2515, 2516; 
196. 

Tubbs  v.  Caswell,  8  Wend.  129.  Pleading, 
183;  462.    240;  466. 

Tucker  v.  Ivra,  6  Cow.  193,  Assumpsit,  104 ; 
31.  Interest,  16;- 388.  Limitation  of  Ac- 
tions, 29;  415. 

Y.  Ladd,  4  Cow.  47.    Practice,  110; 

483. 

▼.  —5  7  Cow.  450.    Pleading,  95— 

97;  4fi!3. 

V.  Trustees  of  Rochester,  7  Wend.  254. 


478;  498. 
Tracy,  Matter  of,  1  Paige,  580.     Chancery-^ 

i4»fMi/fe9,  1363— 1368;  138.     1396;  139. 
Traders*  Insurance  Company  v.  Robert,  9  Wend. 

404.    Insurance,  155—157 ;  385. 
■    .  • v.  ■,  9  Wend. 

474.    Insurance,  158,  159 ;  385, 
Tradesman's  Bank  y.  Astor,  1 1  Wend.  87.  Part- 
nership, 70*;  447.    Principal  and  Agent,  34, 

35;  511. 
■■  Y.  — -  ctaL  It  Wend.  87. 

Aseumpsit,  92;  31. 

Y.  Merritt,  1  Paige,  302. 


Cbanckity— /tirticfidtori,  1218;  130. 


Corporations,  81;  228. 
Tullock  v.  Cunningham,  1  Cow.  25.    Courts 

*of  Justi<^s  of  the  Peace,  35.  48-^50;  251. 
TuonicUff  Y.  Lawyer,  3  Cow.  382.  Costs,  89 ; 

237. 
Tumball  v.  Trout,  1  Hall,  336.    Promissory 

Note,  37;  521. 
Turner  r.  Burrows,  5  Wend.  541.    Insurance, 

4,  6 ;  376.    Evidence,  124;  309. 
•  Y.  ,  8  Wend.  144.     Insurance, 

47 ;  379.    Ships  and  Seamen,  29 ;  550. 

v.  Dexter,  4  Cow.  555.    Amendment, 


51;  20. 

Y.  Williams  ei  al.  10  Wend.  139.  New 


York  City,  42 ;  438. 
Tnthill  v.  Lupton,  1  Edw.  654.     Chancirt— 

n^tor  and  QredUor^  493 ;  92. 
Tctde  Y.  Cook,  15- Wend.  274.     Prine:|ml  and 

/gent, '56;  513.    Sheriff,  66;  545. 
_.—  Y.  Hunt,  2  Cc  w.  436.  Courts  of  J«sticet 

ot  the  Peace,  17  *,  250.    94 ;  253. 


NAMES  OF  CA8E8. 


Tattle  T.  Jackson,  6  Wend.  913.    Ckamperty, 

16;  68.    Court  of  Errors,  31;  947.    Justiees' 

Courts,  141;  S55.  Deed,  66;  967.  ETidenoe, 

14;  974.    Ezecntion,  109)  303.    Corensnt, 

89;  399.    Sheriff,  19;  648. 
T.  Smith,  10  Wend.  386.  Pleadinff,  901; 

465. 
T.  Tompkins,  9  Wend.  407.    Cofmmnt, 

64 ;  966. 
Twenty-sixth  Street,  in  re,  19  Wend.  903.  New 

York  Ci^r,  69 ;  439. 
Tylee  r.  MXean,  10  Wend.  373.  Rant,  10, 11; 

598. 
Tyler  t.  iCtna  Insnranoe  Company,  9  Wifnd. 

980.    Cotporatfona,  7ft;  997. 
T.  ■  ■      ■   ^  19  W«nd. 

507.    iBSnranee,  169^  163;  385. 
Tymason  t.  Bates,  14  Wend.  671.     Evidenee, 

161;  310. 

u.     ' 

Udall  T.  Kenney,  9  Cow.  580.     Hnshaiid  and 
Wife,  7— 81;  369,363.  . 

Underwood,  Matter  of,  3  Gow.  69*    Insdvvnt, 
81;  374.  . 

■  T.  Hrover,  19  Weiid.  967.   Costs, 
44;  936. 

f .  Campbell,  13  Wend.  78.  Plead- 
ing, 103 ;  458.     196,  197  ;  459.    947 ;  466. 

Union  Cotton  Mannfactory  ▼.  Curtis,  7  Cow. 
105..  Insolvent,  1;  371. 
■  Insurance  Company  r.  Van  Rensselaer, 
4  Paige,  85.  Cbarckrt— CMt,  391,  399; 
85.  Chamcut-— IfeWgo^,  1594;  147. 
CBAXCZRY^PraOice^  1969,  1963;  168. 

United  States  Bank  t,  Chapin,,9  Wend.  471. 
Interest,  25 ;  389.  . 

•  T.  Stearns,  15  Wen4,  314. 

Corporations,  101;  999.  ETidenoe,  393 ;  399. 
of  America  ▼«  Crookshank,  1  Edw. 


933.    CBANCiaT— 

995 ;  80.    Chakcbrt— Aferl«oge,  1453;  143. 
Updegroff,  Matter  of,  3  €ow.  31.     Ifixeoatton,  | 

170;  331. 
Utica  Insurance  Company  r.  Badger,  3  Wend. 

109.    New  Trial,  9 ;  439. 

▼>  Bloodgood,4  Wend. 

659.    Assumpsit,  99;  97.    Interest,  96  j  391. 

Limitation  or  Actions,  47 ;  416* 

▼.  Caldwell,  3  Wend. 


996.  CoTporations,  73^997.  Eridence,  168 ; 
311.  383;  391.  Insurance  Companies,  1*— 
3;  387. 

▼.  Iluat,  1  Wend.  56. 


Corporations,  67,  68 ;  997. 

T«  KtpPt.  8  Cow.  90. 


Assumpsit,  14 ;  95.    107 ;  >39.  '  UticaIo8Q<» 
ranoe  Company^  1,  9 ;  689. 

•      I  I  \  T.  -'--^  3  Wend.  369. 


Evidence,  917 ;  314. 


»T.  Lyncb,9  Paige,  210. 
Chakcxrt— Pibaiitfigt,  1887^1899 ;  1^. 

T.  Pardow,,9  HsU, 


615.    Restraining  Act,  9;  633. 

T.  Power,  3.  Psige, 


366.     CbAncist— >ZMtor  and  Crtdiior^  565 ; 
97.    Chahokbt— ^-^,  9544....9647;  196/. 

y^Scott,  6  Cow.  606. 


Amendment,  59—^4 :  90. 


Utica  Insorance  Company  t.  Scott,  8  Cow.  709. 
Pleading,  930,  931;  466.  Quo  Wananto,  89, 
83 ;  696.  Utica  Insurance  Company,  3;  589. 
'  T.  Tillman,  1  Wend. 

665.    Coiporaftons,  70 ;  997.    Interest,  93; 
391. 
— -  Bank  r.  CbaMto,  6  Cow.  938.  Linitatioa 
ofAetions,  6— 4;  414. 

T.  Qarson,  10  Wend.  314.     Bills 


of  Exchange  snd  Promissory  Notes,  199;  69. 
—  T.  HiUard,  6  Cow.  263.  Banks,  1; 


45. 


Corpus,  39 ;  356. 


T.  Kibbe,  7  Cow.  494.    Habeas 


V. 


Tail  4mL4td9.  The  People,  I  y^^zA,  38.  Man- 
damns,  66 ;  491. 

'^T —  T.  Smith,-  4  Cow.  71.  EiFidmee,  7,  8; 
309.    Pleading,  57,  5B ;  466. 

— ^  T.  Yay,  4  Paige,  317.  Csakccbt— frar, 
9893,  9894 ;  913. 

Vsleattne  t.  Jackson,  9  Wend.  309.  Exeealom 
and  Admimstratora,  66 ;  335,  Landloid  «nd 
Tenant,  91;  406. 

T.  Northrop,  19  WMid«  494.     Ej«;t- 

m«nt,903;  999. 

T.  Telia,  I  Hopk.  499.  Chakcut— 


iVoetfee,  1939;  167. 
Vallett  ▼. Parker,  6  Wend.  615:  Eridence,  196; 

309.    Partnership,  66;  447. 
Vaa  Alstine  t.  Brbwer,  1  Cow.  45.     Praedee, 

915;  487. 

▼«  Wimple,  4  Caw.  647.    Costs, 


903;  941. 


T. 


-,  6  Cow;  169.    Frauds, 


159,  163;  351.    Sheriff,  111,  119;  648. 
Van  Alstyne  T.  Dearboia,  9  Wend.  686.  Coaitt 
of  Justioee  of  the  Peace,  64 ;  96^. 

T.  Spraker,  13  Wrad.  679.  Deviss, 


99;  2r7.    Ejectmeati  906 ;  9^9. 
Van  Antwerp  r.  Newman,' 9  Cow.  543.  Sheriff, 

6.;  549.    14—16;  H3. 
^— —  T ,  4  Cow.  88.    Error, 

89r-31;  iH»5.    47^  99& 
Van  Bokkelin  y.  Ingersoll,  8  Wend.  315.  Ships 

and  Seamen,  98;  680. 
Van  Bnien  t.  Fort,  4  Wend.  909.     Piaetice, 

4U»  496.  . 
T.  Olmstead,  5  Paige,  9.     Cbahci- 

sy^-JUMmm  1476, 14^7;  144.   16^;  148. 


«gW. 

T.  Vaj 


an  Gassbeck,  4  Cow.  496.  In- 
terest, 13, 14;  388.    Set-off,  93;  641. 

T.  Wil80n,^Cow.  138.    Ships,  70 


—•73  •  553. 

Van  Bnskirk  T.  Inri^i  7  Cow.  35.    Pleading, 
419,4\3;475. 

T.  Pniinton,  9  Hall,  661.    Tra- 


Ter,  61,  59;  683. 
Yan  Cleef  ▼.  Sickles,  5  Paige,  505.     Cbjjick- 

R7— PJ^Vigs,  1716^1718;  107. 
Ym  Cstt,  Matter  of,  1  Paige,  489«  CBjjrcBRT 

— Cbsb,  343,  344 ;  86.     . 
Vandenburgh  t.'  Briggs,  7  Cow.  367.    Sherifft 
.113;  648. 
Vanderheyden  r  Reid,  1  Hopk.  408.    Cbaucc- 

BT— «ta»eaA^;'74.    130— 140;  76.    Chah- 

ORRT—JifriMUetfofi,.  1185, 1186;  199.   Chan- 

ccBT— i^raeTtce,  1999  f  170. 
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Vanderbeyden  t.  Yandeiiieyden,  3  Paige,  S87. 
Exectttora  and  Adminiatratora,  149y  150;  338. 

Vanderpoel  t.  Wright,  1  Cow.  S09.  Practice, 
3-^;  480.    43;  481. 

Vandotsee  v.  Van  Dyck,  1  Cow.  600.  Prac- 
tice, 395;  490. 

^  Y.  JU'OfegQir,  13  Wend.  546.  Libel, 

1,3;  411. 

Vandeaaen  y.  Biower,  6  Cow.  50.  Amend- 
ment, 96 ;  S3.  H«r,  5— 11;  356.  Inlant, 
83,38;  370. 

Van  Duyne  y.  Thayer,  14  Wend.  333.  Dower, 
13, 14;  380.    Eyidenoe,  348;  315. 

Van  Eppa  y.  Clapp,  1  Wend.  78.  Practice,  39; 
481. 

'■  y.  Van  Deuaen,  4  Paige,  64.  Chaic- 
CWMY^Hvuband  and  W^e,  816-^18;  110. 
CHAHCERT*-/n^afi^  1006 ;  119.  Csakoert 
— «SS{aAi/0ofZ;«mto&'ofM,  1^55;  137.  Chait- 
CBRY— Pra(!/tc«,  3087—3090;  174.  Chaw- 
OEBT— Fl^tf,  3815;  313. 

Tan  Hoeaen,  ex  parte^  4  Cow«  505.  Coorts 
of  Joaticee,  303,  303 ;  358. 

■   ■  y.  Benham,  15  Wend.  164.    Evi- 

dence, 403;  338. 

y.  HcXiejf  9  Wend.  309.  Sheriff, 


85,  86 ;  546. 


y.  Van  AJetyne,  3  Wend.  75. 

Conrta  of  Jqsticea  of  tlie  Peaoe,  56;  351. 

Error,  13;  395. 
Van  Hook  y.  WhiUock,  3  Paige,  409.     Chan- 

cnY-^SUUtae   of  lAmUaHonM^  1354;    137. 

Chanoert— P^A^tn^,  1837,    1838;    163. 

Corporations,  131 — 135 ;  330. 
Vanhorden  y.  Striker,  9  Wend.  386.  Eyidence, 

397;  317. 
Van  Homey.  Crain,  I.Paige,  455.     Chakc^- 

RT— LeoM,  1300—1303;  134.    Cbahcrry— 

PkadingB,  1671-^1673;  155. 
Van  Lew  V.  King,  3  Cow.  375.  Coata,  8  ;>333. 
Van  Neaa  y.  Cantine,  4  Paige,  55.   Chancery 

— Exeeution^  661,  663;  103.     Chakcery— 

Pmcltee,  3086 ;  174. 
Van  Neat  y.  Yeomdna^  1  Wend.  87.     Execu- 
tion, 150;  330. 
Van  Patten  y.  Badger,  1  Wend.  69.   Heir,  30; 

357. 
y.  Volt,  9  Wend.  497.    Actiona  in 

General,  13;  3. 
Van  Ostrand  y.  Reed,  1  Wepd.  434.  Payment, 

18,  19 ;  450.    Sale  of  Chattels,  71;  538. 
Van  Reo8^elaer  y.  Brice,  4  Paige,  174.  Ohait- 

cbry— PZsof/tn^,  1905;  165.    Caancery.^ 

Fraeiice^  3133 ;  175.    Common,  7 ;  319. 
■■  y.  Dooglaas,  3  Wend.   390. 

Practice,  335;  491. 

>y.  Hamilton, 4  Cow.  539.  Coats, 


198-^300;  341. 

y.  Liyingatoa,  13  Wend.  490. 


Statutes,  48,-49;  563. 

y.  Mayor  of  Albany,  1  Cow.  68. 


Ezecation,  50^  51;  336. 

y..  Morris,  1  Paige,  13.   Chan- 


cery— Evidence^  630.  637.  631;  100.  Chan* 
CERV— TVttJ^  3703,  3704;  305.  tixecntora 
and  Adminiatratora,  5 ;  333. 

>'a  Heica  y.  Peimiman,  6  Wend. 


569.    Lease,  30 ;  408.    43 ;  409. 

.  y.  Raddiff,  10  Wend.  639. 


Van  Rensselaer  y.  Sheriff  of  Albany,  1  Cow. 
501.  Execution,  77— 88 ;  337.  Mandamus, 
8;  419. 

y.  Sheriff  of  Onondaga,-7  Cow. 


443.     Execution,  56 — 63;  336. 

— ■  I  y.    Stafford,    1    Hopk. 


569. 


Common  CatrieTy  1—6^;' 917. 


CHANCERy—^3fbr/^^,  1445— 1447;  143. 
Van  Schaick  y.  Trotter,  6  Cow.  599.  Practice, 

196, 197.    303 ;  487. 
Van  Schoonhoyen,  Matter  of,  5  Paige,  559. 

Chancery— TVtMte,  3673—3674;  303. 
Van    Steenbergh  y.  Bigelow,  3    Wend.  43. 

Pleading,  133;  459.    Tumpikea  and  Turn- 
pike Companies,  4, 5 ;  586. 
Vantine  y.  Crane- e<  ftL  1  Wend.  534.   Partner- 
ship, 61;  447. 
Van  Tyne  y.  Bunce,  1  Edw.  583.     Chancery 

-^urUdUHon,  1394 ;  134. 
Van  Valkenbnrgh  y.  Eyertson,  13  Wend.  76. 

Action  on  the  Case,  13 ;  4. 
'  y.Torrey,7Cow.358.   Horse- 

Racinff,  1—4 ;  361, 1363. 
Van  Veehten  y.  Pearaon,  5  Paige,  513.  Chan- 

CERY— FTt//,  3847 ;  315. 
Van  Wagenen  y;  M'Donald,  3  Wend.  478. 

Error,  13 ;  395. 
— y.  Murray,  1  Edw.  319.  Chan* 

CRRY— Pros^tee,  3139;  176. 
Van  Wart  y.  Smithy  1  Wend.  319.   Bills  of  Ex- 

chanse  and  Promissory  Notes,  166,  167 ;  57. 
Van  Wezel  y.  Van  Wezel,3  Paige,  38.  Chan- 
cery— Jppeal^  118,  119;  75.    Chancery— 

.Erecfiltofi,  658,  659 ;  101. 

y. ^1  Edw.  113.    Ai- 

reat,  14 ;  33.     Chancery — ^MugnmerU^  154 
,    —156;  77. 

Van  Wick  y.  Seward,  1  Edw.  337.  Ejectment, 
.    307,  306 ;  393. 
Van  Wonuer  y.  Mayor  of  Albany,  15  Wend. 

363.    Albany  City,  6 ;  17.    Eyidence,  393; 

333. 
i — ^—  y.  Van  Voaat,  10  Wend.  356. 

Sheriff,  87 ;  546. 
Van  Wyck  y.  Alley,  1  Hopk.  553.  Chancsrv 

— w^^JKo/,  141;  76. 
Varick  y.  Jackson,  3  Wend.  166.     Deyise,  5 ; 

376.  Disseisin,  6;  378.  Eyidence,  330;  318. 
—  y.  Smith,  5  Paigis,  137.     Cbanckry— 

JppeaJf  339;    80.     Chancery — Pkadingt^ 

1715;  157.  1778, 1779;  160.     Chancery— 

Water,  and  Waiet  Mights  and  TUUs^  3759, 

3760;  308. 
Vary  y.  Godfrey,  6  Cow.  587.     Certiorari  to  a 

Justice's  Court,  13 ;  66. 
Vasanez,  ex  parte,  5  Cow.  39.    Award,  1;  36. 
Vedder  y.  Eyertaon,  3  Paige,  381.    Chancery 

— FFttf,  3811—3814 ;  311. 
Veeder  y^ 'Fowler,  3  Paige,  94.    Chancery— 

Jgreemenl,  1 — i ;  70.    Chancery — ASuter'a 

C^  and  Sale,  1417—1419 ;  140. 
Vermilyea,  ex  parte,  cor.  Woodworth,  J.,  6 

Cow.  555.  Bill  of  Exoeptioila,  11 ;  47.  Cer^ 

tiorari,  6-:-8 ;  64.    Jury,  18—31 ;  400. 

y.  Fulton  Bank,  1  Paige,  37.  Chan* 


cwBY^Pledding,  1665;  154.    Chancery— 
;,  3348, 3349;  183. 
y.  Odell,  4  Paige,  131.    Chancery 


^Ptaetiee,  3091—3093;  174.     3300;  179. 
y.     ■  i  1 -Edw.  617.    Chancery— 


PradMe,3103;  174.    3330;  181. 
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NAMES  OF  CASES. 


Yermoot  Aeademj  of  Medicine  v.  Landon,  3 
Wend.  630.    Practice,  377;  490. 

Vernon  Society  v.  Hills,  6  Cow.  33.  Corpo- 
rationft,  145^148;  331. 

Verplanck  y.  Mercantile  Insaranoe  Company, 
or  New  York,  3  Paige,  438.  Cbakckrt— 
Fleaddngi^  1686,  1687;  155.  Cuancirt— 
iZttaW,  347S— 3478 ;  193. 

1  Edw.  46.  Cbancert— Proe/tee,  1991; 
169.  CHAKCiRT--/'nie<ttff>  3097— -8101;  174. 
y. 


1  Edw.  84.    Cbakcert— Cbrporo/fon,  339 — 

346;  81. 
Yianna  y.  Barclay,  3  Cow.  881.  Principal  and 

Agent,  101, 103;  615. 
Yillage  of  Batfalo'y.  Webster,  10  Wend.  99. 

Towns,  33—^4;  573. 
Yischer  y.  Conant,  4  Cow,  396.    Dower,  4i, 

43;  383.    Ejectment,  180;  391. 
Yisger  y.  Ward,  1  Wend.  551.      Justice^s 

Cfoarts,  149;  356. 
-Yolk  y.  Yoang,  1  Cow.  435.  Coats,  100—103; 

337. 
Yredenberg  y.  Johnson,  1  Hopk.  113.    Chak- 

cmuY^urudietuMh  1181 ;  138. 
'  Yroom  y.  Ditmas,  4  Paige,  536.    Crahcert — 

Jlppeai^  113,  113$  75.     Cbakcert — Interett^ 

1 131—1 133 ;  135.     CaANCERy-— Cbate,  339 ; 

85.  CBANCERT—J^/ffa^e,  151 1—1513;  146.. 
Yultee  y.  Rayner,  3  HaU,  376.    Pleading,  167, 

168;  461. 

w. 

Waddell  y.  Meoney,  14  Wend.  76.  Assnmpsit^ 
48,  49 ;  38* 

Wadsworth  y.  Hayens,  3  Wend*  411.  Frauds, 
79;  346. 

Wager  y.  Schuyler,  1  Wend.  553.  .Coyenant, 
43 ;  365. 

•  ■  y.  Stickle,  3  Paige,  407.  Cbakcert-^ 
Pme/tee,  3033,  8033;  171. 

Waggoner  y.  CoWin,  11  Wend.  87.  Bills  of 
fSichange  and  Promissory  Notes,  196,  197 ; 
59. 

Waistel  y.  Holmes,  8  Hall,  173.  Libel,  13, 
14'  413. 

Wait*y.  Morris,  6  Wend.  394.  Pleading,  181 ; 
463. 

y.  Whitney,  7  Cow.  69.   Practice,  365-^ 

368;  493. 

Waite  y.  Baity,  13  Wend.  377.    Award,  41 ; 
39.    69  (  40.    Pleading,  346 ;  466. 
■       y.  Leggett,  8  Cow.  195.    Assumpsit, 
106;  331. 

Wakeman  y;  Gillespy,  5  Paige,  113.  Cbak- 
cert—in/ufK^ton,  109L,  1093;  133.  Cbak- 
cert—Pradiee,  3045,  3046 ;  173. 

I  y.  Groyeir,  4  Paige,  33,  34.    Assiffa- 

ment,  17 ;  34.  Cbakcert— Zle6for  and  Grc 
ditor,48Si  93.  638,539;  95.  Cbakcert— 
Pleadings  1697—1700;  156.  1903;  165. 
Cbakcert — Paiinaikip^  1633 ;  153. 

y.  Rossel,  1  Edw.  509.  Cbakcert — 


Debtor  and  Creditor^  493 ;  93. 

y.  Spragne,  7  Cow.  164.    Amend- 


Wakeman  y.  Lyon,  9  Weod.  341.     Enor,  78; 

397.    Execution,  159;  331. 
Walden  y.  Dayison,  11  Wend.  65.    Practice, 

67  *  483. 
L  ▼.  I ,  15  Wend.  575.  Sheriff,  67, 

68;  545. 
Waldron  y.  Green,  4  Wend.  409.     Error,  94 ; 

398. 
Walker  y.  Ames,  3  Cow.  488.    Assumpsit,  5 ; 

35. 

y.  Blackwell,  1  Wend.  557.    Arrest  of 


Ships,  3 ;  83. 

y.  Deyereuz,  4  Paige,  389.   Cbakcert 


^-JfirtMiidtdfi,  1877, 1378 ;  133.  Cbakcert 
^Pleading,  1703,  1703;  155.  1766;  159. 
Corporations,  136 — 136 ;  330,  331. 

y.  Schayler,  10  Wend.  480.    Dower, 


54,  55 ;  383. 
Wall  ▼•  Osborne,  13  Wend.  39.  Trespass,  18; 

575. 
Walley  y.  Radcliff,  ll  Wend.  83.     Landlord- 

and  Tenant,  103;  407. 
Wallis,  exparUj  7  Cow.  538.  Award,  88 ;  38. 

63;  40. 
y.  The  Manhattan  Bank,  8  Hall,  495. 

Idiots  and  Lunatics,  18, 19  {  418. 

y.  Murray,  4  Cow.  399.      Rules  of 


ment,  37, 38;  19. 

— ^ y,        ■      ,  7  Cow.  730,    Jury,  88^ 


Court,  8— 10 ;  534. 

Walrad  y.  Petrie,  4  Wend.  575.  Bills  of  Ex- 
change and  Promi^ory  Notes,  St3 ;  49.  814; 
60. 

Walsworth  V.  Wood,  7  Wend.  483.  Judge, 
10 ;  394. 

Walton  y.  Oronley's  Administrators,  14  Wend. 
^3.  Eyidence,  84 ;  303.  Landlord  and  Te- 
nant, 93, 94 ;  406.    Repleyin,  23 ;  539. 

Ward,  ex  parity  5  Cow.  80.  Court  of  Com- 
mon Pleas,  6;  845. 

—  y.  Arredondo,  1  tl^pk.  813«  Cbakcert— 
Juriidietion,  1184;  139. 

—  y.  Ay les worth,  9  Wend.  881.  Conunon 
Schools,  17 ;  330. 

—  y.  Green,  6  Cow.  173.  Ships  and  Sea- 
men, 35 ;  550. 

y.  Jefferson  County  Bank,  7  Cow.  194. 

Practice,  113;  483. 

y.  KUls,  18  Wend.  137.     Cower,  33; 

881. 

**— -  y.  Lee,  13  Wend.  41.  Assignment,  11; 
84.* 

t;  Shaw,  7  Wend.  404.  Sale  of  Chat- 
tels, 33,  33 ;  535. 

—  Y.  Van  Bokkelen,  1  Paige,  100.  Cbak- 
CERT— /n/tifidton,  1067, 1068;  138.  Cbaih 
CERT— iS^o/u^e^/^tfUt/atfiOM,  1345;  137. 

_  y. .  ■  ,  8  Paige,  889.  Agree- 
ment, 69,  70;  14.  Cbakcert — Debier  and 
Creditor^  591;  98.  CBAKCERT-^PiisaAVi^ 
1688;  155. 

Waidell  y.  Howell,  9  Wend.  170.  Bills  of  Ex- 
change and  Promissoiy  Notes,  41 ;  50. 

el  al  y.  Hughe^,.  3  Wend.  418.    Bills 

of  Exchange  and  Promissory  Notes,  63; 
51. 

■     '  d  alt  Wend.  418. 


y. 


New  Trial,  10;  438. 

y.  Mason,  10  Wend.  573.    Pkietioe, 


715;  507. 

y.  Pinney,  1  Wend.  817.  Plending,  69; 


457. 


NAMES  OF  CASES. 
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Warden  v.  Orange  County  Bank,  1  Wend.  309. 

Distringas,  1 ;  279. 
T.  Bank  of  Orange,  2  Wend.  245.   As* 

si^ment,  9 ;  24. 
Wanng  t.  Baret,  2  Cow.  460.   Costs,  6 ;  233. 
V.  Crusoe,  2  Paige,  79.    Chancbry— 

/n/an/,  998— 1001 ;  119. 
Warner,  Matter  of,  3  Wend.  424.    Absconding 

and  Absent  Debtors,  15;  1.    20;  2. 
T.  Barker,  3  Wend.  4O0>.    Setroff,  38; 

641. 
y.  Beardslev,  8  Wend.  194.    BiHs  of 

Exchange  and  Promissory  Notes,  145 ;  56. 

Principal  and  Agent,  44, 46 ;  518. 

V.  Griswold,  8  Wend.  665.    Partner- 


ship, 70;  447. 

T.Hayden,  2  Wend.  251.    Bail,  29; 


42. 


244. 
371. 


241. 


▼.  Lbwnds,  1  Hall,  224.    Costs,  281 ; 

y.  Nortb,  1  Cow.  179.  Insolyerit,  101 ; 

y.  Shafer,  4  Cow.  147^    Costs,  211; 

y.  Van  Alstyne,.  5  Paige,  513.    CuASf' 
CERT— -Fefuibr  and  Purehaaer,  2714 — ^2716 ; 
206. 
Warren  y.  Brooks,  7  Cow.  1218,    Slaves,  17 — 
19;   659i 

■    y.  Haryey,  9  Wend.  444.    Practice, 
396;  494. 

y.  Doolittle,  5  Cow.  678.      Landlord 


and  Tenant,  17—23 ;  403. 
Washington  Insnrance  Company  y.  Price,  1 

Hopk.  1.  CiiANCERT— CAanc«//or,  185,  186; 

79.     , 
^.^ '  y.  Slee,  2 

Paige,  365.     Chancery— Prac/tce,   2395 — 

2400;   189. 
Waterman  y.  Allen,  1  Cow.  60.    Bail,  16;  42. 
Watson  y.  Smith,  13  Wend.  51.  Practice,  398 ; 

494. 
Wattles  y.  Marsh,  5  Cow.  176.   Habeas  Cor- 

Wpus,  18 — ^25 ;  354. 
atts  y.  Lawrence,  3  P^ige,  159.     Chancbrt 

— JProc/ice,  2187;  178.    2347;  186, 
-^^—  y.  Public  Administrator,  4  Wend.  168. 

Will,  35;  594. 
Weaver  v.  Townsend,  14  Wend.  192.    Action 

on  the  Case,  79 ;  8. 
>.  Whitney,  1  Hopk.'  11.      Chanci^t 

— J^greenient^  1 1 ;  70. 
Webb  y.  Alexander,  7  Wend.  281.    Covenant, 

68:    266.     Evidence,  16,   17;    303.   228; 

314. 
y.  Pell,   1   Paige,  564.    Cbancert — 

Pradiee,  1946—1960;  167,  168. 
y.  ,  3  Paige,  368.    Chancery — 

Pleadings,   1763,  1764;  159.     1835,  1836; 

162.      1871 ;    164»      Chancery— rl'roc/tce, 

2195;  179. 
Webster  y.  Schuyler,  6  Cow.  596.    Practice, 

269;  489. 
■  ■  y.  Wise,  1  Paige,  319.    Assignment, 

12 ;  24.   Chancery — Om/j,  279 ;  83.   Chan 

cbry— De^^or  and  Creditor^  503 ;  93. 
Weed,  ex  parte,  5  Cow.  286.    Courts  of  Jus- 
tices, 216;  268. 

y.  Carpenter,  4  Wend.  219.  Promiss  ry 

Note,  26;  521. 


Weed  v.  Carpenter,  10  Wend.  403.    Bills  of 

Exchanffe  and  Promissory  Notes,  44;  51. 
■  y.  Pierce,  9  Cow.  722.    Chancery— 

D^tor  and  Creditor,  456—459  ;  91. 
Welland  Canal  v.  Hathaway,  8  Wend.  480. 

Evidence,  232,  233 ;  315. 
Land  Co.  v.  Hathaway,  8  W?nd.  480. 

Pleadin?,  4 ;  454. 
Wella^y.  Brown,  13  Wend.  374.    Co^^ts,  278  j 

244. 
y.  Cruger,  5  Paige,  164.     Chancery— 

Prac/iV«,  2047— 2049  ;  172. 
— ^^ — ^y.  Feeter,  5  Wend.  133.  Co8U,26;  234. 
v.  Hatch,  6  Coi^.  609.    Practice,  638 ; 


504. 


v.  Lain,  15  Wend.  99.  Award,  10;  37. 
—  y.  Marshall,  4  Cow.  411.  Judgment, 
10;  396. 

y.  Porter,  7  Wend.  119.     Assumpsit, 


90'  31. 

'  v.  Whitehead,  15  Wend.  527.    Bills  of 


Exchange  and  Promissory  Notes,  17;  49. 

147.    56;  164.    57;  165. 
Welsh  y.  Carter,  1  Wend.  185.    Evidence,  34 ; 
.  304.    Frauds,  77 ;  346. 
v.  Hicks,  1  Cow.  504.      Ships,  66 — 69; 

553. 
Wemple  v.  Johnson,  12  Wend.  219.    Practice, 

48;  481. 
r^ y.  ,  13  Wend.  575.  Pleading, 

364— 556;  471. 
Wendell  v.  People,  8  Wend.  .183.    Evidence,  . 

430;  324.     Grant,  12;  363.     Patents,   14; 

449. 
— ^^  y.  The  Washington  and  Warren  Bank, 

5  Cow.  161.    BankSi  3;  45. 

v.  Wendell,  3  Paige,  509.    Chancery 


-^Mortgage,  1506 ;  146. 
.  Wenman  v.  The  Mohawk  Ins.  Co.  13  Wend. 

267.  ,  Limitation  of  Actions,  63—66 ;  417. 
Westcott  y.  Woodworth,  1  Hopk.  568.    Chan- 
cery— Appeal,  98 ;  74. 
West  v.  Tuttle,  11  Wend.  639.    Sheriff,  39; 
544. 

v.  Wentwortfa,  3  Cow.  82.     Damages, 


2,  3 ;  268. 

Westell  v.  Evertson,  1  Wend,  ^2.  Partner- 
ship, 62 ;  447. 

Western  Insurance  Company  of  the  Village  of 
Buffalo  V.  The  Eagle  Fire  Insurance  Compa- 
pany,  1  Paige,  284.  Chancery — Mortgage, 
1496;  146.  Chancery — Pieadinge,  1738; 
158. 

Westervelt  y.  Pinckney,  14  Wend.  123.  Exe- 
cution, 116 ;  329.  Landlord  and  Tenant,  96 ; 
406.~ 

Wetmore  v.  Tracy,  14  Wend.  13.  Nuisance, 
16—18;  441. 

Wheeler  v.  Anthony,  10  Wend.  346.  Taxes,  16 ; 
568. 

: —  v.  Bartlett,  1  Edw.  323.    Chancery — 

PraeUeei  1973;  169. 

v.  Curtis,  11  Wend.  654,    Pleading, 


281 ;  468.    Ships,  47—49 ;  561. 

ei  al.  v.  M'Farland,  10  Wend.  318. 


Lien,  2— 4;  412. 

V.  Raymond,  5  Cow.  231.    Set-off,  5; 


540. 


-y. 


48;  43. 


-,  6  Cow.  582.     Bailment, 
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NAMES  OF  CASES. 


Wheeler  ▼.  Raymond,  8  Cow.  311.    Pleading, 

74;  457. 
-^— ^  ▼•  Roberts,  7  Cow.  536.    Certiorari  to 

a  Jnatice'a  Court,  48-^7;  S97.    Statutes, 

16;  561. 

T.  Townsend,  3  Wend.  S47.    Insol- 


▼ent,  60;  373.. 

T.  Wheeler,  9  Cow.  34.   Assigfoment, 


15,  16 ;  S4.    Executors  and  Administrators, 
137—199;  337. 
Wheelock  t.  Ycmiff  4  Wend.  647.    Canals 

and  Canal  Commissioners,  9, 10 ;  63.. 
Wheelwright  t.  Beers,  9  Hall,  389.  Ships  and 
Seamen,  54—69;  559. 

■  T. ,9  Hall,  391.    Corenant, 

83 ;  367.    New  Trial,  48 ;  434. 

T.  Moore,  1  Hall,  901.    Pleading, 


Whitney  ▼•  Spenoer,  4  Cow.  39.    Bond,  30; 

69.    Pleading,  317 ;  470. 
— i-  ▼.  Sutton,  10  Wend.  411.    Error,  16 ; 

395.    Pleading,  73 ;   457.      Sale  of  ChaU 

tela,  75;  538. 

■  Y.  WaQier,  9  Cow;  499.     Practiee, 


100;  483. 

▼.  Wright,  15  Wend.  17L 


39,  40 ;  455.     Practice,  535,  596 ;  499. 
T ;  1  Hall,  648.   Pleading, 

199;  463. 
▼ ,9  Hall,  143.    Principal 

and  Surety,  389 ;  518. 
Whelan  y.  Whelan,  3  Cow.  537.    Fnuds,  34 

—46 ;   344.    Pleading,  1 ;  454.    Trust,  1 ; 

584. 
Whitaker  y.  Brown,  8  Wend.  990.     Evidence, 

934,935;  315. 
Y. ,  11  Wend.  75..   Partner- 
ship, 94 ;  445. 

Y.  Young,  9  Cow.  569.    Heir, 


355,  366. 

Whitbeck  y.  Whitbeck,  9  Cow.  906.  Agree- 
ment, 18;  11.  39;  13.  53,  54;  14.  New 
Trial,  37;  433. 

White  Y.  Buloid,  9  Paige,  164.  Chancuy— 
Praeliee,  1951—1956;  168.  9005,  9006; 
170.    9964 ;  189.    9373  ;  188. 

— —  Y.  — ,  9  Paige,  475.  Chanokbt — 
Pradiee^  9409, 9403 ;  189.  . 

Y.  Carpenter,  9  Paige,  917.    CHAirotaT 


119,  190;  988.    134;  989. 
Whiidesey  y.  Lane,  9  Weod.  439.    Certiorari, 

39;  65. 
Whittemore  y.  Adams,  9  Cftw.  696.    InsolTent, 

94—37  •  379. 
Whittiok  Y.  Kane,  I  Paise,  909.   CHAMCTar— 

Evidenfie^  639 ;  100,    CHARCBar— Kw/^ge, 

1434—1436;  149. 
Wickware  Y.  Biyan^  11  Wend.  545.  <:CoorU 

of  Justices,  301 ;  961.  Pleading,  944 ;  466. 
WigpriDS  Y.  Wilson,  5  Cow.  490.  Bail,  95 ;  49. 
Wightman  ?.  Clapp,  5i  Cow.  517.    Error,  3 ; 

994. 
Wilber  y.  Widner,  1  Wend.  55.    Error,  89; 

998. 
Wilbur  Y.  Selden,  6  Cow.  169.    EYidenoe,  168 

—170;  311.  Promissory  Note,  i8,  19;  590. 
Wileocks,  ex  parity  9  Cow.  409.  Oorporatkms, 

49—59;  996. 
Wilcox  Y.  Howland,  6  Cow.  576.    Pnctiee, 

73;  489.    583; '509. 

Y.  Smith,  5  Wend.  931.    Practice,  99 ; 


^^udgmtnty  1159—1161 ;  197.     CBAircxar 
— TVuifo,  9659 ;  903.    9681 ;  904. 

Y.  Case,  13  Wend.  543.    Principal  and 


Surety,  30 ;  517. 

Y.  Demilt,  9  Hall,  405..    Agreement, 


58;  14.  Pleading,  55 ;  456.  Tender,  94;  571. 
Y.  Gernerdt,  1  Edw.  336.    Chakcut— 


Pr«iefic«,  3361,  9369;  187. 

Y.  Moore,  1  Paige,  551.     CBANcnY — 
Mtrtgage,  1448,  1449;  143. 
— -  Y.  Williams,  1  Paijare,  503.    CHAifciar 
^Debtor  and  Credit&r^  &01, 50^  ;  93.     Chan- 
ce ar — Fendor  and  Purduutr^  3713 ;  306. 

Whiteside  t.  Jackson,  1  Wend.  418.    Bill  of 
Exceptions,  35 ;  48. 

Whitemarsh  y.  Campbell,  1  Paige,  645.  Chah- 
CXBT— Pmdtee,  3190,  9191 ;  175. 

Y. ^i  9  Paige,  67.     Chak-^ 

ccar- iVoc^tee,  9074 ;  173. 

Whitney  y.  American  Insurance  Company,  3 
Cow.  310.    Insurance,  18 — ^30;  377. 

■  ▼.  Bel  den,  4  Paige,  140.     CBAircxar 

—Froe/te^,  8037:7^030 ;  171. 

.-^^.^  y.   I    III   \  1  Edw.  386.   CHAKCxaY- 


480. 
1  y:  Wood,  9  Wend.  346.    Lease,  10- 

13 ;  408.    Pnctiee,  734 ;  508. 
Wilde  y;  Jenkins^  4  Paige,  481.    Crakckby— 

Partnership^  1641—1643;  153.     Chabccxt 

^Partilion,  1597, 1598 ;  151.     Chahcbby— 

Praetiee,  3433;    190.     Corporations,   138; 

931, 
Wilder  y.  ^mber,  19  Wend.  191.    Infants,  34; 

370.       . 

■         Y.  Fondeyt  1  Wend.  100.    Frauds,  9 ; 

349. 
— ^*  Y.  Keeler,  3 'Paige,  164.    Cbauckbt— 

Mtiar  and  CredUar,  473—475 ;  91.     Cbah- 

CXBT— P/ttulmgt,  1759,  1760 ;  159. 

■  Y.  ,  3  Paige,  .167.    CHARVxaT— 


Dehior  and  Creditor^  589—^4;  97.    Cbah- 
cxaY— Par/fMrsAt)i,  1617—1693 ;  159. 
*  Y.  Winne,  ^  Cow.  984.      Frauds,  64, 


65;  346. 
Wiley  Y.  Moore,  9  Wend.  959.    Amendment, 

41 ;  19. 
Wilkie  y;  Chadwick,  IS  Wend.  49.     Witnen, 

6,  6. 
Wilkes  Y.  Lion,  9  Cow.  333.  DoYise,  95—37; 

978.    Will,  17-^6 ;  593. 
WUkinson  V.  Henshaw,  4  Paige,  957.     Cbak- 

caaY— Cbfte,  335;  85.    433,  434;  89. 

Y.  Parish,  3  Paige,  653.     CHAJict- 


PkadingB,  1999 ;  167. 

Y.  Johnson,  19  Wend.  359.    Towns, 


44;  574. 

Y.  Mayor  of  New  York,  1  Paige,  548. 


Cbancsry— Produce,    9001,    9003;      170. 
Court,  Supreme,  10,  11 ;  949. 


ar — Hiuband  and  Wife,  860;  119.   Cbahce 

by- i'ar/t<tofi,1690;150.  CaANcxxY- iVos- 

hVe,  9410—9416;  189. 
Willaid,  Matter  of,  5  Wend.  94.    Exeeutioo, 

108;  399. 
^— —  Y.  Brown,  9  Cow.  981.  Partition,  13. 

14;  443. 

Y.  Maiaain,  1  Cow.  37.    Pleading,  13 


—14 ;  454. 

Y.MayorofHadaon,5Cow.98.  Costs, 


914;  949. 
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WilUamsT.  Albany  M9yor*8  Omirt,  13  Wmd, 

see.    Error,  64 ;  393. 
T.  AUen,  7  Cow.  316.    Bills  of  £x^ 

change   and   Promissory  Notes,  309;   60. 

Pleadini^,  88;  458.     Practice,  870—373; 

489. 

▼.  JBacom  10  Wend.  636.     Practice, 


30  *  480. 

T.  Bank  of  Michigan,  7  Wend.  639. 


Banks,  31;  46.    Eyidence,  50,  51;  305.  489; 
334. 

▼.  Corwin,  1  Hopk.  471.     Chanqk- 


B7—Pnwftc<,  8393—3394;  164. 

r.  Cqz,  6  Wend.  519.  Practice,  54; 


481. 

— -^*  ▼•  Crany,  5  Cow.  368.    Legacy,  14, 
15;  411.    Set-off,  5;  540.    34;  541. 
— —  T.  i  8  Cow.  346.  Legacy,  16— 


18;  411. 


T,  4  Wend.  443.    Willi  36^ 


37'  594rf 

T.  Fellows,  9  Wend.  451.    Practice, 


333;  498. 

▼.  Holdensto/.  4  Wend.  333.  Taxes, 


8,  9;  567. 

Y.  Honghtalingt  3  Cow.  86.  Interest, 


3;  388. 


y.  Kent,  15  Wend.  360.    Husband 
and  Wife,  501,  503 ;  364. 

T.  King,  3  Wend*  31 L    Costs,  349 ; 


343. 


▼.  Ltttlefield,  13  Wwd,  563.     Pm- 
cipal  and  Agent,  108, 109 ;  515.    ^ 

▼.  Lowndes,  1  Hall,  579.     Fiuds, 


131;  349.    Sheriff,  45—48 ;  544« 

y.  Marden,  9  Wend.  340.    Heading, 


Williams  y.  Wright,  1  Wend.  377.   Costs,  13, 

14;  333. 
WUlis  y.  Green,  10  Wend.  516.    Bills  of  Ex* 

change  and  Promissory  Notes,  194, 195 ;  59. 
WUlmaxth  y.  Crawford,  10  W^nd.  341.    BUls 

of  Exchange  and  Promissory  Notes,  73;  53. 

193*  59. 
Willoughby  y.  M'Clner,  3  Wend.  609.  Execn- 

tois  and  Adminisiiatora,  63 ;  334. 
Wilmot  y.  Hard,  11  Wend.  584.  Sale  of  ChaU 

tela,  78,  79  ;  538. 
Wilson,  Matter  of,  8  Paige,  413.  Chahcebt— 

Guardian  and  Ward^  738,  739;  105. 
y.  Gale,  4  Wend.  633^  Justices*  Courts, 

156;  356.    387;  361.    Error,  95 ;  398. 
y.  Niks,  3  Hall,  358.  Pleading,  363— 


365  ;  493. 

-^—  y.  Smith,  10  Wendv  334.   Franchise,  1 
;  343.    Trespass,  1;  574. 
y.  Ti&ny,  3  Wend.  310.  Practice,  87; 


483. 


y.  Troup,  3- Cow.  196.  Agieemeat,33; 
13.  Courts  or  Justices,  179;  357.  Eyidence, 
167:311.  Mortgage,  33-^3 ;  435.  41— 
44.  60,  61;  436.  Ill;  488.  1^3f-139;  489. 
148^1534  430.  Power,  1—7 ;  478.  Trust, 
31;  585. 

y.  White,  7  Cow.  477.  Praetkse,  549— 


551;  590.  ,  613 ;  503. 

T.  — wi^-^  3  Wend.  365.     Costs,  345, 


346  *  343. 

%.  WiUiams,  14  Wend.  146.  J4ew  Trial, 


378;  478. 

y.  Matthews,  3  Cow.  353.  Attorney, 


SO;  35.      Evidence,  368 ;  316.     356;  380. 

Promissoiy  Note,  l-i-7 ;  530. 

y.  Merle,  11  Wend.  80.  Pot  and  Pearl 


Ashes,  1;  478.     Srie  of  Chattels,  36,  37; 
535. 

y.  Nichols,  13  Wend.  58.    Priaoipal 


and  Agent,  38 ;  518. 

y.  Quinn,  7  Cow.  539.    Certiorari  to 


a  Justice's  Court,  13;  66. 

y.  Sheldon,  10  Wend.  654.  Eyidence, 


54 ;  305.    Trespass,  84 ;  578« 
I  ■■  y.  Sherman,  7  Wend.  109.  Assump- 

sit, 66;  39.    Interest,  33;  389. 

y..  Smith,  6  Cow.  166.    JaqF«  8,  9; 


399.    Turnpikes  and  Turnpike  Companies, 
4,  5;  686. 

y.  Hiorp,  8' Cow.  301.    Bndence, 


808,309;  333. 

y.  Torhoss,  3  Wend.*  148.    Distiess, 


14, 15;  379. 

a  al.  y.  Walhridge  eial.3  Wend.  415. 


Bills  of  Exchange  apd  Promissory  Notes, 
79;  63.    Eyidence,  290,391;  317. 

y.  Welch,  5  Wend.  890.     Repleyin, 


35,  36 ;  530. 

.      ■  y.  Wood,  14  Wend.  136*    A4saen  on 
the  Case,  13— 18 ;  4.    Eyidence,  35 ;  303. 
y.  Woodiaid,  7  Wend.  850.     Writ; 


17;  597. 

y.  Woodward,  3  Wend.  487.  Lease, 


5—7;  407.    39;  409. 
Vobin.  84 


33 ;  433.     PartneiBhip,  38—33 ;  445. 
WUtshve  y*  Marfleet,  1  Edw.  654.     Chajio»- 

RT— />«6tor  and  Crediior^  495,  496 ;  98. 
Winans  y.  Dunham,  5  Wend.  47.    Eyidence, 

38;  304. 
— —  y.. Huston,  6  Wend.  471.    Coyenant, 

67;  366. 
WinoheU  y.  Latham,  6  Cow.  683.    Eyidence, 

805;  313.  313;  ^18.  Promissoiy  Note,  81 ; 

53L    New  Trial,  4;  431. 
y ,  7  Cow.  367.    Costs,  883, 

883;  843. 
Winne  y.  Van  Schaick,  9  Wend.  448.  Execu- 
tors and  Administrators,  106, 107 ;  336. 
Winnegar  y.  Boe,  1  Cow.  853.     Hif^ways,  3 

— 4*  357. 
Winship  y.  Pitt,  3  Psige,  359.    Chakcibt— ' 

Jippeaiy  103;    74.      CiUKGXaT- in/tuK/Mn, 

1040—1043;  181. 
Winslow  y.  Collins,  3  Paige,  88.     Caancxbt 

JppmdfGlS^^Oi  73. 
Wintringham  y.  Lafoy,  7  Cow.  735.    Frands, 

74;  346.    Tresp«n,3,4;  574. 
Wisner  y.  Bulkley,  15  Wend.  331.    Assump- 
sit, 188;  33. 
Wiswail  y.  Hall,  3  Paige,  313*    Cbancmt^ 

Jgreement,  18,  19 ;  70.     CHAKoxar-^PZeoc^ 

•fwv,  1797;   16i.     CBAncun-^WaUrj  and 

WaUr  JiighU  and  7Ule$,  8754—8756 ;  808. 
Witheiwax  y«  AyerUl,  6  Cow.  589.    Pleading, 

348;  471. 
Withy  y.  Mamiord,  5  Cow.  137.     Coyenant^ 

84,85;  867. 
Watt  y.  Fdlett,  9  Wend.  457.     Inaolyant,  44 ; 

373. 
..^  y.    ■         ,  4  Wend.  501.    Insdvent,  78 ; 

374. 
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Wblcott  T.  Goodrich,  6  Cow.  714.    Slander, 

10;  554. 
^— —  T.  Salllran,  1  Edw.  399.     Chahcbrt 

'^Morlgage^  1533*-*1535;  148.     Cbancbrt 

^PUe^nf^,  1784;  157.  Chahobrt— &d^^, 

955S;  196. 
Wolf  Y.  Luytter,  1  Hall,  146.     Auotioiieer,  1; 

86. 
▼ ,  1  Hall,  9S0.     PfaoUoe,  178 ; 

486. 
Wolfe  T.  Waahbarn,  6  Cow.  Si61.     CoYonant, 

51;  965.    EYidence,  97,  S8 ;  303.  SetH>ff,  6; 

540. 
Wood,  Matter  of,  1  Hopk.  6.   Cbanckbt— &- 

/leitor  oncf  ONifMe/,  2494 ;  194. 

.,  S  Cow.  S9.  DoeHing,  1;  989. 

Y.  Biahop,  5  Cow.  4l4.   PracSoe,  314; 

491. 
Y.  Exeeatora  of  Riker,  1  Paige,  616. 

Cbaxcbry— <Sfa/tile   tf   LindUtUont,    1347, 


1348;  137. 

Y.  Gibaon,  1  Cow.  597.*  Coata,  78,  79; 


936. 


Y.  Hickok,  9  Wend.  501.   InteiM,  19, 
90;  388. 

Y.  Jackeon,  8  Wend.  4.    Fnnda,  96 ; 


347.    Pleading,  157,  158;  461. 

Y.  JeflRBTOon  County  Bank,  9  Cow.  194. 


Jefferaon  Connty  Bank,  1;  393.  Pleading, 
164-^74;  461.  175^177;  469.' Promiaaory 
Note,  99— 84;  591. 

Y.  Sutton,  19  Wend.  935»     Piaetioe, 


Woodward  y.  Cnrtia,  7  Wend.  119.    Agiee- 
il^ent,81;  15. 

Y.  M'Bride,  3  Wend.  997.     Plead- 


ing, 938 ;  466. 
WoMworth  Y.  Campbell,  5  Paige,  618.  Cbah- 

ciaY— Parft/iofi,  1609;  151. 
Wooloock  Y.  Hart,  1  Paige,  185.  Crarcbey— 

Debtor  and  Creditor ^  569;  96. 
Woolsey  y.  Camp,  3  Cow.  358.  Practice,  731, 

739 ;  508. 
Wooater  y.  Butt,  9  Wend.  995.  Practice,  510; 

499. 

Y.  Parry,  4  Cow.  546.    Coata,  901, 


909;  941. 
Worden  ocii.  Bank  of  Orange  Coon^,  1  Wand. 

91.    Attachment,  16;  33. 
Wormouth  y.  Cramer,  3  Wend.  394.    SlaadcTv 

85,  86 ;  557. 
Wright,  ex  parte,  6  CoW.  399.     Practice,  405, 

406;  495. 

Y.  Black,  9  Wend.  958.   Attorney,  36; 


35. 


—  Y.  Butler,  6  Wend.  984.  AaaampaiC,  30, 
81;*97.    Pleading,  154— 156$  €61. 

Y.  Hooker,  4  Cow.  415.    Sheriff,  50; 


545. 


Y.  Jeffrey,  5  Cow.  15.  Practice,J3;  480. 
Y.  Johnaon,  8  Wend.  519. 


943 ;  489. 

Y.  Torrey,  6  Wend.  569.     Ezeentiott, 


179 '  331 . 

'  Y.  Wood,  3  Wend.  454.  Execntbn,  34 ; 


395. 


Y.  ,  8  Wend.  357.     Chahcbry^- 

Hmbandand  W^e,  879,  880;  113. 
,_  T.  ,  9  Paige,  109.     Chahcbbt-- 


HuAand  and  W^e,  905—914 ;  1 14. 
.....  T.  ,  9  Paige,  454.     Chakcbrt— 

QMte,  306;  84. 
—  Y.  ,  4  Paige,  5)99.     Cravcbbh — 


Ba/mg^  9614,  9615 ;  900. 

Y.  >,  5  Paige,  596.     Chaitcbbt — 


Ovardian  and  Wordy  751^754 ;  106»  Char^ 
OBEY— AMframi  and  W^e^  869 ;  113.  Chan- 
CBBY—TVtiitf,  9698— 9701;  905.  Cbakcbby 
— FFttf,  9848, 9849 ;  915. 

Y.  Young,  5  Wend.  690.   Chahcbet.— 


Agreement,  10;  69.  Chakcbey— ^Vrnni,  688; 
103.  Cbancbey— Pfoefiee,  9069 ;  173.  Re- 
lease, 13;. 597. 

Woodbock  Y.  Keller,  6  Cow.  118.  Slander,  63 
—67;  556. 

Woodcock  Y.  Bennett;  1  Cow.  711.  Cbarcb- 
Kf^Pleadinge,  1797, 1798 ;  157.  Chakcb- 
BY— PhieliiK,  9939,  9933;  181.  EYidence, 
406—409;  399.  Execution,  6—94;  395. 
S9— 94;  398.  136—143;  330.  PracUce, 
683;  506.  Specific  Performance,  1—^99; 
660. 

Wooden  y.  Bagley,  13  Wend.  453.  Heir,  35 ; 
857.    Practice,  571;  501. 

Woodruff  Y.  Straw,  4  Paige,  407.  Coakcbbt 
—ProcNee,  9399-^94 ;  185. 


and  Surety,  46;  ^18. 

Y.  Taylor,  9  Wend.  538.    Partoenhip, 


53,  54 ;  447. 

.^ y.  ,  1  Edw.  996.     Chaxobbt — 


Z)eed,'596;98.  Crargbbt— PiMdtnn,l785; 
160. 

Y.Wiiliama,  5  Cow.  338.     Pleading, 


383-385;  473. 

'     Y.                ,  5l  Cow.  501.  AmendoBeat, 
93;  19.    Landloid  and  Tenant,  49,  50;  404. 
Pleading,  388,  389 ;  474, 
.-^-.  T ,  9  \^end.  639.  Coata,  18; 


933.    Sciie  Faciaa,  9 1  639. 

Y.  Wright,  1  Cow.  598.     Billa  of  Ex- 


change and  Promiaaory  Notea,  3;  49. 

■  Y.  ,  5  Cow.  197.    Award,  74; 


40. 


Y. 


.,  1  Edw.  69.     Cbahcbbt— 


Hudiandand  Wife,  969;  117. 
Wrightman  y.  Clapp,  9  Cow.  517.    CeHiorari 

to  a  Juatice^a  Court,  45,  46;  67. 
Wrigiey,  er  jN»-fe,  4  Wend.  609.  InadYentyO; 

371. 

,  8  Wend.  134.  InaolYeat,  7, 

8;  371. 
Wyman  y.  Mayor  of  New  York,  11  Wend.  486. 

New  York  City,  59—57;  439,  . 
<i^— —  Y.  Mitchell,  1  Cow.  316.   Agieement, 

1;  10.     IneoWent,  19-^93 ;  379.     55—58; 

373.    Pleading,  171;  469.    9U;  464. 

Y. 

Yatea  y.  Paddock,  10  Wend.  598^     ETidenee, 

434 ;  394.    Statutea,  39 ;  563. 
Y.  Su  John,  19  Wend.  74.    TroYcr,  46 ; 

583. 
Young  Y.  Van  Sehaick,  5  Cow.  981.    Coata, 

65;  935.  ^  t^ 


THE  END. 
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